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Ko te Ngawha te kanohi o te taonga, engari ko tona whatumanawa, ko tona mana hauora, noé
raro.

While the Ngawha (geothermal springs) is the visible ‘eye’ of the taonga, its true essence and
life force comes from its deep, hidden ‘heart” from below.

E nga Minita o Aotearoa, e rere ana te aumihi ki a koe e noho mai ana ki te whare Paremata.
Nei ra nga korero motuhake i whakatakotohia e nga kaikeréme, te ripoata e whakamana ai i te
mauri o te wai ariki me nga kupu tohutohu mo te Karauna.

We have the honour to present you with our interim report on the Crown’s draft geothermal
strategy.

Our discrete hearing on the draft strategy was held at the Waitangi Tribunal offices on 7
November 2025. From that hearing, we understand that the Minister’s objective is to finalise
the strategy later this year for Cabinet approval, and the draft strategy itself refers to welcoming
‘further and ongoing engagement’ with Maori. The Crown’s witness at the hearing also made
it clear that the Crown was willing to discuss the draft strategy further with the claimants and
interested parties. In order to assist the parties in time for these deliberations to occur before
the finalising of the strategy, we have foregone some of the usual production formalities in the
completion of this interim report. Our findings and recommendations will not alter in the final
version of the report.

Although some concerns were raised at the hearing about the consultation on the draft strategy,
we did not address that issue in this interim report because the parties broadly supported the
draft strategy at the discrete hearing. There were, however, disagreements about whether some
of its content is Treaty compliant.



We found in this report that the draft geothermal strategy is a very promising initiative in terms
of Maori economic development and the Treaty right of development, and that — if successful
— it will make a significant contribution to developing the Maori economy as proposed. We
also found that the opportunity of both Treaty partners to benefit from geothermal development
is in keeping with the principle of mutual benefit. We were concerned, however, that there are
few specific opportunities in the strategy for iwi and hapu as distinct from Maori landowners,
and the specific actions for Maori economic development in the action plan are significantly
underdone. This means the strategy is not fully compliant with the Treaty right of development
or the principle of mutual benefit. We left it to the parties in their ongoing engagement to
consider what particular Maori-specific actions should be added to the plan in order to achieve
its development outcomes for the Maori economy, which in turn will increase the strategic
outcomes of regional development and geothermal energy production.

We further found that the strategy concerns the development of geothermal taonga of immense
significance to Maori, the exercise by Maori of tino rangatiratanga and kaitiakitanga in respect
of those taonga, and Crown—Maori cooperation on a major economic development platform.
We therefore found that it will breach the Treaty if the Treaty is not inserted in the strategy
from the beginning as a guiding principle and in a fourth strategic outcome. We did not accept
that it was reasonable to exclude any reference to the Treaty from the strategy when the same
MBIE team and Minister included the Treaty in the Minerals Strategy seven months earlier.

On the more specific issue of the Treaty partnership, we noted that this was raised as a key
issue in the discrete hearing and the public submissions process. We also noted that the Crown
deliberately chose to replace the Treaty partnership proposed for the strategy with the word
‘collaboration’. The strategy does provide for partnering and collaborating between a number
of players in the geothermal sector; indeed, this will be crucial to its success. But the utmost
good faith and mutual respect of each other’s authority entailed in the Treaty partnership should
also be reflected in any strategy aimed at the Crown and Maori working together to achieve
important outcomes.

There is still time for this and other omissions to be corrected before the draft strategy is
finalised. We proposed that a specific Treaty partnership mechanism or mechanisms for
implementing and guiding the strategy in the future be added to the action plan, though again
we left the detail to the parties’ engagement rather than being prescriptive. We do recommend
that the Crown replace the word ‘collaboration’ with ‘partnership’ in the third strategic
outcome so as to avoid breaching the principle of partnership.

On the specific issue of kaitiakitanga, we found that the Treaty principle of active protection
requires the Crown to actively protect taonga, and that this is a particularly serious issue in a
strategy designed to double geothermal energy in 15 years. No one wants the mistakes of the
early Crown development at Wairakei to be repeated. While we welcomed the general
references to kaitiakitanga in the strategy, we found that these were not integrated into the
specific actions in the action plan. If the plan is not amended to ensure practical actions are
carried out, the Crown will breach the principle of active protection. We suggested several
possibilities, such as developing National Environmental Standards in partnership with Maori,



kaitiaki monitoring, and the integration of matauranga Maori into monitoring. Again, we made
no specific recommendations but left these matters to the promised ongoing discussions of the
parties.

The unresolved question of Maori rights and interests was raised at the discrete hearing and in
the consultation process. We are not yet in a position of make findings on Maori rights and
interests, more specifically on the customary rights and title / ownership issues, other than the
findings we have already made in the stage 1 and stage 2 reports. We welcomed the Crown’s
inclusion of an action to consider the findings and recommendations of our stage 3 report in
the action plan and suggested that this consideration should occur in partnership with Maori.
There was one exception: we found that the Crown incorrectly characterised the geothermal
taonga in the strategy as limited to ‘surface features’, and we found that this would breach the
Treaty unless the definition is corrected. Otherwise, Maori will be prejudiced because this
inaccuracy would inform the basis of the Crown’s strategy and foreclose on future redress in
the strategy in respect of Maori rights and interests in geothermal resources. We recommended
that the Crown amend this definition accordingly.

Finally, we did not receive any reasons from the Crown as to why the strategy must be finalised
next month (other than the timing of Cabinet meetings). We found that, given the degree of
Maori support but the disagreement on specific aspects, the Crown will breach the principle of
partnership if it does not now take the time to work through the completion of the strategy in
partnership with Maori. We recommended that the Crown take the time necessary to do so. The
greater the buy-in from Maori, the more successful the strategy will be.

It will be evident to Ministers that the matters on which we have made findings can be readily
remedied in the final version of the strategy. We reiterate that most claimants and interested
parties supported the strategy at the discrete hearing, albeit with amendments to the content,
and they welcomed this initiative to increase Maori economic development. We also welcome
the strategy, noting that it is at least in part an attempt to remove the barriers to Maori
development of their geothermal taonga, many of those barriers of the Crown’s making, and to
bring Maori and developers together. Unfair barriers will persist for Maori while the present
allocation system for freshwater and geothermal resources is in place, but that is not a matter
we could address in the present report.

Naku noa, na

W

Judge Wilson Isaac
Presiding Officer
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A.

Introduction

What Is at Issue

1.

This interim report concerns the Crown’s draft geothermal strategy: ‘From the Ground
up: A Draft Strategy to Unlock New Zealand’s Geothermal Potential.” The strategy
focuses on the Government’s intention to explore New Zealand’s geothermal resources
to identify opportunities ‘to diversify, transition to new renewable, low carbon energy, and
support industry to thrive.”

The claimants and interested parties have raised several concerns with the contents of
the draft geothermal strategy and have argued that if implemented in its current form,
this would constitute a breach of Treaty principles. The Tribunal will therefore focus on
the following issue in this report:

° Would the Crown proceeding with the draft geothermal strategy, as it currently
stands, constitute a breach of the principles of the Treaty of Waitangi?

We note the claimants also raised issues regarding the Crown’s consultation process,
which informed the draft strategy. While we think this is important context, we will not
analyse the Treaty compliance of this consultation process in the report because the
parties largely supported the draft strategy at the discrete hearing, and therefore it
seemed more important in the limited time available to focus on what was at issue in the
contents of the strategy.

The draft geothermal strategy is undergoing an iterative policy development process and
may yet change in light of public consultation, or the upcoming resource management
reforms. Our interim findings and recommendations in this report concern how the
strategy can better comply with the Crown’s Treaty obligations going forward, as the
Crown navigates the shifting policy environment surrounding geothermal resources.

The Interim Report

5.

Given the circumstances discussed below, this report is interim in nature and has been
prepared within a short timeframe. Though it contains what we consider to be the core
findings on the contents of the draft strategy as it currently stands, we reserve the
opportunity to return to the issue of the geothermal strategy in our final report. Following
the hearing of Crown evidence in relation to the finalised strategy, and final geothermal
closing submissions, the Tribunal will finalise its findings and recommendations in
relation to the strategy, within the context of its broader stage 3 report.

The introduction to the report (section A) deals with a number of preliminary matters,
including the Tribunal’s jurisdiction. Following the introductory sections, we provide brief
descriptions of the relevant Treaty principles (section B), the process followed by the
Crown to develop the draft strategy (section C), and the content of the strategy (section
D). We then identify the issues for determination in the report (section E) and summarise
the parties’ positions about the content of the draft strategy (section F). Having
discussed the parties’ arguments, we set out our analysis of the evidence, submissions,
and issues, focusing on the regulatory regime, Maori economic development, the
absence of the Treaty from the draft strategy, partnership, kaitiakitanga, and the

1 Document 182, p 3



unresolved question of Maori rights and interests in geothermal resources (section G).
Our findings and recommendations are set out at the end of the report in section H.

The Procedural History of this Discrete Hearing and Interim Report

7.

10.

11.

The National Freshwater and Geothermal Resources inquiry (Wai 2358) is currently in
the process of hearing claims for Stage 3 of its inquiry, which concerns geothermal
resources. The panel for this inquiry consists of Judge Wilson Isaac (as Presiding
Officer), Dr Robyn Anderson, Ron Crosby, Dr Grant Phillipson, and Professor Ta Pou
Temara. As the claimants will be aware, it will be some time before the Tribunal releases
its stage 3 report because the inquiry is still in the hearing phase.

On 30 July 2025, the Crown released a draft geothermal strategy, entitled ‘From the
Ground Up: A Draft Strategy to Unlock New Zealand’s Geothermal Potential’, prepared
by the Ministry for Business, Innovation and Employment (MBIE).? This draft strategy
would be subject to a public consultation process, to run from 30 July to 12 September
2025.2 The draft strategy acknowledged the current geothermal stage of the Wai 2358
inquiry and stated that the draft strategy ‘includes an action to consider the Waitangi
Tribunal’s findings and recommendations when they are released.™

On 6 August 2025, counsel for the New Zealand Maori Council (NZMC) Wai 2358
claimants filed a memorandum noting the release of the draft strategy. Counsel
submitted there was ‘considerable utility’ in the Tribunal releasing ‘a short interim report
setting out key findings and recommendations’ to inform the Crown’s policy processes
regarding the draft strategy in a timely manner.®> Counsel proposed that the Tribunal hear
evidence on the draft geothermal strategy and requested that their proposal be
discussed at the upcoming judicial conference on 18 August 2025.5

Both prior to, during, and after the 18 August 2025 judicial conference the Tribunal
received several submissions from the parties on the Wai 2358 claimants’ proposal. We
do not set these submissions out in full here, but note they are discussed in more detail
in memorandum—directions released by the Tribunal on 24 September 2025.” The
claimants and interested parties were unanimously in support of a discrete hearing on
the draft geothermal strategy being conducted, and at the judicial conference there was
‘widespread support for a report being produced within such a timeframe as to
meaningfully inform Cabinet decisions regarding the strategy’.®

In its initial submissions, the Crown stated it was ‘for claimants and interested parties to
resolve the evidence that they wish to present to the Tribunal’, and that it would abide
by the Tribunal’s decision on whether to hear evidence on the draft strategy in the third
hearing week of the inquiry. However, the Crown opposed the proposal that the Tribunal
issue an interim report on the draft geothermal strategy.®

2 Document 182

3 Ministry of Business, Innovation and Employment, ‘Having Your Say’, Ministry of Business, Innovation and
Employment, https://tinyurl.com/4nfwdnhe, last modified 30 July 2025

4 Document 182, pp 17, 20

5 Memorandum 3.2.734, pp 2-3
6 Memorandum 3.2.734, pp 2-3
7 Memorandum 2.6.138

8 Memorandum 2.6.138, p 5

9 Memorandum 3.2.747, pp 2-3
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12.

13.

14.

15.

16.

In later submissions, the Crown significantly changed its approach — opposing both the
one-day discrete hearing into the draft geothermal strategy and the proposal for an
interim report. In addition to jurisdictional concerns (which we address below), the Crown
argued that:

. the discrete hearing would disrupt the conversation between the Treaty partners
regarding the draft strategy and not advance the well-being of the Crown-Ma&ori
relationship;

. the proposed hearing would have ‘limited utility’, since consultation on the draft
strategy could result in material changes to the strategy before it is finalised;

. the proposal amounts to a decision to proceed with an urgent inquiry without
following typical urgency application process; and

. the subject matter does not fall within the stage 3 issue questions.°

On 24 September 2025, after considering the submissions of the parties, Judge Isaac
confirmed that the Tribunal would convene a one-day discrete hearing to hear evidence
and submissions on the draft geothermal strategy, with a short interim report to follow,
to inform the Crown’s pending decisions.'! We here set out some of the presiding
officer’s reasoning in support of this decision, as we think it provides essential context
for this report and the issues it seeks to address. We adopt this reasoning in this report.

The discrete hearing offers an opportunity to hear and report on a significant geothermal
policy as a part of the Crown’s current law in respect of Maori rights and interests in
geothermal resources. The draft geothermal strategy falls squarely within the ambit of
this inquiry and the stage 3 issue questions: and is therefore clearly within this panel’s
purview?, noting that the Crown was initially agreeable to the Tribunal hearing evidence
on the draft strategy as part of hearing week three.

While the Crown has now collated submissions from the public consultation and is in
process of deciding whether changes are required to the strategy, it is unclear why the
Crown maintains that the discrete hearing would be detrimental to Crown-Maori
relations. The one-day hearing was itself advanced by the NZMC and Maori with
geothermal interests. The claimants and interested parties clearly consider the panel is
well-placed to help facilitate this dialogue about the draft geothermal strategy, and to
advance the Maori-Crown relationship in doing so. Indeed, this Tribunal has been tasked
with inquiring into Maori rights and interests in fresh water and geothermal resources for
13 years.t?

The Tribunal’s role — as it has been on numerous occasions — is to make findings and
recommendations on Crown actions which are important to Maori-Crown relations. The
draft geothermal strategy is one such example where our findings and

10 Memorandum 3.2.754, pp 1-7.
11 Memorandum 2.6.138, p 9

12 Memorandum 2.6.138, p 8. Refer also Memorandum 2.6.96, p [10]. We note that the issue questions for
stage 3 are:

1) What Maori rights and interests in geothermal resources are guaranteed and protected by the Treaty of
Waitangi;

2) Is the current law in respect of geothermal resources consistent with the principles of the Treaty of
Waitangi; and

3) If the current law in respect of geothermal resources is not consistent with Treaty principles, what
recommendations should be made for the reform of the current law? What other recommendations (if any)
should be made?

13 Memorandum 2.6.138, p 9



17.

18.

19.

recommendations, by way of an interim report, can be promptly completed to directly
assist Maori and the Crown in their dialogue. This will ensure that final decisions can be
made in relation to the Crown geothermal strategy that are precisely for the betterment
of the Maori-Crown relationship.

Having confirmed that a discrete hearing would go ahead, the Tribunal issued directions
asking the Crown to provide ‘a more granular timeframe by which Cabinet expects to
finalise the geothermal strategy... and... an indication whether Cabinet is amenable to
pausing any final consideration of such matters pending the Tribunal’s interim report.’*4
The Crown had previously indicated that ‘any decisions regarding the strategy will
ultimately be determined by Cabinet before the end of 2025.*>* On 3 October 2025,
Crown counsel submitted they could not provide specific timeframes, but importantly
confirmed that ‘Cabinet will not be pausing final consideration of the draft geothermal
strategy pending the Tribunal’s interim report.”® As of the time of writing, the Crown has
still not confirmed the date on which Cabinet will make their decision on the contents of
the final geothermal strategy.

On 29 September 2025 Judge Isaac issued memorandum-directions updating the list of
inquiry parties in stage 3 of the Tribunal’'s inquiry (and ergo the inquiry participants for
the sake of the discrete hearing).!” The claimants for this stage of the inquiry are:

° Wai 1194, the Taumanu Land claim;

o Wai 1212, the Nga Uri o Nga Tokotoru o Manawakotokoto Lands and Resources
claim;

Wai 2357, the Sale of Power Generating State-Owned Enterprises claim
Wai 2358, the National Freshwater and Geothermal Resources Claim
Wai 2460, the Ngai Tahu Settlement (Waitaha ki te Waipounamu) claim;
Wai 2601, the Water and Geothermal Bodies (Tai Tokerau) claim

Wai 3415, the Geothermal Resources (Te Tua & Karaitiana) claim;

Wai 3433, the Geothermal Resources (Tlhourangi) claim;

Wai 3444, the Ngati Tahu—Ngati Whaoa and Tauhara North claim; and
Wai 3457, the Geothermal Resources (Savage Whanau Trust) claim.!8

There are a total of 41 interested parties to this stage of the inquiry, who are not named
here, but are listed in an appendix to the memorandum-directions issued on 29
September 2025.1°

The discrete hearing was held on 7 November 2025. We heard from several claimant
and interested party witnesses, including Dr Greg Bignall, Brian Cox, Dr Kenneth
Kennedy, Anthony Olsen, Desterney Mana Newton, Aroha Campbell, Deborah Kissick,
Bryce Aldridge, and lan Mitchell.?° We also acknowledge that some briefs of evidence
we heard were authored by several claimants, some of whom did not present during our
hearing.?> One Crown witness, Katherine MacNeill, General Manager, Resource

14 Memorandum 2.6.138, p 11
15 Memorandum 3.2.723, p 3
16 Memorandum 3.2.779, p 1
17 Memorandum 2.6.139

18 Memorandum 2.6.139(a)

19 Memorandum 2.6.139(b)

20 Memorandum 2.6.141(a)

21 See, for example, doc 188.



Markets at MBIE, also provided evidence.?? On 14 November 2025, we received closing
submissions from the claimants, interested parties, and the Crown.

The Tribunal’s Jurisdiction

20.

21.

22.

23.

24,

A point of contention in the lead up to our one-day hearing and the release of this interim
report has been whether the Tribunal has jurisdiction to inquire into the draft geothermal
strategy.

Initially, the Crown argued that the Tribunal lacks the requisite jurisdiction to conduct an
inquiry into the draft geothermal strategy. The Crown submitted that ‘no breach nor
prejudice arising from the draft geothermal strategy has yet been identified by the
claimants.’?® The Crown further submitted that

no document has been filed by the claimants that identifies prejudice arising
from the Draft Strategy and the basis on which the Draft Strategy is said to be
inconsistent with the principles of the Treaty, in terms of the Tribunal’s
jurisdiction under s 6 of the Treaty of Waitangi Act.?*

The Crown also emphasised the draft nature of the strategy and asserted that the

geothermal strategy does not have any particular legal or other status and could
be modified at any point by Cabinet in response to Tribunal recommendations.
Moreover, the strategy, if and when it is finalised, is merely a strategy—any
legislation or policy to implement aspects of it will come at a later date.?

Multiple claimants contested the Crown’s submissions and argued that the Tribunal does
have jurisdiction to inquire into the draft geothermal strategy. Counsel for the Wai 3444
claimants submitted that the draft strategy is clearly a ‘policy or practice’ of the Crown in
terms of section 6 of the Treaty of Waitangi Act 1975 — it sets out the ‘direction for
legislative reform relevant to geothermal resources in the short, medium, and longer
term’.26 Counsel noted that section 6(1)(c) empowers the Tribunal to inquire into ‘any
policy or practice proposed to be adopted by or on behalf of the Crown’.?” Counsel
further posited that in its current form, the draft strategy is not consistent with Treaty
principles.?®

Counsel for the Wai 2358 claimants took issue with the Crown’s argument that a specific
grievance with the draft strategy had not been identified. Counsel acknowledged that
while their claimants had not identified a specific grievance or omission relating to the
draft strategy under section 6. However, they asserted ‘this does not preclude the
Tribunal from exercising its jurisdiction to inquire into proposed Crown policy or practice
that may give rise to future prejudice’. Counsel submitted that,

22 Document J14,p 1

23 Submission 3.3.118, p 1
24 Submission 3.3.129, p 7
25 Submission 3.3.118,p 7
26 Submission 3.3.120, p 4
27 Submission 3.3.120, p 5
28 Submission 3.3.120, p 3



25.

26.

27.

28.

29.

30.

while section 6 requires the identification of a grievance, both Maori and the
Tribunal have, through decades of experience, developed the expertise to
recognise potential Treaty inconsistencies at an early stage.?®

Counsel noted that a hearing and interim report on the draft strategy ‘ensures that the
Crown’s geothermal policy framework evolves’ in a Treaty-consistent manner. While the
strategy itself does not constitute a Treaty breach, if implemented without adequate
safeguards, it poses a significant risk of prejudicing Maori interests in geothermal
resources. The Tribunal’s review of the draft strategy therefore falls within the Tribunal’s
jurisdiction, especially given the strategy’s explicit references to Maori participation in
the Freshwater inquiry.*°

In its closing submissions, the Crown stated that it had prepared its opening submissions
in a context where no breach or prejudice arising from the draft geothermal strategy had,
at that time, been identified by the claimants. The Crown indicated that it has since had
the benefit of hearing both in submissions and evidence from claimants and in closing
responded accordingly.

The Crown’s response, as set out in its closing submissions, is that the Crown does not
dispute the Tribunal’s jurisdiction under section 6 of the Treaty of Waitangi Act 1975 to
inquire into any proposed policy or practice of the Crown, but it also states that section
6 still requires the identification of the manner in which the proposed policy is
inconsistent with the principles of the Treaty and the likely prejudice.

The Crown then says that, at the time of the opening submissions, this had not occurred.
We can only assume that, by saying the ‘Crown has since had the benefit of hearing
both submissions and evidence from the claimants’, this is the Crown conceding, without
saying it, that the claimants have now identified the manner in which the policy is
inconsistent with the principles of the Treaty of Waitangi, and the likely prejudice. If this
is the case, we thank the Crown for its concession on jurisdiction. If it is not, we set out
our views on the claimants’ responses to the Crown.

In brief, we agree with the claimants that we have the jurisdiction to inquire into the draft
geothermal strategy. As noted by the presiding officer in his September 2025
memorandum-—directions, ‘the draft geothermal strategy falls squarely within the ambit
of this inquiry and the stage 3 issue questions and is therefore clearly within this panel’s
purview.’ 3t The Strategy plainly encompasses proposed Crown policy in relation to
geothermal resources.

We also note that there is much existing precedent for Tribunal inquiry into proposed
Crown policy, though it may be in a draft form. The stage 2 report in this inquiry
addressed reform options and proposed policies, including draft national policy
statements and other proposals such as the 2016 ‘Next Steps for Fresh Water’.3? In
addition, an interim report has previously been released in this inquiry, on the Crown’s
proposed process for selecting appointing bodies and appointing Maori representatives
to regional planning committees.®® Section 6(c)-(d) of The Treaty of Waitangi Act 1975
empowers the Tribunal to inquire into ‘any policy or practice proposed to be adopted by

2% Submission 3.3.121, p 3
30 Submission 3.3.121, p 3
31 Memorandum 2.6.138, p 8

32 See Waitangi Tribunal, The Stage 2 Report on the National Freshwater and Geothermal Resources Claims,
Pre-publication Version (Wellington: Waitangi Tribunal, 2019), chapters 4-5, pp 231-344, -345-484.

33 See generally.



the Crown’, and ‘any act ... proposed to be done or omitted by, or on behalf of, the
Crown’. We consider that the geothermal strategy clearly falls within the ambit of section
6(c)-(d), and will therefore proceed with our inquiry and make interim findings and
recommendations on the draft geothermal strategy in this report.

B. Treaty principles relevant to this report

31. We consider the following Treaty principles to be applicable for the purposes of this
interim report: partnership (and the guarantee of tino rangatiratanga), active protection,
mutual benefit, and the right to development.

32. In light of the constrained timeframes within which this report was prepared, we rely on
the descriptions of the principle of partnership, the article 2 right of tino rangatiratanga,
and the principle of active protection in chapter 1 of our stage 2 report.3* In regards to
the Treaty principle of mutual benefit, we note that the Tribunal states in its Te Tau /hu
report: ‘When the Treaty was signed, both settlers and Maori were expected to obtain or
retain the resources necessary for them to develop and prosper in the new, shared
nation state.” European settlement was to be for the ‘mutual benefit of both Maori and
settlers, and the retention of sufficient Maori land and resources was acknowledged as
a critical factor in achieving that’.*®* The Muriwhenua Fishing Report also stated: ‘For
Maori, access to new markets and technologies necessarily assumes a sharing with the
settlers who provide them, and for non-Maori, a sharing in resources requires that Maori
development be not constrained but even assisted where it can be.” The Treaty right of
development is explained in detail in chapter 13 of the Tribunal’s Central North Island
report, He Maunga Rongo. We refer the parties to that report for the details. The Central
North Island Tribunal summarised the right in this way:

the right as property owners to develop their properties in accordance with new
technology and uses, and to equal access to opportunities to develop them;

the right to develop or profit from resources in which they have (and retain) a proprietary
interest under Maori custom, even where the nature of that property right is not
necessarily recognised, or has no equivalent, in British law;

the right to positive assistance, where appropriate to the circumstances, including
assistance to overcome unfair barriers to participation in development (especially
barriers created by the Crown);

the right of Maori to retain a sufficient land and resource base to develop in the new
economy, and of their communities to decide how and when that base would be
developed;

the opportunity, after considering the relevant criteria, for Maori to participate in the
development of Crown-owned or Crown-controlled property or resources or industries
in their rohe, and to participate at all levels (such criteria include the existence of a
customary right or an analogy to a customary right, the use of tribal taonga, and the
need to redress past breaches or fulfil the promise of mutual benefit); and

34 Waitangi Tribunal, The Stage 2 Report on National Freshwater and Geothermal Resources Claims, pre-
publication version (Wellington: Waitangi Tribunal), pp 16-20

35 Waitangi Tribunal, Te Tau Ihu o te Waka a Maui: Report on Northern South Island Claims (Wellington:
Legislation Direct, 2008), vol 1, p 5



33.

34.

35.

36.

37.

38.

39.

the right of Maori to develop as a people, in cultural, social, economic, and political
senses.*

C. The Development of the Draft Geothermal Strategy

Here we provide an overview of the Crown’s process to develop the draft geothermal
strategy.

MBIE is responsible for the Resources portfolio, under the Honourable Shane Jones
(the Minister). The Minister oversees the Resources and Regional Development
portfolios and is also the Associate Minister for Energy.*’

In late 2024, the Minister raised with Crown officials his view on New Zealand’s
geothermal resources as a potential avenue for economic growth for the energy sector,
as well as Maori economic development.3®

In February 2025, the Minister asked MBIE officials to draft a strategy document in
relation to New Zealand’s geothermal resources.*®

In late February 2025, MBIE officials from the Resources, Energy, Science, Innovation
and Technology, and Regional Development portfolios met to discuss geothermal
opportunities across the portfolios and ‘how MBIE would approach developing a
geothermal strategy across Government’.*°

Following the meeting, on 7 March 2025, MBIE officials provided a briefing to the
Minister, outlining a proposal for the strategic document. It noted the potential for the
strategy to support further development of supercritical geothermal energy and that a
‘unifying strategic document might enable other geothermal opportunities’ including
(among other things) Maori economic development.*! It sought Ministerial approval for
the MBIE’s Resources Markets team to lead in coordinating the work, and asked the
Minister note the active Wai 2358 inquiry ‘which may have implications for the
development of a strategic document’ and ‘consider the best approach to iwi
engagement and public announcements.? Officials ‘suggest[ed] taking a proactive and
considered approach to iwi engagement on the formation of this document, especially
regarding questions around ownership of geothermal sources.’*?

On 21 March 2025, the Minister released a public statement announcing his intention to
launch a geothermal strategy later in the year. “ The announcement referred to the
Minister’s hui with ‘iwi from around the Taupd Volcanic Zone’ on the same date, and the
long history of geothermal energy usage by Maori, as well as their current commercial
involvement in the geothermal sector. The Minister said, ‘having a geothermal strategy

36 Waitangi Tribunal, He Maunga Rongo: Report on Central North Island Claims, Stage Five (Wellington:
Legislation Direct, 2008), vol 3, p 914

37 Document J14, p 4

38 Document J14, p 2

39 Document J14, p 2

40 Document J14, p 2; doc J14(a), p [3]
41 Document J14(a), p [3]

42 Document J14(a), pp [3], [4]

43 Document J14(a), p [8]

44 Hon Shane Jones , ‘Iwi Join Discussion on Geothermal Potential’ 21 March 2024,
https://www.beehive.govt.nz/release/iwi-join-discussion-geothermal-potential (accessed 24 November 2025)



40.

41.

42.

43.

we can all get behind will be invaluable and | want to do that with the experience and
expertise Maori will bring.’*®

On 4 April 2025, an item was included in the Energy and Resource Markets quarterly
Panui, which we understand is distributed to a wide range of stakeholders including iwi
and hapda, highlighting the Minister’s intention to develop a geothermal strategy and
inviting parties to connect with MBIE.*¢ The item was later published on MBIE's website
on 7 April 2025.47

Katherine MacNeill, General Manager, Resource Markets at MBIE explained that MBIE
officials also ‘identified iwi, hapi, ahu whenua trusts and Maori incorporations with
geothermal resources in their rohe, and Maori-led geothermal entities for targeted
consultation’.*® Invitations to these identified groups were sent in mid-April 2025 and hui
were scheduled if requested.*® We understand invitations were then sent to these
identified groups in mid-April 2025.5°

Specifically, on 17 April 2025, MBIE officials emailed the parties highlighting the
Minister’s intention to develop a geothermal strategy and inviting the parties to meet in
person or online in May and June.?! The email acknowledged that ‘many iwi and hapt
have significant interests in geothermal taonga, particularly where these have been
affirmed through Treaty settlements or longstanding whakapapa connections and
association with plingao ngawha and that MBIE ‘administer[s] over 175 redress
commitments with iwi Maori.’>? ‘As such’, the email stated, ‘we are committed to ensuring
Maori rights, interests and aspirations are meaningfully reflected through the
development’ of the strategy.>® It noted MBIE was seeking engagement with iwi to:

o share information on the scope and intent of the strategy;

o understand iwi perspectives, priorities, and aspirations regarding
geothermal resources; and

o identify opportunities for involvement in the strategy’s development.®

Between 7 and 9 May 2025, MBIE officials travelled to Taup0d, Rotorua, and Kawerau for
specific engagements with Te Arawa Lakes Trust, Ngati Tlwharetoa Geothermal Assets,
Taaropaki Trust and Tauhara North No. 2 Trust.>®> We note that Ngati Tahu-Ngati Whaoa
are claimants, and Taaropaki Trust and Ngati TGwharetoa Geothermal are interested
parties in this inquiry. Ms MacNeill told us that online hui were also held with Ngati
Raukawa (Raukawa) and Tuhourangi Tribal Authority, and MBIE officials had a phone
call with Ngati Kearoa Ngati Tuara in the same month.>*® We note Tihourangi is a

45 Hon Shane Jones, ‘lwi Join Discussion on Geothermal Potential, * 21 March 2024,
https://www.beehive.govt.nz/release/iwi-join-discussion-geothermal-potential (accessed 24 November 2025)

46 Document J14, p [7]; doc J14(a), p [16]

47 Document J14, p [7]; doc J14(a), p [16]

48 Document J14, p 6

49 Document J14,p 7

50 Document J14, p 7

51 Document J14(a), p [23]

52 Document J14(a), p [23]

53 Document J14(a), p [23]

54 Document J14(a), p [23]

%5 Document J14, p 7; see doc J14(a), pp [40], [43], [47].
%6 Document J14, p 7; see doc J14(a), pp [26], [31], [45].
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44,

45.

46.

47.

claimant in this inquiry and Raukawa Settlement Trust is an interested party in this
inquiry.

We understand parties in early engagement had limited information on the detail of the
strategy itself, reflecting that this feedback was to inform the development of the
document. In email correspondence between officials and Raukawa dated 15 May 2025,
Raukawa asked if officials were able ‘to share high level points before we meet to
understand the scope and intent of the strategy?’ MBIE officials responded saying ‘the
strategy development mahi is at an early stage, just want to note we don’t have any
documentation to send you in advance.' Officials also confirmed with Raukawa that they
were ‘seeking to engage early’ on the geothermal strategy to ‘understand your
perspectives, priorities, and aspirations regarding geothermal resources’.*’

On 16 June 2025, MBIE officials provided the Minister with a briefing seeking his
direction on the proposed draft strategic framework. It noted that, in response to ‘strong
support from sector stakeholders and iwi and hapQ’, officials proposed the draft strategy
take a ‘comprehensive approach’ to unlocking geothermal potential ‘across the full heat
spectrum’, including ‘wider uses of the resource’.®® Officials noted the draft strategy
highlights opportunity to ‘[sJupport Maori-led economic development by unlocking
geothermal potential on whenua Maori’ and to ‘[pJrotect and enhance geothermal
tourism opportunities centred on our unique taonga (working with tangata whenua).’®
Officials recommended the Minister agree to include the following as one of three
strategic goals in the draft strategy:

Strengthen regional economies and te Ohanga Maori by advancing geothermal
development in partnership with iwi and hapad, and unlock industrial growth,
tourism and trade contributing to New Zealand’s export double goals.®®

In their advice, officials referred again to the Wai 2358 inquiry, noting it ‘will need to be
acknowledged in the geothermal strategy’, that MBIE had proactively engaged with iwi
Maori on its development ‘and will continue to do so’, and the intention ‘for the
geothermal strategy to remove barriers and enhance opportunities for development of
geothermal resources by Maori.”®!

On 25 June 2025, MBIE officials provided a briefing to the Minister on the proposed
action plan to support the draft strategy. It noted ‘[p]ublic consultation will be crucial to
shaping the final strategy and ensuring broad support from the sector, iwi and hapa, and
communities with geothermal resources in their rohe.’®? It noted that, from engagement
with ‘agencies, iwi and hapd , regional councils and the geothermal sector’, and its early
policy analysis, officials had identified ‘five key areas where targeted actions and
investment can drive the transformation sought by Government (and endorsed by the
sector).”®®* Namely, data and insights, regulatory and system settings, drive knowledge
and update, geothermal clusters, and innovation.®* Officials noted they had ‘informally
tested the five action plan goals ... with a small group of sector leaders and are

57 Document J14, pp [34] - [35]
58 Document J14(a), p [50]

59 Document J14(a), p [50]

60 Document J14, p [52]

61 Document J14(a), p [62]

62 Document J14(a), p [66]

63 Document J14(a), p [67]

64 Document J14(a), p [67]
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48.

49.

50.

51.

52.

confidentially sharing the draft framework with key stakeholders’.®® Officials stated [i]t is
also important that wider system settings are enabling, including considering how we
incorporate outcomes from the Wai 2358 inquiry (ongoing)’.%® Under ‘Risks and
mitigations’ it noted ‘Crown may be seen to be making decisions regarding geothermal
resource without a confirmed outcome from Wai 2358. It will be important that our
communications approach when the draft strategy is launched takes this into
consideration.”®’

On 27 June 2025, MBIE officials emailed parties who had been involved in the early
engagements, relaying that officials had heard the following ‘[k]ley themes’ during early
engagement:

. The importance of understanding the resource and having accessible data

. The benefits of clustering supply and demand together, and bringing scale to the
sector

. The need to ensure that the regulatory systems are both fit for purpose and for
the future

. The need to ensure that science, innovation, research and education systems

are set up for the future

. That there are significant geothermal opportunities for Maori, and for Maori and
regional economic development — we are working through what the Crown’s role
could be in usefully supporting this. %8

On 3 July 2025, MBIE officials provided a further briefing to the Minister, seeking
feedback on a draft Cabinet paper seeking Cabinet agreement to release the draft
geothermal strategy for public consultation.®® The draft Cabinet paper sought agreement
to release the draft strategy on 30 July for six weeks. Following consultation, the Minister
would return to Cabinet with a final strategy for consideration.” The draft Cabinet paper
also noted the Wai 2358 inquiry ‘is ongoing, and outcomes will be considered as the
strategy develops.’”*

On 21 July 2025, Cabinet approved the draft strategy for consultation.’?
On 30 July 2025, public consultation on the draft strategy began.”

On 22 August 2025, we understand MBIE sent an email ‘to all iwi, hapi and Maori
landowners that MBIE had engaged with during development of the draft strategy’,”
advising that the draft strategy was now open for public consultation. The emalil
welcomed their feedback, particularly around whether the strategy ‘creates the right

65 Document J14(a), p [68]

66 Document J14(a), p [69]

87 Document J14(a), pp [71]-[72]

% Document J14, p 8; doc J14(a), pp [26], [31], [40], [43], [45], [47]
69 Document J14(a), p [74]

70 Document J14(a), p [82]

7t Document J14(a), p [84]

72 Document J14(a), p [22]

73 Document J14, p 84

74 Document J14, p 9; doc J14(a), p [25]
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53.

54.

55.

56.

settings to enable tangata whenua to realise your aspirations for geothermal resources
in your rohe.’”®

Public consultation closed on 12 September 2025.7® We understand MBIE received 59
submissions on the draft strategy, ‘including 12 from iwi, hapad, ahu whenua trusts, and
other Maori organisations.””” MBIE published a summary of submissions received,
noting five ‘central themes emerged across the submissions’:

. Economic enablement and regional development
. Strategic governance and regulatory reform
. Treaty of Waitangi partnership, Maori rights and interests and integration of

indigenous knowledge (or matauranga Maori)
. Environmental stewardship and sustainability, and

Geothermal data issues.”®

Ms MacNeill informed us that further engagement has occurred with two Maori
submitters. This included a meeting on 22 October 2025 between MBIE officials and the
NZMC to ‘hear more about their submission and views on the strategy.’”® She said ‘[b]oth
parties agreed to meet again to further discuss Maori rights and interests in geothermal.’
8 She said MBIE officials had also been in contact with Te Kotahitanga o Ngati
Tawharetoa, whose submission ‘clearly opposed the draft strategy’, seeking to engage
on the issues raised in their submission.8!

Ms MacNeill informed us that feedback received during public consultation on the draft
strategy ‘is informing the policy work which is currently under way to provide advice to
Ministers and support them to finalise the content of the strategy.’ 8 She told us that,
following further discussions with submitters and other parties who wish to engage with
MBIE and cross-Government engagement, MBIE will provide advice to the Minister on
finalising the geothermal strategy. 8 She then expects the Minister will take a Cabinet
paper to Cabinet recommending agreement to the content of that final strategy.®*

. Contents of the Draft Geothermal Strategy

By way of context, the Government’s draft geothermal strategy expressly acknowledges
the importance of geothermal as a taonga for Maori; canvasses the history of the

75 Document J14(a), p [25]
76 Document J14, p 9
77 Document J14, p 8

78 ‘Summary of submissions on the Draft Geothermal Strategy’, Ministry of Business, Innovation and Employment
https://www.mbie.govt.nz/building-and-energy/energy-and-natural-resources/minerals-and-

petroleum/strategies/draft-geothermal-strategy/summary-of-submissions-on-the-draft-geothermal-strategy,

accessed 24 November 2025
79 Document J15, p 4
80 Document J15, p 4
81 Document J15, p 4
82 Document J15, p 4
83 Document J15, p 4
84 Document J15, p 4
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57.

58.

59.

60.

resource use; and recognises the diverse ways in which Maori have utilised geothermal
resources.®®

At a high level, the strategy outlines a long-term vision to ‘sustainably maximise New
Zealand’s unique geothermal advantage’, so that the country is a global leader in
sustainable geothermal development, delivering innovation, resilience, and inclusive
growth for future generations’. 8 To achieve its vision and ‘guide action and investment’,
the draft geothermal strategy identifies three interconnected strategic outcomes:

Extend New Zealand’s position as a world leader in geo-thermal innovation.

Accelerate energy resilience through the development of increased electricity
generation and harnessing geothermal heat to support New Zealand’s energy
transition.

Strengthen regional economies and te Ohanga Maori by advancing geothermal
development in collaboration with tangata whenua, and unlock industrial growth,
tourism and trade, to support New Zealand’s goal of doubling exports.®”

Within the second outcome (energy resilience), the draft strategy sets a specific goal to
‘[d]ouble geothermal energy use by 2040’. 8 The draft strategy notes that achieving this
goal ‘will require coordinated action across government, industry, tangata whenua and
research communities’.?® The draft strategy emphasises its connection with ‘wider
government priorities and strategies’, supporting the Government’s ‘goals of economic
growth, energy security, infrastructure delivery, regulatory efficiency and emissions
reduction’. %

In addition to the strategic outcomes, the draft strategy identifies a set of ‘focused action
areas’ to deliver on the wider vision. These represent ‘the practical levers through which
progress will be driven, ensuring the right foundations, capabilities, and collaborations
are in place’. %

The draft strategy presents five ‘action plan goals’, developed to focus activity (and
potentially investment)’: %2

. Improving access to geothermal data and insights

3 Ensuring regulatory and system settings are fit for purpose

3 Advancing knowledge and update of geothermal technologies

. Enabling place-based geothermal clusters

. Driving science, research and innovation, including supercritical geothermal
technology

85 Document 182, p 5

86 Document 182, p 4

87 Document 182, pp 4, 16
88 Document 182, pp 4, 16
89 Document 182, p 16

% Document 182, p 17

91 Document 182, p 18

92 Document 182, p 18
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61.

62.

63.

Regarding potential legislative amendments, ‘Horizon 1’ of the draft strategy — referring
to proposed actions in the 2025-26 period — lists ‘ensuring that new planning and
environment legislation enables the sustainable use of geothermal resources, including
carbon capture utilisation and storage’. Two further numbered ‘horizons’ for proposed
action are identified: 2027-28 (2) and 2029 onward (3), each containing several
actions.®

We note that the draft strategy contains no reference to the Treaty, or its principles.
However, the draft strategy does acknowledge the Tribunal’'s ongoing Kaupapa inquiry
into National Freshwater and Geothermal resources and cites consultation with Maori
stakeholders as part of the policy development process. The draft strategy notes that
during its development, officials have ‘proactively engaged with iwi and hap@’, and that
further and ongoing engagement’ is welcomed.®* Accordingly, to ‘consider and respond
to the Waitangi Tribunal’s findings regarding Wai 2358 (when released), is identified as
a proposed action within ‘Horizon 1°. %

. Issues for Determination

We acknowledge the claimants have raised several issues with the content of the draft
strategy in the course of their submissions. Having regard to the interim nature of this
report and noting that the geothermal strategy has yet to be finalised, we propose to
concentrate on the following matters in our analysis of the draft strategy’s Treaty-
compliance:

a. Has appropriate provision for the Crown’s Treaty obligations, and Treaty
partnership mechanisms, been made in the draft geothermal strategy?

b. To the extent that it is necessary in a strategy of this kind, does the draft
geothermal strategy make adequate provision for Maori rights and interests in
geothermal resources?

The Tribunal will be assisted by further Crown evidence and a finalised strategy to
inquire into the balance of the issues not addressed here, which will be covered in our
final report.

F. The Parties’ Arguments

The claimants’ and interested parties’ position

64.

At a high-level, some claimants and interested parties express support for the vision of
the draft strategy. For example, counsel for the NZMC describe the draft strategy as a
‘positive and constructive step by the Crown.”®® However, the Wai 1194, Wai 1212, and
Wai 354 claimants and interested parties describe the strategy as ‘fundamentally
flawed.”¥’

9 Document 182, p 20
% Document 182, p 17
95 Document 182, p 20

9% Submission 3.3.121, p 6; see also submission 3.3.119, p 1; submission 3.3.126, p 3; see also submission
3.3.128, p 3.

97 Submission 3.3.123,p 1
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65.

66.

67.

68.

Some claimants and interested parties emphasise they ‘do not allege any current’ Treaty
breaches by the Crown or prejudice suffered from the draft strategy (emphasis in
original).®® Rather, they submit that, if adopted by the Crown, the strategy ‘and any
regulatory reforms drafted pursuant to it' would breach Treaty principles.®® One counsel
alleged that the absence of the Treaty and its principles ought to ‘raise[s] significant
alarms of an impending breach.%

Claimant and interested party submissions highlight the fact that the draft strategy omits
a reference to the Treaty or its principles and argue that, without a Treaty reference, the
Crown risks acting inconsistently with the Treaty.!%? Parties submit the omission is
unjustified, particularly when the Crown’s Minerals Strategy affirms te Tiriti as a guiding
principle.10?

Counsel raised issues with the visible differences between the Crown Minerals Strategy
(Minerals Strategy) and the draft geothermal strategy; in particular arguing that the
Minerals Strategy ‘establishes te Tiriti as one of its guiding principles.’**® In contrast,
claimants add that ‘an emphasis on te Tiriti is not present in the Draft Geothermal
Strategy’; and ‘[t{]he strategy’s failure to take into account or even have regard to the
principles of te Tiriti is apparent in its wording alone.’'® The claimants refer to the
evidence of Resource Management Planner Ms Kissick (witness for the Wai 2460 and
Wai 3444 claimants), specifically her analysis of the draft geothermal strategy. Ms
Kissick suggests ‘the Draft Strategy would benefit from taking a similar approach [to that
taken in] the Minerals Strategy regarding Te Tiriti."®

The Wai 2358 claimants raised allegations that ‘the Draft Strategy has been prepared in
anticipation of the forthcoming legislative framework, and that MBIE may already be
working from early version of the reformed statutes’. 1 Counsel then went on to say
that [if]... the RMA reforms no longer mandate express reference to the Treaty or its
principles in documents such as the Draft Strategy’, and ‘such an omission would erode
long-standing safeguards that ensure Maori interests are recognised in national policy’.
107 Counsel also submitted that, in excluding reference to the Treaty, ‘the Crown risks
reverting to a model of development that treats Maori involvement as optional rather
than foundational’. 1% Claimants and interested parties submit the strategy should reflect
matauranga and tikanga Maori as guiding principles, including by recognising their tino
rangatiratanga and kaitiakitanga obligations over geothermal taonga.'®® Without such a
focus, parties argue, the strategy risks marginalising ‘Maori rights, values, and
obligations’ for a ‘profit-centric framework’.}1° Parties also emphasise the participation

98 Submission 3.3.119, p 2; submission 3.3.127, p 2; see also submission 3.3.121, p 4.
99 Submission 3.3.119, p 2

100 Submission 3.3.128, p 4
101 See submission 3.3.120, pp 4-6; submission 3.3.126, pp 3-5; submission 3.3.123, pp 1, 2.

102 Sybmission 3.3.125, p 5; see also submission 3.3.127, p 4; submission 3.3.128, pp 3, 4.

103 Submission 3.3.127, p 4
104 Submission 3.3.127, p 4
105 Document 190, pp 7-8; doc 190, pp 5-24
106 Sybmission 3.3.125, p 6

107 Submission 3.3.125, p. 6
108 Sybmission 3.3.125, p 6

109 See submission 3.3.127, pp 1-2, 14; submission 3.3.119, pp 1, 12; submission 3.3.124, p 4; submission
3.3.123, p 21.

110 Submission 3.3.127, p 13; see also submission 3.3.124, p 4; submission 3.3.128, p 4; submission 3.3.122, pp

2-3.
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69.

70.

71.

72.

73.

should not be limited to iwi, but also recognise the kaitiaki role of hapi and Maori land
trusts.!!!

The Wai 2460 claimants submit ‘the best way to embed’ the parties’ customary and te
Tiriti-based interests into the strategy and future policy, regulatory, and legislative
development is through co-design.!'? Others agreed that the significance of ngawha to
Maori means co-design is required, rejecting the lesser ‘collaboration’ proposed in the
strategy.!’®* The Wai 2358 Sixth claimants submit that ‘[a] modern Treaty partnership
envisions empowering Maori communities to be actively involved in policy-decision
making in matters affecting these Maori communities.’*4

Claimants and interested parties submit that the strategy should provide for monitoring
mechanisms, including recognition and resourcing for tangata whenua to monitor their
geothermal taonga, and audit systems to ensure compliance with te Tiriti.**> Maori and
Crown should have co-equal representation and authority on any governance and
oversight boards.!'® The Wai 1194 and Wai 1212 claimants say ‘[tlhe environmental
impacts are a complete unknown and risks are seemingly being assessed in the
absence of a co-design and co-governance regime’, in breach of Treaty principles. 1’
Parties say the Crown cannot wait for the Wai 2358 inquiry and must embed partnership
and accountability mechanisms now.18

The Wai 1194 and Wai 1212 claimants submit that, underlying the strategy is an
unacceptable ‘assumption that the Crown can unilaterally develop and control a
management regime over a taonga’, without guaranteed Maori participation in decision-
making, limit setting, active participation, or monitoring of any development where it
occurs.'t1®

Claimants highlight the upcoming RMA reforms and submit it is unclear how the strategy
will operate within the existing or the reformed framework. The Wai 3444 claimants
argue the draft strategy has ‘no official status’ under the RMA and should therefore
provide for the development of a national policy statement (NPS), a higher order
planning document, and national environmental standards that reflect the NPS.
However, the NZMC was doubtful that a NPS would be helpful.1?°

Parties identify royalties as a critical issue. The NZMC notes the current royalties
mechanisms for use of geothermal resources ‘imply’ Crown ownership as, in principle,
‘only the lawful owner or manager of a resource is entitled to charge royalties for its
use.’'?! They submit this raises serious Treaty concerns where ownership of geothermal
resources remain unresolved. In their submission, ‘any future royalty framework for

111 Submission 3.3.127, p 29; see also submission 3.3.128, p 5.
112 Submission 3.3.127, p 15; submission 3.3.119, p 12

113 Submission 3.3.119, pp 9, 11, 18; submission 3.3.127, pp 7, 8, 9; see also submission 3.3.120, p 15;
submission 3.3.123, p 19.

114 Submission 3.3.124, p 2

115 Submission 3.3.119, p 20; submission 3.3.127, pp 25, 27
116 Submission 3.3.119, p 19; submission 3.3.127, p 27

117 Submission 3.3.123, p 19.

118 Submission 3.3.119, p 20

119 Submission 3.3.123, p 2

120 Sybmission 3.3.125, pp 8-9

121 Submission 3.3.125, p 6
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74.

75.

76.

77.

geothermal resources must be designed in a manner consistent with te Tiriti."'?> The
NZMC submit that ‘Maori are the customary owners of geothermal taonga and... the
only ones who should benefit from this resource, not the Crown.’*?® They say that, until
the ‘ownership of geothermal resources is confirmed... royalties should not be a factor
in geothermal development in New Zealand.’*?

The NZMC submits that the charging of royalties over geothermal resources ‘raises
fundamental questions about the consistency of the royalty regime with Te Tiriti o
Waitangi.'*® The NZMC refer to the relevant statutory provisions relating to royalties,
alleging that ‘royalties collected in relation to geothermal resources are expressly
deemed the property of the Crown’ and that these provisions confirm ‘the Crown regards
itself the rightful recipient.’*?® Counsel claims that the issue of ownership in relation to
geothermal resources has yet to be resolved, and that as such the Crown ‘should not
continue to impose royalties without first clarifying the legal and Treaty basis to do so0."*?’

The Wai 3444 claimants note that two local regional councils within their rohe have not
been charging RMA royalties over geothermal resources, but nevertheless say the mere
existence of these provisions creates ‘significant uncertainty with respect to investors
and project viability assessments’ and violate their tino rangatiratanga.?® They submit
the draft strategy should provide for amendments to the RMA to repeal provisions and
regulations allowing councils to impose royalties for use of geothermal resources, which
they consider ‘inherently inconsistent’ with their tino rangatiratanga over their
geothermal resources.’?® Counsel for the Wai 2460 claimants submit that M3ori
customary title over geothermal taonga has not been extinguished and therefore, ‘if
royalties are to be collected for use of geothermal taonga within the Parties’ rohe, they
ought to be payable to them.’**°

The NZMC note the Tribunal’s findings in the Wai 2358 stage 2 report concerning the
‘structural defects in Crown allocation and management frameworks that exclude Maori
from meaningful decision-making and control over their taonga’ and that ‘first-in, first-
served’ approaches are inconsistent with Treaty principles.’** The NZMC expresses
concern that the draft strategy may perpetuate inequities and erode ‘Maori authority and
participation in the governance and use of geothermal resources.’'® They say that
‘[u]lnless the reformed system embeds co-governance, tikanga-based decision-making,
and equitable access principles, the underlying inequities identified under the RMA are
likely to persist.’t33

The Wai 2460 claimants submit ‘tino rangatiratanga over ngawha is best characterised
as preserving interests which reach or exceed the threshold of western proprietary or

122 Submission 3.3.125, p 7
123 Submission 3.3.125, pp 8, 9
124 Submission 3.3.125, p 8
125 Submission 3.3.125, p 6

126 Submission 3.3.125, p 7. Here, claimant counsel refers to the Resource Management (Transitional, Fees,
Rents, and Royalties) Regulations 1991. We will examine the relevant legislative provisions in greater detail in
our upcoming analysis section.

127 Submission 3.3.125, p 7

128 Submission 3.3.126, p 8

129 Submission 3.3.120, pp 13, 15; see also submission 3.3.126, p 6.

130 Submission 3.3.127, pp 6-7

131 Submission 3.3.121, p 9

132 Submission 3.3.121, p 9

133 Submission 3.3.121, pp 9-10
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78.

ownership rights.’** They say that Maori must be ‘provided equal access to
development opportunities for taonga...on a level playing field with other citizens’ and,
where appropriate the Crown ‘is obliged to assist the Parties in overcoming unfair
barriers to development’, especially if such barriers arose due to the Crown’s own acts
or omissions.%

The Wai 533 interested parties identify a ‘lack of clarity and specificity within the
document itself as to how hapi will benefit from this economic growth. Economic
benefits for hapi and iwi cannot materialise if the mana of hapi and iwi is not recognised
in the building of these economic ventures’.**¢

The Crown’s position

79.

80.

81.

82.

In its closing submissions, the Crown acknowledged resource management system
reform would likely affect the action plan component of the draft geothermal strategy. In
the Crown’s submission, however, resource management reform is ‘a separate, much
broader work program encompassing the use and management of all of New Zealand’s
natural and physical resources and which considerably pre-dates the draft strategy’.**’

The Crown characterised the claimants’ arguments regarding the draft strategy as
focused on two issues:

(i) with the anticipated content of the RMA reforms—which was not the subject
matter of the discrete one-day hearing and underscores the absence of adequate
issue definition; or (ii) the formulation of any geothermal strategy that does not
deal with allocation and ownership of geothermal resources or explicitly position
itself in the reformed resource management system?*3

Addressing these broad points, the Crown submitted that it was entitled, ‘as a matter of
principle’, to ‘formulate a high-level holistic strategy focused on understanding the
geothermal opportunities in New Zealand and providing a framework for unlocking the
economic potential of geothermal’.*® The Crown further argued that ‘Treaty principles
do not demand that complex issues about allocation raised by resource management
reform are dealt with and resolved in such a strategy’ and that ‘it is entitled to address
reform of the resource management system separately.’*4°

In relation to the royalties regime, Crown counsel alleged that questions in relation to
royalties that were posed to Ms MacNeill were designed to ‘have Ms MacNeill accept
that existing statutory provisions that enable the charging of royalties are premised on a
Crown assertion of ownership.’**! Crown counsel also discusses the decision by regional
councils not to charge royalties, saying

134 Submission 3.3.119, p 18
135 Submission 3.3.119, p 18
136 Submission 3.3.128, pp 4-5

137 Submission 3.3.129, pp 3-4
138 Submission 3.3.129, p 34

139 Submission 3.3.129, p 4
140 Submission 3.3.129, p 4
141 Submission 3.3.129, p 10.
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84.

85.

86.

the available, but unused, system the RMA is premised on provides for exclusive
Crown control and rights of use in respect of geothermal resources and is not
premised on the assertion of Crown ownership.14?

To explain the absence of references to the Treaty and its principles in the draft strategy,
the Crown pointed out that ‘the principles of the Treaty were not raised by anyone during
engagement and consultation.”*** Crown counsel argued that the difference in wording
between the Crown Minerals strategy and the draft geothermal strategy was not raised
during the early consultation process.** The Crown explained that ‘the final wording of
the Minerals Strategy directly reflects feedback received through public submissions on
the draft Minerals Strategy,’ pointing out that

[t]he consultation draft of the Minerals Strategy did not include reference to Treaty
principles directly. Following feedback received through the consultation process,
the final Minerals Strategy included a revised strategic framework that included
reference to Te Tiriti o Waitangi as a guiding principle.**

The Crown clarified that its position on royalties and ownership had remained consistent
throughout the inquiry. The Crown outlined the chronology of the legislative provisions
to the Crown’s rights over geothermal resources, saying that prior to the RMA, the
legislative settings for geothermal water (i.e. resources) vested in the Crown ‘the sole
right to take, tap, use, and apply geothermal energy.'*46

The Crown submitted that all rights to water, including geothermal water, had been
nationalised in 1967.24 The Water and Soil Conservation Act 1967 vested the sole right
to divert, take or use natural water in the Crown and control of the resource in regional
water boards. The Crown noted that the RMA came into force in 1991 and that the
Crown’s existing rights in geothermal energy and geothermal water under section 3 of
the Geothermal Energy Act and section 21 of the Water and Soil Conservation Act were
preserved by section 354 of the Resource Management Act 1993.148 Two subsections
of the Resource Management Act (sections 112 and 359) continued to enable the Crown
to charge royalties for the use of geothermal energy.

In closing, the Crown submitted the Tribunal should ‘proceed with caution’ in its findings,
given the draft geothermal strategy was not yet finalised.’*® The Crown reiterated that
the geothermal strategy is still open to ‘refinement and change’ and the intention to
present further evidence on the strategy during the April 2026 hearings. Counsel argued
that its draft geothermal strategy ‘has followed a Treaty-compliant path’ and that the
Tribunal should recognise ‘good faith efforts’ to ‘engage with Maori’ during development
of what has been described by the NZMC itself as a “positive and constructive step by
the Crown” .10

142 Submission 3.3.129, p 12

143 Submission 3.3.129, p 9

144 Submission 3.3.129, p 10
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G. Tribunal Analysis

87.

We turn now to our analysis of the issues in relation to the draft geothermal strategy and
the possible implications for Maori in relation to their geothermal resources.

1. The ‘it for purpose’ regulatory regime that will underpin the strategy

88.

89.

90.

91.

92.

93.

The timing of the Crown’s reforms is such that the draft strategy will likely be finalised
around the time late this year that the Crown introduces legislation to replace the RMA.
At present, Maori can rely on Part 2 of the RMA, which promotes the sustainable
development of resources as the fundamental purpose of the Act, and which requires
decision-makers under the Act to:

° recognise and provide for ‘the relationship of Maori and their culture and traditions
with their ancestral lands, water, sites, waahi tapu, and other taonga’ as a matter
of national importance (section 6(e));

. have particular regard to kaitiakitanga (section 7(a)); and
take into account the principles of the Treaty (section 8).

The RMA also provides some partnership mechanisms, such as joint management
agreements, and participation mechanisms, such as mana whakahono a rohe
agreements.

Maori do not have any certainty, however, as to the provisions that will govern the
control, management, and use of geothermal resources in the upcoming legislation
which the Crown intends to enact in 2026. The Waitangi Tribunal has made many
findings and recommendations about reform of the RMA, including the findings and
recommendations of the stage 2 report of this inquiry. We hope that the Crown will
consider those many findings and recommendations in the preparation of the new
legislation.

The claimants and interested parties were deeply concerned about the replacement of
the RMA and, in this particular context, how it might impact upon or empower their tino
rangatiratanga in respect of geothermal resources and the protection of those taonga.
Claimant counsel submitted:

As the current government has deferred its consideration of an effects management
hierarchy to the future replacement of the RMA, tensions between enabling
infrastructure and protecting the environment will remain, with a continuation of
prolonged and expensive debate or litigation over how to reconcile differing outcomes
and effects.15!

Some parties sought an objective in the strategy to establish a National Policy Statement
on geothermal resource management as well as National Environmental Standards to
set rules for the environmental protection of the taonga, both to be consistent with the
principles of the Treaty.'®> They thus sought the strongest form of Crown direction to
councils in the current resource management system (or the equivalent in the new
system).153

The Crown submitted that the draft geothermal strategy is not the appropriate vehicle to
address the RMA reforms. The Crown further submitted that it ‘is entitled to address

151 Submission 3.3.123, p 2
152 Submission 3.3.126, pp 2-3, 7-9; submission 3.3.120, pp 6-10
153 Submission 3.3.126, pp 2-3, 7-9; submission 3.3.120, pp 6-10
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96.

reform of the resource management separately, through the appropriate processes
calibrated for those issues’. In particular, Crown counsel argued that Treaty principles
do not require the Crown to deal with and resolve ‘complex issues about allocation raised
by resource management reform’ in a strategy of this kind.*>*

In our view, the draft strategy itself cannot substitute on all matters for the regulatory
regime yet to be established by the new legislation. Some of what the claimants are
seeking, such as the abolition of the first-in, first-served allocation system for geothermal
resources,® will need to be addressed in the regulatory regime. In our view, the strategy
cannot and should not try to establish a new allocation regime while the RMA is still in
force, and the question of how resources should be allocated on a fair and principled
basis under the new legislation is broader than geothermal resources alone.*® Officials
suggested that this strategy is in part an attempt to remove barriers that have prevented
Maori geothermal development in the past.’® The claimants support this goal,
submitting that Maori must be ‘provided equal access to development opportunities for
taonga, and on a level playing field with other citizens’, especially where ‘those barriers
arose due to the Crown’s acts and omissions’.'*® We agree that this goal may not be
achieved while the current allocation system remains, but addressing it is a matter for
the wider regulatory regime and not the draft strategy.

Similarly, we do not consider that the strategy could address or provide an action plan
for determining overlapping Maori customary rights in geothermal systems. The NZMC
argued that a ‘clearly defined process’ for this is required in the strategy so as to avoid
the exclusion of some Maori groups from economic development. The NZMC also
wanted to avoid the particular mechanism established under the Marine and Coastal
Area (Takutai Moana) Act 2011.%%° Disputes over who has the customary rights to a
geothermal field or system could conceivably delay development, although the focus to
date has largely been on working with Maori landowners such as the ahu whenua trusts
represented in this inquiry. In any case, a process of the kind proposed by claimants
needs to be considered for resources more generally in the new legislation proposed for
2026. We could consider the question of whether such a process is needed and, if so,
what form it should take, as a matter for our wider inquiry.

We do not agree with the Crown entirely, however, on the question of whether the
strategy is the place to deal with RMA reforms because the strategy does in fact have a
whole workstream on regulatory reforms in its action plan, entitled ‘Ensuring regulatory
and system settings are fit for purpose’. It includes actions such as ‘Ensure that the new
planning and environment legislation enables the sustainable use of geothermal
resources, including carbon capture utilisation and storage’.'® It is not outside the ambit
of the strategy, therefore, to include specific actions for the regulatory regime in the
action plan. We propose some such actions in the following sections of the report. Here,
we simply note that the new regulatory system as a whole will need to provide Treaty-
compliant settings that enable such mechanisms to work. The planned replacement of

154 Submission 3.3.129, pp 3-4
155 Submission 3.3.121, p 8

156 Waitangi Tribunal, The Stage 2 Report on the National Freshwater and Geothermal Resources Claims,
chapter 6

157 Document J14(a), p [62]
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159 Submission 3.3.125, pp 2-3
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the RMA has the potential to derail the strategy as far as Maori are concerned if the new
legislation is not ‘fit for Maori’ as an integral component of its fitness for purpose.

2. Maori economic development

97.

98.

99.

100.

As explained above, the third strategic outcome in the draft strategy is to ‘strengthen
regional economies and te Ohanga Maori in collaboration with tangata whenua, and
unlock industrial growth, tourism, and trade to support New Zealand’s goal of doubling
exports’.’®! This MBIE draft strategy is focused almost entirely on economic
development of geothermal resources in a number of different ways, including tourism,
although the key focus is on actions necessary to meet the strategy’s goal of doubling
geothermal energy by 2040. In respect of geothermal energy, the draft strategy notes
that geothermal resources are a ‘powerful lever’ for Maori economic development
because ‘many geothermal fields are located on or near whenua Maori, offering
opportunities for iwi and hapu to lead and benefit from the resource’. The other main
focus for Maori in the draft strategy is on tourism, which — along with other initiatives —
can ‘enrich local economies’ through ‘initiatives centred on geothermal taonga’.%?

Maori land is in many ways key to Maori development as envisaged in the draft strategy,
where partnering between commercial entities and the owners of Maori land is already
recognised as important to geothermal development and brings ‘Maori development
priorities and values to the forefront’ of economic development.’®®* We saw in our
September 2025 hearing the evidence of how geothermal development led by
landowners, in that case the Tauhara North no 2 Trust, benefited the wider iwi of Ngati-
Tahu-Ngati Whaoa. It is also the case that, due to the concentration of both geothermal
resources and surviving Maori land in the central North Island, Maori land may be critical
for the strategy’s success — in other words, Maori participation in geothermal
development may be just as crucial for the Crown to reach its goal of doubling
geothermal energy as economic development is to Maori. The mutual benefit that could
accrue to both Maori and the Crown if M3ori are enabled to participate effectively in
geothermal development means that there are strong incentives for the Crown to enable
that participation.

Parties raised the Treaty right of development in their submissions, relying on the
Tribunal’s reports in the Central North Island and National Park inquiries, and submitting
that Maori have a right to develop their taonga ‘according to their own tino
rangatiratanga’, and ‘a right to share in the mutual benefits envisaged by the Treaty’,
which has been reinforced by statements of Ministers, including in the Strategy’.'%

In respect of the planned outcome in the strategy to develop the Maori economy in
collaboration with Maori, the proposed actions to achieve this outcome and the
overarching goal are focused on economic and regulatory matters. Those include data
accessibility, commercial and tangata whenua clustering, and ‘driving science, research
and innovation’.*%® In addition, the NZMC claimants wanted the Crown to establish an
insurance fund to attract investment so as to de-risk investigative drilling, which is not
proposed in the draft strategy, although we noted that ‘Horizon 3’ (2029 onwards)

161 Document 182, p 4

162 Document 182, p 12

163 Document 182, p 6

164 Submission 3.3.119, pp 8, 17-18
165 Document 182, pp 18-19
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includes consideration of ‘system-wide funding mechanisms’.?% In one of its
submissions to MBIE on the draft strategy, the NZMC argued that the opportunities for
geothermal development on Maori land would remain outside the reach of most Maori
unless the Crown used its position to ‘collectivise early-stage exploration risk and enable
broader Maori participation in geothermal development’. Insurance or under-writing
would enable more drilling, increasing the likelihood of successful development.t6” Other
parties in this inquiry proposed ‘a dedicated Crown exploration and development fund
for early-stage geothermal exploration, research and technology development’.1®® The
parties agreed that the Crown should take a lead in kickstarting increased development
through some form of intervention, including the provision of finance.

The claimants, however, were concerned at the discrete hearing that the Crown has
placed too much emphasis on supercritical, and has made its direct monetary
investment there, without providing enough impetus for other uses such as industrial
uses. The strategy has overlooked investment in ‘low-enthalpy fields’, it was argued,
‘which offer greater economic opportunities for wider groups of people, in particular
Maori, and with lower financial risk’.*6° Supercritical, on the other hand, was seen by the
claimants as an ‘uncertain and inconsistent goal’.1"®

In our view, it should not be a question of either/or, but of both. We note that the strategy
does refer to uses ‘beyond electricity generation’, such as aquaculture and heating
buildings, and states that ‘this strategy seeks to include all these opportunities’ under
the term ‘geoheat’. It is certainly the case that there is a dedicated series of actions
devoted to supercritical development in the draft strategy. By contrast, not many relate
directly to ‘geoheat’.!’* We note that potential industrial users of low-enthalpy resources
would need to be found and located at or near well-sites, which may limit the extent that
this form of development is in fact widely available to or profitable to large numbers of
Maori. The Taaropaki Trust example, where Gourmet Mokai Ltd use geothermal heat for
their glasshouses,’? illustrates that direct industrial users can make good use of
geoheat resources, but similar industries need to be found which are willing to re-locate
or establish near such resources.

The potential benefits of supercritical geothermal development to the nation are very
clear, especially in terms of power generation and the reduction of carbon emissions,
but the number of Maori groups at place that would benefit directly from this development
of their geothermal taonga is not yet clear. It is uncertain whether current technological
problems will be solved or when, and we agree with the claimants that the Crown needs
to maximise the benefits of its investment for under-developed Maori communities as
soon as possible.

Overall, the current actions proposed in the strategy could meet the claimants’ various
concerns in terms of how the strategy will enable Maori participation in geothermal
economic development. Crown-led exploration and system-wide funding mechanisms
are potential ‘actions’ that the Crown will consider in Horizon 3 (2029 and beyond). In
our view, it could assist Maori in developing their geothermal resources if these actions
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167 Submission 3.3.121(a), p [39]
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106.

were brought forward in the final version of the strategy. The ultimate results of the
Crown’s data action plan will of course be important to the success of exploration and
investment initiatives. The Crown’s other proposed actions, such as promoting
geothermal resources to businesses, promoting investment and education/training, and
incentivising technological improvements, may or may not succeed to the extent
required. It is too early to tell, but the key for our inquiry is that the Crown intends to
develop the Maori economy in ‘collaboration with tangata whenua'. So long as that
collaboration is resourced and comprehensive, many of the claimants’ concerns may be
resolved and the economic development of Maori successfully promoted. We discuss
the issue of collaboration and partnership in the next section of the report.

In sum, the Crown’s commitment to developing the Maori economy through geothermal
development is highly commendable and will benefit both Maori and the Crown.
Successful ‘collaboration’ between the Crown and Maori will be necessary for that
economic development to succeed, and for more targeted Maori development ‘actions’
to be added to the strategy. We consider that the Crown should be actively pursuing this
collaboration now, with a view to adding more targeted actions for Maori to its action
plan prior to finalising the strategy. At present, the only specific actions in the plan
relating to Maori are:

o consider and respond to the findings from the Wai 2358 inquiry;

. work with clusters (developers, investors, iwi, hapu, and Maori landowners) to
‘grow geothermal opportunities’;

° explore options for a Geothermal Centre of Excellence (‘industry, iwi and hapu,
landowners, academia, and Government’) to encourage collaboration, research,
and technological development; and

. ‘identify geothermal tourism opportunities in Taupd and Tarawera regions, in
partnership with iwi to support Maori economic development’.1”®

Clearly, there is a need for further specific actions to be added so as to ensure that its
strategic outcome of Maori economic development will be met. This will in turn increase
regional development and geothermal energy production, both of which are important
outcomes in this strategy.

3. The absence of the Treaty and its principles from the draft strategy

The Treaty as a guiding principle

107.

108.

In this section, we address the absence in the draft strategy of any reference to the
Treaty or Treaty principles, which was a major concern to the claimants and interested
parties.t’

In her evidence, witness Deborah Kissick highlighted that another Crown strategy, the
January 2025 ‘Minerals Strategy for New Zealand to 2040’ does include the Treaty in a
highly significant way.”> As explained by Ms Kissick, the Minerals Strategy ‘outlines
future direction for mineral extraction in New Zealand’ with a vision statement, goal,
guiding principles, three outcomes, and objectives under each outcome.'’® Ms Kissick
added that the Treaty is a guiding principle in the strategy, which ‘provides clear direction
on the need to achieve consistency with te Tiriti through the implementation of the

173 Document 182, pp 20-21
174 Transcript 4.1.10, p 73
175 Document 190, p 7

176 Document 190, p 7
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strategy’. She contrasted this with the draft geothermal strategy, suggesting that ‘this
same direction is absent from the draft Strategy and, in my view, leaves uncertainty
about whether and how the draft Strategy intends to be consistent with the principles of
te Tiriti’.1"’

109. The Treaty is reflected in the Minerals Strategy in the following ways:

o The Treaty is included in an objective under ‘Outcome 1: Productive — Sector
growth and innovation contributes to New Zealand’s prosperity’, which provides
for developing a ‘responsible regulatory framework that benefits New Zealand, its
communities, and honours Te Tiriti o Waitangi’.1"8

. The Treaty is one of the two guiding principles for the Minerals Strategy. Under
‘Guiding Principle 1: Te Tiriti o Waitangi, it states: ‘We are taking an active,
deliberate and coordinated approach for New Zealand’s mineral development that
honours Te Tiriti o Waitangi and upholds Treaty settlements and commitments.’*"®

. In a full page of commentary concerning Guiding Principle 1: Te Tiriti o Waitangi,
the Minerals Strategy acknowledges (among other factors) that iwi and hapa have
‘significant interests and rights in relation to the protection and management of
natural resources’, and ‘aspirations for greater participation in natural resource
management, given long-standing cultural, historical, spiritual, and traditional
association to minerals’. 18

110. In Ms Kissick’s view, the Mineral’s Strategy ‘provides clear direction on the need to
achieve consistency with te Tiriti throughout the implementation’ of the Minerals
Strategy.’®* However, she continued this ‘same direction is absent from the draft
[Geothermal] Strategy and in my view, leaves uncertainty about whether and how the
draft Strategy intends to be consistent with the principles of te Tiriti.’’¥2 Some parties
therefore sought, for example, the addition of a fourth strategic outcome to the strategy:
‘Embed te Tiriti o Waitangi principles in geothermal resource management to ensure
equitable participation, shared benefits, and enduring partnerships with tangata
whenua.'8

111. As the presiding officer observed at the hearing, both the draft geothermal strategy and
the Minerals Strategy were developed by the same Resource Markets team at MBIE
and the same Minister.'®* When asked about the inconsistency between the strategies,
Crown witness Katherine MacNeil, General Manager of the Resource Markets team at
MBIE, said ‘the Mineral Strategy includes the Crown Minerals Act 1991 and there are
clauses within that that are specific to both the Treaty, Treaty principles, and so it was
important that within the Mineral Strategy we reflected that.”*8> However, as noted by the
Tribunal at hearing, the RMA, which governs the control, management, and use of
geothermal resources, also contains a Treaty clause. Section 8 of the Act requires:
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179 New Zealand Government, ‘A Minerals Strategy for New Zealand to 2040, January 2025, p 5
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184 Transcript 4.1.10, p 74
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In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and protection
of natural and physical resources, shall take into account the principles of
the Treaty of Waitangi (Te Tiriti o Waitangi).

We therefore do not find Ms MacNeill's explanation for the inconsistency between the
strategies satisfactory. What the draft strategy does refer to is this Wai 2358 inquiry,
recording ‘[c]onsider and respond to the Waitangi Tribunal’s findings regarding Wai 2358
(when released)’ under ‘[e]nsuring regulatory and system settings are fit for purpose.’8®
Similar references to the Wai 2358 inquiry were made by public officials in their advice
to the Minister, as we noted above. While it is important this inquiry remain on the
Crown’s horizon, we agree with claimants and interested parties that the Crown cannot
wait for our report before considering the Treaty’s application in this context; the Treaty
is always speaking.’®” Moreover, we note the application of Treaty principles to
geothermal taonga has previously been considered by the Tribunal in a number of
reports.’® The Crown has the findings of the Central North Island Tribunal in particular
on which to rely.®°

The reference to the Wai 2358 inquiry in the draft geothermal strategy is also insufficient
for another reason — timing. Current timetabling for the Wai 2358 inquiry indicates Crown
evidence will not be heard until 2026,'° after the new planning and environment
legislation is introduced at the end of this year.?®* Presuming that the Crown keeps to its
current timetable, the Tribunal’s stage 3 report on geothermal resources will come after
the enactment of that legislation, and the report of necessity will need to consider what
amendments, if any, are required for the new legislation to be Treaty compliant in respect
of Maori rights and interests in geothermal resources.

Indeed, officials noted the risk that their strategy could be perceived as putting the cart
before the horse. In their advice to the Minister on 25 June 2025, under ‘[r]lisks and
mitigations’, MBIE officials advised the ‘Crown may be seen to be making decisions
regarding geothermal resource without a confirmed outcome from Wai 2358. It will be
important that our communications approach when the draft strategy is launched takes
this into consideration’.12

Another explanation for the absence of references to Treaty principles offered by Crown
counsel was that Maori had not raised the issue during consultation. In its submissions,
the Crown stated that Treaty principles ‘were not raised by anyone during engagement
and consultation with iwi, hapd, ahu whenua trusts and Maori-led geothermal
commercial entities on the draft strategy’.®® In addition, the Crown submitted that the
difference of approach with the Minerals Strategy was not raised by submitters in
consultation.’®* In our view, this is no answer to the question of why reference to the
Treaty and its principles was omitted from the draft geothermal strategy. The onus is not
on Maori to remind the Crown of its obligations under the Treaty.
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188 See, for example, Waitangi Tribunal, He Maunga Rongo: Report on the Central North Island.
189 See, for example, Waitangi Tribunal, He Maunga Rongo, vol 4, pp 1588-1593, 1631-1636.
190 Memorandum-directions, 2.6.138(a), pp [1] — [2]
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In any case, the MBIE summary of submissions notes that the ‘Treaty of Waitangi
partnership’ was raised by submitters as a key theme. The summary added:

At least 15 submitters from across categories emphasised the centrality of tino
rangatiratanga and the need for genuine partnership with Maori, including Maori
leadership and the integration of matauranga Méaori across all elements of geothermal
governance, planning, monitoring, and decision-making.1%

As noted by Ms MacNeill, this feedback is ‘informing the policy work which is currently
underway to provide advice to Ministers and support them to finalise the content of the
strategy.”*®® The Tribunal and the claimants are yet to see how feedback has been
incorporated. It is possible that the Crown in good faith may move to incorporate the
Treaty, partnership, and tino rangatiratanga in the strategy in response to the
consultation and the evidence and submissions at the discrete hearing, although the
Tribunal has not received confirmation that this will be the case. As Ms MacNeill
observed at hearing, ‘any good consultation process will result in change and
improvements to our final strategy.’*®” In submissions, the Crown also confirmed that
references to the Treaty were added into the Minerals Strategy following consultation
feedback and were not included in the draft minerals strategy.!%

In our view, the focus of the draft strategy on geothermal taonga aof enormous
significance to Maori, the exercise of tino rangatiratanga and kaitiakitanga in respect of
those taonga, and Crown—Maori ‘collaboration’ on a major platform of economic
development, all require inclusion of the Treaty and its principles in the draft strategy.
This strategy sets the vision, goals, strategic outcomes, and action plan for the
development of geothermal taonga for the next five years and beyond, and it is important
to ensure Treaty consistency from the beginning. We make specific findings about this
in the Treaty findings section below.

Moreover, we observe that the Minerals Strategy predates the draft geothermal strategy,
the final version of which was released seven months earlier in January 2025. Crown
officials from the Resource Markets team would therefore have been well aware that
inclusion of the Treaty as a guiding principle was necessary. As discussed above, no
logical explanation has been advanced as to why the same approach in principle was
not followed in the draft geothermal strategy.

Partnership

120.

121.

The Treaty partnership was a key concern raised by submitters in the consultation
process, as discussed above, and it was also a key concern for the parties in our discrete
hearing on the draft strategy.

The draft strategy refers variously to ‘work[ing]’, ‘collaborating’, ‘engaging’, and
‘partnering’ with Maori. Most of the examples refer to partnering between landowners
and commercial entities. ‘Partnering with tangata whenua’, the strategy says, ‘is an
increasingly integral component of geothermal development, bringing a rich blend of
economic insight, Maori development priorities and values to the forefront.” This
‘collaboration’, the strategy continues, ‘enables Maori, as kaitiaki, to actively shape the
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future and catalyse innovation across the industry’.1%® The draft strategy identifies this
form of partnership as crucial to both current and future Maori involvement in geothermal
development. Under ‘what’s holding us back’, it refers to the importance of ‘enabling
Maori participation’.?? As part of the strategy for increasing future development, one of
the very few specific actions in the plan which refers to Maori (as discussed above) is
the necessity to ‘work with ... iwi, hapd and Maori landowners to grow geothermal
opportunities in New Zealand,’ as part of establishing geothermal ‘clusters’.?:

122. There are few references to the relationship between the Crown and Maori as part of
this strategy for geothermal development. The most important is the third strategic
outcome, which is to ‘strengthen ... te Ohanga Maori by advancing geothermal
development in collaboration with tangata whenua’' as part of strengthening regional
economies, with the goal of doubling exports as well as doubling geothermal energy.2%2
The second reference is the only specific reference to a Crown—Maori partnership in the
strategy. This occurs in the action plan where, under ‘enabling place-based geothermal
clusters’, it included ‘identify[ing] geothermal tourism opportunities in Taupd and
Tarawera regions, in partnership with iwi to support Maori economic development’ as a
specific action.?’® The third reference is to the current Wai 2358 inquiry, where the
strategy states that officials have ‘engaged proactively with iwi and hapG’ in developing
the strategy, and ‘welcome further and ongoing engagement’, presumably as part of
considering the findings and recommendations arising from the Wai 2358 inquiry
although the statement could have a broader significance.?%*

123. These references are, to a certain extent, positive and reflect an understanding of the
importance of including Maori in geothermal development. The draft strategy, however,
provides limited detail on how partnership and tino rangatiratanga will be facilitated in
practice. Moreover, only the language of ‘collaboration’ with tangata whenua is reflected
in the third strategic outcome itself. Notably, the Treaty partnership was originally
proposed by officials for the wording of this strategic outcome in their advice to the
Minister. On 25 June 2025, their briefing proposed ‘strengthen[ing] regional economies
and te Ohanga Maori ... in partnership with iwi and hapQ’ as the strategic goal for the
Minister’s consideration.??® This wording was rejected and the draft strategy approved
by Cabinet for public consultation referred to ‘collaboration with tangata whenua’.2%

124. This amendment to omit ‘partnership’ is important, especially in light of the decision not
to include the Treaty as a guiding principle in the same way as only recently decided for
the Minerals Strategy. In our view, the Treaty partnership is the standard for the
relationship between the Crown and Maori. This has been an established feature of
Treaty jurisprudence and been accepted by the Crown for many years, and we agree
with the claimants that the Treaty partnership should be the foundation of how the Crown
and Maori work together in this important strategy to develop geothermal resources.
Further, relevantly to the strategy, the Crown should be working in partnership with Maori
to develop the new legislation, ensuring that the settings in the new regulatory regime
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126.

127.
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129.

reflect that partnership and the rights and interests of Maori in geothermal and other
resources.

In respect of the choice of ‘collaboration’, we note that article 19 of the United Nations
Declaration on Indigenous Rights (UNDRIP) provides that:

States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their
free, prior and informed consent before adopting and implementing legislative
or administrative measures that may affect them.

In the report Whaia te Mana Motuhake, the Tribunal considered the interplay between
the UNDRIP articles and Treaty principles. It found that article 19 informed the Treaty
principle of partnership and required the Crown to consult and cooperate on matters of
mutual concern.?%” If ‘collaboration’ with Maori is to be consistent with the Treaty, then it
is with this meaning of article 19 that we would expect ‘collaboration’ to shape the Maori-
Crown relationship regarding geothermal resources.

We acknowledge that the strategy is yet to be adopted. Ms MacNeill stressed many
times at the hearing that the content of the strategy could be changed in response to the
feedback received from Maori. We have already noted that the Crown’s summary of
public submissions identified the Treaty partnership as a ‘key theme’ in the feedback
received in the consultation on the draft strategy.?%® In our view, the Crown should accept
that the Treaty partnership is central to the success of the strategy, and that specific
actions should be included in the action plan to establish a partnership mechanism or
mechanisms for the Crown and Maori to work together on geothermal resource
management and development.

The action plan already contains an action to establish a ‘sector strategy implementation
group’ as part of Horizon 1 (2025-2026). Fifty percent Maori representation on this
already planned body is an action that could easily be added to the strategy.
Alternatively, some other partnership mechanism that would work alongside this group
to implement the strategy in a manner that is consistent with the principles of the Treaty.
Among other things, a partnership mechanism could play key roles in both the
anticipated clustering of Maori and commercial entities and in the workstream to make
the regulatory regime fit for purpose. At a higher level than implementation, some form
of partnership mechanism is essential for Maori and the Crown to work together in further
developing the geothermal strategy and resource management policy for geothermal
resources.

We note that claimants and interested parties made specific submissions regarding
partnership mechanisms, including those related to co-governance and monitoring. The
exact mechanisms that would work for the action plan would be a matter on which the
Crown and Maori ‘collaborate’ (to use the wording of the strategy) for establishment in
Horizon 1, which is when the already planned central implementation group will be
established. These will also be matters that we consider more generally in the wider Wai
2358 inquiry, but we consider that the action plan in the strategy provides a vehicle for
the Treaty partnership to be realised in this important programme to double geothermal
energy in the next 15 years.

207 Waitangi Tribunal, Whaia te Mana Motuhake — In Pursuit of Mana Motuhake: Report on the M4ori Community
Development Act Claim (Lower Hutt: Legislation Direct, 2015), pp 41, 42
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Kaitiakitanga
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134.

The third strategic outcome, as noted above, seeks to strengthen ‘te Ohanga Maori'.
This is an important and positive development for the Crown—Maori relationship, and we
note that the strategy was broadly supported by parties at the discrete hearing. For
example, witnesses for the NZMC stated: ‘If implemented correctly alongside Maori,
NZMC believes this could be a solid step forward for both the Geothermal sector and
Maori relations with the Crown.’2%

However, Ms Kissick in her evidence identified that the draft strategy’s focus on
economic development (doubling energy and exports) may be too narrow to capture the
kaitiaki role of Maori. In her view, ‘Maori economic development... is only one aspect of
geothermal development that is of importance to tangata whenua.’?%° In particular, she
said, ‘the focus on te Ohanga Maori may not specifically allow for the kaitiakitanga role
of tangata whenua to be fully exercised’.?!* The public submissions process also
identified an issue in respect of kaitiakitanga: ‘Submissions from 12 iwi, hapa, ahu
whenua trusts, and Maori organisations provided comprehensive and consistent
feedback emphasising the centrality of tino rangatiratanga, kaitiakitanga, and the
integration of matauranga Maori in the management of geothermal resources.’?*2

Te Urunga Aroha Evelyn Kereopa explained the importance of kaitiakitanga in respect
of geothermal taonga:

Where tikanga identifies wahi tapu, environmental degradation, or the need for rahui,
commercial use must cease. The role of our kaitiaki is to monitor and make sure
everything is happening as it should be. Tikanga and kaitiakitanga need to be the
foundation of Crown policies moving forward.213

In their shared evidence, Te Urunga Aroha Evelyn Kereopa, Anthony Whareraupo Olsen,
lan John Mitchell, Merle Maata Ormsby, Daniel Whetu Ormsby and Bryce Peda Aldridge
said:

We consider that it is essential for the Goals to be implemented through a Maori lens
that recognises and provides for tikanga and matauranga Maori, the ability for Maori to
exercise kaitiakitanga and tino rangatiratanga over our geothermal taonga and
opportunities for Maori to work alongside the Crown in the use and development of our
geothermal taonga.?4

The strategy does acknowledge geothermal features as a taonga for Maori, and it refers
expressly to the kaitiaki role of tangata whenua. As we observed above, the strategy
refers to partnering between commercial entities and Maori, stating that this
‘collaboration’ brings Maori values to the forefront of development and ‘enables Maori,
as kaitiaki, to actively shape the future and catalyse innovation across the industry’.?'®
The strategy also states that further ‘protecting, retaining and growing tourism, wellness
and biodiversity initiatives centred on geothermal taonga can further enrich local

299 Document 187, p 2
210 Document 190, p 6
211 Document 190, p 6
212 summary of submissions, p [7]
213 Document 188, p11
214 Document 188, p 7
215 Document 182, p 6

31



economies’.?!® In other words, the position advanced in the strategy is that development
of geothermal resources will be good for the environment, and the 2040 energy goal
‘reflects our commitment to a low-emissions future, energy security, and economic
development — while upholding the principles of kaitiakitanga and ensuring benefits are
shared across generations’.?’

135. Despite these positive references to the principles of kaitiakitanga and the significance
of the role of Maori as kaitiaki, these acknowledgements are not carried through to the
strategic outcomes. Moreover, the action plan goals, and the action plan itself, do not
include detail of how Maori will be supported under the strategy to exercise tino
rangatiratanga, including kaitiakitanga, over their geothermal taonga. We agree with the
claimants that this is an omission, and not one remedied by the broader references to
sustainability in the strategy.

136. Those references include ‘sustainable geothermal development’ in the vision statement.
Also, in the section ‘How we’ll get there’, the draft strategy records the ‘opportunity to
‘recalibrate resource management and planning systems’ to ensure they are
‘sustainable, while supporting innovation and long-term environmental stewardship.’
These statements are made about the strategy’s plan to ensure regulatory frameworks
are fit for purpose, and a statement is also made in that respect that it is ‘prudent to
ensure that geothermal fields and our globally significant surface features remain
protected and a taonga to the nation’. Recognising ‘their unique value, and their
contribution to wellbeing, tourism and regional economies’ is said to be ‘central to our
strategy.’?!®

137. While these statements are made in respect of regulatory reform (a reference to the
upcoming replacement of the RMA), Ms Kissick said that she could not see a focus on
protecting the taonga clearly reflected in the strategic outcomes or the draft action
plan.2t®

138. The action plan contains the ‘practical levers through which progress will be driven —
ensuring the right foundations, capabilities, and collaborations are in place’.??° We have
already pointed to the need to add specific actions to this plan in previous sections,
including in relation to a partnership mechanism. It is clear from our hearings to date
that monitoring, especially monitoring wells, is the crucial mechanism through which
Maori and other geothermal commercial enterprises measure the sustainability of their
use of the geothermal resource. Officials and submitters both drew attention to the need
to avoid another environmental disaster like the one that accompanied the Crown’s early
drilling at Wairakei.??* In our view, given the vision of the strategy and the purpose of the
action plan, it would be prudent to add a specific action or actions to the plan in terms of
kaitiaki monitoring of all planned geothermal developments and the integration of
matauranga Maori into all monitoring. This is especially the case with the planned
supercritical development, the sustainability and environmental impacts of which are at
present unknown.
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139. Also, in the regulatory improvements part of the action plan, the Crown should include
an action to develop National Environmental Standards (or the equivalent in the new
legislation) in partnership with Maori. The National Environmental standards should
reflect the tino rangatiratanga of kaitiaki in their setting and protect geothermal taonga
as necessary. As noted above, some parties in this inquiry called for National
Environmental Standards for geothermal resources as soon as possible, and we agree
that this should form an action under the regulatory heading for Horizon 1 (2025-2026).

140. Finally, the Crown intends to examine the appropriateness of field classifications in
Horizon 3 (2029 and beyond) following the data collation in Horizons 1-2. It would be
absolutely essential to add a decision-making role for kaitiaki to this action in the action
plan. Ms Kissick rightly stated:

The draft Strategy also needs to recognise that some geothermal resources require
protection from development in order to recognise the significance of their values and
their sensitivity to extractive uses. This recognition is also necessary to enable tangata
whenua to protect geothermal taonga as is appropriate to exercise their kaitiakitanga.222

141. We agree, and the omission of a decision-making role for kaitiaki in this specific action
or the strategy more generally is a significant flaw that must be remedied before the
strategy is finalised.

4. The unresolved question of Maori rights and interests in geothermal resources

142. The strategy includes the Crown’s intention to ‘consider and respond to the Waitangi
Tribunal’s findings regarding Wai 2358 (when released)’. This has been included in the
regulatory part of the action plan under Horizon 1 (2025-2026).22*> The strategy also
contains the following statement about our inquiry:

We acknowledge that the National Freshwater and Geothermal Resources kaupapa
inquiry is currently under way in the Waitangi Tribunal (Wai 2358). In the development
of the draft geothermal strategy, officials have been cognisant of this ongoing inquiry,
have proactively engaged with iwi and hapd in its development, and welcome further
and ongoing engagement. This draft strategy includes an action to consider the
Waitangi Tribunal’s findings and recommendations when they are released.??*

143. The Wai 2358 inquiry has been in progress since 2012, and we have already released
three reports. As noted above, our stage 2 report has important findings and
recommendations in respect of the RMA which apply equally to Maori and the
management of geothermal resources. We urge the Crown to include consideration of
and action on those findings and recommendations in the upcoming resource legislation.
Under the action in the draft strategy’s action plan, the Crown should already be
‘proactively engag[ing] with iwi and hapi in respect of those findings and
recommendadions. In our view, the specific action in the plan needs to be amended to
include that the consideration of findings will be carried out in partnership with iwi and
hapa.

144, We have already noted official advice to the Minister that there was a risk in proceeding
with the strategy prior to the Tribunal’s findings in respect of Maori rights and interests
in geothermal resources: ‘The Crown may be seen to be making decisions regarding
geothermal resource without a confirmed outcome from Wai 2358. It will be important
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that our communications approach when the draft strategy is launched takes this into
consideration’.?%®

145. Some parties in the discrete hearing were concerned that there was ‘no recognition of
customary rights and interests nor explanation as to how those rights and interests will
be protected under the Geothermal Strategy’.??® The summary of public submissions
also noted that ‘Maori rights and interests’ were a central theme in the feedback to the
Crown, and that some submitters called for the ‘recognition of customary rights’ in the
strategy.??’” The submission from Ngati Tawharetoa in the consultation process stated
that ‘customary title rights held according to tikanga Maori are property rights and further
are guaranteed by Article] 2 of te Tiriti o Waitangi unless and until they are lawfully
extinguished’. They submitted that the strategy ‘proposes sweeping changes — including
regulatory reform, supercritical geothermal development, and the centralisation and
innovation of data systems — without first recognising (or at least engaging with a view
to recognising) customary title rights’.2®

146. We acknowledge the concern that the Crown has focused mostly on landowners of
whenua Maori in the strategy, except where it relates to tourism or clustering, and we
accept that this focus may be necessary for the strategy to succeed in its goal of doubling
geothermal energy. But Maori customary rights, which include the rights of iwi and hapa
independently of surviving Maori landownership, will ultimately need to be articulated
and provided for in the strategy to the extent necessary to meet its strategic outcomes,
especially the outcome of strengthening the Maori and regional economies.

147. During the progress of the Wai 2358 inquiry, the Deputy Prime Minister at that time, the
Hon Bill English, gave important and solemn undertakings in the Supreme Court. The
court stated:

Mr English summarised the Crown position as being that it acknowledges that Maori
have ‘rights and interests in water and geothermal resources’. Identifying those
interests is being addressed through the ‘ongoing Waitangi Tribunal Inquiry’ and a
number of ‘parallel mechanisms’. The Crown position is that any recognition must
‘involve mechanisms that relate to the on-going use of those resources, and may
include decision-making roles in relation to care, protection, use, access and allocation,
and/or charges or rentals for use. Currently the Ministry for the Environment has
responsibility for progressing policy development around these issues.” The Court
should accept that it is not an empty exercise.??°

148. These solemn assurances were noted in the stage 2 report,?*° and the geothermal draft
strategy is the Crown’s first significant geothermal policy since those assurances were
given. The draft strategy is thus the first opportunity to measure the fulfiiment of the
Crown’s commitment in respect of geothermal resources. We are looking in the strategy,
therefore, for the Crown'’s recognition of Maori rights and interests through mechanisms
that ‘relate to the on-going use’ of geothermal resources, and that include ‘decision-
making roles in relation to care, protection, use, access and allocation, and/or charges
or rentals for use’.
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149. In terms of the development planned for in the strategy, decision-making roles for Maori
in partnership with the Crown and in the exercise of tino rangatiratanga do need to be
further articulated in the action plan, as we have already suggested. Additional specific
actions for protection of the taonga and exercise of kaitiakitanga also need to be
included. We accept, however, that Treaty obligations do not require the Crown to wait
for the main findings and recommendations of our stage 3 report before promulgating
the strategy, and we acknowledge that changes can be made to the strategy — and to
policy and legislation more generally — after the receipt of the present report and our
future report. The action in the plan to consider the findings and recommendations does
need to be amended so that this is done in partnership with Maori. The Crown needs to
take care, however, that it does not foreclose on options for the future recognition of
Maori rights and interests, for example by ruling out royalties (we consider royalties
further below) in the new legislation.

150. In addition, the Crown needs to specify an action in the plan to recognise and uphold
Maori customary rights / title in geothermal resources (and Maori rights and interests
more broadly) in response to our findings but also through direct engagement with the
groups who hold those rights. The exact form of the actions to be specified in the plan
will need to be developed through the proactive and ongoing engagement that the
Crown has already undertaken to carry out on the strategy. The Tribunal may make
specific recommendations on this matter once our inquiry is completed.

151. Before we move on to discuss the subject of royalties, we do note that Maori customary
rights are not limited to surface features such as geysers or mud pools, and the
geothermal taonga consists of the whole resource (under the land as well as above the
land),?! not just the surface features recognised at present as taonga in the draft
strategy.?*? The strategy should be amended to reflect that point.

152. On the issue of royalties, we note the former Deputy Prime Minister’s assurance to the
Supreme Court that Maori rights and interests in geothermal resources could be given
recognition through charges or resource rentals. At present, the RMA already provides
for royalties in respect of geothermal as a payment liability as a condition of a resource
consent or of a permitted activity provision of a regional plan.*® Royalties at law are
generally only payable to the property holder or the owner of the resource. We received
various submissions about royalties from the parties, including whether the charging of
royalties means that the Crown is claiming ownership of the resource, but that issue is
not the relevant aspect of royalties for this discrete report. Full consideration of
geothermal royalties will be considered in the wider report.

153. Of particular relevance to the strategy, we note the claimants’ submission that ‘royalties
for the commercial use of ngawha should be collected by the Crown and distributed for
use by those with customary rights and te Tiriti-based rights therein’.2** Counsel for Ngati
Tahu-Ngati Whaoa, however, opposed the payment of royalties to the Crown but did not
express a view as to whether royalties should be paid to Maori.>*® In our view, the
possibility of paying royalties to Maori is a consideration now because there is currently
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provision for royalties to be paid to the Crown in the legislation, although the provision
is effectively non-operative because the Crown is not collecting royalties.?®

154. As noted, we will consider royalties more fully in the wider report but we note the
potential of geothermal royalties as a form of rights recognition for Maori, accepting that
there would be no logical reason to charge royalties where Maori landowners are the
developers. On the other hand, the charging of royalties could disincentivise some
investment in development. We cannot take the issue further at this point but commend
it to the Crown and Maori for their ongoing engagement over the strategy.

F. Findings and recommendations

155. Our findings and recommendations follow from the analysis section above and should
be read in conjunction with that section.

156. We find that the draft geothermal strategy is a very promising initiative in terms of Maori
economic development and the Treaty right of development, and that — if successful — it
will make a significant contribution to developing the Maori economy as proposed. We
discuss economic development issues primarily in paragraphs 96-105. Due to the
survival of some Maori land in the central North Island, Maori land is as vital for the
strategy’s success as the promised economic development is to Maori, and the
opportunity of both Treaty partners to benefit from development is in keeping with the
principle of mutual benefit.

157. The Crown and the Tribunal saw at the September 2025 hearing site visits how benefits
flow from a landowning trust such as Tauhara North no 2 to the iwi and hapd, in that
case Ngati Tahu-Ngati Whaoa. Once the Crown and Maori have the benefit of our stage
3 report, or sooner through pro-active collaboration, the Treaty partners will have to
address how Maori customary rights in geothermal taonga should be provided for in the
strategy. Those rights are wider than ownership of whenua Maori, but we also found that
allocation issues — which may hold an answer — are outside the ambit of the present
discrete report. For iwi and hapd, as distinct from Maori landowners, the main emphasis
in the strategy at present seems to be on tourism and the specific opportunities for them
— other than wells on Maori land — are not fully articulated.

158. We find that the specific actions for Maori economic development in the action plan —
the practical mechanisms for carrying out the strategy — are currently underdone to a
significant extent. As a result, the strategy is not fully compliant with the Treaty right of
development or the principle of mutual benefit. There is a need for further Maori-specific
actions to be added to the plan so as to ensure that the strategic outcome of Maori
economic development will be met. This will in turn increase regional development and
geothermal energy production, both of which are important outcomes in this strategy.
These specific actions will need to be developed by the Crown and Maori in partnership
as part of the planned ongoing engagement on the strategy. We find that Maori generally
and iwi and hapi in particular, will be prejudiced if the settings and practical actions in
the strategy are not strengthened accordingly.

159. We do not wish to prescribe the outcomes of that collaboration but we note that system-
wide funding mechanisms are needed in Horizon 1, and we commend the proposal of
an insurance scheme or some other such scheme to the attention of the parties.

236 Submission 3.3.129, p 12
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On the absence of the Treaty and its principles from the strategy, we discussed the
absence of the Treaty as a guiding principle (paragraphs 106-118), partnership and tino
rangatiratanga (paragraphs 119-128), and kaitiakitanga (paragraphs 129-140).

On the first point, the absence of any reference at all to the Treaty in the strategy, we
note that the strategy deals with geothermal taonga (as the strategy explicitly states).
The focus of the draft strategy on these taonga, which are of enormous significance to
Maori; the exercise of tino rangatiratanga and kaitiakitanga in respect of those taonga;
and Crown—Maori ‘collaboration’ on a major platform of economic development; all
require inclusion of the Treaty and its principles in the draft strategy. This strategy sets
the vision, goals, strategic outcomes, and action plan for the development of geothermal
taonga for the next 15 years and beyond, and it is important to ensure Treaty consistency
from the beginning. Moreover, the Crown did include the Treaty as a guiding principle in
the Minerals Strategy, released just seven months prior to the draft geothermal strategy,
even though the same MBIE team and Minister were responsible for both.

We therefore find that the Crown will breach the principles of the Treaty if it fails to include
the Treaty meaningfully as a guiding principle, including a specific Treaty strategic
outcome, in the final version of the strategy. We have not proposed specific wording for
this, leaving it to the planned ongoing engagement over the strategy, as above.

On the issue of partnership and tino rangatiratanga more particularly, we find that the
strategy does not at present provide for Crown—Maori partnership except for a specific
action in the action plan regarding tourism. In respect of the third strategic outcome, the
Crown decided not to include the Treaty partnership but rather the language of
‘collaboration’, which could imply a similar relationship to the Treaty partnership but
reflects the fact that the Treaty has been deliberately left out of the strategy. This
amendment to omit ‘partnership’ is important, especially in light of the decision not to
include the Treaty as a guiding principle in the same way as only recently decided for
the Minerals Strategy.

As discussed above, the Treaty partnership was identified as a key theme in the public
submissions on the strategy, and we find that partnership is the Treaty standard for the
Maori—Crown relationship. The kawanatanga of the Crown and the tino rangatiratanga
of Maori each operate in their sphere, and where the two spheres overlap — as they do
in the management and development of geothermal resources — any disagreements
must be resolved and a common approach developed in partnership. Partnership has
been an established feature of Treaty jurisprudence and been accepted by the Crown
for many years, and we agree with the claimants that the Treaty partnership should be
the foundation of how the Crown and Maori work together in this important strategy to
develop geothermal resources. Further, relevantly to the strategy, the Crown should be
working in partnership with Maori to develop the new resource management legislation,
ensuring that the settings in the new regulatory regime reflect that partnership and the
rights and interests of Maori in geothermal and other resources.

We find that the article 2 guarantee of tino rangatiratanga and the principle of partnership
will be breached if the Crown does not provide — and provide effectively — for the Treaty
partnership in the strategy and in the ongoing engagement that is planned to further
develop the strategy. There is still time for this omission to be remedied before the Crown
finalises the strategy. We note that the success of the strategy depends on partnerships
or collaborations of all kinds, between commercial entities and Maori as one example,
and geothermal clustering is another. But partnership under the Treaty requires the
Crown and Maori to act with the utmost good faith and to respect one another’s authority
in their respective spheres. If the Crown does not provide effectively for the Treaty
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partnership in the strategy, including tino rangatiratanga over geothermal taonga, then
Maori will be prejudiced, the relationship may falter, and the strategy may also falter in
some key respects.

A Treaty partnership mechanism or mechanisms will need to be added to the action plan
— we do not intend to make specific recommendations, leaving the exact nature and
wording to be developed in partnership between the Crown and Maori as part of the
planned ongoing engagement on the strategy. We noted the present action in the plan
to establish a sector strategy implementation group, and we have suggested above that
the composition of this group could include 50 percent Maori representation, and that
other partnership mechanisms could be added to the action plan for guiding the
development of the strategy as well as its implementation. We commend those matters
to the consideration of the Treaty partners. We do, however, make a specific
recommendation that the word ‘collaboration’ be replaced with ‘partnership’ in the third
strategic outcome so as to avoid breaching the principle of partnership. This is not mere
semantics but goes to the heart of the Maori—Crown relationship, which must succeed if
the strategy is to succeed.

On the issue of kaitiakitanga, we welcome the references to kaitiakitanga in the strategy
but have ascertained that kaitiakitanga (and sustainability) is not integrated into the
strategic outcomes or the action plan. The principle of active protection requires the
Crown to actively protect taonga — in this case geothermal taonga — and this is
particularly relevant in a strategy intended to double geothermal energy in 15 years. As
we discussed above, the regulatory scheme in which the strategy will operate is
presently unknown, but we expect that kaitiakitanga will remain highly significant to
decision-makers in any new legislation. In respect of the strategy, we find that the Crown
will breach the principles of partnership and active protection if it does not ensure that
specific actions are included to articulate the detail of how Maori will be supported under
the strategy to exercise tino rangatiratanga, including Kkaitiakitanga, over their
geothermal taonga.

We have suggested that this should include specific actions such as the development of
National Environmental Standards in partnership with Maori, kaitiaki monitoring,
integration of matauranga Maori into monitoring, and inclusion of kaitiaki as decision
makers when the Crown evaluates field classifications (currently scheduled for Horizon
3). Further specific actions for the action plan may be developed by the Crown and Maori
in partnership during their engagement over the continuing development of the strategy.
Again, we do not wish to pre-empt those discussions by making specific
recommendations here.

We do find that, unless the Crown takes some such actions, Maori as kaitiaki, and the
geothermal taonga for which they as kaitiaki are responsible, will be prejudiced.

On the unresolved question of Maori rights and interests in geothermal resources, we
welcome the specific action plan to consider the findings and recommendations of this
Tribunal in our stage 3 report, although we noted above that this specific action should
include the consideration of, and decision-making about, those recommendations in
partnership with Maori.

Honouring the Treaty means recognising and providing for Maori rights and interests in
partnership with Maori. But those rights and interests have not yet been fully articulated,
at least not in a form accepted by the Crown, whose position in this stage of the inquiry
is that ‘title and ownership’ is not the ‘best’ way of expressing those rights and
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interests’.?®” The failure to resolve the issue of Maori customary rights or title to the
geothermal taonga could have serious implications for the strategy and its success. This
should be of great concern to the Crown as well as Maori.

In our view, the Crown should take care not to foreclose in the strategy on options for
the future recognition of Maori rights and interests (such as royalties), and the Crown
needs to specify an action in the plan to recognise and uphold Maori customary rights /
title in geothermal resources (and Maori rights and interests more broadly) if we make
those findings in the stage 3 report but also through direct engagement with the groups
who hold those rights in the meantime.

We are not, however, in a position to make a finding of Treaty breach on this disputed
question of Maori rights and interests. To some extent, those rights and interests have
already been addressed in our previous findings. We are thinking here, therefore, more
particularly of the issue of Maori customary rights and customary title to geothermal
taonga which has been raised in our discrete hearing and in the consultation process.
We are not yet in a position to make findings which are more properly the subject of the
wider stage 3 report.

There is one exception: we find that if the Crown does not amend the current limited
description of geothermal taonga as ‘surface features’, the Crown will breach the article
2 rights of Maori and the principle of active protection of taonga. Maori would be
significantly prejudiced by this breach as it is an inaccuracy recorded in an official
document and informs the basis of the Crown’s strategy, and it could foreclose on
redress to recognise their customary rights through the strategy in the future.

We recommend that the Crown amend the description of geothermal taonga in the final
version of the strategy to avoid this breach.

It will be evident that we have made only two specific recommendations so far in this
interim report, although leave is reserved for the parties to seek more specific
recommendations in the wider stage 3 report. Due to the proposed timing of the Crown’s
finalisation of the strategy, it would not be possible to hold any further hearings on it
during that time frame.

We do make one further general finding and recommendation. Although we did not
address issues about consultation, we note that there was both support for the strategy
at the discrete hearing and disagreement about some very crucial parts of its content.
Given the great importance of the geothermal taonga and of Maori economic
development for both Maori and the future of this nation, we find that the Crown would
breach the principles of partnership and active protection if it does not take the time to
work properly in partnership with Maori on the finalisation of the strategy. We hope that
our analysis and findings above will assist the parties in their discussions, and we
recommend that the Crown take the time necessary to ensure that the promised ongoing
engagement is fair and appropriate in Treaty terms.

The Crown has advanced no particular reason for why the strategy must be completed
before the end of this year in either its evidence or submissions. Given the potential
breaches, the imminent introduction of new legislation to replace the RMA, and the
related work plan on regulatory reform in the strategy itself, we consider that the strategy

237 Submission 3.3.104, pp 21-22
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would benefit from taking that extra time to ensure it is properly calibrated and Treaty
consistent.
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Dated at Wellington this 28th day of November 2025
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Judge Wilson Isaac, presiding officer
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