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MAY IT PLEASE THE TRIBUNAL 
 

The Claimants 
1. As Jane Hotere, Rosaria Hotere, and Rev Miriama Solomon have chosen 

alternate counsel, Counsel chooses to refile amended accordingly. 

2. This amended Statement of Claim is filed by, Rihari Dargaville, Marama 

Stead, and Joseph Kingi ("the claimants"). 

3. This Amended Statement of Claim  is filed on behalf of the following claims: 
 

a) Wai 1941 Joseph Kingi and Marama Stead relating to Wahine.; and 

b) Wai 2179  Rihari Dargaville wahine claim in Whangaroa and migrating 
communities 

 
JURISDICTION 
4. The claimants are Māori for the purposes of s 6(1) of Treaty of Waitangi Act 

1975.1 

 
5. The claimants claim that they have been, continue to be and are likely to 

be, prejudicially affected by Crown actions in breach of Te Tiriti/the Treaty. 

 
6. The core of this claim is that the Crown has breached principles of Te 

Tiriti/the Treaty by failing to actively protect the taonga and other interests 

of the claimants. 

 
7. The claimants are suffering significant, irreversible and ongoing prejudice as 

a result of the effect of the Crown's acts and omissions, and as 

particularised in this Statement of Claim. 

 
8. The Crown has failed to demonstrate a commitment to provide adequate 

and appropriate social and housing resources and support to urban and 

rural Māori that ensure urban and rural Māori have access to adequate, 

appropriate and affordable housing in breach of its duties under Te Tiriti 

and its principles. 

 
 

 

1 Treaty of Waitangi Act 1975, s 6(1). 
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9. The Crown has failed to provide the claimants, as a Māori housing and 

service provider, with adequate resources and support that accounts for 

and appropriately reflects the current housing issues and crisis facing 

Māori. 

 
TE TIRITI O WAITANGI AND ITS PRINCIPLES 

 
10. The Crown had and continues to have duties to recognise and actively 

protect Māori rights and interests under Te Tiriti and its principles. 

 
11. The principles are informed by the words of Te Tiriti o Waitangi and 

inferred from Te Tiriti o Waitangi in its entirety. 

 
12. Without limiting Te Tiriti, the claimants assert that the following are 

principles of Te Tiriti, each of which they say is relevant to the present claim. 

 
Active Protection 
13. The Crown owes a duty of active protection to Māori under Te Tiriti o 

Waitangi. This is a duty the duty to protect Māori rights and interests 

arising from the plain meaning of Te Tiriti, including the principles of 

partnership and reciprocity.2 

 
Te Tino Rangatiratanga 

 
14. The overarching principle of the Treaty acknowledges and protects Māori 

tino rangatiratanga and is a well-established principle in Treaty 

jurisprudence. Inherent in Māori autonomy is their own customary law and 

institutions, and the right to determine their own decision-makers and land 

entitlements.4 

 
 
 
 
 

2 Waitangi Tribunal, Te Tau Ihu o te Waka a Maui (Wai 785, 2008) at 4. 
3 I. H. Kawharu, “Treaty of Waitangi - Kawharu Translation” (2011) Waitangi Tribunal – Te 

Rōpū Whakamana i te Tiriti o Waitangi. Retrieved from: 
http://www.waitangitribunal.govt.nz/treaty/kawharutranslation.asp%3E. 

4 Waitangi Tribunal, Te Tau Ihu o te Waka a Maui (Wai 785, 2008) at 4. 

http://www.waitangitribunal.govt.nz/treaty/kawharutranslation.asp%3E
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15. This necessarily qualifies or limits the Crown’s authority to govern5 and 

obliges the Crown not only to recognise Māori interests specified in the 

Treaty but to actively protect them.6 

16. This was of fundamental importance to Māori, for they would not have 

entered into the Treaty if their tino rangatiratanga was not guaranteed:7 

 
The principle that the cession by Māori of sovereignty to the 
Crown was in exchange for the protection by the Crown of Māori 
rangatiratanga is fundamental to the compact or accord 
embodied in the Treaty and is of paramount importance. 

 
17. The principle that the Crown should actively protect te tino rangatiratanga 

is paramount to the claimants. This protection is not merely a simple 

acknowledgement of tribal autonomy and self-management, it also 

includes a requirement that the Crown actively protect and support the 

claimants in the exercise of their rangatiratanga, including their resources. 

 
Consultation 

 
18. A partnership between the Crown and Māori rests on the premise that 

each partner will act reasonably and in the utmost good faith towards each 

other.8 The Crown must deal honestly and openly with Māori.9 The duty to 

consult Māori includes obtaining the full, free and informed consent of the 

correct right holders in any land transaction.10 

Equity 
19. The duty to act fairly to both settlers and Māori. The interests of settlers 

cannot be prioritised to the disadvantage of Māori.11 This extends to the 

duty to undertake active measures to restore the balance where Māori 

have been disadvantaged.12 

 
5 Waitangi Tribunal, Te Whanganui a Tara Me Ona Takiwa: Report on the Wellington District 

(Wai 145, 2003) at 74. 
6 Waitangi Tribunal, Report of the Waitangi Tribunal on the Manukau Claim (Wai 8, 1985) at 69. 
7 Waitangi Tribunal, Turangi Township Report (Wai 84, 1995) at 284. 
8 New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 663-664. 
9 Waitangi Tribunal, Whanganui Whenua (Wai 903, 2015) at 1459. 
10 Waitangi Tribunal, Te Tau Ihu o te Waka a Maui (Wai 785, 2008) at 3. 
11 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2008) at 61-4. 
12 Waitangi Tribunal, Te Tau Ihu o te Waka a Maui (Wai 785, 2008) at 5. 
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20. The Napier Hospital and Health Services Tribunal stated that consistent 

with the tenor of the Treaty text as a whole are the principle of equity, or 

the requirement to address disparities, and the principle of options, which 

‘assures Māori of the right to choose their social and cultural path’.13 

21. The Offender Assessment Policies Tribunal noted that “there is a 

substantial degree of common ground between the Treaty principle of 

equity and the New Zealand law’s protection of human rights.” 

22. The right to housing is recognized in a number of international human 

rights instruments. Article 25 of the Universal Declaration of Human 

Rights recognises the right to housing as part of the right to an adequate 

standard of living.[1] It states that:  

Everyone has the right to a standard of living adequate for the health and 

well-being of himself and of his family, including food, clothing, housing and 

medical care and necessary social services, and the right to security in the 

event of unemployment, sickness, disability, widowhood, old age or other lack 

of livelihood in circumstances beyond his control. 

 

23. Article 11(1) of the International Covenant on Economic, Social and 

Cultural Rights (ICESCR) also guarantees the right to housing as part of 

the right to an adequate standard of living.  

24. In international human rights law the right to housing is regarded as a 

freestanding right. This was clarified in the 1991 General Comment no 4 on 

Adequate Housing by the UN Committee on Economic, Social and Cultural 

Rights The general comment provides an authoritative interpretation of 

the right to housing in legal terms under international law.  

25. The Crown is therefore under a duty to take protective action to address 

group disparity where Māori in general have significantly poorer levels of 

housing as per the Human Rights Declaration and the International 

Covenant on Economic, Social and Cultural Rights (ICESCR). 

 
 

https://en.wikipedia.org/wiki/International_human_rights_instruments
https://en.wikipedia.org/wiki/International_human_rights_instruments
https://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights
https://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights
https://en.wikipedia.org/wiki/Right_to_an_adequate_standard_of_living
https://en.wikipedia.org/wiki/Right_to_an_adequate_standard_of_living
https://en.wikipedia.org/wiki/Right_to_housing#cite_note-Edgar2002-1
https://en.wikipedia.org/wiki/International_Covenant_on_Economic,_Social_and_Cultural_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Economic,_Social_and_Cultural_Rights
https://en.wikipedia.org/wiki/Right_to_an_adequate_standard_of_living
https://en.wikipedia.org/wiki/International_human_rights_law
https://en.wikipedia.org/wiki/UN_Committee_on_Economic,_Social_and_Cultural_Rights
https://en.wikipedia.org/wiki/UN_Committee_on_Economic,_Social_and_Cultural_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Economic,_Social_and_Cultural_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Economic,_Social_and_Cultural_Rights
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Redress 
26. Where the Crown has acted in breach of the principles of Te Tiriti, and Māori 

have suffered prejudice as a result, the Crown has a duty to restore the 

honour and integrity of the Crown and the mana and status of Māori.21 

The Claim 
27. The core of this claim is that the Crown has breached principles of Te 

Tiriti/the Treaty by failing to actively protect the taonga and other interests 

of the claimants. 

 
28. In developing policy and implementing legislative framework to give effect 

to housing reforms, the Crown has: 

 
a) Failed to demonstrate a commitment to provide adequate and 

appropriate finance and support for urban and rural Māori;  

b) Failed to ensure that urban and rural Māori were not excessively 

regulated and charged fees and other costs making low cost housing 

unaffordable; 

c) Failed to ensure that urban and rural Māori have access to adequate, 

social and community housing properties and initiatives; 

d) Failed to ensure that urban Māori have access to adequate, housing 

of any type meaning people are living on the streets, couches, 

garages, motels and other inadequate substitutes; 

 
e) Failed to ensure that urban Māori have access to adequate, 

appropriate and affordable housing; 

 
f) Failed to provide adequate support and resources for social housing 

providers that reflect the housing issues facing Māori; 

 
g) Failed to ensure social housing providers are able to meet the 

housing needs of the community they serve; 
19 Waitangi Tribunal, Te Tau Ihu o te Waka a Maui (Wai 785, 2008) at 4; Waitangi Tribunal, 

Report on the Muriwhenua Fishing Claim (Wai 22, 1988) at 195. 
20 Waitangi Tribunal, Report on the Muriwhenua Fishing Claim (Wai 22, 1988) at 195. 
21 Waitangi Tribunal, Report on the Crown’s Foreshore and Seabed Policy (Wai 1071, 2004) at 134. 
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h) Failed to stem racism and structural discrimination in the provision of 

housing services to Maori. 

 
29. Māori is disproportionately vulnerable in housing outcomes following 

economic downturns. Crown reforms have not improved access to but has 

limited Māori housing services, and access to capital. 

CAUSE OF ACTION: FAILURE TO ENSURE ADEQUATE HOUSING IS AVAILABLE 
 

Allegations 

 
30. In breach of the principles of Te Tiriti o Waitangi the Crown has failed to 

remedy the lack of adequate housing through the implementation of 

policies, practices and legislation. 

 
31. In breach of the principles of Te Tiriti o Waitangi the Crown has failed to 

support the claimants’ efforts to remedy the lack of adequate housing. 

32. In breach of the principles of Te Tiriti o Waitangi the Crown has failed to 

support the claimants’ whose whanau are homeless or in inadequate or 

overcrowded housing including motels, and continuing to deliver a lack of 

adequate housing. 

 
33. In breach of the principles of Te Tiriti o Waitangi the Crown has failed to 

build or supply additional housing and social housing to meet the 

increasing demands for housing. 

 
34. In breach of the principles of Te Tiriti o Waitangi the Crown has enacted 

legislation that enables local government planning rules to drive up 

housing prices through construction costs , regulation and charges. 

 
35. In breach of the principles of Te Tiriti o Waitangi the Crown has enacted 

legislation that is discriminatory of social housing providers. 

 
Particulars 

 
 

Local Government Costs 
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36. The process of construction or subdivision of a house involves numerous 

charges that discriminate against low cost housing these include: 

a) Building permits 

b) Resource consents 

c) A Development Contribution is a levy on new developments. The 

Local Government Act 2002  

d) Water harvesting and storm water requirements 

e) Fire certificates and standards of fire walls 

f) Electrical certificates 

g) Drainage certificates 

h) Geological reports 

i) Accoustic reports 

j) Title issuance 

k) Surveys 

l) Electrical connection charges  

m) Water connection charges 

n) Gas connection charges 

 
CAUSE OF ACTION: FAILURE TO REMEDY CRITICAL HOUSING NEEDS 

 
Allegations 

 
37. In breach of the principles of Te Tiriti o Waitangi the Crown has failed to 

sufficiently or productively address the critical areas of housing need in the 

Te Taitokerau and Tamaki. 

 
Particulars 
 
38. These critical areas of housing failure include: 

a) Housing for youth as many were living in unsafe, overcrowded 

and/or abusive situations; 

 
b) Housing for Kaumatua who were experiencing similar situations to 
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the youth with the added complications of declining health and 

accessibility to quality housing with wrap around services; 

 
c) Battered women and their children are without alternate housing to coexisting 

with their abuser; and 
 

d) Those experiencing mental unwellness. 
 
CAUSE OF ACTION:: MIGRATION POLICY HAS EXACERBATED THE HOUSING CRISIS AND THE CROWN 
HAS FAILED TO ADDRESS THE ISSUE 

1. In the absence of inward migration our population would be in modest 

decline, and consequently there would be no housing issue.  For the past 

decade at least there has been 60-120,000 new migrants per annum.  Our 

migration policies obliged high capital which inevitable resorts to the 

housing market stimulating demand and liquidity. 

2. Income and inability to access low interest rates place Maori in a handicapped 

position compared to migrants frequent access to large amounts of capital often 

at low rates.   

 
 
CAUSE OF ACTION: CROWN POLICIES HAVE ASSISTED OR PERMITTED  

a) unsustainable migration rates impacting availability and cost of housing 

b) excessive local government charges 

c) excessive compliance costs 

d) excessive cost of materials due to oligopolies 

e) maori to have diminishing relative incomes reducing potential to purchase 

f) tax and other policies that encourage asset growth through home ownership 

g) lack of trade training creating shortage of tradesmen 

h) lack of incentives to either trade down in property size or assist in subdivision 

of a property to more smaller size household units 

Particulars 
a) There are well over one hundred thousand migrants per annum for the last 

decade or more.  Their capital and access to low interest rate funding drives up 

the prices, as their demand has consistently exceeded construction rates, with 

the inevitable impact on house prices and rental costs. 

b) excessive local government charges from building and resource consents, costs 
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of reports, development and sewerage levies, utility connections, etc. 

c) Costs in construction associated with health and safety, earthquake, and fire 

are disproportionate costs to the benefits derived.   

d) Building materials are typically 50% or more expensive than in Australia, 

without clear justification.  The supply structures have limited supply chains 

and competition. 

e) Maori to have diminishing relative incomes reducing potential to purchase has 

resulted in Maori ownership rates collapsing over the last decades 

f) tax and other policies that encourage asset growth through home ownership 

has caused houses to disproportionately growth in house values 

g) lack of trade training creating shortage of tradesmen 

h) lack of incentives to either trade down in property size or assist in subdivision 

of a property to more smaller size household units 

 

CAUSE OF ACTION: FAILURE TO SUPPORT MĀORI ON THE PATHWAY TO 

HOME OWNERSHIP 

 
Allegations 

 
3. In breach of the principles of Te Tiriti o Waitangi the Crown has failed to 

sufficiently support Māori on the pathway to home ownership. 

 
4. In breach of the principles of Te Tiriti o Waitangi the Crown has failed to 

enact legislation or develop policies to remove barriers for Māori on the 

pathway to home ownership. 

 
Particulars 

 
5. Home ownership is a significant factor for positive social and economic 

outcomes.22 There has been a rapid decrease in home ownership for Māori 

over the past two decades, from 68% home ownership to 29%. This has 

created greater instability and insecurity for Māori. 

6. There has been a continuing lack of Crown support to pathway whānau 

into home ownership. The Crown has simultaneously introduced policy 
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around the selling off of housing stock and has not replaced that housing 

stock. This has further amplified the housing problems. 

 
7. No provisions have been introduced to assist with funding Māori to 

purchase homes in the form of suspensory loans, development loans, low 

equity, or low entry loans. 

CAUSE OF ACTION: FAILURE ACT TO PROTECT AND ENHANCE THE BENEFITS 

OF HOUSING OWNERSHIP 

8. The Crown has not acted to protect the benefits of housing ownership 

a) Healthy homes through self improvement 

b) Political and social stability 

c) Housing stability improves childrens education 

d) Family unit cohesion 

e) Asset accumulation 

f) Ability to source finance 

g) Affordable housing encourages family building and a birth rate 

that replaces itself 

h) Reduced domestic violence 

i) Reduced recidivism  

Particulars 
1. Home surveys show owner occupied dwellings are better maintained 

and a better standard 

2. It is well established observation that home ownership leads to social 

and political stability, a matter cited by Singapore Government for 

example. 

3. As rental families move school typically every 2-3 years, data shows 

effects educational outcomes 

4. Rental accommodation tends to be more over crowded and effects 

social cohesion 

5. New Zealand tax system favours home ownership as a method of tax 

free accumulation of capital 

6. Security in home equity is almost the exclusive source of capital for 

small business enterprises 
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CAUSE OF ACTION: FAILURE TO SUPPORT SOCIAL HOUSING PROVIDERS 

 
Allegations 

 
9. In breach of the principles of Te Tiriti o Waitangi the Crown has failed to 

consistently support social housing providers. 

 
10. In breach of the principles of Te Tiriti o Waitangi the Crown shows 

favouritism when determining the contracts in the housing space. 

 
Particulars 

 
11. The Crown hostility through various regulators to providers such as Ricki 

Houghton’s Kuriwai Housing Trust 

12. Regulations and taxation by local and central government inhibit local 

housing initiatives. 

 
 

Breaches of Te Tiriti 

 
13. The relevant Te Tiriti/the Treaty principles that have been breached by the 

Crown are: 

 
a) te tino rangatiratanga; 

 
b) meaningful engagement and consultation; 

 
c) equity; 

 

22 Statistics New Zealand, “Changes in home-ownership patterns 1986-2013: Focus on 
Māori and Pacific People”, 2016 at 18. Accessed from www.stats.govt.nz. 
23 Statistics New Zealand, “Changes in home-ownership patterns 1986-2013: Focus on 
Māori and Pacific People”, 2016 at 18. Accessed from www.stats.govt.nz. 
 

 
 
 

http://www.stats.govt.nz/
http://www.stats.govt.nz/
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d) active protection of Taonga Māori including the right to develop 

strategies for the delivery of Māori social housing services and 

recognition of and meeting Māori housing needs consistent with 

Tikanga Māori; 

 
e) the right to development; and 

 
f) redress (the obligation on the Crown to remedy breaches of Te 

Tiriti/the Treaty). 

 

14. The claimants maintain that Māori generally have been and continue to be, 

denied the authority to make and enforce laws and regulations over their 

people or their territories, including laws and regulations that promote the 

health and well-being of their people consistent with Tikanga Māori. The 

claimants maintain that Māori generally were guaranteed the authority to 

do so by virtue of the Te Tiriti o Waitangi relationship with the Crown. That 

authority includes Māori determining strategies for the delivery of Māori 

social housing services and recognition of and meeting Māori housing 

needs. 

 
15. This denial of authority to Māori specifically by the Crown has breached 

the Te Tiriti o Waitangi guarantees. 

 
16. The particular causes of action, which breach the principles of Te Tiriti/the 

Treaty and which give rise to the claimant's grievances are that the Crown: 

 
a) failed to engage in a satisfactory manner with the claimants; 

 
b) failed to recognise and give effect to the claimants’ tino rangatiratanga; 

 
c) failed and/or refused to take into account the strong objections to 

the different and inequitable treatment historically and in the 

modern context meted out to urban Māori; 

 
d) failed to actively protect the claimant’s taonga under Article II of Te 

Tiriti/the Treaty; and 
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e) failed to actively protect the authority which Māori possess 

collectively to make and enforce laws and regulations over their 

people or their territories, including laws and regulations that 

promote the well-being of their peoples consistent with Tikanga 

Māori. 

 
 
 
 
 

Prejudice to the claimants 

 
17. The breaches of Te Tiriti/the Treaty identified above have caused, are 

causing, and will continue to cause significant and irreversible prejudice to 

the claimants by the Crown’s: 

 
i. Denial of Māori sovereign authority generally to make and enforce 

law over their people or their territories; 

ii. Constraining policies regarding funding and other rigid 

requirements for the provision of services to Māori; 

 
iii. Continued failure to recognise, understand or implement its Te 

Tiriti/Treaty obligations is, and which continues to, erode and 

undermine its relationship with the claimants to the detriment of 

both; and 

 
iv. Unequal treatment of Māori within the Housing and Social Service 

sectors. 

 
Relief 
18. The claimants seek any or all of the following general relief: 

a. a finding of the facts in their favour; 

b. a finding that the claim is well founded; 

c. a finding that the Crown breached the principles of te Tiriti as alleged in this Statement 

of Claim; 

d. That the Crown’s lack of consultation and appropriate policies are causing prejudice.  
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e. an apology from the Crown; and 

f. Policy initiatives to provide  

i. more finance for first time buyers,  

ii. lower compliance costs for construction 

iii. lower compliance costs for house subdivision 

iv. social housing initiatives by Maori, local government and  charities 

v.  

g. any other relief as the Tribunal sees fit. 

 
Specific Relief 

7. The claimants seek recommendations that: 

h. Concessional funding should be made available to Maori to purchase houses, until 

housing rates of the two communities converge 

i. Review of Crown, Local Government and utility charges be made to reduce the burden 

on low cost housing 

j. Review of building and related standards to reduce cost of construction 

k. Policies to enable subdivision of existing housing stock 

l. Inquiry into excessive building material costs 

m. Steps to increase Maori trade training opportunities 

n. Introduce capital gains on housing owned by people who loose their permanent 

residence status, and an obligation to sell within 12 months of loss of status. 

o. Such other recommendation as the Tribunal considers just and equitable in the 

circumstances. 

Leave to Amend Claim 
19. The claimants seek leave to further particularise and/or amend this 

Statement of Claim as appropriate. 

DATED at Auckland this 8th day of October 2020 

 

 

 
 

 

Counsel for Claimants 
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