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DOCUMENT 1

Questions in writing from Tribunal member Dr Grant Phillipson for withesses that

appeared at hearing three of stage three of the National Freshwater and Geothermal

Resources Inquiry (Wai 2358)

Deborah Kissick Responses with paragraph references to Ms Kissick’s
Comprehensive Evidence (Wai 2358, #I75)

1.

Para 97: Why did you include section 34A — has it been used to delegate authority

to Maori?

Response:

Reference to Section 34A of the RMA was made at Paragraph 97 in the context of an

explanation around the participation of Maori under the RMA, starting at Paragraph 91.

The particular reference in Paragraph 97 to Section 34Ais included to provide an example
of an instance where, in the context of the delegation of powers and functions, there is a
requirement to consult with tangata whenua through a relevant iwi authority. This reference
is intended to illustrate how the focus of the RMA is on the role of iwi authorities rather
than there being dedicated space for engagement at a hap, mana whenua or tangata
whenua level. To clarify, the reference was not included as an inference to any delegation

of the nature described broadly in Section 34A.

34A Delegation of powers and functions to employees and other persons

(1A) If a local authority is considering appointing 1 or more hearings commissioners to
exercise a delegated power to conduct a hearing under Part 1 or 5 of Schedule 1,—
(a) the local authority must consult tangata whenua through relevant iwi
authorities on whether it is appropriate to appoint a commissioner with an

understanding of tikanga Maori and of the perspectives of local iwi or hapd; and



(b) if the local authority considers it appropriate, it must appoint at least 1
commissioner with an understanding of tikanga Maori and of the perspectives of
local iwi or hapd, in consultation with relevant iwi authorities.
[Emphasis added]

2. Para 231: For matters of national significance referred to a board of inquiry, is

there a right of appeal from the board’s decision to the Environment Court?
Response:

Part 6AA, Section 140 of the RMA provides an outline to the process that is followed for

proposals of National Significance.

Section 140(3) states “...A decision by a board of inquiry or the Environment Court may
be challenged only by an appeal to the High Court on a question of law. If that decision is
challenged, a further appeal may be taken to the Supreme Court or the Court of Appeal

on a question of law, but only with the leave of the Supreme Court.”

As outlined in my Comprehensive Evidence (Paragraph 231), a proposal of National
Significance can either be decided by the EPA or the Environment Court. The RMA
specifies at Section 149 some specific provisions depending on the origin of the decision,

but ultimately, the appeal rights remain limited to a question of law only.

3. Para 348: Why does the Waikato Regional Council have a regional policy statement

tangata whenua chapter with no content?

Response:

As outlined at Paragraph 348 of my Comprehensive Evidence, the Waikato Regional
Policy Statement (“WRPS”) has included a placeholder for a Tangata Whenua chapter in
response to requirements of the National Planning Standards. The placeholder states that
“[This is a mandatory chapter under the National Planning Standards. Content is being
developed for this chapter and will be introduced via a Schedule 1 Resource Management

Act process.]”.



Section 6 of the National Planning Standards' includes a Tangata whenua/mana whenua
section which outlines, at paragraph 25, that the “provisions under the [tangata
whenua/mana whenua] heading must only include context and process-related provisions”
with other provision to be “integrated throughout the policy statement or plan where the

local authority determines it is appropriate”.

Notably, the section also identifies, at paragraph 26, that the inclusion of provisions, as
directed by the National Planning Standards “must be made after engaging with tangata

whenua/mana whenua”.

Chapter 17 of the National Planning Standards sets out ‘Implementation Standard’ and at
2(b) outlines the requirement for “Notification of a proposed regional policy statement for
submissions under clause 5, Schedule 1 RMA after the planning standards come into
effect”. As such, Waikato Regional Council (“WRC”) will need to engage with tangata
whenua/mana whenua before the Tangata whenua chapter can be notified as required
under the process specified in Schedule 1 of the RMA and eventually included in the
WRPS.

4. Para 351: As discussed, please file the table and appendix in the Waikato Regional

Plan defining ‘significant geothermal features’.

Response:

The Waikato Regional Policy Statement defines Significant Geothermal Features as:

Significant Geothermal Features in Development and Limited
Development Systems are those geothermal features that are
considered significant and are listed and mapped in the Waikato
Regional Plan. In Protected, Research and Small Geothermal
Systems, Significant Geothermal Features are those geothermal
features that meet the description of one or more of the identified
Significant Geothermal Feature Types listed in Table 21 (in APP2).

" https://environment.govt.nz/assets/publications/national-planning-standards-november-2019-updated-
2022.pdf



https://environment.govt.nz/assets/publications/national-planning-standards-november-2019-updated-2022.pdf
https://environment.govt.nz/assets/publications/national-planning-standards-november-2019-updated-2022.pdf

Appendix 2 of the WRPS provides a Table 21 which describes Significant Geothermal

Feature types as reproduced below.

Table 21 — Significant Geothermal Feature types

Geyser Any naturally-occurring geothermal spring that occasionally or
frequently erupts producing an intermittent or continuous discharge by
the evolution of a phase dominated by steam or other gases, vigorous
enough to eject forcefully liquid water by surging, boiling, throwing,
splashing, or jetting it into the air above a static water level or vent
opening. This includes hot water geysers, perpetual spouters, soda
geysers, and crypto-geysers. The area of a geyser comprises that of
the spring basin and the area covered (perhaps intermittently) by
surface water composed of the undiluted discharge from the geyser,

and by any sinter deposits created by that discharge.

Spring vigorously  Any naturally-occurring geothermal spring that vigorously deposits

depositing sinter sinter on surfaces covered by its outflow, or any submerged
geothermal spring that would be likely to vigorously deposit sinter if it
were no longer submerged. The area of a spring vigorously depositing
sinter comprises that of the spring basin, together with the area
covered by any surface water composed of the undiluted outflow from

the pool and any sinter deposits created by that outflow.

Recent sinter Any sinter body that has received natural sinter deposition since 1900.
This includes carbonate sinters (travertine). The area of a recent sinter
body consists of that of all inter-connected sinter in a single
occurrence and the land formations underlying it, and any naturally

occurring geothermal spring that flows over the sinter body.

Geothermal habitat Any area of terrestrial habitat of thermotolerant indigenous species on
on heated ground  current or formerly geothermally heated ground.
or cooled acid

ground




Habitat dependent
on geothermally-

altered atmosphere

Any area of terrestrial habitat of indigenous thermotolerant species
that is tolerant of, or dependent on geothermal alteration of,

atmospheric conditions.

Mud geyser

Any naturally-occurring geothermally heated mud pool that
occasionally or frequently erupts. The eruption produces an
intermittent or continuous discharge caused by the evolution of a
phase dominated by steam or other gases. This must be vigorous
enough to forcefully raise liquid mud by surging, boiling, throwing,
splashing, or jetting it into the air above a static water level. This
includes mud volcanoes exhibiting this behaviour. The area covered
by a mud geyser includes the mud pool, its banks, and any mud

formations built up by the ejection of mud from the pool.

Molten sulphur-

producing spring

A hot spring whose water supply passes through elemental sulphur
bearing rock at a temperature sufficiently high to melt the sulphur
(119°C) and bring it to the surface.

Superheated Any naturally-occurring vent, including those found underwater, whose

fumarole main discharge consists of steam and other gases of geothermal
origin with a temperature greater than the local boiling temperature of
water. The area of a fumarole consists of the vent, any surface
accumulating mineral deposits derived from its gases, and any
ecosystems dependent on the heat and fluid flowing from the vent.

Mud pool Any naturally-occurring basin of turbid water or mud heated (or
recently heated) by geothermal processes. The area of a mud pool
comprises that of the pool itself, its banks, and any mud formations
built up by the ejection of mud from the pool.

Geothermally- Any area of naturally-occurring seasonal or permanent aquatic habitat

influenced aquatic  of thermotolerant, thermophilic, or extremophilic indigenous species in

habitat a water body or part thereof influenced by natural geothermal input, or

in a geothermally-influenced water body.




Geothermally- Any naturally-occurring wetland, lake, pool, or stream, or
influenced water portion thereof (including the bed and banks), whose chemical
body or temperature profile is significantly influenced by natural

geothermal input and which is either:

« a standing water body of greater than 30 m? surface area, or

e a flowing water body longer than 100 metres and with a flow
greater than 0.1 m*/sec
in which natural geothermal input has caused the water to
have:

e atemperature of greater than 30°C, or

 a chloride concentration of greater than 120 g/m®, or

 a sulphate concentration of greater than 60 g/m®, or

e geothermal mineral deposition,
measured at least 7 days after a significant rainfall event.

In large or poorly mixed water bodies, only those portions which meet

the above conditions are included in this definition.

Hydrothermal Any naturally-occurring crater produced by the explosive boiling of

eruption crater geothermal water without the direct involvement of near-surface
magma, and by the consequent ejection of material derived from the
rock matrix. The area of a hydrothermal eruption crater comprises that

of the crater, its sides, and the ejecta deposited around the crater.

Culturally Any geothermal surface feature, whether artificial, natural, or modified
significant feature  that is deemed significant following consideration of the criteria for
determining significance of cultural heritage resources in APP7 of the

Regional Policy Statement.

Table 21 lists Significant Geothermal Feature types. There are other Geothermal Features
in the region that have not been included as significant. These include but are not limited
to:

e fumaroles producing steam of less than 100°C;

e heated or steaming ground;


https://eplan.waikatoregion.govt.nz/eplan/rules/0/939/0/0/0/crossrefhref#Rules/0/934/1/16449/0
https://eplan.waikatoregion.govt.nz/eplan/rules/0/939/0/0/0/crossrefhref#Rules/0/939/1/16410/0

e geothermally altered ground;
e collapse pits;
e geothermal springs or seeps; and

e ancient sinter.

5. Para 368: Objective 2: What does it mean that significant adverse effects are to be

remedied or mitigated ‘within the Regional Geothermal Resource’?

Response:

Regional Geothermal Resource is defined in the Waikato Regional Plan (“WRP”) as:

Regional geothermal resource: Includes all geothermal energy
(including geothermal water), material containing heat or energy (derived
from within the earth) surrounding any geothermal water, and all plants,
animals, micro-organisms and other characteristics and features
dependent on any body of geothermal energy and water located in the
Region (adapted from the Waikato RPS).

Objective 2 is specific to Development Geothermal Systems and “...significant adverse
effects on Significant Geothermal Features arising from the take of geothermal energy

and water to be remedied or mitigated within the Regional Geothermal Resource”.

My interpretation of the requirements of the Objective is that the mitigation or remediation
of any significant adverse effects from the extraction of geothermal energy or water must
be undertaken within the Regional Geothermal Resource as defined. In my view, this
provision requires that the mitigation or remediation remains within the particular
Development Geothermal Systems where the use is occurring, rather than enabling the

effects to be offset at another location or within another geothermal system.

6. Para 530: What did the Natural and Built Environments Act 2023 (“NBEA”) provide

for governance and management of geothermal resources?

Response:

The NBEA included a similar provision to that in the RMA relating to restrictions on the use
of water with an exemption specifically in relation to geothermal resources under Section
25(4):



(c) in the case of geothermal water, the water, heat, or energy is taken
or used in accordance with tikanga Maori for the communal benefit of the

tangata whenua of the area; ...

A notable difference from this provision compared with the similar provision in the RMA is
that under Section 14(3)(c) RMA, the activity is only exempt where there are no resulting

adverse effects on the environment, as emphasised below:

(c) in the case of geothermal water, the water, heat, or energy is taken
or used in accordance with tikanga Maori for the communal benefit of the
tangata whenua of the area and does not have an adverse effect on

the environment; ...

Section 158 of the NBEA allowed for the national planning framework? to require or allow
for the use of a market-based allocation method to determine the allocation of the right to
apply for a resource consent including for the taking, diverting and use of geothermal
water, heat or energy. This provision allowed for a different approach to the traditional
allocation on a ‘first come, first served’ basis under the RMA. On a similar topic, Section
195 required that Natural and Built Environments Plans include 1 or more methods to

allocate resources, including geothermal water, energy and heat.

Section 300 outlined the requirement for royalties under the NBEA. Specifically, section
300(2) required that for every water permit granted to take or use geothermal energy,
“...the holder must at all times throughout the period pay to the relevant regional council,
on behalf of the Crown, any sum of money required to be paid by any regulation made
under Section 790(10(b)...”. Section 790(1)(b) allowed for regulations to be made

including in relation to the use of geothermal energy alongside other matters.

Section 422 of the NBEA specified that:
“The responsible Minister may include framework rules in the national

planning framework to allow an activity with more than minimal adverse

2 Aterm introduced in the NBEA to provide for national level regulations that were to be developed by Order in
Council and could apply to a specified region or district or to any specified part of New Zealand.
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effects on the attributes that make an area a place of national

importance, either as—

(a) a permitted activity; or

(b) an activity authorised by a resource consent.”
The section then went on to specify which types of activities this rule could apply to which
included, as Section 425(3) “geothermal development where the effects of the extraction
and injection of geothermal water and heat may result in adverse effects on significant

biodiversity areas within areas of geothermal activity:”

Section 750 of the NBEA specifically references the preservation of rights and interests in

relation to geothermal resources.

750 Rights or interests in freshwater and geothermal resources
preserved

Purpose

(1)  The purpose of this section is to achieve both of the following

outcomes:

(a) any rights or interests in freshwater or geothermal
resources are preserved, consistent with assurances
given by the Crown to the High Court in 2012, and
recorded in New Zealand Maori Council v Attorney-
General [2013] NZSC 6, [2013] 3 NZLR 31 at [145]:

(b) this Act, and duties, functions, and powers under this Act,

operate effectively.

Act does not create, transfer, extinguish, or determine rights or

interests
(2)  This Act, and legislation made under it, does not—

(a) create or transfer any proprietary right or interest in

freshwater or geothermal resources:

(b) extinguish or determine any customary right or interest

(for example, one founded on, or arising from, aboriginal



title or customary law) that may exist in freshwater or

geothermal resources.
Nothing in section affects duties, functions, and powers under Act

(3)  Nothing in this section affects, or affects the lawfulness or validity
of the performance or exercise by any person of, any duty,

function, or power under this Act.

The case referred to in Section 750(1)(a) relates to the proposed partial privatisation of
Mighty River Power (now known as Mercury Energy) and the potential implications of this
on the long-standing Treaty claims relating to Maori ownership. The New Zealand Maori
Council, the Waikato River and Dams Claim Trust and the Pouakani Claims Trust argued
that selling MRP shares would materially impair the Crown’s ability to provide Treaty

redress.

The High Court found that the sale “... was not inconsistent with the principles of the Treaty
of Waitangi...” and that the “proposed privatisation does not impede recognition of Maori
interests in water.”® would not impair the ability of the Crown to provide for unresolved
Treaty claims in relation to the rights and interests in water. The Supreme Court dismissed

the appeal by the New Zealand Maori Council.

The assurances referred to in Section 750(1)(a) of the NBEA, are reflected in Section
750(2)(a) and (b) where it is outlined that rights and interests are not created, transferred,

extinguished or determined under the NBEA.

7. Para 576: How does the Fast-Track Approvals Act (“FTAA”) apply to the

Conservation Act and the conservation estate?
Response:
The FTAA is described on the website for Ministry for the Environment as:

“It's provisions proposed a system that would combine the multiple

resource consents, notices of requirement, and certificates of

3 New Zealand Maori Council v Attorney-General [2013] NZSC 6, [2013] 3 NZLR 31 at [45]
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compliance and approvals from the Resource Management Act 1991,
and several other Acts (including the Crown Minerals Act, Conservation
Act, and Fisheries Act).

This ‘one-stop-shop' approach was intended to make it quicker and
easier to get the approvals usually required for large and complex

projects.

The stated purpose of the FTAA, at Section 3 is:
The purpose of this Act is to facilitate the delivery of infrastructure and
development projects with significant regional or national benefits.
[Emphasis added]

Section 40 of the FTAA specifies at (a) that “the process under this Act for obtaining the
approval (including any steps under subpart 2) applies instead of the process for obtaining

any corresponding approval under a specified Act...”.

Section 42(4) lists the legislation that a substantive application can seek approval for
under the FTAA and specifically references at (e) “a concession as defined in clause 1 of
Schedule 6:”

Schedule 6 of the FTAA outlines specific requirements in relation to the Conservation Act
1987, Reserves Act 1977, Wildlife Act 1953, and National Parks Act 1980.

In my view, any activity for which a concession would ordinarily be required under the
Conservation Act 1987 is eligible for consideration under the FTAA where that activity is

considered to have significant regional or national benefits.

Schedule 2 of the FTAA contains 151 applications that were listed at the time the Act came
into force. This enabled these applications to be considered under the FTAA.

Projects that were not included in the original list can follow a two-step process to be
considered under the FTAA. A ‘referral application’ must be lodged which is considered by
the Secretary for the Environment (currently James Palmer who is the Chief Executive of
the Ministry for the Environment). If identified as being a complete application, it is
forwarded to the Minister for Infrastructure who makes the decision about whether or not

to accept the referral application (as outlined in Section 21 of the FTAA).

11


https://www.legislation.govt.nz/act/public/2024/0056/latest/link.aspx?id=LMS982233#LMS982233

If a referral application is accepted, a ‘substantive application’ must then be made which
is assessed for completeness, competing applications or existing consents for the same
activity by the EPA before an expert panel is convened to consider the substantive

application.

This process would apply to any application under the Conservation Act and to activities
on land within the conservation estate where an approval under the Conservation Act
1987, Reserves Act 1977, Wildlife Act 1953, and National Parks Act 1980 is required.

In summary, an infrastructure or development project with significant regional or national
benefits, listed or referred to in the FTAA can be considered under that Act rather than the
Act originally relevant where it relates to an approval under the Conservation Act 1987,
Reserves Act 1977, Wildlife Act 1953, and National Parks Act 1980.

In my view, a significant change under the FTAA from the Conservation Act relates to the
requirement for an activity to be anticipated in a Conservation Management Strategy
(“CMS”), Conservation Management Plan (“CMP”) or National Park Management Plan
(“NPMP”). As outlined at Paragraph 555 of the Comprehensive Evidence “... an activity
not anticipated by a NPMP cannot be undertaken without an associated amendment to
the NPMP to enable the activity” and | provide the example of the amendment to the
Tongariro NPMP to allow for new cycling and walking trails that were not previously

provided for in the NPMP at Paragraph 556 of my Comprehensive Evidence.

The FTAA does not have this same requirement. Section 13 of the FTAA relates to referral
application and enables any “project” to be referred for the fast-track process, not just
those previously provided for under a CMP or NPMP. The completeness and scope check
required at Section 14 is limited to those matters only and does not require consideration
of whether the project is provided for in a CMS, CMP or NPMP. Under the Section 40
approval process, once an application is accepted under the FTAA, the process replaces
standard approval mechanisms under the ‘specified Acts’, meaning that the decision is not

constrained solely to what is provided for in any existing management plan.

In my view, this allowance under the FTAA is similar to the provision at Section 21(7) of

the FTAA which outlines that a referral application can still be accepted even where the

12



project is a prohibited activity under the RMA. In both instances, activities that were either
specifically excluded from an application being sought (prohibited activity under the RMA)
or were not envisaged in a relevant conservation management plan can be approved
under the FTAA.

Para 579: Northland Conservation Management Strategy: Is part of the Ngawha
geothermal system inside the conservation estate? Has the power station been built
inside or partly inside the estate? What has DOC done to protect geothermal
taonga? Can development of geothermal resources for electricity generation occur

under the Conservation Act?

Response:

The geothermal system at Ngawha Springs in Northland is not spatially mapped in the
Northland Regional Policy Statement or Northland Regional Plan (including the proposed
plan). As a result, there is no clear ‘boundary’ of the system from a regulatory perspective

unlike the approaches in the Waikato and Bay of Plenty regions.

Figure 1 below shows the location of the Public Conservation Estate (“PCE”) (in green
shading) and Ngawha Village alongside key infrastructure associated with the Top Energy

geothermal development (marked with a red dot).
While the above ground infrastructure associated with the development is not located

within any area of the PCE, there is a possibility in my view that the geothermal resources

being extracted from could extend beneath the areas of the PCE.

13



Figure 1 Location of Public Conservation Estate in the vicinity of geothermal development at Ngawha Springs

My evaluation of the approach to the management of the PCE by DOC in Northland is
address from Paragraph 578 — 600 of my Comprehensive Evidence. As | have identified,
management of geothermal taonga in the Ngawha Springs area is limited to the Northland
CMS as there is no relevant CMP or NPMP. There is however a current CMS and a draft
CMS. Since my Comprehensive Evidence, the draft Te Hiku CMS has been approved by
the New Zealand Conservation Board (August 2025).

My evidence identifies that the provisions of the two CMS documents go some way to
achieving consistency with the principles of Te Tiriti. The extent to which this applies to
geothermal taonga is somewhat limited given the limited extent of known and identified

geothermal systems in the Northland Region.

As outlined in my response to Q7, under the current Conservation Act approvals process,
if an activity is not provided for through a CMS, CMP or NPMP, it is unlikely to gain

14



approval. However, as explained above, the FTAA has the potential to overlook this in the
case of infrastructure and development of national or regional significance that is accepted

onto the fast-track process.
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DOCUMENT 2

Oral questions raised by the Waitangi Tribunal Panel and recorded by Counsel during

the presentation of Deborah Kissick’s evidence (Wai 2358, #175) at hearing three of

stage three of the National Freshwater and Geothermal Resources Inquiry (Wai 2358)

but not recorded in the Tribunal’s written questions.

Deborah Kissick Responses with paragraph references to Ms Kissick’s

Comprehensive Evidence (Wai 2358, #I75)

1. [Dr Phillipson] Para 164 — Whether Ms Kissick has looked at the new proposal for

the National Policy Statement for Renewable Energy.

Response:

The 2011 National Policy Statement for Renewable Electricity Generation is the current
NPS on this topic as discussed at Paragraphs 150 — 164 of my Comprehensive Evidence.
| note at Paragraph 159 that a review of the NPSREG was initiated in mid-2023 but that
this review, to the best of my knowledge, has not progressed beyond the consultation

phase which included a public submission process.

[Dr Phillipson] Para 166 - Why doesn’t the National Policy Statement for Indigenous

Biodiversity apply to the development, operation, maintenance or the upgrade of

renewable electricity general assets?

Response:
On review of the .32 report*, published in July 2023° for the amendment to the National
Policy Statement for Indigenous Biodiversity (“NPSIB”), the report states that:

“The changes made to the NPSIB since the s32 report was completed

in November 2022, are to:

4 An evaluation report required under Section 32 of the RMA to examine the appropriateness of the proposal

to achieve the purpose of the RMA.
5 https://environment.govt.nz/publications/national-policy-statement-for-indigenous-biodiversity-s32-
evaluation-report/
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* make clear that no part of the NPSIB applies to development,
operation, maintenance or upgrade of renewable electricity
generation (REG) assets and activities and electricity transmission
network (ETN) assets and activities and that they are not
considered specified infrastructure. The intention is to address all
REG and ETN development within the amendments to the National
Policy Statement for Renewable Electricity Generation (NPS-REG),
National Policy Statement of Electricity Transmission (NPSET) and
the National Environmental Standard for Electricity Transmission
(NES-ETA), as consulted on in the discussion document
Strengthening national direction on renewable electricity generation

and electricity transmission consultation document....”
The s.32 report further clarifies that:

“Geothermal SNAs - clarifying that geothermal ecosystems are
covered by the NPSIB, providing a definition of a geothermal system,
and requiring local authorities to protect geothermal SNAs at a level
that reflects their vulnerability, or in accordance with any pre-existing

underlying geothermal system classification.”

As noted in response to Question 1 Appendix B above, the amendment to the NPSREG
did not progress beyond the consultation phase. Therefore, in my view, there is now a
gap in National Direction relating to the management of Significant Natural Areas
(“SNAs”) where these exist in the vicinity of the development of renewable electricity
generation and electricity transmission activities. | am not clear whether and how
protection of a geothermal SNA would be achieved under the NPSIB if it were subject to

an application for the development of a geothermal electricity generation activity.

Clause 3.13 of the NPSIB is specific to Geothermal SNAs. The clause requires local
authorities to identify, in partnership with tangata whenua, geothermal SNAs and to
ensure policy statements and plans have objectives, policies and methods in relation to
subdivision, use and development, provide “a level of protection of the geothermal
SNA...".

Given the clear direction that the NPSIB does not apply to renewable electricity

generation and electricity transmission activities, it is not clear to me how a geothermal

17



SNA, identified under the NPSIB, would be adequately protected from the development
of these types of activities and what role tangata whenua would play in this decision

making.

. [Dr Phillipson] Para 351 — What Maori input (on geothermal resource features) was

there on the classification systems?

Response:

This question relates to the classification of geothermal systems in the Waikato region.
Policy GEO-P1 of the WRPS identifies that the classification of geothermal systems for
management is based on:

a. System size;

b. The vulnerability of Significant Geothermal Features to extractive uses; and

c. Existing uses.
Information relating to the process undertaken by WRC on the classification of geothermal
systems in the Waikato was not able to be sourced in the time available to respond to this
question. As a result, the input of Maori on the system classification process is unknown.
Information on the WRPS and WRP development processes is not available online, likely
due to the age of the documents, which were developed in 2016 and 2007 respectively. |
would be happy to source this information from WRC and provide it to the Tribunal if this

would be of assistance.

As a minimum, the WRPS and WRP would have been publicly notified which would have

enabled any party to make a submission on the proposed WRPS and WRP.

[Dr Phillipson] Have you found any joint management agreements between iwi and

council regarding geothermal resources?
Response:
A request for confirmation of the existence of any geothermal specific Joint Management

Agreements was made for the following regional councils:

¢ Northland Regional Council

18



¢ Waikato Regional Council

e Bay of Plenty Regional Council

e Canterbury Regional Council [ECAN]

o West Coast Regional Council

e Otago Regional Council

Each Council confirmed that there are no geothermal-specific Joint Management

Agreements in place.

[Dr_Anderson] Regarding the FTAA, is there a minimum requirement for

membership on the Expert Panel?

Response:

Schedule 3 of the FTAA is specific to the Expert panel process. Section 3 of this schedule
outlines that the panel convenor may appoint up to 4 members of a panel but that this pay
be exceeded at the discretion of the panel convenor to accommodate, among other things,
particular circumstances, the scale and nature of the application, matters unique to any

relevant iwi participation legislation etc.

While there is guidance on panel numbers, it appears there is no explicit minimum number

of panel members required.

. [Mr_Crosby] An FTAA applicant is required to demonstrate a project does not

involve any ineligible activities. What is prohibitive vs ineligible activities?
Response:

Section 87A of the RMA defines ‘Classes of activities’ and includes the following

description of prohibited activities.
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(6)

If an activity is described in this Act, regulations (including a

national environmental standard), or a plan as a prohibited

activity,—

(a) no application for a resource consent may be made for
the activity; and

(b) the consent authority must not grant a consent for it.

In my experience the application of a prohibited activity status is reserved for those

activities that are considered never to be suitable to be undertaken e.g. under the Horizons

Regional Plan, the direct discharge of untreated human effluent (sewage) to surface water.

Section 42(5)(a) of the FTAA allows for a substantive application to “seek an approval ...

for an activity that is a prohibited activity under the Resource Management Act 1991.”

Ineligible activities are not referred to in the RMA but are defined specifically in Section 5

of the FTAA (referenced below). Any substantive application lodged under the FTAA must

provide sufficient information to confirm it does not involve an ineligible activity.

Section 5

(1)

Meaning of ineligible activity

In this Act, ineligible activity means any of the following:

(@)

(b)

(c)

an activity that—

(i) would occur on identified M&ori land; and

(ii) has not been agreed to in writing by the owners of the land or been
subject to a determination under section 23:

an activity that—

(i) would occur in a customary marine title area; and

(i) has not been agreed to in writing by the customary marine title
group:

an activity that—

(i) would occur in a protected customary rights area; and

(i) would have a more than minor adverse effect on the exercise of the

protected customary right; and

(iii) has not been agreed to in writing by the protected customary rights

group:
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(d)

(e)

(7)

(9)

(h)

()

an activity that would occur on either of the following classes of land:

(i) Ma&ori customary land:

(ii) land set apart as a Mé&ori reservation as defined in section 4 of Te
Ture Whenua Maori Act 1993:

an aquaculture activity or an activity that is incompatible with aquaculture

activities—

(i that would occur within an aquaculture settlement area declared
under section 12 of the Maori Commercial Aquaculture Claims
Settlement Act 2004 or an area reserved under another Treaty
settlement for the aquaculture activities of a particular group; and

(i) for which the applicant who is proposed to hold an approval
described in section 42(4)(a) (resource consent) is not authorised
to apply for a coastal permit under the Resource Management Act
1991:

an activity—

(i) that would require an access arrangement under section 61 or 61B
of the Crown Minerals Act 1991; and
(i) that—

(A) could not be granted an access arrangement because of
section 61(1A) of that Act; or
(B) would occur in an area for which a permit cannot be granted
under that Act:
an activity that would be prevented under section 165J, 165M, 165Q,
165ZC, or 165ZDB of the Resource Management Act 1991:
an activity (other than an activity that would require an access arrangement
under the Crown Minerals Act 1991) that—
(i) would occur on land that is listed in Schedule 4; and
(ii) has not been subject to a determination under section 24:
an activity that—
(i) would occur on a national reserve held under the Reserves Act
1977; and
(ii) requires approval under that Act; and
(iii) has not been subject to a determination under section 24:

an activity that—
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(2)

(k)

()

(m)

(n)

(i) would occur on a reserve held under the Reserves Act 1977 that is
vested in someone other than the Crown or a local authority; and

(ii) has not been agreed to in writing by the person or persons in whom
the reserve is vested:

an activity that—

(i) would occur on a reserve held under the Reserves Act 1977 that is
managed by someone other than the Department of Conservation
or a local authority; and

(i) has not been agreed to in writing by the person or persons
responsible for managing it:

an activity that is—

(i) a prohibited activity under the Exclusive Economic Zone and
Continental Shelf (Environmental Effects) Act 2012 or regulations
made under that Act; or

(ii) an activity that is described in section 15B of the Resource
Management Act 1991 and is a prohibited activity under that Act or
regulations made under it; or

(iii) an activity that is prohibited by section 15C of the Resource
Management Act 1991:

a decommissioning-related activity (which is an activity described in section

38(3) of the Exclusive Economic Zone and Continental Shelf

(Environmental Effects) Act 2012):

an activity undertaken for the purposes of an offshore renewable energy

project.

The agreement referred to in subsection (1)(a), (b), (j), or (k) is not required for an

activity that is prospecting, exploration, mining, or mining operations of Crown-

owned minerals undertaken below the surface of any land or area referred to in

that subsection (the land) if the activity—

(@)

(b)

will not or is not likely to cause any damage to the surface of the land or
any loss or damage to the owner or occupier of the land; and
will not or is not likely to have any prejudicial effect in respect of the use

and enjoyment of the land by the owner or occupier of the land; and
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(3

(4)

(5)

(6)

(c) will not or is not likely to have any prejudicial effect in respect of any

possible future use of the surface of the land.

A person whose agreement is required under subsection (1)(j) or (k)—
(a) must not unreasonably withhold their agreement; and
(b) in deciding whether to give their agreement, must take into account the

purpose of this Act and any relevant matters under the Reserves Act 1977.

For the purposes of subsection (3)(b), if a provision of the Reserves Act 1977
would require the person to withhold their agreement, the person must take into
account that the provision would normally require them to withhold their

agreement, but must not treat the provision as requiring them to do so.

The agreement referred to in subsection (1)(k) is not required if—

(a) the reserve on which the activity is to occur is proposed to be the subject
of a land exchange; and

(b) the reserve is a Crown-owned reserve; and

(c) the person or persons responsible for managing the reserve are not in
place because of a Treaty settlement.

In subsection (2), exploration, mining, mining operations, and prospecting have the

meanings given to those terms in section 2(1) of the Crown Minerals Act 1991.

As shown in clause (l) above, some prohibited activities are also ineligible for the FTAA

process, these includes activities prohibited by s 15B and 15C of the RMA.

These sections relate to the discharge of harmful substances from ships or offshore

installations and the dumping or storage of radioactive waste in coastal marine area.
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DOCUMENT 3

Deborah Kissick’s response to a question from the Crown detailed in the Crown
Memorandum and Appendices Accompanying the Crown Memorandum dated 5
December 2025.

Crown Question

1. At [95] of your brief of evidence dated 28 April 2025 (Wai 2358, #175), you refer to
a “Figure 3 Local authorities’ support for iwi’hapd participation in planning or
consenting in 2018/19 by type of support (Budgetary or in-kind)”. You go on to say
that the National Monitoring System run by MFE has not published data in this
format since 2018/19.

a. Please look at the information available at National Monitoring System |
Ministry for the Environment and Patterns in Resource Management Act
implementation: National Monitoring System data from 2014/15 to 2023/24 |

Ministry for the Environment.

b. Having reviewed that information, do you agree that the National Monitoring
System has continued to publish data on local authorities’ support for iwi’hapt
participation in planning or consenting by type of support from 2018/19 up until

the present day?

Response:

Figure 3 referenced at Paragraph 95 of my Comprehensive Evidence references a map
of Aotearoa New Zealand which indicates whether budget or in-kind support is provided
to iwi/hapi. The map is shown for both Regional Councils and Territorial Authorities. A map

of this nature is not provided in future National Monitoring System reports.

It appears that MFE do collect data on whether there is budget or other support provided

to iwi and hapd in relation to resource consents and plan making.

The raw data from the National Monitoring System questions includes responses to the

following questions “Budget to assist iwi/hapd participation in resource consent
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processing” to which a yes/no answer is required or “Other forms of process to assist
iwi/hapl participation in resource consent processing” to which a free text response can
be provided. The same questions are asked in relation to participation in development of

resource management plans.

However, ‘Patterns in Resource Management Act implementation’ prepared by MfE has
not reported on the responses to these questions or mapped the responses since the

2018/2019 report, as outlined in my evidence.

Reporting on the percentage of Councils that provide budget for iwi and hapi to participate
in either the development of resource management plans or processing of resources
consents does continue to be reported on, as is shown in Figure 2 at Paragraph 94 of my

Comprehensive Evidence.
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APPENDIX A

Questions in writing from Tribunal member Dr Grant Phillipson for witnesses that
appeared at hearing three of stage three of the National Freshwater and Geothermal

Resources Inquiry (Wai 2358)

Deborah Kissick response to Written Question Four:

4. Para 351: As discussed, please file the table and appendix in the Waikato

Regional Plan defining ‘significant geothermal features’.

Response:
The Waikato Regional Policy Statement defines Significant Geothermal Features as:

Significant Geothermal Features in Development and Limited
Development Systems are those geothermal features that are
considered significant and are listed and mapped in the Waikato
Regional Plan. In Protected, Research and Small Geothermal
Systems, Significant Geothermal Features are those geothermal
features that meet the description of one or more of the identified

Significant Geothermal Feature Types listed in Table 21 (in APP2).

Appendix 2 of the WRPS provides a Table 21 which describes Significant Geothermal

Feature types as reproduced below.

Table 21 — Significant Geothermal Feature types

Feature type Definition

Geyser Any naturally-occurring geothermal spring that occasionally or
frequently erupts producing an intermittent or continuous discharge by
the evolution of a phase dominated by steam or other gases, vigorous
enough to eject forcefully liquid water by surging, boiling, throwing,
splashing, or jetting it into the air above a static water level or vent
opening. This includes hot water geysers, perpetual spouters, soda
geysers, and crypto-geysers. The area of a geyser comprises that of

the spring basin and the area covered (perhaps intermittently) by




Feature type

Definition

surface water composed of the undiluted discharge from the geyser,

and by any sinter deposits created by that discharge.

Spring vigorously

depositing sinter

Any naturally-occurring geothermal spring that vigorously deposits
sinter on surfaces covered by its outflow, or any submerged
geothermal spring that would be likely to vigorously deposit sinter if it
were no longer submerged. The area of a spring vigorously depositing
sinter comprises that of the spring basin, together with the area
covered by any surface water composed of the undiluted outflow from

the pool and any sinter deposits created by that outflow.

Recent sinter

Any sinter body that has received natural sinter deposition since 1900.
This includes carbonate sinters (travertine). The area of a recent sinter
body consists of that of all inter-connected sinter in a single
occurrence and the land formations underlying it, and any naturally

occurring geothermal spring that flows over the sinter body.

Geothermal habitat
on heated ground
or cooled acid

ground

Any area of terrestrial habitat of thermotolerant indigenous species on

current or formerly geothermally heated ground.

Habitat dependent
on geothermally-

altered atmosphere

Any area of terrestrial habitat of indigenous thermotolerant species
that is tolerant of, or dependent on geothermal alteration of,

atmospheric conditions.

Mud geyser

Any naturally-occurring geothermally heated mud pool that
occasionally or frequently erupts. The eruption produces an
intermittent or continuous discharge caused by the evolution of a
phase dominated by steam or other gases. This must be vigorous
enough to forcefully raise liquid mud by surging, boiling, throwing,
splashing, or jetting it into the air above a static water level. This
includes mud volcanoes exhibiting this behaviour. The area covered
by a mud geyser includes the mud pool, its banks, and any mud

formations built up by the ejection of mud from the pool.

Molten sulphur-
producing spring

A hot spring whose water supply passes through elemental sulphur
bearing rock at a temperature sufficiently high to melt the sulphur
(119°C) and bring it to the surface.




Feature type

Definition

Superheated Any naturally-occurring vent, including those found underwater, whose

fumarole main discharge consists of steam and other gases of geothermal
origin with a temperature greater than the local boiling temperature of
water. The area of a fumarole consists of the vent, any surface
accumulating mineral deposits derived from its gases, and any
ecosystems dependent on the heat and fluid flowing from the vent.

Mud pool Any naturally-occurring basin of turbid water or mud heated (or
recently heated) by geothermal processes. The area of a mud pool
comprises that of the pool itself, its banks, and any mud formations
built up by the ejection of mud from the pool.

Geothermally- Any area of naturally-occurring seasonal or permanent aquatic habitat

influenced aquatic  of thermotolerant, thermophilic, or extremophilic indigenous species in

habitat a water body or part thereof influenced by natural geothermal input, or
in a geothermally-influenced water body.

Geothermally- Any naturally-occurring wetland, lake, pool, or stream, or

influenced water
body

portion thereof (including the bed and banks), whose chemical
or temperature profile is significantly influenced by natural
geothermal input and which is either:

« a standing water body of greater than 30 m? surface area, or

e a flowing water body longer than 100 metres and with a flow
greater than 0.1 m°/sec
in which natural geothermal input has caused the water to
have:

e atemperature of greater than 30°C, or

 a chloride concentration of greater than 120 g/m®, or

 a sulphate concentration of greater than 60 g/m®, or

e geothermal mineral deposition,
measured at least 7 days after a significant rainfall event.

In large or poorly mixed water bodies, only those portions which meet

the above conditions are included in this definition.

Hydrothermal

eruption crater

Any naturally-occurring crater produced by the explosive boiling of
geothermal water without the direct involvement of near-surface

magma, and by the consequent ejection of material derived from the




Feature type Definition
rock matrix. The area of a hydrothermal eruption crater comprises that
of the crater, its sides, and the ejecta deposited around the crater.
Culturally Any geothermal surface feature, whether artificial, natural, or modified

significant feature  that is deemed significant following consideration of the criteria for

determining significance of cultural heritage resources in APP7 of the

Regional Policy Statement.

Table 21 lists Significant Geothermal Feature types. There are other Geothermal

Features in the region that have not been included as significant. These include but

are not
[ ]
[ ]

limited to:

fumaroles producing steam of less than 100°C;
heated or steaming ground;

geothermally altered ground;

collapse pits;

geothermal springs or seeps; and

ancient sinter.
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