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MAY IT PLEASE THE TRIBUNAL:

1. In this memorandum the Crown responds to the email direction to file any
further submissions in response to the memorandum filed by counsel for
He Pou a Rangi Climate Change Commission (Commission) by 4pm,
9 March 2026.

Background

He Pou a Rangi Climate Change Commission submissions

2.

On 27 February 2026, counsel for the Commission filed a memorandum
addressing a request by coordinating counsel that the Commission provide

evidence to the Tribunal.l

In particular, claimant coordinating counsel sought evidence from the

Commission on:

3.1 How the Commission in its operations discharges its obligations
under s 5M of the Climate Change Response Act 2002 (CCRA) to
take into consideration the Crown-Maori relationship, te ao Maori

and specific effects on iwi and Maori;

3.2 How the Commission discharges its consultation obligations under

s 5N of the CCRA in regard to Maori.

In the 27 February memorandum, counsel for the Commission explained
that the Commission is an independent Crown entity established under
Part 1A of the CCRA.2 Counsel noted that the CCRA provides for the

Commission to act independently in exercising its functions.

Counsel submitted that the Commission did not understand its actions to
be within the scope of the inquiry, which it has not sought to be involved

in.3

Counsel further submitted that any input the Commission provides could

be by way of a written memorandum, addressing any questions the

1 Memorandum of counsel for He Pou a Rangi Climate Change Commission, dated 27 February 2026.
2 Above n 1 at [8].
3 Above n 1 at [13].
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Tribunal identifies, that are not already dealt with in evidence before the

Tribunal .?

Claimant co-ordinating counsel submissions

7.

On 2 March 2026, claimant co-ordinating counsel filed a memorandum in
response to the Commission’s 27 February memorandum. Counsel noted
that they did not accept the narrative of events in the 27 February
memorandum, but submitted that further discussion of the events would

not further advance the Tribunal’s purpose.®

Counsel submitted that they consider the Commission’s functions and
work to be central to the Tribunal’s issues. Counsel also noted that while
the Commission is a Crown entity, they consider that the work undertaken
by the Commission to be central to the Crown’s response to climate change
and to the issue of whether the Crown has sufficiently prevented or

mitigated the impacts of climate change on M3ori.®

Counsel agreed that there was benefit in the Tribunal asking the
Commission to provide evidence and sought a direction scheduling a

judicial conference to address this.”

Wai 3382 submissions

10. On 2 March 2026, counsel for Wai 3382 filed a memorandum in response,
also seeking a direction for the Commission to provide evidence to the
Tribunal.®

11. Counsel for Wai 3382 refer to the evidence of Alison Cole, a witness in this
inquiry, on the ‘existence and disestablishment’ of a team at the
Commission with the role of implementing s 5M(f) of the CCRA.® This

4 Above n 1 at [15].

5 Memorandum of claimant coordinating counsel, dated 2 March 2026 at [2].

6 Above n 5 at [3].

7 Above n 5 at [4]

8 Memorandum of counsel for Wai 3382, dated 2 March 2026 at [3].

9 Above n 8 at [6].
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12.

13.

14.

15.

provision requires the Commission to consider, where relevant, the Crown-

Maori relationship, te ao Maori and specific effects on iwi and M3ori.*°

Counsel for Wai 3382 have filed an amended statement of claim with a
further cause of action added at [10.1]. Counsel assert that by
disestablishing its Ohu Iwi/Maori business group, the Commission has
limited its ability to engage with Maori, and to monitor and advise on the

Crown’s climate policies from a Maori worldview.!!

Counsel note that the Crown evidence filed in 2025 did not include any

evidence from the Commission.12

Counsel for Wai 3382 reiterate the request from claimant coordinating
counsel that the Commission appear before the Tribunal to give evidence
on, amongst other matters, how it discharges its obligations under s 5M(f)
of the CCRA, and on the details of its now-disestablished Ohu Ilwi/Maori
business group.'® Counsel point to the significance of the Commission to

Crown policy-making.#

Counsel further submit that evidence provided by the Commission to the
Tribunal should be regarded as Crown evidence, and seek 45 minutes to

cross-examine a representative from the Commission on this evidence.®

Crown submissions in response

Distinction between the Crown and Crown entities

16.

In respect of this inquiry, the Tribunal’s jurisdiction is to inquire into
legislation, policies, practices, actions and omissions undertaken by or on

behalf of the Crown.’

10 Climate Change Response Act 2002, s 5M(f).
1 Above n 8 at [19].

12 Above n 8 at [10].

13 Above n 8 at [10].

14 Above n 8 at [13].

15 Above n 8 at [16].

16 Above n 8 at [22].

R Treaty of Waitangi Act 1975, s 6.
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17.

18.

4

The Crown means different things in different contexts,® but in the Treaty
context it means the executive government (comprising Cabinet, Ministers

and their departments).!?

The ‘umbrella of the Crown’ encompasses various actors and entities, with
the core executive (i.e., ministers of the Crown and their ministries or
departments), with a wider public sector including statutory bodies and
public and private entities performing public functions beyond that.?° A key
distinction between these entities is the degree of control that a Minister

is legally entitled to exercise over the body in question.?!

Independence of He Pou a Rangi Climate Change Commission

19.

20.

21.

22.

The Commission is an independent Crown entity, which is one form of

statutory entity under the Crown Entities Act.??

Section 15 of the Crown Entities Act creates a legal distinction between the
statutory entities in Schedule 1 and the Crown. It provides that a statutory
entity is a legal entity separate from the Crown.?*> The Commission is

accordingly not part of the Crown.

The purposes of the Commission are to provide independent, expert advice
to the Government on mitigation and adaptation, and to monitor and
review the Government’s progress towards emissions reduction and

adaptation goals.?*

The Crown highlights the centrality of the Commission’s independence in
these two purposes. Further, the CCRA requires the Commission to act

independently in performing its functions and duties.?> There are two

18

19

20

21

22

23

24

25

M v Home Office [1993] 3 All ER 537, 540; P Joseph Joseph on Constitutional and Administrative Law (5t
ed, Thomson Reuters New Zealand Ltd, 2021) at [18.4.3]; ACC v Stafford [2018] NZHC 218 at [68]-[74].

Te Tari Whakatau Ka tika @ muri, ka tika G muri - Healing the Past, Building a Future (August 2025) at 17.

P Joseph Joseph on Constitutional and Administrative Law (5t ed, Thomson Reuters New Zealand Ltd,
2021) at [18.4.3].

P Joseph Joseph on Constitutional and Administrative Law (5t ed, Thomson Reuters New Zealand Ltd,
2021) at [18.4.3(2)].

Crown Entities Act 2004, sch 1.

Crown Entities Act 2004, s 15.

Climate Change Response Act 2002, s 5B.
Climate Change Response Act 2002, s 50.
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23.

24,

Timing

25.

situations in which the Minister may direct the Commission to have regard

to Government policy:?®

22.1 In recommending unit supply settings of the New Zealand

emissions trading scheme; and

22.2 Providing advice about New Zealand’s nationally determined

contribution under the Paris Agreement.

In these limited circumstances, the obligation on the Commission is simply
to “have regard to” government policies, not “comply with” or “give effect
to”. The requirement to “have regard to” a matter generally means to give
genuine attention and thought to it.2’ But it remains open to the decision-
maker to conclude that the matter is not of sufficient significance to

outweigh other contrary considerations.?®

Crown entities may fall within the jurisdiction of the Tribunal where there
is a level of Ministerial control such that they are acting ‘on behalf’ of the
Crown. The independence of the Commission in this case is stark. As
outlined, there are two identified situations in which the Minister may
direct the Commission to have regard to Government policy (which, as
discussed, does not mean it has to give effect to such policies, let alone to
act ‘on behalf of’ the government). Neither is at issue in the memoranda
filed by claimant counsel proposing that the Commission file evidence in
this inquiry. Accordingly, under s 6 of the Treaty of Waitangi Act, the
Tribunal does not have jurisdiction to inquire into the Commission’s actions

in this context.

While the above points legally answer this issue, even were the Tribunal to
disagree there are strong practical reasons that tell against the

Commission’s involvement at this very late stage.

26 Climate Change Response Act 2002, s 50(2).
277 J & C Vaudrey Ltd v Canterbury Medical Officer of Health [2016] NZCA 539, [2017] 2 NZLR 334 at [41].
28 Sanford Ltd v New Zealand Recreational Fishing Council Inc [2008] NZCA 160 at [95].
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26.

27.

28.

10111650

Crown counsel note the lateness of this issue in the context of this priority

inquiry:
26.1 Claims for this inquiry were largely filed in the first half of 2024.

26.2 The Crown filed its evidence some six months ago, as is noted in

the memorandum filed by counsel for Wai 3382.

26.3 The Crown already has two full weeks of hearing time and no time
to add additional witnesses. It has been preparing summaries to

ensure time is available for cross examination.

26.4 Claimant counsel sought additional time for their own reply
evidence, which would indicate there is limited time in the

remaining evidence weeks.

26.5 The questions and scope of the evidence being sought from the
Commission is unclear and therefore tells against trying to add

them to this overall inquiry at this late stage.

26.6 Their involvement might spark the need for further evidence from

the Crown or claimants.

Respectfully, from a practical perspective when the overall justice of this
situation is considered, there has been sufficient time to raise evidential
matters prior to this late stage. The admission and consideration of this
late evident will increase pressure on the already very tight timeframe in

this inquiry.

Further, the lack of clarity as to what the Commission would say tells
against their involvement, when the Crown already provides evidence that
covers in detail the CCRA. Ultimately, as the Commission itself notes, if the
Tribunal were to consider any gaps in the Inquiry arose, then the most
appropriate and fair course would be for those questions to be put from

the Tribunal to the Commission to consider.



9 Maehe| March 2026

/A
J Prebble / N'Fong / G Seeley / L Tucker
Counsel for the Crown

TO: The Registrar, Waitangi Tribunal

AND TO: Claimant Counsel
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