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APPENDIX A: RELEVANT TE TIRITI / TREATY PRINCIPLES

Te Matapono o te Tino Rangatiratanga

1. Tino rangatiratanga is the mana or full chiefly authority exercised by Mé&ori
over their people, their resources, and their taonga, whether tangible or
intangible.? It reflects a pre-existing authority, expressed through
self-government and autonomy, and is concerned with the exercise of
leadership in a manner that preserves and upholds mana,? including
obligations of care to one’s people.? Rangatiratanga limits the Crown’s right
to govern and is shaped by obligations within and between hapi and iwi, by
responsibilities of kaitiakitanga, and by the reciprocal relationship
established under te Tiriti. Te Tiriti guaranteed to Maori their tino
rangatiratanga, and the Tribunal has consistently assessed Crown actions
and omissions against that guarantee. In this inquiry, it is particularly

relevant that tino rangatiratanga is not an exclusively male domain. Wahine

Maori have exercised political, spiritual, and cultural leadership both

RECEIVED traditionally* and in contemporary contexts. The guarantee of rangatiratanga
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includes authority over the balance of mana wahine and mana tane, and the

9 Mar 26 protection of the distinct leadership roles, perspectives and needs of wahine
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Maori.5

Te Matapono o te Matapopore Moroki

2. As is widely known, the Crown is required to actively protect the Treaty rights
and interests of wahine Maori® to the fullest extent reasonably practicable.”

This includes both refraining from interference with tino rangatiratanga and
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taking positive steps to support its exercise where sought by Maori.2 Active
protection may extend to affirmative measures to address structural or
historical disadvantage but must be balanced against rangatiratanga and
does not justify imposed or restrictive interventions.® The obligation of active
protection is continuous, with its precise scope informed by context and the
extent of practical Crown influence.’® Crown failure to actively protect the
rights and interests of wahine Maori, including through wilful ignorance, may
constitute a Treaty breach, just as much as their active removal''. The duty
is heightened where there are past Crown wrongs and enduring prejudice. 12
Active protection extends to taonga and the mana associated with them
under article 2, including mana wahine as a taonga requiring particular

protection.

3. Additionally, to actively protect also includes taking reasonable and informed
steps to address inequitable outcomes. This requires the Crown to inform
itself of the needs of wahine Maori, to address the causes of inequity, and
to provide needs-based resources to reduce structural and historical

disadvantage experienced disproportionately by wahine Maori.

Te Matapono o te Houruatanga

4, Partnership is central to te Tiriti. Te Tiriti established a relationship akin to a
partnership, imposing mutual obligations on the parties to act reasonably
and in the utmost good faith.'® The Tribunal has described this principle as
arising from the Treaty’s basic objective of creating a framework for two
peoples to live together in one country.’® As a founding relationship,

partnership creates enduring obligations'” and applies to Maori collectively,
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including wahine Maori, and not solely to iwi authorities'® or tane Maori. The
Tribunal has found that true partnership requires more than the provision of
information. It entails substantive consultation founded on reasonableness,
mutual cooperation, and trust.'® The principle of reciprocity positions the
Crown’s exercise of kdwanatanga as contingent on its protection of tino
rangatiratanga.?® Given the inherent power imbalance in the Treaty
relationship,?! the Crown must ensure that wahine Maori are not
disadvantaged, particularly where Maori seek partnership and where
disparities in outcomes persist.?? In this regard, partnership requires the
Crown to work with Maori as co-designers of the governance, delivery, and
monitoring of services accessed by Maori, in a manner that recognises tino
rangatiratanga.?®> Co-design requires wahine involvement in both policy
development and implementation, not merely being consulted on

predetermined Crown models or policy outcomes.?*

Te Matapono o te Mana Taurite

5. Te matapono o te mana taurite is derived from article 3 of te Tiriti/the
Treaty,?® and requires the Crown to act fairly and with justice to all citizens.?®
This includes ensuring that wahine Maori do not experience inequity, and as
part of this, actively informing itself of any inequity affecting wahine Maori.?’
The Tribunal has held that article 3 not only guarantees freedom from
discrimination but obliges the Crown to positively promote equity.?® Equity
under te Tiriti encompasses equality of opportunity, process, outcomes, and
autonomy.?® These conceptions incur various Crown obligations, including

that wahine Maori are an identifiable group with particularly pressing
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needs,*® and that equity requires more than outcomes proportionate to
population size.?! It requires recognition and restoration of rangatiratanga so
that wahine Maori may thrive as wahine Maori.*? Equity requires the Crown
to address discrimination, whether conscious or unconscious,*? including the
intersecting effects of racism and sexism experienced by wahine Maori.3*
The Tribunal has applied both the principle of equity, concerning treatment
of Maori in relation to non-Maori, and the principle of equal treatment,

concerning treatment among Maori groups.

Te Matapono o te Whakatika

6. The Crown has a duty to provide fair redress for Treaty breaches.* Redress
must be remedial and proportionate, rather than legalistic,*® and must be
feasible.®” It must be positive in nature®® and capable of addressing
economic, political, cultural, psychological, spiritual, and community
prejudice.®® Redress must also be equitable and avoid creating fresh

grievances, requiring fairness and proportionality.*°

7. The right to redress is reconstructive.*' It is directed to restoring the Crown’s
integrity and the mana of wahine Maori,*> and requires the removal of
outstanding prejudice and the prevention of future, similar prejudice.*

Where the nature and extent of prejudice are significant, redress may require
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a restorative or re-establishment approach that provides a sound basis for

improved arrangements in the future.**

8. Wahine Maori constitute a distinct group with distinct experiences of
deprivation.*® In those circumstances, the principle of redress may require
group compensation for group deprivation. A restorative approach to redress
considers what remedies are required to restore mana and rangatiratanga,
to support an economic base for whanau, hapd, and community rebuilding,

and to restore the relationship between wahine Maori and the Crown.*¢
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