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INTRODUCTION

Te Kapotai and Te Rdnanga o Ngati Hine (“Ngati Hine”) (collectively
referred to as “the claimants”) have come to the Tribunal to raise
concerns with the Crown’s unilateral decision making to deprioritise
and remove te Tiriti/the Treaty' from legislation, and te reo Maori,
tikanga, matauranga Maori and Aotearoa histories from the New

Zealand curriculum.

The claimants’ appraisal of these matters have led them to believe that
the Crown is dismissive of Maori, and te Tiriti/the Treaty and its value
for providing the foundations of an education system that is culturally

safe as well as focused on educational outcomes.

Such is the pace of things happening in the education space that the
claimants are left feeling vulnerable, unheard, and uncertain about the
direction of the education system and the place of tamariki Maori in it

(as well as teachers, principals, support staff and others).

The substantial body of claimant evidence shows it is both what, and
how, things are unfolding in the education sector that are cause for
concern. Thirteen witnesses filed in support of these claims, their
evidence covers tikanga, sector leadership and specific expertise in
subject areas as well as on-the-ground experience and insights at the

community level.

These opening submissions are necessarily focussed on introducing

the Tribunal to the number and variety of concerns facing Maori in the

" Please note that throughout these submissions, where we use ‘te Tiriti o Waitangi’ or
‘te Tiriti’, we are referring to the text in te reo Maori. Where we refer to ‘the Treaty of
Waitangi’ or ‘the Treaty’, we are referring to the text in English. Where we want to refer
to both texts together, or to the event as a whole without specifying either text, we use
the term ‘the treaty’ in lower case. This differentiation was also used by the Tribunal in
the Wai 1040 reports with the intention of providing clarity for readers without prejudging
the relevance of either text to the treaty’s overall meaning and effect (for instance, see:
Waitangi Tribunal, He Whakaputanga me te Tiriti: The Declaration and the Treaty — The
Report on Stage 1 of the Te Paparahi o Te Raki Inquiry at 2 and 11.
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education sector and the treaty jurisprudence relevant to the Tribunal’'s

consideration of the issues.
THE PRIMARY ISSUES AND FOCUS FOR THIS INQUIRY

The issues for this inquiry relate to the Crown’s removal of section
127(1)(d) from the Education and Training Act 2020 and proposed

changes to the New Zealand Curriculum — Te Mataiaho.?

Section 127(1)(d)
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Section 127(1)(d) required every school board governing a state
school to give effect to te Tiriti o Waitangi. On 11 November 2025, that

provision was removed by the Crown.

The primary issues in respect of the removal of section 127(1)(d) are

two fold: lack of engagement with Maori and the impacts of its removal.

The decision to remove section 127(1)(d) was made one day prior to
the Bill entering the Committee of the Whole House stage.®> This
means there was no engagement with Maori at any stage in the policy
development process including the select committee, and no

opportunity for Maori to influence the decisions that were made.

The impacts of the Crown’s decision to remove section 127(1)(d)
means there is no explicit statutory directive to embed Maori
perspectives in the governance and curriculum of schools. It means
te Tiriti is invisibilised and devalued. Where once there was a legal
requirement for school boards to give effect to te Tiriti, now it is optional

and of no consequence if school boards choose not to.

There is tension where the Crown’s evidence talks about being clear
that it owes treaty duties in the education space, and that these duties
are significant and enduring,* and yet at the most basic level the Crown

did not engage with Maori on something as significant as the removal

2 Wai 3553, #2.5.7(a), Final statement of issues.

3 Hansard, Education and Training Amendment Bill (No 2) — In Committee—Part 1 (4
November 2025).

4 Wai 3553, #A42 , Brief of Evidence of Ellen McGregor Reid (March 2026) at [21].



of te Tiriti from section 127(1)(d).> Such is the Crown’s approach to
the changes it is making in the education sector, that it acknowledges

it has duties and then proceeds to undermine them.

Proposed changes to the New Zealand Curriculum — Te Mataiaho
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2.1

The New Zealand Curriculum for English medium and Te Marautanga
o Aotearoa for Maori medium schools is being updated and made
available in phases, with schools and kura having until the beginning

of 2027 to start using the fully refreshed national curriculum.®

On 28 October 2025, the Minister released the first full draft of New
Zealand’s new Years 1-10 curriculum.” The draft curriculum is subject
to six months of consultation and feedback from principals, teachers,

and educators as preparation begins for implementation.®

The draft Years 11-13 subject curricula are expected to be released in
Term 1 2026 for feedback and familiarisation.® Implementation is
expected to be aligned with any changes to the new qualification
system to replace NCEA."

The primary issues in respect of the curriculum changes are a lack of
engagement with Maori; and the content or substance of the
curriculum changes and how they impact Maori learners (along with

their teachers and leaders).

In many instances core groups were left out of the curriculum’s
development! meaning the rights and interests of those they
represent and advocate for (a substantial portion of the 97% of Maori

learners, who are educated in English-medium schools, along with

>Wai 1546, #3.1.19, Crown submissions in response to applications for urgency, (3
December 2025) at [3.1], [10], [12].

8 Ministry of Education, National curriculum timelines, (13 June 2024).

" The Official website of the New Zealand Government, Refreshed national curriculum
fo raise achievement, (28 October 2025).

8 Above.

9 Ministry of Education, Years 11-13 subjects for the National Curriculum (29 September
2025); Ministry of Education, Senior Secondary Subjects (11 September 2025).

0 Ministry of Education, Senior Secondary Subjects (11 September 2025).

" Wai 3553, #A4, Joint Brief of evidence of Bruce Jepsen and Therese Ford [24
Paengawhawha 2026] at [3]; Wai 3553, #A20, Brief of Evidence of Leanne Otene [24
Potdterangi 2026] at [28].



https://tahurangi.education.govt.nz/national-curriculum-timelines
https://www.beehive.govt.nz/release/refreshed-national-curriculum-raise-achievement
https://www.beehive.govt.nz/release/refreshed-national-curriculum-raise-achievement
https://files-au-prod.cms.commerce.dynamics.com/cms/api/qwxsnqcpfm/binary/MLe0TF
https://tahurangi.education.govt.nz/senior-secondary-subjects
https://tahurangi.education.govt.nz/senior-secondary-subjects
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their teachers and leaders) were also shut out.'? This was coupled
with a lack of meaningful engagement where sector leaders were
asked to sign non-disclosure agreements' and feedback was not

reflected in decision-making.™

The evidence of tikanga experts as well as those who are principals
and teachers in the claimants’ communities also talk about a deeper
connection to the learning environment where tamariki Maori learn
about their own tikanga, matauranga, and ways of being'® and how
this plays an important role in shaping who they end up being.'®
Curriculum changes that shift away from these connections and
cultural groundings are characterised as a shift away from who they
are, “if we remove te reo, tikanga, matauranga and histories, the

Government is asking us to essentially remove ourselves.”!’

The impact of a curriculum that has been designed without Maori and
without sector leaders who have the expertise on how to achieve
educational outcomes for Maori poses a culturally unsafe learning
environment for Maori learners (their teachers and leaders) as the
Crown pushes forward with a curriculum that sector leaders describe

as “recolonising” and “whitewashing”.'®
TE TIRITI O WAITANGI

In similar circumstances where a protective treaty provision was
removed from legislation without engagement with Maori and proper

regard for assessing the impacts of its removal, the Oranga Tamariki

2 Wai 3553, #A4, Joint Brief of evidence of Bruce Jepsen and Therese Ford [24
Paengawhawha 2026] at [4].

3 Wai 3553, #A20, Brief of Evidence of Leanne Otene [24 Potiterangi 2026] at [32]-
[32]; Wai 3553, #A22, Brief of evidence of Phillipa Tinning [24 Paengawhawha 2026] at
[38]-[43].

4 Wai 3553, #A20, Brief of Evidence of Leanne Otene [24 Potiterangi 2026] at [32]-

[33].

5 Wai 3553, #A23, Brief of evidence of Te Rerenga Walker [24 Paengawhawha 2026]

at [11].

6 Wai 3553, #A23, Brief of evidence of Te Rerenga Walker [24 Paengawhawha 2026]
at [9]; Wai 3553, #A19, Brief of evidence of Moe Milne [24 Paengawhawha 2026] at

[16].

7 Wai 3553, #A5 Affidavit of Maia Cooper [18 November 2025] at [13].
8 Wai 3553, #A4, Joint Brief of evidence of Bruce Jepsen and Therese Ford [24
Paengawhawha 2026] at [11].



(Section 7AA) Urgent Inquiry (“Oranga Tamariki”) Tribunal said that
the Crown does not have a unilateral right to redefine or breach te Tiriti

o Waitangi:"®

...once Ministers are sworn in and the government is formed,
the executive so constituted are responsible for meeting the
Crown’s obligations to Maori under the Treaty of Waitangi. Itis
a Treaty of Waitangi, not a proclamation of Waitangi, and the
Crown does not have a unilateral right to redefine or breach its
terms. The obligation is to honour the Treaty and act in good

faith towards the Treaty partner.

3.2  The claimants draw the Tribunal’s attention to what was said by the
Oranga Tamariki Tribunal because (from a comparative perspective)
the Crown has, again, acted without proper regard for its obligations to

Maori under te Tiriti o Waitangi.

3.3  The appropriate starting point for treaty interpretation in respect of the
issues before this Tribunal is Article 2. Fundamental to this
interpretation are the Crown’s duties to foster tino rangatiratanga and
ensure its laws and policies are just, fair and equitable, and give effect
to treaty rights and guarantees;?° as well as to recognise and respect

Maori and their mana, tikanga, matauranga, and te reo Maori.?!

3.4  The Tribunal has placed a high threshold on instances where the
Crown acts contrary to its duty to make decisions and develop policies

that do not adequately recognise treaty rights and guarantees:??

We accept that it might well be the case that in some situations
the Crown must balance its treaty obligations to Maori against
the interests of other sections of the community — for instance,

in exceptional circumstances, such as war, or in the interests of

9 Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry Report (Wai
3350, 29 April 2024), at 13.

20 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 69.

2! Waitangi Tribunal Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022) at 78.

22 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 61.



public safety, or in matters involving the national interest. But
even so, as the Tribunal has found in the past, such a balancing
exercise must not be undertaken ‘without restraint’; that is, it
must not diminish the authority of tribes and hapd. And in the
absence of such exceptional circumstances, the Crown had
and has no right to impinge on the rights of Te Raki hapi and

iwi to make their own decisions.

3.5 It is submitted that the Crown’s decisions in relation to the education
sector including the removal of section 127(1)(d) and the curriculum
changes currently on foot are an inappropriate exercise of its authority,
one which undermines the claimants’ tino rangatiratanga and the

partnership under te Tiriti.

3.6  The Tribunal are asked to focus on the standards and duties required
of the Crown to give effect to treaty rights and guarantees. Counsel
submit both te Tiriti partners must be able to exercise their respective
authorities as well as meet their partnership obligations in relation to
any Crown decisions and policies concerning education. In respect of

the principle of partnership the Tribunal have said:%®

the Crown cannot unilaterally decide what Maori interests are
or what the sphere of tino rangatiratanga encompassed — that
is for Maori to negotiate with the Crown. Instead, in the spirit of
partnership, the Crown has a duty to engage with Maori (rather
than merely consult) on how it should recognise rangatiratanga
and, where agreed, give effect to it in New Zealand law.
Likewise, the Crown is obliged to include Maori in decision-
making around the operation of law in Maori communities, or in

cases where Maori are impacted”.

3.7 In addition to authority and partnership, Article 3 guarantees Maori

equitable treatment. In its provision for equity, the Crown is to ensure

2 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 62.
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that measures are developed and implemented in partnership with

Maori and are both culturally and legally appropriate.?*

The Tribunal have said that “providing the same or similar service
across Maori and non-Maori population groups may be quite unlikely
to satisfy the principle of equity”. Accordingly, satisfying the principle
of equity requires fair treatment, not just treatment that is equal or the

same.?® This duty is also heightened if inequities are especially stark.2®

In this context the principle of equity is particularly relevant where
claimant witnesses have identified and speak to institutional racism,?’
inconsistency across the system,?® alienation of M3ori learners,?® and

limitations to achieving equitable outcomes for Maori learners.*°

In the He Tangata, He Whenua report, the Tribunal confirmed that the
principle of equal treatment requires the Crown to act fairly and
impartially toward all Maori, and to avoid creating or exacerbating
divisions by advantaging some Maori groups over others where their

circumstances, rights and interests are broadly the same.3'

The Crown’s decision to remove the treaty provision from the
Education and Training Act means that Maori learners, along with their
Maori teachers and leaders, may have different educational
experiences because Maori learners at Maori-medium schools retain
the benefits of a schooling system that gives effect to, and values, te

Tiriti, whereas the 97% of Maori learners educated in English-medium

24 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 68.

25 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

26 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

27 Wai 3553, #A4, Joint Brief of evidence of Bruce Jepsen and Therese Ford [24
Paengawhawha 2026] at [11].

28 Wai 3553, #A36, Brief of evidence of Meredith Kennett [25 Paengawhawha 2026] at
[25]; Wai 3553, #A21, Brief of evidence of Heemi McDonald [24 Paengawhawha 2026]

at [57].

29 Wai 3553, #A37, Brief of evidence of Professor Jodie Hunter [25 Paengawhawha
2026] at [17].
30 Wai 3553, #A22, Brief of evidence of Phillipa Tinning [24 Paengawhawha 2026] at

[47].

31 Waitangi Tribunal, He Tangata, He Whenua: The Citizenship Report (Wai 3513, 31
October 2025) at 7.
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schools do not. Such circumstances can create an uncertain
environment where inequity and unequal treatment can become
entrenched. An environment that is inconsistent with the Crown’s

duties to Maori.
THE EVIDENCE

The approach to the body of evidence supporting these claims was to
get a cross-section of expert withesses to provide their insights on the

education sector and the issues before this Tribunal.

Accordingly, Waihoroi Shortland, Moe Milne and Kara George provide
kaumatua and tikanga expertise from a tribal leadership perspective;
Bruce Jepsen and Therese Ford, Leanne Otene and Meredith Kennett
provide a sector leadership purview over the relevant issues;
Professor Jodie Hunter, Heemi McDonald; and Philippa Tinning also
provide sector leadership perspectives alongside specific expertise in
subject areas; and Te Rerenga Walker; Maia Cooper; and Arona
Tipene provide on-the-ground insights into the claimants’ takiwa and
the impact on communities such as Ngati Hine and Te Kapotai. A

summary of the claimant evidence is provided at Appendix “A”.

Read as a whole, the evidence demonstrates the Crown is reshaping
the education system without consideration and inclusion of Maori and
te Tiriti. The changes dilute te reo Maori, tikanga Maori, and
matauranga Maori within the curriculum, removes the requirement to
included Maori perspectives at a governance level, and have been
advanced without adequate engagement with Maori or sector bodies

representing them.

As aresult, it is Maori learners who bear the impact the most, receiving
a clear message through the system that their language, culture, and

identity are not valued.
CONCLUDING REMARKS

The key focus of this inquiry must be on the Crown’s actions and the

resulting prejudice that is immediate and ongoing.
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The Crown’s actions show a disregard for te Tiriti/the Treaty
partnership;®? and the likelihood of entrenching inequity.3
Consequently, tamariki Maori, teachers, principals as well as whanau
and hapu are vulnerable to school environments that are not culturally
responsive. In such a volatile environment, it cannot be said that the

Crown is acting consistently with te Tiriti o Waitangi.

It falls to this Tribunal to recommend next steps in order to address the
prejudice being experienced by the claimants. Counsel respectfully
submit the way forward needs to include engagement with Maori and
sector leaders to restore te Tiriti/the Treaty into legislation as well as
te reo Maori, tikanga, matauranga Maori, and Aotearoa histories back

into the curriculum.

| TENEI RA, te ra 2 o Paengawhawha 2026

Dr Season-Mary Downs/Chelsea Terei-Tipene/Jessica Hita
Nga roia mo nga kaikeréme

32 Wai 1546, #A3, Affidavit of Waihoroi Shortland [18 November 2025] at [7]-[8], [12].

33 Wai 1546, #A6 Affidavit of Maia Cooper [18 November 2025] at [18]; Wai 3553, #A22,
Brief of evidence of Phillipa Tinning [24 Paengawhawha 2026] at [13], [47], [52]; Wai
3553, #A4, Joint Brief of evidence of Bruce Jepsen and Therese Ford [24
Paengawhawha 2026] at [19].
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