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TEENAA E TE ROOPU WHAKAMANA I TE TIRITI O WAITANGI, 

 

Mahia te mahi, hei painga moo te iwi. Manaakitia te iwi, 
whaangaingia te tangata. Kia mau ki te aroha, me te Rangimarie 

 

Do the work, for the benefit of the people. Uplift and serve the 
people. Allow love and peace be our foundation 

 
- Te Puea Herangi 

 

INTRODUCTION 

1. Te Puea’s words speak to what it means to be honourable - 

to work in service for the benefit of people, with a foundation 

of love and peace. That is what is required of our leaders and 

that is what is required of the Crown’s honour. 

2. Unfortunately, the removal of s 127(1)(d) of the Education 

and Training Act 2020 (Act), which imposed statutory treaty 

obligations on school boards, and the new draft Te Maataiaho 

| the New Zealand Curriculum (the reforms), represent 

failures of the Crown to act with honour under te Tiriti. 

3. These submissions are filed on behalf of Te Whakakitenga o 

Waikato Incorporated (Te Whakakitenga), an interested 

party to this inquiry, on behalf and for the benefit of the iwi 

of Waikato and its hapuu, marae, whaanau and tribal 

members.1 They address: 

(a) the interests of Te Whakakitenga and Waikato; 

(b) the Crown’s duty to honour te Tiriti; 

(c) the removal of s 127(1)(d), the shifts in Te Maataiaho, 

and resulting prejudice; and 

(d) the relief sought by Te Whakakitenga. 

4. For Te Whakakitenga and Waikato, the reforms represent the 

continued dishonourable conduct by the Crown arising from 

coalition agreements, that put at risk tamariki and whaanau 

 
1  Memorandum-directions of the Presiding Officer dated 12 March 2026 (Wai 

3553, #2.5.2). 
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Maaori. The Crown therefore must take active and deliberate 

steps to reset and restore its relationship with Maaori. 

TE WHAKAKITENGA O WAIKATO 

5. Te Whakakitenga is: 

(a) the representative governing body for the iwi of 

Waikato; 

(b) the trustee of the Waikato Raupatu Lands Trust, which 

is the post-settlement governance entity for Waikato 

for the purposes of the Waikato Raupatu Lands Deed 

of Settlement dated 22 May 1995 and the Waikato 

Raupatu Claims Settlement Act 1995; and  

(c) the trustee of the Waikato Raupatu River Trust, which 

is the post-settlement governance entity for Waikato 

for the purposes of the Deed of Settlement in relation 

to the Waikato River dated 17 December 2009 and the 

Waikato-Tainui Raupatu Claims (Waikato River) 

Settlement Act 2010. 

6. The area in which Waikato has customary interests (the 

Waikato Rohe) extends from Te Rohe Potae in the south to 

Manukau Harbour and Taamaki Makaurau in the north, and 

from the west coast (and the harbours of Manukau, 

Whaaingaroa, Aotea and Kawhia) to Waitemataa Harbour and 

Tiikapa Moana and the mountain ranges of Hapuakohe and 

Kaimai in the east, and includes the sacred mountains of 

Taupiri, Karioi, Pirongia and Maungatautari, and New 

Zealand’s longest river, Te Awa o Waikato. Both through its 

hapuu and collectively as an iwi, Waikato maintains ahi kaa, 

exercises mana whakahaere, rangatiratanga and 

kaitiakitanga, and upholds and exercises Waikato tikanga, 

kawa, maatauranga and reo within the Waikato Rohe. 

Accordingly, within Waikato’s rohe sit many schools that are 

impacted by the Crown’s educational reforms. 
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Te Whakakitenga Evidence 

7. To assist the Tribunal, a brief of evidence from Dr Raewyn 

Mahara, General Manager – Maatauranga (Education and 

Pathways) at Te Whakakitenga, has been filed on behalf of 

Waikato.2  

8. Her evidence outlines Waikato’s work to uplift the education 

sector and assesses the impacts of the reforms at iwi and 

governance levels. It highlights the risk of undoing years of 

Maaori‑led progress, the settlement interests at stake, and 

the need to restore and strengthen the amendments and 

curriculum for improved educational outcomes. 

THE DUTY TO HONOUR TE TIRITI 

9. These submissions do not seek to substantively duplicate or 

encroach unduly into legal or factual matters that will be well-

traversed in the pleadings and submissions filed by the 

applicants. To be of most assistance to the Tribunal, these 

submissions focus on the duty to honour Te Tiriti that the 

Crown holds under section 4 of the Act with particular 

reference to the experience of Waikato. 

10. Section 4 states:  

The purpose of this Act is to establish and regulate an 

education system that— 

(a)  provides New Zealanders and those studying in New 

Zealand with the skills, knowledge, and capabilities 

that they need to fully participate in the labour 

market, society, and their communities; and 

(b)  supports their health, safety, and well-being; and 

(c)  assures the quality of the education provided and the 

institutions and educators that provide and support it; 

and 

(d)  honours Te Tiriti o Waitangi and supports Māori-

Crown relationships. 

[Emphasis Added] 

 
2  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31). 

https://www.legislation.govt.nz/act/public/2020/38/en/latest/DLM435834
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11. That section 4 is the purpose section of the Act is particularly 

significant. The Crown’s duty to honour te Tiriti is foundational 

to the Act and informs all of its provisions.3 It serves as a 

guiding statement of intent that assists with interpretation 

and implementation. This duty does not arise solely from the 

Act itself, but reflects the Crown’s wider and antecedent legal 

obligation to act with honour under te Tiriti.  

12. The sole consideration of section 4 in the courts (NZEI v 

Minister of Education (NZEI),4 involving a judicial review by 

the NZEI of the Government’s decision to disestablish 

Resource Teacher Literacy and Resource Teacher Maaori 

roles),5 included an obiter comment that section 4 is “an aid 

to interpretation”.6 Under standard legal principles, the power 

of interpretive direction should not be overlooked - every 

provision in an Act should be interpreted consistently with its 

stated purpose. The purpose section signals high-level policy 

choices and objectives of Parliament, bridging the gap 

between policy intent and legal text. It also guides discretion 

by providing the underlying justification for the legal regime.  

13. However, in the NZEI decision, the High Court also 

acknowledged its limitations, holding that assessing Treaty 

compliance in education requires a broad, system-level 

inquiry, which is better suited to the Waitangi Tribunal, rather 

than judicial review.7  

14. Thus, determining the nature of the duty to honour Te Tiriti 

that guides the potency of section 4(d) – both as a purposive 

statement and an interpretative aid within the Act – is not 

only within the Tribunal’s jurisdiction and expertise, but it will 

 
3  This operates throughout the Act not just the provisions cited under s 9. The 

Act reinforces the duty to honour te Tiriti under s 32 where it outlines the 
purposes of the provisions concerning Primary and Secondary education; the 
obligations of ss 535B & 536A regarding the obligations of code 
administrators and DRS operators respectively. 

4  New Zealand Educational Institute Te Riu Roa Inc v Minister of Education 
[2025] NZHC 2964. 

5  At [1]-[4].  
6  At [114]. 
7  At [11] and [121].  
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also be of value to the courts in any future consideration of 

how that duty manifests in section 4, including how it colours 

obligations arising from the operative provisions of the Act.  

15. For the purposes of the present inquiry, Waikato says that 

any duty to honour Te Tiriti in establishing and regulating NZ’s 

education system requires, but is not limited to: 

(a) A positive duty: The reference to honour is not 

symbolic or decorative. It reflects a substantive, 

positive obligation requiring the Crown to regulate its 

conduct consistently with its duties under te Tiriti;8 

(b) A singular duty: The duty is not merely relational. It 

imposes a substantive obligation on the Crown to 

critically assess its actions, ensure they do not breach 

te Tiriti, and actively correct any failure to meet its 

obligations;9 and 

(c) An obligation of reconciliation and restoration: 

the Crown’s obligation is one of reconciliation with 

Maaori for its breaches of the Treaty,10 which requires 

an ethic of restoration i.e. “a process, not an event”, 

that obligates a change of mind and heart as much as 

a change of structure.11 

 
8  Noting the comments of Richards J that “Where the focus is on the role of 

the Crown and the conduct of the Government that emphasis on the honour 

of the Crown is important. It captures the crucial point that the Treaty is a 
positive force in the life of the nation and so in the government of the 
country.” New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641, 
at 682. 

9  See for example the obligations placed on the Crown in Te Ohu Kai Moana 
Trustee Ltd v Attorney-General [2025] NZHC 657, at [201] that the “the 

honour of the Crown demanded a commitment to Māori at least as steadfast 
as the commitment it has shown to the holders of 28N rights.” 

10  See Manitoba Métis Federation v Canada, 2013 SCC 14, [2013] 1 SCR 623, 
at [66] and Waitangi Tribunal Ngā Mātaapono / The Principles: Part I of the 
Report of the Tomokia Ngā Tatau o Matangireia – the Constitutional Kaupapa 
Inquiry Panel on the Crown’s Treaty Principles Bill and Treaty Clause Review 
Policies (Wai 3300, 2024), at 79. 

11  Waitangi Tribunal, Tino Rangatiratanga me te Kāwanatanga – Vol. 1, (Wai 
1040, 2023) at 69 and Moana Jackson “Where to next? Decolonisation and 
the stories in the land” in B. Elkington, M. Jackson, R. Kiddle, O. Mercier, M. 
Ross, J. Smeaton, A. Thomas Imagining decolonisation (Bridget Williams 
Books, Wellington, 2020) 55. 
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16. For Waikato, the Crown’s obligation to act with honour also 

arises from its Treaty settlement relationship. In the apology 

to the Waikato Raupatu Claims Settlement Act 1995, the 

Crown acknowledged that the Raupatu settlement marked the 

beginning of healing and a new era of cooperation with the 

Kiingitanga and Waikato.12 The settlement expressly 

contemplated Waikato’s educational objectives, as chronicled 

in Dr Mahara’s evidence.13 Accordingly, the Crown’s obligation 

to honour te Tiriti is particularly heightened in the education 

context for Waikato, grounded both in the Act and in the 

settlement itself. 

17. The application of the duty in relation to the removal of 

s 127(1)(d), and the shift of Te Maataiaho are set out below. 

THE REMOVAL OF SECTION 127(1)(d)  

The impact of the removal 

18. Section 127(1)(d) provided that “giving effect to Te Tiriti o 

Waitangi” was one of a board’s primary objectives in 

governing a school. It stated: 

127 Objectives of boards in governing schools 

(1) A board’s primary objectives in governing a school are 

to ensure that— 

 … 

(d)  the school gives effect to Te Tiriti o Waitangi, 

including by— 

(i) working to ensure that its plans, policies, 

and local curriculum reflect local tikanga 

Māori, mātauranga Māori, and te ao Māori; 

and 

(ii) taking all reasonable steps to make 

instruction available in tikanga Māori and te 

reo Māori; and 

(iii) achieving equitable outcomes for Māori 

students. 

 
12  Waikato Raupatu Claims Settlement Act 1995, ss 5 & 6. 
13  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [10] – [15]. 
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19. The 2025 Education Act amendments were a clear breach of 

te Tiriti, arising from the Crown’s failure to uphold its 

obligations of partnership, active protection, and equity. The 

actions were taken without consultation and breaches the 

Crown’s wider duty to honour te Tiriti. 

20. As Dr Mahara expresses in her evidence s 127(1)(d) provided 

“a clear and actionable mandate for school boards to work 

directly and meaningfully with iwi”.14 For Waikato the 

provision created “a legislative foundation” upon which they 

could partner with schools to uphold local tikanga, amplify iwi 

aspirations, and embed Waikato-specific identity, histories, 

language and maatauranga into school decision-making and 

classroom practice.15 This foundation manifested in Te Ara a 

Taikehu, a principle’s leadership program funded by the 

Ministry and led by Waikato.16 Dr Mahara shines light on the 

iwi experience of the provision that enabled Waikato to:17 

(a) assert mana whenua authority within school 

governance;  

(b) guide boards to fulfil their te Tiriti obligations; and  

(c) lead iwi-driven curriculum development, strengthen 

principal capability through Te Ara o Taikehu, and 

uplift identity, cultural connection and equitable 

outcomes for Waikato learners. 

The replacement provisions are not sufficient 

21. As Dr Mahara highlights, “section 127(1)(d) provided an 

explicit legal mandate for iwi to be recognised in school 

governance as the Te Tiriti partner”.18 

 
14  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [30]. 
15  At [30]. 
16  At [31] – [36]. 
17  At [35]. This is consistent with the evidence of the applicants. 
18  At [36]. 
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22. Waikato considers that the current provisions under 

s 127(2)(e) are not equivalent or sufficient provisions to 

provide Maaori with the same rights and obligations. Section 

127 provides: 

127  Paramount objective of boards in governing schools 

(1) A board’s paramount objective in governing a school 

is to ensure that every student at the school is able to 

attain their highest possible standard in educational 

achievement. 

(2) To meet the paramount objective, the board must 

meet the following supporting objectives: 

… 

 (e)   to ensure that it— 

(i) seeks to achieve equitable outcomes for 

Māori students; and 

(ii) takes all reasonable steps to provide for 

students to be taught, and to learn, in te reo 

Māori on request of their parents or 

immediate caregivers; and 

(iii) takes reasonable steps to ensure that the 

policies and practices for the school reflect 

New Zealand’s cultural diversity: 

23. The amended s 127 retains certain Maaori-focused obligations 

under s 127(2)(e), including requirements relating to 

equitable outcomes for Maaori students and access to te reo 

Maaori. Those obligations while expressed in mandatory 

terms (ie “must” and “ensure”), are narrower in scope and 

are no longer framed as giving effect to te Tiriti or as being 

informed by Tiriti principles.  

24. The removal of section 127(1)(d) is significant because it 

eliminated the only provision in the Act that imposed a 

general, overarching Treaty obligation on school boards. As 

Dr Mahara explains “(i)t shifted iwi engagement from optional 

consultation to a statutory expectation that boards must work 

with te Tiriti partners to enact these obligations.”19  

 
19  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [36]. 
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25. Section 127(2)(e) does not replicate s 127(1)(d). Rather, it 

substantively dilutes Maaori interests in comparison. 

26. The first issue concerns the overarching retreat reflected in 

s 127 as a whole. The amendment repealed the entirety of s 

127, not merely s 127(1)(d). Under the previous iteration of 

the provision, boards were required to pursue a range of 

primary objectives, including giving effect to student rights, 

eliminating racism and stigma, fostering inclusive education, 

and catering for students with differing needs. Under the 

amended provision, these objectives have been reclassified 

as “supplementary objectives”,20 while the sole remaining 

primary objective - ensuring students attain the highest 

possible standard of educational achievement - is given 

primacy.21 

27. The inclusion of multiple primary objectives arose through the 

lengthy consultation and development undertaken by the 

Ministry in partnership with Maaori.22 By contrast, the current 

2020 Act, places Maaori in a markedly more disadvantaged 

position than even under the Education Act 1989.  

28. Although the 1989 Act likewise prioritised educational 

achievement as the primary objective,23 it at least imposed a 

duty to take “all reasonable steps” to act consistently with the 

principles of the Treaty of Waitangi.24 The amendments 

represent a substantive retreat from that position, effectively 

reverting Maaori to a school board framework more akin to 

the Education Act 1964, under which the education system 

was administered through regional Education Boards and 

contained no references to te Tiriti at all. It is important to 

recall that at the enactment of the 1964 Act, the Ministry still 

 
20  Education and Training Act 2020, s 127(2) (currently as at 2 April 2026). And 

noting obviously the te Tiriti objective which was removed. 
21  At s 127(1). 
22  This occurred significantly through the work of the Tomorrow’s Schools 

Independent Taskforce Our Schooling Futures: Stronger Together – Whiria 
Ngā Kura Tūātinitini: Final report by the Tomorrow’s Schools Independent 
Taskforce (Ministry of Education, September 2019).  

23  Education Act 1989, sch 6 cls 5. 
24  At sch 6 cls 16. 

https://web-assets.education.govt.nz/s3fs-public/2024-09/Tomorrows%2BSchools%2BFINAL%2BReport_WEB_0.pdf?VersionId=KWynmF1oI7kJpjR0NmSpVTY3jqqrgh3D?fbclid=IwAR1N4_UuVn2xS2PZCqTzQcYz8aLBh1d9IiUu-zFV6FRwzhjCdOP3AZv1lIw
https://web-assets.education.govt.nz/s3fs-public/2024-09/Tomorrows%2BSchools%2BFINAL%2BReport_WEB_0.pdf?VersionId=KWynmF1oI7kJpjR0NmSpVTY3jqqrgh3D?fbclid=IwAR1N4_UuVn2xS2PZCqTzQcYz8aLBh1d9IiUu-zFV6FRwzhjCdOP3AZv1lIw
https://web-assets.education.govt.nz/s3fs-public/2024-09/Tomorrows%2BSchools%2BFINAL%2BReport_WEB_0.pdf?VersionId=KWynmF1oI7kJpjR0NmSpVTY3jqqrgh3D?fbclid=IwAR1N4_UuVn2xS2PZCqTzQcYz8aLBh1d9IiUu-zFV6FRwzhjCdOP3AZv1lIw
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operated so-called “Maaori schools”, which had functioned as 

tools for the assimilation and colonisation of tamariki 

Maaori.25 The enduring legacy of that system has left an 

ongoing impact, with Maaori educational inequities now well 

documented and demonstrably unremedied by the existing 

education system, which has instead perpetuated and 

deepened those disparities.26 

29. The second issue is the reordering of objectives. While giving 

effect to te Tiriti was a “primary objective” of school boards 

under the previous Act, s 127(2)(e) now relegates Maaori 

interests to a “supporting objective”, subordinating them 

within the provision’s internal hierarchy.27  

30. The third issue is that the obligations toward Maaori have 

been substantively diminished. Under s 127(2)(e) boards are 

now required merely to “ensure” that certain actions are 

undertaken in respect of Maaori. This shift from “give effect 

to” to “ensure”, significantly weakens the obligation on school 

boards. “(E)nsure” requires only that boards demonstrate 

they are taking reasonable steps, rather than imposing 

mandatory positive obligations on the Crown that were 

embedded in the requirement to “give effect to” te Tiriti under 

s 127(1)(d). 

31. This weakening is reinforced by the revised statutory indicia 

under s 127(2)(e) through which the boards objectives for 

Maaori are to be operationalised. The provision only requires 

that boards “seek to achieve equitable outcomes”, imposes 

only an obligation to aspire toward equity rather than to 

actually achieve it,28 as s 127(1)(d) had required. Similarly, 

 
25  Education Act 1964, s 101 - 102 (as enacted in 1964). 
26  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [9] and the findings of the He Awa Ara Rau: A Journey of Many 
Paths (The Journey of our Rangatahi Māori Through Our Education System) 
Report cited. 

27  This hierarchy and associated dilution under s 127(2) are confirmed by 
subsection 3, which defines paramount objective as being the “highest 
priority objective” and supporting objectives being “an objective that is 
essential and supports the paramount objective”. 

28  Education and Training Act 2020, s 127(2)(i). 
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the material weakening of the obligations is also reflected in 

the use of “take all reasonable steps” to provide for learning 

in te reo,29 or ensure policies and practices “reflect New 

Zealand’s cultural diversity”. As a result, the obligations in 

s 127(2)(e) are largely procedural, rather than outcome-

driven, as they were under s 127(1)(d). 

32. Section 127(2)(e) is therefore not an equivalent substitute to 

s 127(1)(d). Instead, it reduces Maaori interests to matters 

that boards may or may not meaningfully prioritise in 

governance and school operations. The amendments shift the 

focus from substantive obligations to procedural compliance, 

diminishing the role of te Tiriti to the point of near irrelevance 

rather than recalibrating it within the new framework. As Dr 

Mahara observes, the previous provision constituted a “clear 

and actionable mandate for school boards.”30 Under the 

current framework, iwi, hapuu, and whaanau are left 

vulnerable to being overlooked, with limited ability to seek 

meaningful improvement in the education system, even as 

educational inequities for tamariki Maaori in schools continue 

to rise. 

The reform process for the removal of s 127(1)(d) 

33. While it is accepted that Parliament has the authority to 

legislate as it considers appropriate, a central pou of the 

legislative framework remains the Crown’s duty to honour te 

Tiriti o Waitangi. Where the Crown introduces significant 

legislative or policy reforms that affect the rights and interests 

of Maaori, it is incumbent upon the Crown to demonstrate that 

such reforms are undertaken for the benefit of Maaori and 

that those rights and interests are preserved, maintained, or 

advanced through any amended or new provision. This is the 

standard required for the Crown to act with honour.  

 
29  Noting this in itself is qualified and diminished under s127(2)(ii) by the need 

for consent from parents or caregivers. 
30  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [30]. 
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34. In the alternative, Parliament must expressly acknowledge 

that the duty does not apply, or the Crown must ensure that 

equivalent protections or rights are included within the 

legislation. Regrettably, the process by which the 

amendments were developed reflect limited consultation and 

an absence of sufficient evidential justification. Thus, the 

amendments are a breach of the Crown’s duty to honour 

te Tiriti. 

35. The Crown have acknowledged that the process undertaken 

was done without consultation with Maaori.31 The reforms 

occurred through an amendment paper, approved by Cabinet 

and introduced in the Committee of the Whole House stage.32 

Taking this route for reform removed any opportunity for 

consultation or co-design with Maaori. The unilateral removal 

of s 127(1)(d) and overarching process reflects a failing of 

honour on the part of the Crown.   

An intentional decision not to honour te Tiriti 

36. The genesis for the removal of s 127(1)(d) stems from the 

National-ACT Coalition Agreement which records the 

objective to “enshrine educational attainment as the 

paramount objective for state schools.”33 We emphasise the 

findings of the Tribunal in the Oranga Tamariki (Section 7AA) 

Urgent Inquiry that Treaty obligations exist beyond electoral 

cycles, stating that:34 

once Ministers are sworn in and the government is formed, 

the executive so constituted are responsible for meeting the 

Crown’s obligations to Māori under the Treaty of Waitangi. 

It is a Treaty of Waitangi, not a proclamation of Waitangi, 

and the Crown does not have a unilateral right to redefine 

or breach its terms. The obligation is to honour the Treaty 

and act in good faith towards the Treaty partner  

37. The removal was subsequently driven by the 

recommendations of the Treaty References Review Ministerial 

 
31  Crown submissions in response to the Application for Urgency dated 3 

December 2025 (Wai 3553, #3.1.8) at [10]. 
32  At [10] – [12]. 
33  National-Act Coalition Agreement dated 24 November 2023, at 8. 
34  Waitangi Tribunal Oranga Tamariki (section 7AA) Urgent Inquiry (Wai 3350, 

2024) at 28. 
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Advisory Group, which advised that the Crown should 

“[clarify] school board obligations and [consider] whether the 

requirement to ‘give effect’ to te Tiriti is an appropriate 

obligation given their status as Crown Entities at least 

partially elected at the local community level.”35  

38. Officials then provided advice on these recommendations, 

advising that changes to te Tiriti provisions should not be 

done without further engagement and design with Maaori.36  

39. Despite this advice, the Minister (and Cabinet) in 

contravention of their central duty to honour te Tiriti, decided 

to remove s 127(1)(d),37 through an amendment paper at the 

Committee of Whole House stage.38 

40. This decision represents a clear instance in which the Crown 

intentionally acted without honour. The Minister, together 

with Cabinet, was presented with two distinct courses of 

action: an honourable pathway, involving consultation and 

co-design with Maaori; or a dishonourable pathway, whereby 

the Crown disregarded its obligations under te Tiriti and could 

advance the amendments at the late stage without 

meaningful engagement. The Crown chose the dishonourable 

pathway and this reflects an intentional decision to act with 

dishonour and be in breach of their duty under s 4 and te Tiriti 

itself. 

 
35  Crown submissions in response to the Application for Urgency dated 3 

December 2025 (Wai 3553, #3.1.8) at [11.5]. 
36  Ministry of Education Report: The Treaty References Review and relevant 

clauses in the Education and Training Act 2020 dated17 September 2025, at 
[14]. 

37  Noting the comments of the Tribunal in Taku Reo Kura Take Reo Kahurangi 
(Wai 3327, 2025) at 207, and the role Cabinet plays in ignoring te Tiriti 

obligations. 
38  Cabinet Social Outcomes Committee, Minute of Decision SOU-25-MIN-0142, 

Treaty References in the Education and Training Act 2020, considered 15 
October 2025, at [7]-[10]; Cabinet Minute of Decision CAB-25-MIN-0361, 
considered 20 October 2025. 

https://web-assets.education.govt.nz/s3fs-public/2025-11/4.%20R%201352221%20The_Redacted.pdf?VersionId=My3ETJEUAwYN7RQB7ePqxpr7ttmsfHBB
https://web-assets.education.govt.nz/s3fs-public/2025-11/4.%20R%201352221%20The_Redacted.pdf?VersionId=My3ETJEUAwYN7RQB7ePqxpr7ttmsfHBB
https://web-assets.education.govt.nz/s3fs-public/2025-11/6.%20Cabinet%20paper%20%E2%80%93%20Treaty%20References%20in%20Education%20and%20Training%20Act%20-%20Updated_Redacted.pdf?VersionId=yOEk0eBnH2Zh2gAG3st_.wo17FlEfXBj
https://web-assets.education.govt.nz/s3fs-public/2025-11/6.%20Cabinet%20paper%20%E2%80%93%20Treaty%20References%20in%20Education%20and%20Training%20Act%20-%20Updated_Redacted.pdf?VersionId=yOEk0eBnH2Zh2gAG3st_.wo17FlEfXBj
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Comity and Parliamentary privilege 

41. The Crown advance that the Tribunal should not be invited to 

critique the Parliamentary process in light of comity and 

respect for Parliamentary privilege.39 

42. The Crown’s position is an incorrect narrowing of the 

Tribunal’s jurisdiction, ignoring the Court of Appeal’s decision 

in Skerret-White v Minister for Children that:40  

We do not accept that the principle of comity necessarily 

applies to limit the power of the Tribunal. It is a principle 

that typically operates as between the judicial and 

legislative branches of government, which is a different 

context from that in which the Tribunal operates. The 

Tribunal is fulfilling a statutory duty, and s 6(6) of the 

Treaty of Waitangi Act identifies when its jurisdiction is 

limited by the proceedings of Parliament.  

43. Accordingly, scrutiny of the Minister’s actions concerning the 

late introduction of the amendment paper to remove 

s127(1)(d), and whether it is consistent with their duty to 

honour te Tiriti is well within the ambit of the Tribunal’s 

jurisdiction. 

44. This aligns with the Tribunal’s own jurisprudence on comity 

and Parliamentary privilege:41 

Our legislation makes it clear that the Waitangi Tribunal is 

a forum to give Māori an opportunity to question whether 

the Crown, by their actions and omissions, were or are in 

breach of the Treaty. We are a creature of statute, 

established to provide such a forum for Māori. We must 

follow the jurisdiction set out in our empowering legislation. 

Any additional fetter on that jurisdiction, such as is now 

proposed by the Crown, must have a clear basis in law if it 

is to be adopted. To take any other approach would be to 

unreasonably limit the ability of Māori, as Treaty partners, 

to question and challenge Crown actions in front of the 

Tribunal. 

45. It is now well-established that Parliamentary privilege and 

comity do not fetter the Tribunals jurisdiction here, nor do 

they preclude the Tribunal from making findings and 

 
39  Crown submissions in response to the Application for Urgency dated 3 

December 2025 (Wai 3553, #3.1.8), at [12]. 
40  [2024] NZCA 160, at [2(d)] and [110]. 
41 The Tribunal’s position examined in the National Fresh Water and Geothermal 

Resources Inquiry Memorandum-directions of the Presiding Officer dated 15 
December 2025 (Wai 2358, #2.6.79). 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_180940794/Wai%202358%2C%202.6.79.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_180940794/Wai%202358%2C%202.6.79.pdf
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recommendations in relation to the Minister’s conduct during 

the reform process. These principles should not be used to 

obfuscate the Crown’s duty to honour te Tiriti. In Waikato’s 

view, the Crown should observe, rather than repeatedly re-

litigate, this established law; respecting the Tribunal as an 

expert body. 

School Boards as part of the Crown 

46. The basis for the removal of s127(1)(d) is rationalised as an 

attempt to clarify that school boards as “non-core Crown 

bodies”, should not have to discharge the Crown’s Treaty 

obligations, especially as voluntary bodies.42 While Waikato 

reserves the ability to make more substantive submissions on 

this issue in closing submissions, the following points are 

made at this time: 

(a) The Crown cites the Napier Hospital Report as 

authority for the Tribunal adopting the approach 

advocated for by the Minister, where it found elected 

health boards were not the Crown.43 The Tribunal 

position however has shifted since the 2001 report, 

having released the Hauora Report in 2019 where the 

Tribunal specifically inquired into District Health 

Boards.44 The reliance on the Napier Hospital Report 

is therefore erroneous, and Hauora reflects the 

Tribunal’s current position in holding analogous 

entities to account under te Tiriti.45 

(b) Section 124 of the Act explicitly states that a school 

board is “a legal entity separate from its members, 

office holders, employees, and the Crown”, but the 

 
42  Crown submissions in response to the Application for Urgency dated 3 

December 2025 (Wai 3553, #3.1.8), at [13] and the Ministers introduction 
of the amendment paper at Parliament (4 November 2025) 787 NPDP. 

43  At [14], citing Waitangi Tribunal Report, Napier Hospital and Health Services 

Report (Wai 692, 2001), at [2.7.4.3]. 
44  Waitangi Tribunal Hauora – the Report on Stage One of the Health Services 

and Outcomes Kaupapa Inquiry (Wai 2575, 2019). 
45  See also Wai 2575, #2.6.043 at [96] – [98], where the Tribunal indicates 

support for this position. 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_68596252/Wai692.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_68596252/Wai692.pdf
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status of the entity is not the issue.46 Whether an 

entity should have to discharge Crown obligations is a 

fact‑specific inquiry, informed by its functions and 

delegations.47 School boards operate under the Act, 

the overarching purpose of which is to honour te Tiriti. 

Even under s 127(2)(e), Treaty implications remain 

relevant considerations for school board 

decision‑making. What was therefore required was 

clearer guidance and practical support from the 

Crown, rather than the removal or rewording of 

statutory obligations. The removal lacks 

demonstrable utility and is unsupported by evidence 

that it would improve school governance. Instead, its 

practical effect is to reset relationships in shifting 

greater responsibility onto iwi and whaanau to uphold 

the mana of school governance, as attested to by Dr 

Mahara.48  

(c) It would be an absurd outcome if the Crown could 

create various institutional permutations that have 

the effect of subverting its obligation to honour te 

Tiriti. Such a view is supported by the need to ensure 

access to justice for Maaori. In our submission, all 

functions exercised pursuant to Crown delegation 

carry with them the continuing obligations of the 

Crown under te Tiriti. The status of an entity cannot 

be used as a way to evade those obligations, as 

remarked by Williams J in Stafford v Accident 

Compensation Corporation regarding the differences 

between the Crown and ACC: 49 

Resort in argument to reliance on the fact that the 

Crown and ACC are separate legal entities so as to 

 
46  We note that school boards are core Crown Entities for the purposes of s 

7(1)(d) and sch 3 of the Crown Entities Act 2004 and are subject to 
complying with statutory directions under s 114. 

47  Philip A Joseph Constitutional and Administrative Law in New Zealand (4ed, 

Thomson Reuters, Wellington, 2014) at 17.17.2.6(2) and Ririnui v Landcorp 
Farming Ltd [2016] NZSC 62, [2016] 1 NZLR 1056 at [86(b)]. 

48  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 
#A31), at [39] and [58]. 

49  Stafford v Accident Compensation Corporation [2020] 3 NZLR 731 at [369]. 
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avoid responsibility for the protection of Tauihu iwi 

rights is inconsistent with the honour of the Crown and 

the way Treaty partners should behave towards each 

other. 

TE MAATAIAHO 

47. The shift from the previous 2023 draft of Te Maataiaho, which 

embedded te Tiriti o Waitangi, te reo Maaori, and 

maatauranga Maaori, to the 2025 draft framework 

emphasising a “knowledge‑rich” approach and the “science of 

learning,” ultimately reflects the Crown’s disregard for the 

needs and interests of Maaori in favour of an ideologically 

driven reform agenda.  

48. As Dr Mahara explains, the 2023 iteration “strengthened the 

learning experience of Waikato learners by ensuring teaching 

practices aligned with our cultural worldview instead of 

generic pedagogical models in schools.”50 She describes how 

the 2023 draft closely aligned with iwi aspirations for leaders 

and enabled genuine Iwi-School partnerships, fostering a 

clear space for Waikato to engage with schools.51 

49. The 2023 iteration also facilitated innovation in the sector 

with Waikato supporting Pou Whirinaki (Iwi Coordinators) 

from marae across the rohe to lead the development of 

iwi-driven resources, programmes, and professional learning 

for schools to reflect local tikanga, maatauranga-aa-marae, 

and hapuu knowledge.52 

50. In contrast, the 2025 draft is one “grounded in 

standardisation, prescription, and centralised control” and 

creates a raft of concerns and increased risks of inequitable 

outcomes for Waikato learners.53 The evidence of the Crown 

acknowledges the limited external consultation in the 

 
50  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [42]. 
51  At [43] – [45]. 
52  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [48]. 
53  At [54]. 
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development of the 2025 draft.54 As Dr Mahara posits, the 

Crown engagement via the Maaori Education Ministerial 

Advisory group is not an alternative to meet their obligations 

under the Treaty.55 Waikato’s experience shows that attempts 

to engage with the process has been difficult. 

51. In light of its duty to honour te Tiriti, the Crown was required 

to engage and design its curriculum with Maaori. The 

Government of the day has instead advanced its 

standardisation and equality ideology that represents the 

status quo that has already produced inequities for Maaori. 

The Tribunal has previously commented on such 

standardisation policies in relation to the removal of section 

7AA of the Oranga Tamariki Act 1989:56 

This and the associated rhetoric around treating all children 

the same regardless of ethnicity is the same issue the 

authors of Pūao-te-Āta-tū challenged nearly 40 years ago 

when they said ‘the traditional policy of assimilation and 

one law for all has become so ingrained in national thinking 

that it is difficult for administrators to conceive of any other, 

or to appreciate that indigenous people have particular 

rights to a particular way of life’. Māori do have particular 

rights guaranteed to them under the Treaty and honouring 

them has nothing to do with separatism and everything to 

do with accepting the fact that Maaori actually have the 

right to live here, as Māori. 

52. The shift in Te Maataiaho places tamariki Maaori and whaanau 

at heightened risk within the education system. In these 

circumstances, the Crown cannot reasonably expect Maaori to 

place trust in assurances that their voices will be meaningfully 

heard through its consultation processes. The Crown has 

forfeited its honour in this regard and must take deliberate 

and concrete steps to rebuild this relationship. 

 
54  Brief of Evidence of Pauline Cleaver dated 26 March 2026 (Wai 3553, #Ax) 

at [92]. 
55  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [55] - [56]. 
56  Waitangi Tribunal Oranga Tamariki (section 7AA) Urgent Inquiry (Wai 3350, 

2024) at 28. 
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PREJUDICE 

53. The reforms weaken the interests of Maaori across the 

spectrum, at the governance level and in classrooms. 

Whaanau are now left more disempowered within the system. 

This has created a real prejudice for tamariki Maaori in the 

education system and for iwi who may have to use their own 

comparatively limited resources to bridge the gaps left by 

governance and curriculum shortcomings. As a matter of 

honour, the systemic issues faced by Maaori in the education 

system are a consequence of the Crown’s own actions and it 

should not now be for Maaori to remedy those issues. 

54. Dr Mahara explains how the removal of s 127(1)(d) generates 

systemic and far-reaching prejudice for Waikato learners 

by:57 

(a) dismantling the only explicit statutory mechanism 

requiring schools to give effect to Te Tiriti in 

governance;  

(b) weakening protection of reo, tikanga, maatauranga 

and local iwi identity;  

(c) reducing access to iwi-specific curriculum and 

culturally safe teaching;  

(d) shifting responsibility for equity away from 

governance;  

(e) removing the conditions that support Waikato learner 

educational success and cultural wellbeing; and  

(f) making iwi engagement optional rather than 

mandatory.  

55. Similarly, Dr Mahara identifies that the shift to the draft Te 

Maataiaho framework represents a diminishment of iwi 

authority as a te Tiriti partner and a weakening of mana 

whenua partnership relationships.58 This creates a loss of 

 
57  Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [39]. 
58 Brief of Evidence of Dr Raewyn Mahara dated 24 March 2026 (Wai 3553, 

#A31), at [51]. 
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visibility for Waikato identity and maatauranga, alongside 

reduced space for culturally sustaining practice within the 

education system. As a consequence, and of significant 

concern, these impacts heighten the risk of inequitable 

outcomes for Waikato learners. 

56. To the extent that the Crown contends the impacts of the 

reforms are uncertain, the Tribunal’s jurisdiction under s 6 

plainly extends to any law, policy, act, or omission by which 

a claimant “is or is likely to be prejudicially affected.” The 

jurisdiction does not require proof of actual or substantiated 

prejudice; rather, it is sufficient that the evidence discloses a 

real or reasonable likelihood of prejudice to Maaori.59 

57. Accordingly, the risks for tamariki are real here. 

Approximately 97 percent of Maaori learners are educated in 

English-medium schooling,60 meaning that revisions to the 

New Zealand Curriculum will directly shape the educational 

experiences of almost all Maaori taamariki. Many of these 

learners attend schools within Waikato’s rohe with which they 

are, or have been, actively engaged.  

58. As the Tribunal has previously found, given the persistent 

inequities faced by Maaori within the education system,61 the 

Crown’s obligations are heightened,62 and Maaori tamariki, as 

taonga, require active protection. Instead, the continued 

trajectory of these reforms constitutes a breach not only of 

the honour of the Crown, but of the most fundamental and 

pervasive kind - one borne of hostility, as the Tribunal 

emphasises:63 

The disparity has arisen and persists in part due to the 

effects of alienation and dispossession, but also because of 

a failure by the Crown to honour the guarantee to Maaori of 

the right of cultural continuity embodied in the guarantee 

of tino rangatiratanga over their kaainga. It is more than 

 
59  Treaty of Waitangi Act 1975, s 6(1). 
60  Education Counts, Statistics (October 2025). 
61  As articulated in the Brief of Evidence of Dr Raewyn Mahara dated 24 March 

2026 (Wai 3553, #A31), at [23] & FN 9. 
62  Waitangi Tribunal Kei Ahotea Te Aho Matua Report (Wia 1718, 2025) at 254. 
63  Waitangi Tribunal He Paaharakeke, He Rito Whakakīkīnga Whaaruarua: 

Oranga Tamariki Urgent Inquiry (Wai 2915, 2021) at 136–138 

https://www.educationcounts.govt.nz/statistics/maori-language-in-schooling
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just a failure to honour or uphold, it is also a breach born 

of hostility to the promise itself. Since the 1850s, Crown 

policy has been dominated by efforts to assimilate Maaori 

to the Paakehaa way. This is perhaps the most fundamental 

and pervasive breach of te Tiriti/ the Treaty and its 

principles 

59. These opening submissions set out Waikato’s introductory 

position and will be supplemented by more detailed 

submissions on prejudice in closing. 

RELIEF SOUGHT 

60. In light of the above, Waikato respectfully requests that the 

Tribunal make the following findings and recommendations: 

(a) that the removal of s 127(1)(d) and the introduction 

of the new draft Te Maataiaho are a failure of the 

Crown to honour te Tiriti; 

(b) the failures require remedial action, including the 

restoration of the previous statutory obligation and 

iteration of Te Maataiaho, with appropriate support for 

school boards, whaanau and iwi; 

(c) that the Crown commit to the co‑design of Te 

Maataiaho with Maaori through genuine partnership; 

(d) that the Crown take steps to repair its relationship 

with iwi, which has been undermined by its failure to 

honour te Tiriti o Waitangi; and 

(e) that the Tribunal articulate the nature and scope of 

the Crown’s obligations to honour te Tiriti o Waitangi.  

61. Again, these are Waikato’s preliminary views as to relief. 

Further submissions in respect of the relief sought by Waikato 

will be addressed in closing. 
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CONCLUSION 

62. The words of Te Puea articulate what is required of the Crown 

in fulfilling its duty to honour te Tiriti o Waitangi. The Crown 

is called to “uplift and serve the people” and to allow “love 

and peace” to form the foundation of its actions.  

63. These obligations are owed to all peoples, including Maaori. 

However, sadly, these reforms instead reflect an ongoing 

hostility towards Maaori, leaving the Crown acting without 

honour. 

 

DATED this 2nd day of April 2026 
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