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Hei timatanga korero / Introduction

1.

This memorandum-directions addresses potential conflict of interest of Professor Linda
Tuhiwai Smith CNZM in relation to the current hearings phase of the Wai 2700, Mana
Wahine Kaupapa Inquiry (‘the Inquiry’).

Taapapa hearings — member potential conflict disclosures

2.

Professor Tuhiwai Smith was appointed as a panel member to the Inquiry on 23 November
2020 (Wai 2700, #2.5.35).

At the outset of the Inquiry, Professor Tuhiwai Smith had disclosed to me relationships,
that she considered might potentially be perceived as conflicts of interest by others in
relation to this inquiry. | addressed this matter in memorandum-directions dated 16
February 2021 (Wai 2700, #2.5.43), and as noted in those memorandum-directions, those
relationships were that Professor Tuhiwai Smith:

(a) has worked closely, co-publishing and working together on funded projects, with
Professor Leonie Pihama (#A148), claimant and witness for Wai 2872.

(b) sits on the Council of Te Whare Wananga o Awanuiarangi, together with Natalie
Coates, counsel for Wai 381, and Tania Rangiheuea (#A22 & #C12), claimant and
witness for Wai 2260.

(c) Ms Coates’ father is also Professor Tuhiwai Smith’s first cousin, and Ms
Rangiheuea’s father was a whangai brother to Professor Tuhiwai Smith’s father.

As advised at tGapapa hearing one (3 February 2021), and further confirmed in the
memorandum-directions mentioned above at [3], | did not consider these relationships are
of a nature to prevent Professor Tuhiwai Smith’s continued participation as a panel
member in this inquiry.

I noted that Professor Tuhiwai Smith was appointed to this inquiry because of the
knowledge, expertise and experience in relation to Mana Wahine that she brings to the
panel. Maori academia is a close-knit community, and it is inevitable that she will have
existing relationships with some claimants, witnesses or counsel.

Nga tapaetanga a te Karauna / Submissions of the Crown

6.

10.

On 3 June 2025, at the outset of the hearing week for the Inquiry, | indicated the above
again and provided parties the opportunity to raise any concerns by the end of the hearing
week. Later that day, counsel for the Crown requested further information on the matter.

In an email from the Registrar on 4 June 2025, parties were advised that:
The Presiding Officer does not consider these interests to amount to a conflict of interest and
stressed the nature of the expertise Prof Smith brings to the Wai 2700 panel. The Presiding

Officer will accordingly take no further actions on this matter unless any objections are raised.

| further directed the Crown to file any submissions in response to the information by
Monday 23 June 2025 (Wai 2700, #2.6.2).

On 5 June 2025, the Crown sought an extension to 27 June 2025 to file these submissions,
and then a further extension to 2 July 2026.

On 8 July 2025, the Crown filed its memorandum which ‘respectfully asks that the Tribunal
set out its reasoning as against the relevant legal test’ (Wai 2700, #3.2.173 at [5]).



11. The Crown submits that a protocol such as that employed in other inquiries where a
member with a close connection with a withess may not to sit on the panel when that
witness’ evidence is presented at the hearing, and not participate in the Tribunal’s
deliberations that relate directly to that evidence (Wai 2700, #3.2.173 at [7]).

12. The Crown also suggested that the Tribunal may wish to consider the recusal guidelines
for the Maori Land Court and High Court.

Nga ture / Law

13. The common law test for apparent bias is set out by the Supreme Court in Saxmere Co
Ltd v Wool Board Disestablishment Co Ltd (Saxmere No 2)." Apparent bias will be
established if a fair-minded lay observer might reasonably apprehend that the Tribunal
might not bring an impartial mind to the resolution of the question which the panel is
required to decide.

14. The Maori Land Court’s recusal guidelines set out the two-stage test as the standard for
recusal, in which the judge must consider: ?

(a) first, what it is that might possibly lead to a reasonable apprehension by a fully
informed observer that the judge might decide the case other than on its merits; and

(b) second, whether there is a ‘logical and sufficient connection’ between those
circumstances and that apprehension.

15. | note that the same two-stage test is articulated in the recusal guidelines of the High
Court.?

Korerorero / Discussion

16. The Tribunal has a broad discretion to determine its practices and procedure consistent
with the rules of natural justice and the procedures used in the general courts do not
necessarily apply.*

17. While the common law test and Maori Land Court guidelines for recusal can be of use to
this Tribunal, they apply largely to individual decision-makers in an adversarial setting.
This Tribunal is inquisitory, with a focus of these hearings on fact-finding. It is also a matter
for the Tribunal to regulate its own proceedings.®

18. It is also relevant that Professor Tuhiwai Smith is but one member of a five-member
Tribunal panel. She is not in a position to make any decision of the Tribunal on her own
account and there can be no reasonable apprehension that the Tribunal would otherwise
make findings or determine issues other than on the merits.

19. Notwithstanding this, the relevant relationships are addressed below.

1[2009] NZSC 122, [2010] 1 NZLR 76 [Saxmere No 2].

2 Chief Judge W W Isaac Recusal Guidelines (Te Kooti Whenua Maori — Maori Land Court, December
2018), citing Saxmere Company Ltd v Wool Board Disestablishment Company Ltd [2009] NZSC 72,
[2010] 1 NZLR 35 and Saxmere No 2, above n 1.

3 Hon Justice G J Venning “High Court recusal guidelines” (12 June 2017) Nga Koti o Aotearoa — the
Courts of New Zealand <www.courtsofnz.govt.nz>.

4 Waitangi Tribunal Guide to Practice and Procedure (August 2023) at [3.4] & [6.4.4].

5 Treaty of Waitangi Act 1975, sch 2 cl 5(9).



Personal or familial relationships with Ms Coates and Ms Rangiheuea

20.

21.

22.

Professor Tuhiwai Smith’s personal and familial relationships with Ms Coates and Ms
Rangiheuea do not, in my view, raise any issue of recusal. This is because they would not
lead to a reasonable apprehension by an observer who is fully informed about the nature
of those relationships as well as Professor Tuhiwai Smith’s role as a Tribunal member,
that the Tribunal would determine claims before it other than on their merits.

These relationships do not have a logical and sufficient connection to the claims before
this Tribunal, or the decisions Professor Tuhiwai Smith may be required to make as a
panel member in this inquiry.

| do not consider these relationships meet the threshold for recusal as set out in the
common law, or the recusal guidelines of the Maori Land Court and High Court.

Professional board and academic relationships

23.

24.

25.

26.

27.

28.

20.

| reach the same conclusion in relation to Professor Tuhiwai Smith’s board relationship
with Ms Coates and Ms Te Rangiheua as set out in paras [20] — [22] above.

The purpose of the tGapapa hearing phase was to provide a foundation for the wider Mana
Wahine inquiry and not to make any findings or recommendations on the evidence collated
in the tGapapa phase.

In this wider hearing phase of the Inquiry, while | do not accept that Professor Tuhiwai
Smith’s academic relationships with Professor Pihama and others meet the threshold for
recusal, | do agree that there should be some protocols that provide assurance any
potential conflict issue will be managed appropriately and robustly.

Therefore, | confirm that Professor Tuhiwai Smith will not take part in proceedings of the
Tribunal that involve the questioning of or decisions concerning the evidence of Professor
Pihama that Professor Tuhiwai Smith has either co-authored or academically supervised.

To be clear, this means that while Professor Tuhiwai Smith will be present when such
evidence is given, she will not participate in questions in relation to the work, and she will
not be involved in deliberations or decisions of the Tribunal that materially concern such
work.

| note, the Tribunal has taken this approach to similar situations in other inquiries such as
Te Paparahi o Te Raki® and the National Freshwater and Geothermal Resources Inquiry.”

With Professor Tuhiwai Smith’s assistance, | will endeavour to identify such material in
advance of any hearing or at the commencement of a hearing.

Kupu whakatau / Decision

30.

31.

Professor Tuhiwai Smith’s relationships with Ms Coates and Ms Rangiheuea do not raise
any issue of recusal.

Similarly, 1 do not consider that Professor Tuhiwai Smith’s academic relationship with
Professor Pihama raises an issue of recusal, but | agree that there should be protocols in

6 Wai 1040, #2.5.137.
7 Wai 2358, #2.6.15.



place to provide assurance that any potential conflict issue is appropriately and robustly
managed.

32. This approach will also be taken should any other members of this panel have potential
conflicts which arise.

Me tuku atu te Kairéhita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamohio mo
Wai 2700, te Mana Wahine Kaupapa Inquiry.

The Registrar is to send a copy of this direction to all those on the notification list for Wai 2700,
the Mana Wahine Kaupapa Inquiry.

WHAKAPUMAUTIA ki Te Whanganui a Tara i te 1 o te Mei i te tau 2026

Kaiwhakawa Sarah Reeves
Tumuaki Pakirehua

TE ROPU WHAKAMANA | TE TIRITI O WAITANGI



	TE RŌPŪ WHAKAMANA I TE TIRITI O WAITANGI
	Wai 2700
	HE PĀNUI WHAKAHAU A TE KAIWHAKAWĀ REEVES
	MEMORANDUM-DIRECTIONS OF JUDGE REEVES REGARDING POTENTIAL CONFLICT OF INTEREST
	1 Mei 2026

	Me tuku atu te Kairēhita i tētehi kape o tēnei whakahau ki ērā ki te rārangi whakamōhio mō Wai 2700, te Mana Wahine Kaupapa Inquiry.



