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MAY IT PLEASE THE TRIBUNAL

The Claim
1. These closing submissions are filed on behalf of Wai 3504, a claim submitted by
Gazala Maihi on behalf of the PPTA (“the claimants”).

2. These closing submissions concern the Treaty Clause Review (“Treaty Clause
Review”) as contemplated in issues (k)-(0) of the Tribunal Amended Statement of
Issues (“Amended TSOI™)' for the Wai 3553 Education and Amendment Training
Act urgent inquiry (“Wai 35537).

3. These submissions primarily address the Treaty Clause Review only and do not
address at length the wider issues contemplated within this urgent inquiry, in
particular the removal of s127(1)(d) from the Education and Training Act 2020
(“Education and Training Act”) and the changes to the National Curriculum. These

will be addressed in further closing submissions to be filed by 1 May 2026.
Introduction

4. The Treaty Clause Review refers to the proposed Crown amendment of all Treaty

references in legislation, as laid out in documents released by the Crown.”

5. The Treaty Clause Review proposes further amendment of the Education and
Amendment Training Act 2020 beyond the changes made in the Education and

Amendment Training Amendment Act 2025.

6.  In particular, the Cabinet Paper released by the Crown dilutes the strength of
decision-makers obligation to Te Tiriti O Waitangi across all relevant legislation,
including the Education and Training Act, to the lowest standard, that being “to take

into account”.?

1 Wai 3553 #3.2.8(a) at issues (k)-(0).

2 Wai 3553 Index and Crown additional documents, 16 April 2026.

3 Cabinet Paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” SOU-
25-SUB-0184 at 5.5.



10.

11.

To begin, Counsel wish to emphasise the view of the claimants that they oppose, in
the strongest terms, any further weakening of the Treaty provisions contained in the

Education and Training Act as proposed in the Treaty Clause Review.

Counsel wish to note the acceptance by the Crown that they owe significant Treaty
obligations in the Education Sector as stated in the brief roadmap to the oral closing

submissions of the Crown.*

Despite the Crown’s acceptance of Treaty obligations, the Treaty Clause Review
represents a significant lowering of the requirement for the Crown to uphold those

Treaty obligations and their ability to be held to account for the same.

Given the late inclusion of the Treaty Clause Review into Wai 3553 and the lack of
evidence that has been able to be provided on this matter, Counsel submit that
submissions should be focused on the most salient issue, that being the dilution to
‘take into account’ across the Education and Training Act proposed by the Treaty

Clause Review.

In counsel’s submission, the cognitive dissonance displayed by the Crown as they
with one hand undertake work to ensure they do not have to uphold their Treaty
obligations in the Education Sector, but rather simply take them into account, while
simultaneously recognising these Treaty obligations exist within the Wai 3553
inquiry with the other hand, is a shocking and grave breach of Te Tiriti that deserves

strong condemnation of the Tribunal.

The dilution to ‘take into account’

12.

The Cabinet Paper that discusses the Treaty Clause Review confirms a proposition
to dilute the Treaty requirement across multiple pieces of legislation, to lower the
Crowns accountability to give effect to Te Tiriti and to instead simply take it into
account. In terms of the Education and Training Act this is stated to affect:’

a. Section 3(2)(e);

b. Section 4(d);

*Wai 3553 #3.3.18
5> Cabinet Paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” SOU-
25-SUB-0184 Appendix A.



c. Section 5(4)(c)(iii);
d. Section 6(2);

e. Section (9);

f.  Section 32(h);

g. Section 398B;

h. Section 476(4)(b)(v);
1. Section 535B(a);

Section 536(A)(1); and
k. Schedule 13 Clause 4(d)(i)

—

13. The effect across the legislation is wide and given the truncated nature of Wai 3553,
it is preferable to focus submissions on the primary issue at hand, that being the

dilution of Treaty obligations across the Education and Training Act.

14. It is well established across Case Law in New Zealand, in particular through the
Creed NZ Case, that a requirement for decision makers to ‘take into account’ only
requires for a matter to be taken into account, and the weight given to this matter,
doesn’t change whether the issue is large or small; as long as it is taken into account,

it is able to be unilaterally decided by the decision-maker.’

15.  Courts will not and jurisprudentially can-not interfere with the weight given to
factors that are only required for decision-makers to take into account.” This view

has been subsequently supported by the Supreme Court.”

16.  Should any decision-maker wish to do so, they can, under the proposed changes,
turn their mind to Te Tiriti O Waitangi, but give it little weight in their decision

making. Furthermore, this decision is not reviewable.

17. This allows for the consideration and taking into account of Te Tiriti O Waitangi
and it’s possible disregard, should the decision maker believe it interferes with other
statutory principles, such as, in the Education and Training Amendment Act, the

paramount objective of educational achievement.’

¢ CREEDNZ Inc v Governor-General [1981] 1 NZLR 172 (CA) at 183.

7 New Zealand Fishing Industry Association Inc v Minister of Agriculture and Fisheries [1988] 1 NZLR 544 (CA) at 553.
8 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 666.

9 Education and Training Amendment Act 2025 s127.



18.

19.

20.

21.

22.

23.

24,

It is, in counsel’s submission well accepted throughout New Zealand jurisprudence
that there is a hierarchy of strength given to Treaty references throughout legislation
that places, to ‘give effect to’, at the highest standard, while to ‘take into account’ is

the lowest standard.

This is admitted in the Cabinet paper where it is conceded that ‘to give effect’ is a

higher standard than to ‘take into account’.!’

The dilution in the Treaty Clause Review in the Education Act will result in a lower
standard across multiple sections of the legislation, most importantly, the
requirements in Section 9'' and Section 398B'" to ‘give effect’ to Te Tiriti O

Waitangi. 13

The dilution of Te Tiriti O Waitangi throughout the Education and Amendment
Training Act as proposed in the Treaty Clause Review is in counsel’s submission, a
direct breach of the requirement for the Crown to actively protect, rather than
merely ‘consider’ or ‘take into account’ Treaty principles and the taonga of Maori,
including the many that exist within the Education System which have been
identified within the evidence of the Crown to Wai 3553, as things they are bound

to actively protect.

The justification for the dilution in the Treaty Clause Review is, as stated by the
Minister of Justice, because he considers “requirements to ‘give effect’ to Te Tiriti
do not promote the balanced consideration of all relevant factors in decision-making

and ‘take into account’ is the more appropriate standard’.™*

In counsel’s submission, this justification appears to be a personal view of the
Minister and a personal view that is informed not by any legal or policy justification

but simply a desire for the Crown not to be constrained by its Te Tiriti obligations.

The Crown, if it’s propositions in the Treaty Clause Review are passed into law, will

actively allow itself to dodge the ability for Courts to uphold the Treaty obligations

10 Cabinet Paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps”
SOU-25-SUB-0184 at 27.

1 Education and Training Act 2020, s9.

12 Education and Training Act 2020, s398B.

14 Cabinet Paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps”
SOU-25-SUB-0184 at 27.



of Crown decision-makers in the Education Sector. A move away from
accountability for Treaty obligations cannot be anything except a breach of the
obligation to uphold those same obligations. Counsel submits that this move must

be condemned.

25.  There is further discussion within the Treaty Clause Review of a desire to make clear
what the Crown’s Treaty obligations are, including a discussion regarding Te Tiriti
requirements that are unclear, such as a requirement for Decision-makers to ‘honour
Te Tiriti”."” The references that are deemed to be unclear including requirements to

‘honour’ are included numerous times in the Education and Training Act.

26.  Counsel submits that there is no requirement that in order to clear up inconsistencies

that the Crown must dilute the Treaty requirement to ‘take into account’.

27.  Counsel submits that if the Crown is wishing to uphold the Te Tiriti obligations it
has admitted it owes, and to clear up inconsistencies and examples of diminished
clarity, it should instead upgrade the requirement across the Education and Training
Amendment Act to ‘give effect’ to Te Tiriti. This would achieve the dual goals of
increased clarity and the upholding of Treaty obligations that the Crown has

accepted that it owes.
Context within the Wai 3553 Inquiry

28.  Counsel wishes to note and contextualise the late notification of the Treaty Clause

Review to the claimants, counsel, Tribunal and the wider public through Wai 3553.

29.  Prior to notification by the Crown of the effects of the Treaty Clause Review on the
Education Act through a memorandum dated 14 April 2026, all parties except the
Crown, were unaware that the Crown was contemplating further changes to the

Education and Training Act beyond what was at issue in Wai 3553.

30. In fact, the evidence filed by the Crown relied upon the fact that Treaty obligations
that were being removed from school boards would be actively upheld by the Crown

and were provided for at other places in the Education and Training Act, including

15 Cabinet Paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps”
SOU-25-SUB-0184 at Appendix B: “Report of the Advisory Group to Ministers on references to Treaty principles
in legislation” (August 2025) at 53.



in section 32." These requirements on the Crown are now subject to repeal through

the Treaty Clause Review.

31. In counsel’s submission, the arguments of the Crown that are expected to be relied
upon throughout the evidence and submission provided to Wai 3553 concerning the
Crown’s justification for taking on and upholding of Treaty obligations in the

Education Sector are now redundant.

32. The Crown’s dilution of Treaty obligations first for school boards through
s127(1)(d) and then subsequently for itself through the Treaty Clause Review must
be considered in tandem and in the wider context of the dilution of Treaty

obligations throughout all legislation.

33.  This dilution, in counsel’s view, represents the greatest threat to the upholding of Te
Tiriti since the establishment of the Waitangi Tribunal and an abandonment of all
the taonga that the Crown is required to protect through the education system, most

importantly, our Maori Tamariki.
Findings and recommendations

34.  The claimants seek the following findings and recommendations:

a. 'That the proposed Treaty Clause Review in it’s current form in relation to the
Education and Training Act is a breach of Te Tiriti;

b. That the Treaty Clause Review in relation to the Education and Training Act is
paused until further consultation is held with Maori and particularly Maori within
the Education Sector;

c. 'That no Treaty Clauses within the Education and Training Act are weakened to
a "take into account' standard; and

d. That all Treaty Clauses within the Education and Training Act are strengthened

to a ‘give effect to’ standard.

16 Wai 3553 #A43 at 37.



DATED at Tamaki Makaurau this 29" day of April 2026
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David Martin Stone Harry Clatworthy
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