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MAY IT PLEASE THE TRIBUNAL

1.

This submission is filed on behalf of Wai 3428 — a claim by Dr Kenneth
Kennedy and Mr Toro Bidois on behalf of themselves and the New Zealand
Maori Council (“the NZMC”) for the Education and Training Amendment
Act and Te Mataiaho Urgent Inquiry (Wai 3553).

PROCEDURAL BACKGROUND

2.

The day before the hearing, on 14 April 2026 the Crown filed a memorandum
ahead of the urgent hearing providing an update that provisions other than
s127(1)(d) of the Education and Training Act 2020 (“ETA”) were a part of the
Treaty Clause Review and will be included in the Treaty References Bill (“the

Proposed Bill”) to be introduced in this parliamentary term.!

The Memorandum indicated that with respect to the provisions in the ETA

Cabinet agreed?:

3.1. Treaty references should be amended where a treaty standard is
needed, no higher standard than ‘take into account’ should be used,

which applies to s9(2), 32(h) and 535B(a);

3.2. Section 536A(1) of the Education and Training Act 2020 should be
amended or repealed so that dispute resolution service operators do

not have Treaty requirements;

3.3. To standardise Treaty provisions, a reference to both the Treaty of
Waitangi and Te Tiriti o Waitangi should be used and provisions

should retain references to Treaty principles.

Following the first day of the hearing, the Crown filed additional documents,

relating to the inclusion of ETA provisions with the Proposed Bill. *

The Tribunal decided that further evidence needed to be heard in relation

to the inclusion of the concerned ETA provisions. This included evidence

!'Wai 3553, #3.1.157.

2 At[4]-[4.3].
3 Wai 3553, #A52



by Ministry of Justice officials, Mr Andrew Kibblewhite and Ms Caroline
Greaney, who appeared on the third day of the hearing to answer questions

by claimant counsel.*

6. Through Memorandum-Directions dated 20 April 2026, Her Honour Judge
Mullins provided that the inclusion of ETA provisions in the Proposed Bill
would be included in the scope of the Inquiry, constituting one of the report

stages. °

7. The confirmed statement of issues for the inclusion of the Education and
Training Act with the proposed Bill regarding statutory references to the

Treaty of Waitangi are as follows:

7.1. k) What is the impact on issues (a)-(j) above of the Crown’s
decisions in relation to the inclusion of the Education and Training

Act within the proposed Bill regarding statutory references to the
Treaty of Waitangi (“Proposed Bill”)?

7.2. 1) Did the Crown adequately inform itself of potential risks, if any,
to te Tiriti interests of Mdori created by amending those

provisions?

7.3. m) In determining to amend those provisions, what, if any,
measures did the Crown take to ensure te Tiriti interests of Mdori

are upheld within the education system?

7.4. n) To what extent, if at all, were the proposed amendments,
including the process followed by the Crown to include those
amendments within the Proposed Bill, inconsistent with the

principles of te Tiriti?

7.5. o) What prejudice, if any, arises for Maori as a result of the
inclusion of the Education and Training Act within the Proposed

Bill?

4'Wai 3553, #A54, Outline of Evidence of Andrew Kibblewhite and Caroline Greaney, dated 16 April 2026.
5 Wai 3553, #2.6.1 at[15]



10.

11.

Proposed amendments to Treaty provisions within the ETA

The Crown filed a memorandum dated 24 April 2026 confirming the precise
amendments proposed, including any repeals to the Education and Training

Act 2020. °

The memorandum confirms that nine provisions will be amended through
the proposed legislation regarding statutory references to the Treaty of

Waitangi.

The proposed amendments to section 3(2)(e); section 6(2) and section
476(4)(b)(v) are set out to be amended to standardise the reference of the
Treaty which we understand to mean reference to both the Treaty and Te

Tiriti and its principles per paragraph 3.3 above.

Section 9 and section 535B(a) are to be amended to standardise the reference
to the Treaty and significantly, to lower the Treaty weighting to no higher

than “take into account”.

11.1.  Section 9 is the sign post Te Tiriti o Waitangi clause outlining the
main Treaty provisions of the Act with the wording that these
provisions “recognise and respect the Crown’s responsibility to

give effect to Te Tiriti o Waitangi”.

11.2.  Section 535B relates to obligations of code administrator with (a)
stating a code administrator must “exercise and perform all of its
functions, powers and duties in a manner that honours Te Tiriti o

Waitangi and supports Maori-Crown relationships.”

11.3. Section 4(d), 32(h) and 398(b) are purpose provisions to be
amended which the Crown advises are subject to further decision
by the Minister of Justice and it is unclear how exactly the

wording will be changed.

®No ROI as yet



12.

13.

14.

15.

11.4. Section 4(d) is part of the Purpose Section of the whole Act with
the requirement that the education system “honours Te Tiriti o

Waitangi and supports Maori Crown relationships”

11.5. S32 is the purpose section relating to Part 3 Primary and
secondary education and again refers to at (h) honouring Te Tiriti
o Waitangi and supporting Maori-Crown relationships that make

a difference to learning

11.6. 398B is the purpose section for Part4A Wananga providing for
“establishment, modification, and administration of wananga in
a manner that gives effect to the principles of Te Tiriti o

Waitangi and supports Maori-Crown relationships”.

Section 536A(1)(ii) is to be amended or repealed so as to not place a treaty

obligation on dispute resolution service operators.

If this entire section is to be repealed it would be anticipated this would also

apply to (i)resolving disputes in a way that has regard to tikanga Maori.

NZMC submits with grave concern that amendments to purpose provision,
and in particular section 4(d) will significantly alter the entire framework of
the Act that has been set up to establish an education system that is te Tiriti

compliant.

k) What is the impact on issues (a)-(j) above of the Crown’s decisions in
relation to the inclusion of the Education and Training Act within the
proposed Bill regarding statutory references to the Treaty of Waitangi
(“Proposed Bill”)?

In the opening submissions for the NZMC it was submitted that the removal
of s127(1)(d) was based less upon the rationale that school boards are not
Crown entities and thus should not have the Crown’s Treaty obligations

placed upon them, and was instead advanced as part of the wider



16.

17.

18.

19.

government agenda pertaining to the Treaty Clause review policy and

furthering this objective.’

In light of the updated information provided by the Crown regarding other
provisions within the ETA to be amended through the Proposed Bill, this

position, we submit, is proved correct.

That is, the primary driver for the removal of section 127(1)(d) is part of the
broader intention of this Coalition Government to remove or significantly

dilute treaty provisions across all legislation, including the ETA.
‘Take into account’ standard

The February 2026 Cabinet Paper and accompanying Regulatory Impact
Statement (“RIS”) from November 2025 revealed decisions by Cabinet to
take a broad stroke approach to lower the weighting of all treaty provisions
to no higher than “take into account” where there were existing standards.®
This is a departure from earlier Cabinet papers regarding the Treaty Clause
Review policy which implied bespoke changes to treaty provisions for
different legislations.’ At the time of the Urgent Inquiry into the Treaty
Clause Review which completed in October 2025, it had not been articulated

in disclosure documents regarding policy decisions before the Tribunal.

It is an intentional positioning away from requiring the Crown to uphold,
recognise or give effect to Te Tiriti and instead relegates it to a balancing
exercise as expressed in the Cabinet paper by the Minister “In my view,
requirements to “give effect” to the treaty principles do not promote the
balanced consideration of all relevant factors in decision-making and “take

into account” is the appropriate standard.”!°

7 Wai 3553, #3.3.3 Opening Submissions for the New Zealand Maori Council, dated 2 April 2026, at [29]-

[32];[40]-[41].

8 Wai 3553, #A52 Additional Documents of the Crown, “Cabinet Paper “Review of References to the Principles
of the Treaty of Waitangi in Legislation: Next Steps” SOU-25-SUB-0184 at [27]; “Regulatory Impact Statement
“Providing certainty on legislative references to the Treaty of Waitangi” (13 November 2025) at [2] “Option
Five — Amend all Treaty standards to be no higher than “take into account”.

° The RIS confirms that this option is a “late addition proposed by the Minister of Justice”.

10°'Wai 3553, #A52 “Cabinet Paper “Review of References to the Principles of the Treaty of Waitangi in
Legislation: Next Steps” SOU-25-SUB-0184 at [27].



20. This change applies directly to Section 9 and section 535B(a) of the ETA.
Less clear is whether this standard will be applied to the purpose sections or
another variation, although it seems clear that the wording of “honour” will

be removed.

21. Although on the surface it could be said only a few provisions are being
amended to reflect this new weighting, viewed in the context of the removal
of' s127(1)(d) and the changes to the Curriculum, it sends a clear message to
those who operate under the ETA that Te Tiriti is no longer an essential

component to underpin the application of the Act.

22. Within the wider context, this may also be the Government’s attempts to
challenge the findings in Trans-Tasman Resources Ltd v Taranaki-
Whanganui Conservation Board that treaty clauses should not be narrowly

construed but given a broad and generous construction.!!

Purpose sections

23. The Advisory Group on references to Treaty principles recommending that
terms such as “uphold’ and “honour” were too vague and should not be used

unless in the context of Treaty settlement legislation. !>

24. However, the use of this wording must be viewed in the historical context
of both the history of Crown’s breaches directly through the education
system from its use of a tool of assimilation, corporal punishment for use of

te reo, and ongoing inequalities experienced by Maori akonga.

25. In Haida Nation v British Columbia it stated, “the foundation of the duty in
the Crown’s honour and the goal of reconciliation suggest that the duty
arises when the Crown has knowledge, real, or constructive, of the potential

existence of the Aboriginal right or title and contemplates conduct that might

" Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board [2021]1 NZSC 127 at [151].
12 Wai 3553, #A52 “Report of the Advisory Group to Ministers on references to Treaty principles in legislation”
(August 2025) at 35 [53].



adversely affect it.”!* The duty of honour, to promote reconciliation has

been as similar to the fiduciary duty owed by the Crown here.!'

26. The question of whether a general duty of good faith exists between the
Crown and Maori was discussed in Paki v Attorney-General. The Court of
Appeal found that “at a broad level, there was undoubtedly a duty of good
faith between the Crown and Maori.”!"> This interpretation lends itself to the
Haida conception of the duty of honour, denoting the inherent need for the

Crown to act with genuine intent.

27. In Stafford v Accident Compensation Corp they referred to Haida in that the
honour of the Crown requires the courts to take a broad and purposive
approach to the interpretation of legislation affecting the rights and interests

of indigenous peoples and the purpose was to promote reconciliation. '

28. In this context, the previous government’s decision to include the word
“honour” in the purpose sections takes steps of active protection in
accordance with the duty owed by the Crown and to signal a broad approach
to the interpretation of the ETA. This is consistent where the Crown owes a
duty to take vigorous action where taonga is in a vulnerable state.!” As
accepted in the Crown’s evidence the principle of redress is a key Treaty
obligation owed by the Crown in the context of the education system,
recognising the ongoing responsibility to address the historic and systemic

breaches perpetuated within it.'8

29. NZMC submits therefore that it is not a vague term with no clear purpose,
but entirely appropriate to be a part of the purpose of the ETA. To therefore
remove this wording constitutes a specific action to “dishonour” the Treaty
and the Crown’s obligations owed under it, as well as to take backwards

steps in regards to redress.

13 Haida Nation v British Columbia (Minister of Forests), [2004] 3 S.C.R 511.

14 Proprietors of Wakatu Incorp v Attorney-General [2012] NZHC 1461 at [309].

15 Paki v Attorney-General [2009] NZCA 584, [2011] 1 NZLR 125 at [96].

16 Stafford v Accident Compensation Corp (ACC) [2020] NZCA 164 at [340].

17 New Zealand Maori Council v Attorney-General[1987] 1 NZLR 641 (CA) at 683.

18 Wai 3553, #A42, Brief of Evidence of Ellen MacGregor-Reid, at [41]; Wai 3553, #A43, Brief of Evidence of
Andy Jackson, at [35].



Relationship of broader amendments with s 127(1)(d)

30. The purpose sections were mutually reinforcing of the now repealed
s127(1)(d). We agree with the observations made by counsel for Te
Whakakitenga o Waikato Incorporated that School boards are subject to the
New Zealand Bill of Rights Act 1990 and thus it would be legally incoherent
that they would owe BORA obligations while being exempt from Te Tiriti

obligations. "

31. We would further state that in the absence of a specific statute of Te Tiriti,
as opposed to the NZBORA, the section 127(1)(d) was intended by
Parliament to provide the same obligations, and the purpose sections

reinforce this intention.

32.In direct contrast to the previous Government’s action, the current
Government’s cumulative decisions to remove s 127(1)(d) including the
lacking requirements on boards to provide for Matauranga, tikanga and te
ao Maori; the marginalisation of Te Tiriti within the new curriculum, the
lowered standard of treaty clauses, and changes to purpose provisions,
effectively dismantle the efforts to provide a strengthened Treaty framework

within the ETA.

33. As expressed by Mr Jepsen in his oral evidence, that while it is great that
75% of school boards committed to still upholding Te Tiriti as part of its
objectives, the reality is that as there is no requirement to do so, the actual
objectives that have to be met will take priority and as time goes on,
pressures of the job give rise to the fact that te Tiriti will be marginalised
even by those who have the best intentions because the Crown has given

permission for it to become a mere tick-box exercise. 2

) Did the Crown adequately inform itself of potential risks, if any, to te Tiriti

interests of Maori created by amending those provisions?

19"Wai 3553, 3.3.15, Outline of Oral Closing Submissions for Te Whakakitenga o Waikato Incorporated, dated
24 April 2026 at [8]-[9] and see footnote 13.
20 Oral Evidence of Bruce Jepsen.



34. NZMC takes the same position outlined in its opening submissions on
whether the Crown adequately informed itself of potential risks to Te Tiriti

interests of Maori in amending section 127(1)(d) in the context here.

35. That is, by failing to consult with Maori in this process, the Crown cannot
be said to have adequately informed itself. Nor did it engage with those in

the education sector who would be directly affected by changes to the ETA.

36. Notwithstanding this, the Crown did have considerable information
available provided by Crown officials and the findings in Nga Matapono to

be aware of the risks to Maori by proceeding with these changes.

37. Crown officials advised that lack of engagement prior to policy decisions
will have adverse effects on the Maori-Crown relationship.?! This had been

advised in earlier Cabinet Papers throughout.??

38. There were various criticisms made by different government agencies of the
rationale and process which are canvassed in documents disclosed by the

Crown for the Urgent Inquiry into Treaty Clause Review.?

39. The Regulatory Impact Statement warned that the option to lower all Treaty
standards to “take into account” only, carried significant risk to the Maori

Crown relationship.?*

40. The Crown was aware of the findings in Nga Matapono which were set out
in the Cabinet Paper.?> Minister Goldsmith said he acknowledged the
findings but considered it unnecessary to change the review in line with
Tribunal’s recommendations.?® He considered the purpose and process of

the review was necessary to effectively address the issue of certainty in

21 'Wai 3553, #A52, “Cabinet Paper “Review of References to the Principles of the Treaty of Waitangi in
Legislation: Next Steps” SOU-25-SUB-0184 at 7 [43].

22 See for example Wai 3300, #B26, at 7 [42].

BSee for example Wai 3300, #B26, “M0J.001.0005 20241017 Table of Agency Feedback Wananga 17 October
2024”

24 Wai 3553, #A52 “Regulatory Impact Statement “Providing certainty on legislative references to the Treaty of
Waitangi” (13 November 2025) at 91.

25 'Wai 3553, #A52 “Cabinet Paper “Review of References to the Principles of the Treaty of Waitangi in
Legislation: Next Steps” at 7 [44].

26 At [46].

10



41.

42.

43.

44,

45.

46.

legislation. He ignores the relevancy of the recommendation by the Tribunal
to focus on clarity of provisions rather than a presumption to repeal

“unnecessary Treaty clauses” to achieve its aim.

Andy Jackson in his responses to the Tribunal questions, could not confirm
advice given to Minister Stanford regarding the findings of volume 3 of the

Nga Matapono report.?” But presumably Minister Goldsmith was aware.

There are no reasons given by the Minister on how they would minimise the

risks to Maori given the findings in the report.

The Quality Assurance Panel in finding that the RIS failed to meet quality
assurance criteria considered it material that there was a lack of consultation

with iwi and hapii as Treaty Partners.*®

The above paragraphs demonstrate the Crown had been clearly informed
internally of the need to further engage with its Treaty Partner, and made a

deliberate decision not to.

It was consistently informed of the risks to Maori interests but nonetheless

has proceeded without heed to any information provided to it.

m) In determining to amend those provisions, what, if any, measures did
the Crown take to ensure te Tiriti interests of Maori are upheld within the

education system?

We anticipate that the Crown will say that apart from the repeal of section
Section 536A(1)(i1) the other provisions remain in the ETA and therefore
Maori interests are still being upheld within the education system, albeit the
standard has been lowered to a balancing consideration only. They may also
point to Section 127(2)(e) “seeking to achieve equitable outcomes to Maori”

as evidence of providing measures to uphold te Tiriti interests to Maori.

27 Wai 3553, #A43(b) at [4].

28 At 93.

11



47. The Crown’s rationale for changes to Treaty clauses was grounded in the
purpose to “reduce uncertainty in legislation and better support

compliance.”?

48. However, the Crown has not addressed how these changes within the ETA
will create uncertainty for Maori akonga and their whanau as to how their te

Tiriti interests are to be upheld.

49. Instead the culmination of the removal of s127(1)(d), the anticipated
removing of the word ‘honour’ in the s4(d) purpose section, the weakening
of treaty clauses by a “take into account” weighting only, create considerable
uncertainty of what concrete measures are in place to provide for Maori
akonga and what measures will be put in place to achieve equitable

outcomes.

50. Further, as canvassed in detail during the hearing, the provision relating to
equitable outcomes for Maori, has been altered in its wording. Where it
previously read ‘“achieving equitable outcomes for Maori” under
s127(1)(d)(iii), it now reads under s127(2)(e)(i) “seeks to achieve equitable

outcomes for Maori”.

51. On its own perhaps this change in wording is not so significant and the
Crown’s position appeared to emphasise that there could not be a guarantee
by the board to achieve equitable outcomes and therefore the change of

wording merely reflects this.

52. With the remaining Treaty provisions to become mere factors of
consideration rather than requirement to comply with Te Tiriti obligations,
and additionally the anticipated weakening of purpose sections, the
objective of school boards to seek equitable outcomes for Maori become
aspirational, negating any need for compliance, providing no certainty for
accountability of boards to ensure concrete measures for Maori akonga

interests and bridging the equity gap.

29 Wai 3300, #A30, Cabinet Paper (August 2024) Review of legislation including reference to the principles of
the Treaty of Waitangi: purpose and scope of review” at 4.

12



53. The Minister’s statements that progressing with this review in alignment
with the purpose to create certainty of legislation and support compliance
cannot be logically followed through from the position set out above. Instead,

it appears the amendments completely undermine the stated objective.

54. NZMC consider that it is more appropriate to state that the purpose of the
Treaty Clause review is motivated by specific ideology that wishes to

disregard and dismiss Treaty obligations entirely.

n) To what extent, if at all, were the proposed amendments, including the
process followed by the Crown to include those amendments within the

Proposed Bill, inconsistent with the principles of te Tiriti?

55. In its inclusion of the concerned ETA amendments within the Proposed Bill,
the Crown has acted in direct contravention of the principles of te Tiriti.
Namely, it has breached the principles of good governance, partnership and

equity.
Good Governance

56. Under te Tiriti/the Treaty, the Crown committed to good governance and
holding itself to self-imposed standards.®’ This commitment entails the
legitimate expectation that actions will be conducted in good faith and in

accordance with the Crown’s own processes.

57. the Tribunal observed in the Wai 262 Report, Ko Aotearoa Tenei, that “the
right to govern should be exercised wisely so as to produce well-designed
policy which is implemented efficiently to minimise the cost to the

taxpayer.”!

58. The principle of good governance requires comprehensive policy design in
order to operate. Officials must carefully “consider the impact of

fundamental constitutional principles on proposed legislation”, particularly

30 Waitangi Tribunal, He Whiritaunoka: The Whanganui Land Report, 3 vols (Wellington: Legislation Direct,
2015), vol 1, pp 157 — 158.

31 Waitangi Tribunal, Ko Aotearoa Ténei : A Report into Claims concerning New Zealand Law and Policy
Affecting Mdori Culture and Identity, Te Taumata Tuatahi (2011), at 163; in Waitangi Tribunal Nga Matapono:
The Principles, at 73,

13



59.

60.

61.

62.

63.

when it will modify limitations imposed on State functions, such as the spirit

and principles of the Treaty of Waitangi.*
The Process

The New Zealand National Party and New Zealand First coalition agreement
commitment to “conduct a comprehensive review of all legislation (except
when it is related to, or substantive to, existing full and final Treaty
settlements) that includes “The Principles of the Treaty of Waitangi” and
replace all such references with specific words relating to the relevance and
application of the Treaty, or repeal the references” was re-couched in the
2024 Cabinet Paper as a need to provide clarity, certainty and compliance,

and if there was no clear reason for the provision it should be repealed.>?

The pre-determined nature of the review with presumption of repeal can be
seen in the Assessment Framework provided to government agencies
including asking agencies to consider if the provision promote(s) the

fundamental human rights and equality of all New Zealanders.>*

The structure of the assessment framework compromised the ability for
independent assessment by government agencies regarding the effectiveness

of Treaty provisions.*

The Tribunal in its Nga Matapono report similarly found the policy rationale

for the Treaty Clause review was pre-determined in its intent.*®

The February 2026 Cabinet Paper introduces the decision to lower Treaty
standards to no higher than ‘take into account’ and confirms it is a recent
proposal. Alongside a continued refusal to engage with the Maori Treaty
Partner, there appears to have been no further internal consultation on this

proposal with government agencies or indeed the Legislative Design and

32 Legislation Design and Advisory Committee “Chapter 4 Fundamental constitutional principles and values of
New Zealand Law” Legislation Guidelines 2021 Edition (September 2021) pp 22 — 28.

33 Wai 330, #A30, Cabinet Paper (Ausgust 2024) “Review of legislation including reference to the principles of
the Treaty of Waitangi: purpose and scope of review” at 4.

34 Wai 3553, #A54(b) at 2.

35 Wai 3300, #3.3.58, (NZMC) Memorandum of Counsel Regarding Treaty Clause Review, dated 16 September
2025, at [54].

36 Waitangi Tribunal , Nga Matapono: The Principles, (2024) at 182.

14



Advisory Committee (LDAC) or the Treaty Principles Oversight Group
(TPOG) both groups who are best placed to develop legislation to accord

with good governance standards.®’

64. In its process of furthering Treaty provisions to be amended in the Proposed
Bill the Crown has acted with flagrant disregard to its own self-imposed

standards.

65. This is most obvious when considering the Quality Assurance Panel failed
the Regulatory Impact Statement which has not paused the Crown’s actions
to continue to progress the Proposed Bill. The QA recognised the constraints
and limitations had been imposed by Ministerial directions, which meant
analysis was not “sufficiently developed to form a basis for Ministers to

make informed decisions.””®

66. The Crown created the conditions for failing to meet quality assurance
standards, and in choosing to proceed with the Proposed Bill which creates
further amendments to the ETA, the Crown has acted recklessly breaching

the principle of good governance.
Partnership

67. There are several obligations that arise from the principle of partnership such

as “reciprocity, mutual benefit, a duty to act reasonably, honourably and in

good faith, and a duty to make informed decisions.”*

68. In Haida Nation the principle of honour on the Crown includes the duty to

consult and accommodate is part of a process of fair dealing.”*

3737 Wai 3553, #A52 “Cabinet Paper “Review of References to the Principles of the Treaty of Waitangi in
Legislation: Next Steps™ at 10 [62]-[63].

38 Wai 3553, #A52 “Regulatory Impact Statement “Providing certainty on legislative references to the Treaty of
Waitangi” (13 November 2025) at 93.

3 Kevin Hille, Carwyn Jones and Damen Ward Treaty Law, Principles of the Treaty of Waitangi in Law and
Practice (Thomson Reuters, Wellington, 2023) at 70.

4 Haida Nation v. British Columbia (Minister of Forests) at [32].

15



69.

70.

71.

72.

73.

74.

The Crown was aware of that they had a duty to consult with their Treaty
partner early on the process as advised by officials in accordance with their

obligations under Te Tiriti.

Moreover, given the implications that the status of Te Tiriti would be
significantly reduced through statute, the constitutional consequences that
flow from this, and the disproportionate impact on Maori, consultation

would not be enough to satisfy the Crown’s obligations of Partnership.

The process if it had to be undertaken at all needed to from the beginning be
grounded in meaningful engagement/dialogue and a full consideration of
Maori interests and developed through a co-design process for it to be
compliant with te Tiriti. Instead, Maori have been presented with a fait

accompli decision.*!

It is disingenuous for the Minister to use phrasing in the context of pursuing
these amendments to “support better compliance” when the process itself in
no way resembles compliance with either good governing standards or

adhering to obligations under the Treaty partnership.

The February Cabinet Paper rationalised the lack of consultation thus:*
“Officials advise that the lack of engagement prior to policy decisions will
have adverse effects on the Maori Crown relationship. However, I consider
the opportunity to provide input during Select Committee, and the targeted
engagement during drafting, will be sufficient to ensure any views are

considered before enactment.”

The targeted engagement referred to in the Cabinet Paper was explained in
the oral evidence of Andrew Kibblewhite and Caroline Greaney to mean that
the National Iwi Chair Forum (NICF) had been approached for feedback on
the proposed bill.

41 New Zealand Maori Council v Attorney-General [1992] 2 NZLR 576 (CA) at 601; Trans-Tasman Resources
Ltd v Taranaki-Whanganui Conservation Board [2021] NZSC 127, 1 NZLR 801 at [157], [161] — [162]; New
Zealand Maori Council v Attorney-General [1989] 2 NZLR 142 (CA) at 152.

2 A52 at 7 [43].

16



75.

76.

77.

78.

79.

80.

There are several issues with this.

Firstly, the timeframes for NICF to provide feedback as outlined in the
Crown memorandum are utterly insufficient to constitute meaningful
engagement, given the breadth and scope of what the Proposed Bill will

cover.43

Secondly, engagement limited solely to NICF is inadequate to satisfy the
Crown’s partnership obligations. NICF, as a body established through Post
Settlement Government Entities’ does not hold a mandate to represent all
iwi, hapii and whanau interests, and cannot be treated be treated as the sole

Maori voice for the purposes of engagement.

Finally, reliance on the Select Committee process as the primary mechanism
for Maori input fails to meet the Crown’s duty of fair dealing. Maori are the
groups most likely to experience the adverse consequences arising from the
proposed review of the Treaty clauses, yet they are effectively relegated to
the role of bystanders in the development of this Bill. Given the Crown’s
pattern of conduct throughout this process, it is reasonable to conclude that
any submissions made at the Select Committee stage would be unlikely to
result in meaningful or substantive changes to the legislative outcome being

pursued.

We note that in a letter dated 22 April 2026, NICF responded to the Prime
Minister to express disapproval of both the proposed legislative amendments

and the process which has been followed.**

In its letter to the Prime Minister, NICF described the failure to engage with
iwi and hapii as a breach of the Crown’s duties arising under te Tiriti.*> They
state that the breach is compounded by the short timeframe to provide
comments and “the overused and frankly offensive suggestion made by [the]

Ministers that the Select Committee process will provide a sufficient

43 Wai 3553, 3.2.7 Memorandum of counsel for the Crown regarding the deadline for Crown's consultation with
the National Iwi Chairs Forum, dated 17 April 2026.

4 Wai 3553, #3.2.24(b), Appendix B, dated 28 April 2026, at 2.

45 'Wai 3553, #3.2.24(b), Appendix B, dated 28 April 2026, at 2.
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81.

82.

&3.

84.

opportunity for those with interests to have their say.”*® NZMC endorse the
comments made by NICF and concur that the use of the Select Committee

process as to fulfil consultative duties is misguided and inappropriate.

While the Treaty Clause review may have arisen from the Coalition
Agreement and been informed by particular ideological positions, once the
Coalition Government assumed executive authority thereby becoming the
Crown, it became subject to the obligations as a Treaty partner. Accordingly,
notwithstanding its policy motivations for undertaking a review of Treaty
clauses, the Government remains bound to uphold and respect its Treaty
duties. It cannot undergo a unilateral process to review, amend, or repeal
Treaty clauses in legislation in absence of due process, fair dealing, and good

faith engagement with Maori.

Parliamentary sovereignty does not constitute a sufficient justification for
derogating from these obligations. The duty of honour owed by the Crown,
as articulated in Haida Nation v British Columbia, is intrinsic to the Treaty
relationship and gives rise to a legitimate expectation by Maori that the
Crown will conduct itself with honour. Should these paragraphs go under

the next section?

Equity

Article three and the preamble of the Treaty provides for the principle of
equity.

In their closing submissions, counsel for Wai 1464/1546 described the
principle as described in the He Tangata, He Whenua report, where the
Tribunal stated that “the principle of equal treatment requires the Crown to
act fairly and impartially toward all Maori, and to avoid creating or
exacerbating divisions by advantaging some Maori groups over others

where their circumstances, rights and interests are broadly the same.”*’

46 At 3.

47 Waitangi Tribunal, He Tangata, He Whenua: The Citizenship Report (Wai 3513, 31 October 2025) at 7; in Wai
3553, #3.3.17, Closing submissions for Te Kapotai and Ngati Hine at [3.10].
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85. In the context of the Education and Training Act 2020, the principle of
equity is of particular significance, given the wide and uncontested
recognition of both historic and contemporary inequalities experienced by

Maori through the education system.

86. The ideological framing of “equality for all New Zealanders” in the context
of reviewing Treaty clauses in legislation, creates a real risk to equity, as this
position relies on a concept of procedural and not substantive equality.

Equity necessitates “treatment as an equal, not equal treatment.”*®

87. NZMC has already submitted that the removal of s 127(1)(d) undermines
the ability for equitable outcomes for Maori akonga to be properly achieve,
where school boards have the latitude to interpret equity without a Te Tiriti

based framework increasing the gap between Maori and non-Maori.*

88. Transforming the further provisions within the ETA to carry a ‘take into
account’ weighting relegates Maori to status below that of partner of the
Crown, reducing obligations to Maori to a mere consideration. In doing so,

the Crown will be actively masking discrimination.

89. While the words of “equitable outcomes for Maori” remain in the Act, the
Crown itself acknowledges it cannot know what the full implications of

these changes will be had.

90. The amendments to the Act, particularly the purpose provisions following
the removal of section 127(1)(d), NZMC submits, will definitively fail to
give effect to the principle of equity. The Crown decisions, bypass the
historical and ongoing educational inequalities experienced by Maori and
instead prioritise the Crown’s interest in reducing constraints on its
decision-making. This approach will inevitably exacerbate the pre-existing
imbalance faced by Maori within the education system, removing any

substantive mechanism to provide equity.

48 Te Kahui Tika Tangata/Human Rights Commission “Equality and Freedom from Discrimination”
https://tikatangata.org.nz/human-rights-in-aotearoa/equality-and-freedom-from-discrimination.
49 Wai 3553, #3.3.3 Opening Submissions for the New Zealand Mdaori Council, at[43];[46].
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91. While Crown evidence sought to reassure that Treaty duties would remain
significant and enduring irrespective of precise statutory expression, the
totality of the legislative amendments tells a different story.>" Taken
together, the amendments reflect a deliberate dismantling of statutory
mechanisms that previously gave effect to those obligations. This amounts
to conduct that is neither honourable nor undertaken in good faith, given the
foreseeable and enduring prejudice it will cause to Maori in the education

system.

o) What prejudice, if any, arises for Maori as a result of the inclusion of

the Education and Training Act within the Proposed Bill?

92. The inclusion of the ETA within the Proposed Bill renders Maori vulnerable

and entails significant prejudice.

93. In terms of the process of the Proposed Bill, this serves as a case-study
highlighting the vulnerability of Maori to the decision-making whims of the
Government of the day. The fact that the Proposed Bill has proceeded,
against consistent and repeated official advice across government agencies;
despite the negative report by the Quality Assessment Panel and continued
decision to not engage with Maori Treaty Partner, serves as a stark reminder

of this Government’s power to operate in an unchecked and reckless way.

94. The standards within the provisions that are indicated to be lowered to “take
into account” in he Proposed Bill, through the process in arriving at this
decision the Crown has failed to even adhere to this standard. By ignoring
the duty to consult, the Crown has acted in flagrant disregard of Maori
interests and has shown that it is willing to erode the Crown-Maori

relationship even further.

30'Wai 3553, #A42, Brief of Evidence of Ellen MacGregor-Reid at [18]:
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95.

96.

97.

98.

99.

This has created and will continue to create substantial prejudice for Maori,
where there can be no reliance on legislative checks and balances or duties

based in good faith to protect Maori interests.

In terms of the amendments included in the Proposed Bill itself, these have

the potential to create significant negative flow on effects for Maori.

By reducing the status of te Tiriti/the Treaty within legislation, such as the
employment of the ‘take into account’ standard, the interests of Maori are
reduced to a mere factor within a tick-box exercise. This diminishes the

standing of Maori and weakens due accountability of Crown actions.

The inclusion of the provisions have compounded prejudicial effects on
tamariki Maori. By diminishing consideration of the Treaty within the
legislation, this contributes to cultural prejudice and entrenches the Western

worldview as the default.

Without due consideration, it is signalled to tamariki, and Maori generally,
that there is no place for duties arising under the Treaty within the education
system. As the education system is one of the primary factors in which
tamariki Maori understand the world, such diminishment of Treaty-imposed
duties will lead to a skewed understanding in which the Western worldview
is learned through the education system as the sole worldview for

Aotearoa/New Zealand..

100.This will lead to further exacerbation of pre-existing disenfranchisement for

akonga Maori, when compared to Pakeha counterparts.

Relief Sought

101.NZMC broadly supports the recommendations sought by claimants in this

Inquiry. Namely, that the Tribunal:

101.1. make a finding that the Crown has breached the principles of te
Tiriti/the Treaty through its inclusion of ETA provisions within

the Proposed Bill;
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101.2.

101.3.

101.4.

101.5.

101.6.

recommends the Crown apologise for its breaches of Treaty

principles;>!

recommends the Crown restore all te Tiriti/the Treaty clauses in
the ETA, “including those impacted by future legislative

amendment signalled in the review”;>2

make a finding that “the Crown has not adequately informed itself
of the risks to [te Tiriti/the Treaty] interests of Maori arising from
the Proposed Bill, having regard to the findings of its own

officials”;>® and

make a finding that “the suppression of free and frank official
advice, and the override of that advice by Cabinet without
engagement with Maori, constitutes a deliberate and knowing
departure from the standards required of an honourable Treaty

partner.”>*

Any other findings and recommendations the Tribunals sees fit.

Dated at Wellington this Wednesday, 29 April 2026.

\
Donna Hall

Darshini Dorn Hilary Royds

Woodward Law

51 Wai 3553, #3.3.17, at [8.2(a)].
52 At[8.2(b)].
53 Wai 3553, #3.3.13(a), at [81].
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