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MAY IT PLEASE THE TRIBUNAL:

Introduction

1.

These submissions address the third set of issues the Tribunal is inquiring
into: those connected to the inclusion of the Education and Training Act
2020 (ETA) within proposed legislation® regarding statutory references to

the Treaty of Waitangi (proposed legislation).?

They should be read with the Crown’s submissions to be filed on Friday,
which will address the first two sets of Inquiry issues.? Those submissions
will analyse Treaty principles in greater depth, and provide further
introductory comment on matters that have arisen in the course of the
Inquiry. The present submissions only address Treaty principles as to the

relationship between reasonableness, good faith and consultation.

The Tribunal has previous, recent, and directly relevant reports it can draw
from in making its evaluation of the Treaty consistency of the decisions
taken in respect of the proposed legislation. In these circumstances, the
Crown considers it can best assist the Tribunal by addressing the steps in
the policy process and key decisions, clarifying the process to come as far
as possible, and commenting on the intersection of these developments
with the first two issues that are the subject of this Inquiry. That is the

approach these submissions take.

Counsel note the suggestion that the Crown could consider taking further
instructions in respect of a concession, which arose at the conclusion of the
hearing yesterday. That was heard, and will be addressed to the extent

possible in the submissions filed on Friday.

: This phrase is preferred to ‘proposed bill’ because counsel understand that it is unclear at this stage, in part because
of matters concerning parliamentary procedure, whether the intention is to introduce one omnibus bill regarding
statutory references to the Treaty of Waitangi, or multiple bills.

2 As set out by the Tribunal in Wai 3553, #2.5.7(a) under issues (k) — (o).
3 As set out by the Tribunal in Wai 3553, #2.5.7(a) under issues (a) — (j).
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Treaty Clause Review: Policy Development Process*

Overview and Prior Tribunal Reporting

5.

The Treaty Clause Review (the Review) originates in the coalition
agreement between the New Zealand National Party and New Zealand

First.>

The Tribunal has already reported in detail on the Review’s development
through to around May 2025, in chapter 7 of Nga Matapono.® That chapter
examined the purpose, rationale, scope, process, and timeframe of the
Review as reflected in the September 2024 and May 2025 Cabinet

decisions.

The Crown does not propose to traverse those policy steps here but
provides a brief contextual summary before turning to more recent

developments and highlighting the steps most relevant to this Inquiry.

The Wai 3300 Tribunal ultimately found that the Crown would breach the
Treaty principles if it were to continue the Review as it was then planned,’

and made the following recommendations to the Crown:2

1. Extend the timeframe of the review to enable robust policy work,
extensive engagement with Maori and the involvement of Maori in
decisions, and careful legislative drafting.

2. Focus the review as proposed on clarity of provisions, not other
considerations.

3. Ensure that where the Crown’s initial in-principle decisions favour
amendments, it provide for co-design of, or full reflection of Maori
views in, any amendments to Treaty clauses of high importance to
Maori rights and interests (including where the statutory regime is of
high importance), especially in light of the Crown’s partnership
obligations and the constitutional dialogue that Treaty clauses
represent.

4. Provide the resources necessary for Maori to participate fully in
engagement on these many statutes at a proposed rapid pace,
including the ability to engage expert advice, especially because the
Crown is asking the Maori Treaty / te Tiriti partner to engage in a

4 This section reflects instructions counsel have received from the Ministry of Justice. A chronology incorporating the
proposed legislation and the policy process as it relates to s 127 of the ETA will be filed with Crown’s submissions on
Friday.

5 See Nga Matdapono, chapter 7, section 7.3.3.

6 Part Ill of the Constitutional Kaupapa Inquiry report, released 22 October 2025.

7 Nga Matapono Chapter 7, at p 46.

8 Nga Matapono Chapter 7, at p 49.
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large-scale review that they were not consulted about and did not
agree to, and they must engage as fully as possible both as Treaty / te
Tiriti partners and to protect their interests.

5. Remove from the review the requirement that Treaty clauses must
provide for ‘the promotion of the fundamental human rights and
equality of all New Zealanders and the importance of equality before
the law for all in a modern democratic society’.

6. Remove the possibility of repealing “unnecessary” Treaty clauses
from the review, which will reduce contention about the review and
enable it to better achieve the aim of clarity of provisions.

7. Understand that the review is not supposed to revisit the policy
intent of statutory regimes and their Treaty clauses, so the possibility
of the amendment or repeal of Treaty clauses for policy reasons
should be avoided in a review focused narrowly on clarity of
provisions.

September 2024 — May 2025:

9. An overview of the policy work and officials’ advice during this period, as it
relates to this Inquiry, is set out in the joint outline of evidence of Andrew
Kibblewhite and Caroline Greaney filed in this Inquiry.® This period is more
comprehensively addressed in the material filed in Wai 3300 and the
findings of Nga Matapono, chapter 7.

10. In September 2024, Cabinet agreed the purpose of the Review and
confirmed an initial scope of 28 Acts.1®

11. Following the September 2024 decision, the Minister of Justice developed
an assessment framework to guide agencies in reviewing in-scope
provisions, with input from the Ministry of Justice and other agencies.!!

12. In August 2024, Cabinet had agreed, through a paper brought by the
Minister of Education, that s 127(1)(d) of the ETA be considered for
inclusion in the Review.!?

13. In March 2025, the Minister of Education requested that the Minister of
Justice include s 127(1)(d) in the Review. The Minister of Justice agreed and
directed the Ministry accordingly.3

o Wai 3553, #A54, at [21]-[25].

10 See Nga Matdpono, chapter 7, sections 7.3.2, 7.3.3 and 7.3.4.

u See Nga Matapono, chapter 7, section 7.3.5(7).

12 Wai 3553, #A54, at [22].

13 Wai 3553, #A54, at [24].
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14.

In May 2025, Cabinet agreed to a revised governance structure for the
work, including the establishment of a Ministerial Oversight Group (MOG)
and an independent Ministerial Advisory Group (MAG), and refined the
scope to 23 Acts.'* Of direct relevance to this Inquiry, the May 2025 Cabinet

decisions confirmed the inclusion of s 127(1)(d) of the ETA.1°

June — August 2025: The Ministerial Advisory Group

15.

16.

17.

18.

On 3 June 2025, the Ministry of Justice provided the MAG with Minister
Goldsmith’s assessment framework and the Ministry’s substantive analysis
of in-scope provisions, comprising a letter from Deputy Secretary Policy
Caroline Greaney to the MAG Chair, a list of provisions, a table of options
for retaining, amending, or repealing each provision, and summaries of

analysis for each provision.®

On 9 July 2025, the Minister of Justice confirmed to the Ministry of Justice

that all ETA provisions should be included in the Review.’

On 14 July 2025, the MOG met with the MAG and requested the MAG to
review all ETA provisions referring to the Treaty of Waitangi, confirming

the inclusion of a further eight ETA provisions not previously in scope.®

On 8 August 2025, the MAG delivered its report to the MOG.*?

August 2025 - February 2026: Option Five and Cabinet Paper Progression

19. Option Five (limiting the Treaty standard in all operative provisions to no
higher than “take into account”) was a late Ministerial addition to the
Cabinet paper.?°

20. Rajesh Chhana, the former Deputy Secretary Policy at the Ministry of
Justice, gave evidence to the Tribunal in the Treaty Principles Bill urgent

1 See Nga Matapono, chapter 7, sections 7.3.4 and 7.3.5(5).

15 Wai 3553, #A54 at [25.1].

16 This material has been filed on the record as Wai 3553, #A54(b).

v Wai 3553, #A54, at [26].

18 Wai 3553, #A54(a) at [34].

1 The MAG Report has been filed on the record as Wai 3553, #A52, pp 16—-87 (Appendix B to Cabinet paper). The date

of delivery is confirmed at Wai 3553, #A54 at [27].
20 See Wai 3553, #A52, p 89 (RIS, Option Five, describing it as “a late addition proposed by the Minister for [sic] Justice”).

The

Ministry’s Quality Assurance Panel also noted that the analysis had been constrained by, among other things,

“the late inclusion of several significant proposals” arising from “Ministerial direction”: Wai 3553, #A52 at p 9
(Cabinet paper, paras 57-58); p 92 (RIS, Limitations and Constraints on Analysis section).
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21.

22.

Inquiry about how Cabinet papers progress through the Cabinet process.?!
Mr Chhana explained that Cabinet consideration of complex policy
proposals is inherently iterative: papers may be considered by a Cabinet
committee, referred back for further work, reconsidered, and referred

again before Cabinet reaches final decisions.??

This context is important for understanding both the development of
Option Five and the progression of the Cabinet paper considered by
Cabinetin February 2026. For complex policy matters it is normal for advice
to be developed progressively through a series of interrelated steps,
including ministerial discussions, advice from officials, and consideration
between meetings, allowing issues to be examined, refined, and tested

over time.

The development of Option Five is an example of this iterative process in

practice:?

22.1 Following receipt of the MAG report in August 2025, Ministers and
officials engaged in a series of discussions and exchanges of advice
on the Treaty standard across provisions. That process of
progressive deliberation culminated in the Minister directing the
Ministry on 6 October 2025 that Option Five be included in the

draft Cabinet paper.

22.2 A draft Cabinet paper was circulated for agency and ministerial
consultation in September 2025. Following the inclusion of Option
Five, the paper proceeded through a series of SOU and Cabinet

discussions between October and December 2025.

22.3 During this time, the Ministry completed an initial Regulatory
Impact Statement on 20 October 2025, which included an
assessment of Option Five, to accompany the proposals at that

stage. Following further iterations of the Cabinet paper, a revised

2 Wai 3300, #A23(e) (affidavit of Rajesh Chhana, 22 May 2024); Wai 3300, #A23(f) (affidavit of Rajesh Chhana, July
2024). This evidence was given in the context of the Treaty Principles Bill urgent Inquiry but the explanation of the
Cabinet paper process it contains is of general application.

2 Wai 3300, #A23(e), at [11]-[12].

2 The

10188006_2

account in the subparagraphs below is drawn from Crown counsel’s instructions from the Ministry of Justice.



23.

Regulatory Impact Statement was completed on 13 November
2025. It is this revised version that has been filed on the record

and is referred to in these submissions.?*
22.4 SOU agreed in December 2025 to refer the paper to Cabinet.

On 23 February 2026, Cabinet approved the Cabinet paper and confirmed

its decisions for this stage of the Review.?®

October — November 2025: Section 127 and the Education and Training Amendment
Bill (No 2)

24,

25.

26.

While the broader Treaty clause review Cabinet paper was proceeding
through the Cabinet process described above, a separate but related

decision was made in October 2025 regarding s 127 of the ETA specifically.

On 20 October 2025, Cabinet agreed, through a paper brought by the
Minister of Education, that s 127 be amended through the Education and
Training Amendment Bill (No 2) at the Committee of the Whole House

stage.?®

An Amendment Paper was introduced on 3 November 2025. The Education
and Training Amendment Act 2025 was enacted on 18 November 2025.
Section 127(1)(d) was thereby repealed.

February 2026 Cabinet Decisions

27. The key decisions of general application were:

27.1 for provisions in scope of the review, where a Treaty standard is
needed, no higher standard than “take into account” should be
used;?’

27.2 to standardise Treaty references to refer to both te Tiriti o
Waitangi and the Treaty of Waitangi, retaining references to
Treaty principles;?®

2 Wai 3553, #A52, pp 88142 (RIS).

2 Wai 3553, #A52, pp 1-146 (Cabinet paper, MAG report, RIS, and Cabinet minute). See also Wai 3553, #A54, at [29].
% Wai 3553, #A54, at [28].

27 Wai 3553, #A52, p 144, (Cabinet minute, paragraph 16).

28 Wai 3553, #A52, p 144 (Cabinet minute, paragraph 17).
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27.3 to apply the standardisation approach to future legislation, with a
standard-form descriptive Treaty provision as the presumed

preference;?

27.4 to invite the Minister of Justice to issue drafting instructions to the

Parliamentary Counsel Office (PCO); and3°

27.5 to note the Waitangi Tribunal’s Nga Matapono findings and the

prospect of further claims.3!

28. Cabinet made the following decisions in relation to the ETA specifically:

28.1 That s 536A(1) of the ETA be amended or repealed so that DRS
operators, as private entities, do not have Treaty requirements.3?
28.2 That all ETA provisions referring to the Treaty itself (not only those
referring to Treaty principles) be included in the Review.33

29. Cabinet also noted the Minister’s intention to consult the National Iwi
Chairs Forum following Cabinet approval and prior to final approval of the
Bill.34

Steps to come

30. The February 2026 Cabinet decisions set the policy framework for the
proposed legislation. However, several matters remain subject to further
development before legislation is introduced, including the treatment of
purpose provisions, the drafting process and general legislative process.
The decisions taken to date should therefore be understood as forming
part of an ongoing policy process rather than a final and complete set of
legislative instructions.

2 Wai 3553, #A52, p 144 (Cabinet minute, paragraphs 19-20)

30 Wai 3553, #A52, p 145 (Cabinet minute, paragraph 26).

31 Wai 3553, #A52, p 145 (Cabinet minute, paragraphs 24-25).

32 Wai 3553, #A52, p 144 (Cabinet minute, paragraph 11).

3 Wai 3553, #A52, p 145 (Cabinet minute, paragraph 23).

34 Wai 3553, #A52, p 145 (Cabinet minute, paragraph 21).
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Purpose

31.

32.

33.

34.

provisions
As confirmed in the Crown memorandum of counsel dated 24 April 2026,
three of the nine remaining in-scope ETA provisions are purpose

provisions: ss 4(d), 32(h), and 398B.3°

The Cabinet paper acknowledged that the “take into account” standard
“will not work in all instances” and that no standard at all is likely to be

required in purpose provisions, long titles, or appointment provisions.3®

Whether and how s 4(d), s 32(h), and s 398B will be amended therefore
remains subject to further ministerial decision. Officials are to provide
further advice to the Minister on the appropriate treatment the three

purpose provisions.3’

To clarify, assessment of whether the relevant purpose provisions require
amendment does not necessarily mean removal. Officials will consider
whether each purpose provision continues to align with the substantive
provisions in the Act following Cabinet’s proposed changes. Further advice
and ministerial decisions will be required as to the appropriate treatment

of such provisions.38

Drafting instructions3®

35.

The precise wording of amendments to the Act has not yet been settled
and will be determined through the drafting process. The Minister has
been authorised to issue drafting instructions to the PCO and to make

further decisions on minor and technical matters as drafting progresses.*°

» Wai 3553, #3.2.19 at [2.5].

36 Wai 3553, #A52, p 5 (Cabinet paper, paragraph 28). The underlying “take into account” decision is at p 144 (Cabinet
minute, paragraph 16).

37 Wai 3553, #3.2.19 at [2.8].

38 See Wai 3553, #A52, p 5 (Cabinet paper, para 28, noting that the “take into account” standard “will not work in all
instances” and that further consideration will be required for purpose provisions, long titles, and appointment
provisions); p 6 (Cabinet paper, para 32, confirming that the Minister “will receive further advice on these matters
from my officials, who will work with Crown Law and the Parliamentary Counsel Office as a Bill progresses”). See also
Wai 3553, #3.2.19 at [2.8] (Crown memorandum confirming officials are to provide further advice to the Minister on
the appropriate treatment of the three purpose provisions).

39 Drafting instructions are subject to legal professional privilege: Legislation Act 2019, s 131.
40 Wai 3553, #A52, p 145 (Cabinet minute, paragraphs 26 and 29).
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LEG Committee approval

36.

The proposed legislation will require consideration by the Cabinet
Legislation (LEG) Committee before introduction to the House. This is a

standard requirement for all Government Bills.

Cabinet approval

37.

Following LEG Committee consideration, the Bill will require final Cabinet
approval before introduction to the House. This will provide a further
opportunity for any outstanding policy matters, including the treatment of

the three purpose provisions, to be resolved before the Bill is finalised.

Introduction and select committee

38.

39.

As noted in the Crown memorandum dated 24 April, on current
timeframes, introduction is anticipated no earlier than early-August

2026.4

Following introduction, the Bill will be referred to a Select Committee,

providing an opportunity for public submissions.

Crown submissions on the issues in this Inquiry related to the Proposed
Legislation*?

Treaty principles: reasonableness, good faith and consultation

40.

41.

As noted above, the Crown will more fully address Treaty principles in its
further closing submissions to be filed on Friday. In the context of the issues
addressed in these submissions, the Crown makes brief submissions on the

relationship between reasonableness, good faith and consultation.

Firstly, the obligations on the Crown under the Treaty are not absolute or
unqualified. The yardstick is what is reasonable in the circumstances.*® The
Crown is entitled to make decisions that are reasonable: that is, within the
bounds of its own broad responsibilities and authority but with
consideration of all the circumstances (including competing demands on
funding as well as the economic and other circumstances of the day) and

based on sound procedure and consideration of relevant material.

“a Wai 3553, #3.2.19 at [3].
42 As set out by the Tribunal in Wai 3553, #2.5.7(a) under issues (k) — (o).
43 New Zealand Maori Council v Attorney-General [1994] 1 NZLR 513 (PC) [“Broadcasting Assets Case”] at 517.
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10

42, The Tribunal underscored this in the Maori Electoral Option Report:**
[Tlhe partnership relationship the Treaty envisages should be
founded on reasonableness mutual cooperation and trust. The
Crown in carrying out its obligations is not required ... to go beyond
taking such action as is reasonable in the prevailing circumstances.

43. For the Crown, this involves considering the public interest together with
its obligations to Maori under the Treaty. What is a reasonable action by
the Crown will change depending on the context of the decision, including
the relevant economic situation, the fiscal position of the Crown, and the
subject-matter in issue.*

44, The obligation to act reasonably and in good faith in turn requires the
Crown to be sufficiently informed when making decisions that affect Maori.

45, In the Lands case, Richardson J put it this way:4®
In truth the notion of an absolute open-ended and formless duty to
consult is incapable of practical fulfilment and cannot be regarded as
implicit in the Treaty. | think the better view is that the responsibility
of one treaty partner to act in good faith fairly and reasonably
towards the other puts the onus on a partner, here the Crown, when
acting within its sphere to make an informed decision, that is a
decision where it is sufficiently informed as to the relevant facts and
law to be able to say it has had proper regard to the impact of the
principles of the Treaty. In that situation it will have discharged the
obligation to act reasonably and in good faith. In many cases where
it seems there may be Treaty implications that responsibility to make
informed decisions will require some consultation. In some extensive
consultation and co-operation will be necessary. In others where
there are Treaty implications the partner may have sufficient
information in its possession for it to act consistently with the
principles of the Treaty without any specific consultation.

46. In a sequel judgment dealing with an application to apply for further
orders, the Court of Appeal stated that “the good faith [owed] to each
other by the parties to the Treaty must extend to consultation on truly
major issues”.*/

44 Waitangi Tribunal Maori Electoral Option Report (Wai 413, 1994) at 5.2.

4 Broadcasting Assets Case, at 517.

46 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) [“Lands”] at 683.

47 New Zealand Maori Council v Attorney-General [1989] 2 NZLR 142 (CA) at 152.
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47.

11

In the Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report,
the Tribunal stated that, “once Ministers are sworn in and the government
is formed, the executive so constituted are responsible for meeting the
Crown’s obligations to M3ori under the Treaty of Waitangi”.*® The Crown

accepts this proposition.

Issue (k): What is the impact on issues (a)-(j) above of the Crown’s decisions in

relation

to the inclusion of the Education and Training Act within the proposed

Legislation regarding statutory references to the Treaty of Waitangi?

48.

49,

50.

51.

Given the status of the policy process, discussed above, the direct impact
of the proposed legislation on the original topics of this Inquiry (the
amendments to s 127 and the work on the National Curriculum) is unclear

at this stage.

For the purposes of the original two Inquiry issues, it is the fact that
purpose provisions (ss 4(d) and 32(h)) of the ETA** may be amended via

the proposed legislation that is of most salience.*®

Statutory interpretation is purposive: ascertaining the meaning of
legislation requires having regard to its text, purpose, and context.”!
Changes to a purpose provision, depending on the precise amendments
and the relevant context, can have knock-on implications for the
interpretation of all sections of an enactment and for all decisions taken
under an enactment (and any relevant secondary legislation). That purpose
provisions in the ETA may be amended via the proposed legislation is
something that, therefore, in principle, may impact on the correct
interpretation of, and effect of, s 127, and have implications for the correct
interpretation of s 90 (under which the Minister of Education may make

curriculum statements) and decisions taken under it.

However, as set out above, the nature of the changes to ss 4 and 32(h) is

not yet clear. There is no draft amendment text to interpret, and the policy

48 Waitangi Tribunal Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report (Wai 3350, 2024) at [28].

49 Section 398B is another purpose provision captured by the Review and subject to the same policy process, but it
relates to wananga and is not directly relevant to the first two issues that are the subject of this Inquiry.

50 To be clear, as noted, further advice will be provided, and further decisions need to be taken, before this is settled.
51 Legislation Act 2019, s 10.
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52.

53.

54.

12

direction in respect of purpose provisions is to be the subject of further
official advice and ministerial direction, as has been explained. This makes
ascertaining the meaning of any amended purpose provisions and
assessing the impact of any amendments on the interpretation of ss 90 or
127 (or on any other provisions of the ETA) impossible, in a literal sense.
With no proposed text, and an indefinite policy direction, assessment of
the impact of the proposed legislation on the first two Inquiry issues cannot

be taken very far.

That said, context is also crucial to statutory interpretation. And some

important matters of context are not in dispute.

Throughout this Inquiry, the Crown, including through the evidence of the
Secretary of Education, has acknowledged its “significant and enduring”
Treaty duties in education.®? The Crown stands by those comments. It has
not grounded its understanding of these duties in the wording of particular
provisions in the Act; the Ministry of Education has communicated its
understanding that the Crown remains subject to these duties regardless

of precise statutory wording.>?

The nature and significance of Maori interests in education, and the
relevant Treaty principles, acknowledged in this Inquiry by the Crown, are
highly likely to influence the approach decision-makers and Courts®* take
to interpreting the ETA, and these factors will continue to guide the
Ministry of Education’s interpretation and administration of the ETA. These
points of context will continue to guide the interpretation of the relevant
provisions, even if they are amended (including to a ‘take account’

standard).>>

52

53

54

55

Brief of Evidence of Ellen MacGregor-Reid (Wai 3553, #A42) at [18].
Ibid.
See Ngai Tai ki Tamaki Tribal Trust v Minister of Conservation [2018] NZSC 122, [2019] 1 NZLR 368 at [55].

Notably, there is High Court commentary that the formulation of the wording of a Treaty clause is not necessarily of
decisive importance, including because of the Treaty’s constitutional significance: Students for Climate Solutions
Incorporated v Minister of Energy and Resources [2022] NZHC 2116 at [92]: “That should clearly be so in relation to
legislation that contains a Treaty clause such as the CMA. Previous cases have focused on the particular verbal
formulation used in such clauses, with differences turning on whether the clause has a strong injunction such as “give
effect to”, or a weaker injunction such as “have regard to”. But when Parliament requires the decision-maker to take
into account the principles of the Treaty the natural inference is that it does so to ensure that the principles are not
infringed. For that reason | do not agree that the particular verbal formulation is necessarily of decisive importance.
What matters is the legislative indication that the principles need to be addressed, with the natural inference that
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55.

56.

57.

13

This is not a submission that statutory language does not matter; it does.
But it is settled law that context is crucial when interpreting legislation.>®
And it is also settled that the meaning of legislation may not always be the
same thing as what a Minister may have intended in promoting it, although

that will often be a relevant factor in ascertaining meaning.>’

More specifically, with regards to the issues in this Inquiry concerning the
amendment of s 127, in its closing submissions to be filed later this week,
the Crown will not rely heavily on the particular wording of the extant
purpose provisions in support of its submissions. The same applies to the
Crown’s provision with regards to the issues in this Inquiry concerning the

National Curriculum.

For those reasons, and noting that the detail of the changes is unclear at
this stage, the Crown submits that the impact of the proposed legislation

on issues (a) — (j) may be modest.

Issue (I): Did the Crown adequately inform itself of potential risks, if any, to te Tiriti
interests of Mdori created by amending those provisions?

58.

59.

60.

This Tribunal has available to it the Wai 3300 Tribunal’s analysis and
findings on the process of the Review to October 2025. Since that Report
was issued, the Crown has not taken steps to substantively change the

direction or the process of the review.

Advice provided by officials alludes to the risks in Treaty terms of
proceeding with the proposed legislation under the current policy direction

(as a matter of substance and process).>®

The Crown’s decisions in relation to provisions of the ETA within the scope
of the Review have not been the product of a fully conventional policy
process led by officials. Nor did the Crown undertake a formal consultation

process with Maori before taking these decisions. To assist the Tribunal,

56

57

58

they should be honoured unless Parliament provides otherwise. Anything less than this would fail to respect the
constitutional significance of the Treaty.”

Legislation Act 2019, s 10.
See, for instance, the Lands case, especially at p 659 per Cooke P.

See, for example, Wai 3553, #A52, tab 4 (RIS) at pp 89 - 90: “[the process] has not included engagement with iwi and
hapt (as Treaty partners) ... There is a strong argument that the Treaty and Treaty relationship gives rise to an
obligation to consult Maori early on this review”.
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the steps in the policy process to date and anticipated next steps have been

set out above.

Issue (m): In determining to amend those provisions, what, if any, measures did
the Crown take to ensure te Tiriti interests of Mdori are upheld within the
education system?

61.

62.

63.

64.

The extent to which the Crown, in taking these decisions, informed itself of
the relevant Treaty interests and concerns, is addressed above in response

to issue (I).

The Crown will further address, in its closing submissions on the original
two issues of this Inquiry, how Treaty interests are upheld specifically both

in respect to:

62.1 the requirements of school boards under the amended s 127 and

the broader regulatory framework; and
62.2 the refreshed curriculum and the process for its development.

In relation to the general impact of the proposed legislation, the Crown
also notes that officials have provided advice addressing the Treaty
consistency of the policy direction associated with the proposed

legislation, and that this is on the Record of Inquiry.>?

Beyond that, the Crown respectfully submits that the extent to which
Treaty interests are upheld generally across the entire education system
(i.e. beyond the matters that are the subject of the first two Inquiry issues),
and whether or how the proposed legislation may impact on this, is a line
of inquiry better suited for the Education Kaupapa Inquiry, as it raises
issues which the Crown cannot address within the confines of this Urgent

Inquiry.

59 See,

for example, Wai 3553, #A52, tab 4 (RIS) at p 92: “The suite of proposals in the Cabinet paper carries significant

risk due to... the potential for some proposals to negatively affect M3ori interests... [the option to reduce standards
to no higher than take into account] has no apparent benefits and carries significant risk to the Crown Maori
relationship, including because it is likely to be seen as intended to reduce the legislative Treaty protections available
to Maori”:. The Tribunal's report Nga Matapono also recorded that officials had consistently advised throughout the
Review that good faith engagement with Maori was necessary to mitigate risks to the Maori-Crown relationship (Nga
Matapono, chapter 7, sections 7.3.5(2)— (5)).
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15

Issue (n): To what extent, if at all, were the proposed amendments, including the
process followed by the Crown to include those amendments within the Proposed
Bill, inconsistent with the principles of te Tiriti?

65.

66.

The Crown appreciates that, on a conventional assessment of impact and
importance, and drawing on the Tribunal’s jurisprudence, including
recently issued reports, the decisions associated with the proposed

legislation may result in negative comment by the Tribunal.

That has shaped the Crown’s response in these submissions; noting also
that, as signalled at [4], the Crown will provide an update to the extent
possible on the suggestion of concessions in respect of issues associated

with the proposed legislation.

Issue (0): What prejudice, if any, arises for Maori as a result of the inclusion of the
Education and Training Act within the Proposed Bill?

67.

68.

69.

10188006_2

As set out in response to issue (k), the Crown submits that the impact of
the inclusion of these provisions within the proposed legislation is unclear
at this stage, and the analysis of potential prejudice cannot be taken very
far given the degree of uncertainty. To be clear, this is not to deny that
prejudice may arise from the process adopted to date, regardless of the

content of the proposed legislation.

The focus of the Inquiry has been on s 127 of the ETA and the review of the
National Curriculum, and the Tribunal has heard extensive evidence
relevant to issues of prejudice on these topics. The Crown acknowledges
that it is appropriate for the Tribunal to make an assessment of the impact

of the proposed legislation on these two issues.

However, the Crown respectfully submits that the Tribunal is not well
placed to inquire into the impact or prejudice of the proposed legislation
more generally on Maori interests in education, as that assessment may
require an evidential base that this Tribunal does not have before it. The
Crown acknowledges that, had the interaction of the proposed legislation
with the ETA been disclosed at an earlier date, a broader body of material
may be on the Record of Inquiry directed to matters in relation to the
impact of the proposed legislation on the ETA more generally. This is a

matter that may well arise in the Education Kaupapa Inquiry, noting also
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that another application for an urgent inquiry into the proposed legislation

has been recently filed.

29 April 2026
=
A
F o
J Watson / T Garimella / L Ewing
Counsel for the Crown
TO: The Registrar, Waitangi Tribunal

AND TO: Claimant Counsel
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