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MAY IT PLEASE THE TRIBUNAL

1. This submission is filed on behalf of Wai 3428 — a claim by Dr Kenneth
Kennedy and Mr Toro Bidois on behalf of themselves and the New Zealand
Maori Council (“the NZMC”) for the Education and Training Amendment
Act and Te Mataiaho Urgent Inquiry (Wai 3553) (“the Inquiry”).

PROCEDURAL BACKGROUND

2. In Memorandum-Directions dated 29 April 2026, Her Honour Judge Mullins
directed that claimant submissions in reply to Crown’s closing submissions

as they pertain to the further amendments under the Treaty Clause Review

were to be filed by 5pm Friday 1 May 2026.!

3. These submissions should be read in conjuction with both the Opening and

Closing Submissions for the New Zealand Maori Council.?
REPLY SUBMISSIONS
Te Tiriti Obligations

4. The Crown accepts the position set out by the Tribunal in the Oranga
Tamariki (Section 74AA) Urgent Inquiry 10 May 2024 Report, that the
Executive is responsible for meeting the Crown’s obligations under the

Treaty of Waitangi.’

5. They submit however that these obligations are not absolute or unqualified
and the yardstick is what is reasonable in the circumstances.* They further
submit that reasonableness involves considering the public interest together

with its obligations to Maori under the Treaty.’

!'Wai 3553, #2.7.1 at [23].

2 Wai 3353, #3.3.3 Opening Submissions of the New Zealand Maori Council, dated 2 April 2026; Wai 3553,
#3.3.19 Closing Submissions for the New Zealand Maori Council on Amendments to Education and Training
Act 2020 under the Treaty Clause Review, dated 29 April 2026.

2 Wai 3553, #2.6.1 at [15]

3'Wai 3553, #3.3.21 Closing Submissions for the Crown regarding Statutory References to the Treaty of
Waitangi, dated 29 April at [47].

4 At [41].

S At [43].



6. NZMC do not suggest that Treaty obligations must be absolute or
unqualified, however, the Crown’s own submissions demonstrate upon itself

the unreasonableness of its own actions.

7. As posited in our Closing Submissions for the Stage One Report, once the
Coalition Government assumed executive authority, thereby becoming the
Crown, it became subject to the obligations as a Treaty partner.® The Crown
agrees with this. It therefore follows that it cannot undergo a unilateral
process to review, amend or repeal Treaty clauses in legislation in absence
of due process, fair dealing, and good faith engagement with Maori. While
this may not be absolute in all circumstances, it is entirely unreasonable of
the Crown to suggest that it is not bound by its obligations in this specific

context.

8. The interest of the public may well need to be considered when carrying out
its Treaty obligations, but as Maori interests are squarely engaged it would
be unreasonable for the Crown to proceed blithely in their unilateral process
and decision-making with respect to amending Treaty provisions. This is
especially the case when it has been provided with consistent advice by

Officials cautioning against such unsound procedure.

9. An obligation is just that. Something one must do, not only when they feel
like it. The Crown is surely not suggesting it is bound to Treaty obligations
only when and if it suits the Crown. The Treaty Clauses are by its very nature
specifically providing for Maori rights and interests, and therefore any
changes will specifically and most especially impact on Maori more. In these
circumstances it is not unreasonable to expect the Crown to follow it’s Te

Tiriti obligations in respect to Partnership.

10. Moreover, the suggestion made here by the Crown is that the public interest
may be at odds, with the Crown’s obligations to Maori under Te Tiriti. As

stated in our Closing Submissions, good governance is not just a principle

6 Wai 3553, #3.3.19 at [81].



11.

12.

13.

14.

15.

under Te Tiriti, so it follows that good governance would also be a relevant

principle not only in respect to Maori, but to the public interest as well.

The Crown itself has quoted the Forests case where good faith requires
consultation on truly major issues.” The Crown has laid out discussion on
jurisprudence relating to the obligation to act reasonably and in good faith
without providing any substantive or coherent argument that it acted in that

way.

In apparent contradiction to this position, the Crown acknowledges and
stands behind the evidence of the Secretary of Education that the Crown’s
Treaty duties in education are “Significant and Enduring” and acknowledged
the officials advice to risk to the Treaty and the Maori-Crown relationship.®
It further acknowledges that the Crown did not undertake formal
consultation process with Maori; and that the Crown’s decisions relating to
the provisions of ETA are not the product of a “fully conventional policy

process led by officials™’

In its paragraph pertaining to reasonableness, the submissions state that: the
Crown is entitled to make decisions that is reasonable: that is, within the
bounds of its own broad responsibilities and authority but with
consideration of all the circumstances (including competing demands on
funding as well as the economic and other circumstances of the day) and

based on sound procedure and consideration of all relevant material. '’

By its own admission however, the Crown has not followed sound procedure

nor consideration of all relevant material.'!

Further, it is submitted that at the very least, the principle of good
governance as a Treaty obligation should be absolute and unqualified as it is
not just a principle under Te Tiriti but should be a duty to ensure in every

aspect of decision-making including legislative power. Contrary to the

7 Wai 3553, #3.3.21, at [46]

SAt[53]
IAL[60].
10At [41].

! See in particular Wai 3553, #3.3.19 [59]-[82].



16.

17.

18.

19.

20.

21.

dichotomy the Crown has set up between Maori and the public interest, the
Crown does not have to operate in bad faith to Maori in order to serve the
public interest, and good governance would arise for all interests of society
not just Maori. To operate outside of sound procedure in this regard
dismantles trust within the Maori-Crown relationship but demonstrates a
pattern of behaviour that impacts on society at large in dismantling
constitutional conventions the public should be able to rely on in their

elected representatives.

NZMC has made substantive submissions on the Crown’s breaches of good
governance in their Stage one Closing Submissions but add that the Crown’s
own submissions undermine any assertion it can make to following “sound

procedure”.

The Crown quotes from the Lands case on the articulation of its obligation

to be informed. '?

In reply, NZMC point to the more recent case of Ngai Tai Ki Tamaki Tribal
Trust v Minister of Conservation where it was discussed that even where a
decision-maker is still informed, the decision nevertheless needs to be
substantively consistent with other elements of Treaty principles, such as

active protection or redress. '

To refer to the Crown’s submissions on reasonableness and reliance on the
case in Lands, consultation was seen as an “obvious” way to illustrate good

faith and reasonableness. '

Further, we submit consultation is insufficient and that “meaningful

» 15

dialogue” "> and good faith engagement is what is instead required.

We submit that the Crown; in acknowledging it has not undertaken

consultation, understands it has not acted in good faith. Further, the Crown’s

12Wai 3553, #3.3.21, at [45].

13 Ngai Tai Ki Tamaki Tribal Trust v Minister o Conservation [2018] NZHC 1422 at [33]-[37]; and see
discussion in Kevin Hille, Carwyn Jones, and Damen Ward “Treaty Law Principles of the Treaty of Waitangi in
Law and Practice” (Thomson Reuters, 2023) at 77

14 New Zealand Mdori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 693.

S New Zealand Maori Council v Attorney-General [1992] 2 NZLR 576 (CA) at 601.

5



submissions, which set out its definitions for reasonableness, are at best
inattentive and at worst indolent, but nevertheless convey a manner of
disrespect in refusing to engage through clear and coherent arguments as to
the rationale on the basis of such claims, unless they themselves wish to

acknowledge they have no defence available.
The issue of Prejudice

22. The Crown has indicated, that the Tribunal is not well placed to undertake a
comprehensive prejudice analysis given the “degree of uncertainty” with
regard to changes to the provisions, submitting there is no evidentiary basis

for the Tribunal to draw any conclusions. '°

23. Inreply, NZMC submits that the process itself has already created prejudice.
The Tribunal findings in Nga Matapono confirm this.!’

24. The Tribunal has available to it the history of Crown breaches within the
education system already, including intergenerational prejudice resulting
from the suppression of te reo Maori, and the persistent educational
inequities acknowledged by both parties. The Tribunal is therefore entitled
to draw upon the established history to make reasonable inferences as to the
likely prejudice that will result, where the Treaty framework within the

Education and Training Act is weakened.

25. The Tribunal is also well placed to consider the legislative history of the
Education and Training Act recognising that the 2020 Act sought to improve
upon the 1989 Education Act, based upon recommendations on the 2019
Tomorrow’s Scholl’s Independence Taskforce in 2019, and the extensive
engagement process undertaken in designing Te Mataiaho curriculum. In
assessing the previous government’s efforts towards redress and active
protection, a clear comparison can be observed of the marked regression in
this current approach, which the Tribunal is entitled to make findings of

prejudice from these intentional steps backwards.

16 Wai 3553, #3.3.21, at [67]; [69].
"Waitangi Tribunal, Nga Matapono -The Principles, Part ITI (October 2025), at 48.

6



26. The Crown has submitted that the impact of the proposed legislation on issue
(a)-(j) may be modest. '® at the same time, it has repeated that direct impact
of the proposed legislation on amendments to s127 and the work on the

national curriculum is unclear and uncertain. '’

27. The Crown’s position is internally inconsistent. It cannot simultaneously
argue that the impact is unclear and is therefore modest; while asserting the
Tribunal is not well placed to inquire on the impact or prejudice. That the
proposed legislation creates uncertainty does not give rise to it having a
“modest impact” and similarly cannot preclude the Tribunal from making its

own assessment.

28. We further support the position of the claimants for Wai 3503 that

uncertainty itself is not a defence but is in itself a form of prejudice.?
Wider Context for future statutory interpretation

29. The Crown contends that the assessment of the purpose provisions does not
necessarily mean removal: “Officials will consider whether each purpose
provision continues to align with the substantive provisions in the Act
following Cabinet’s proposed changes. Further advice and ministerial
decisions will be required as to the appropriate treatment of such

provisions. !

30. However, NZMC maintains that it is more than likely the reference to
“honour” will be removed or replaced, due to its implied obligations
extending beyond the need to “take into account”. This must be considered
in accordance with the proposed legislation’s purpose, in that the “take into
account” standard reduces the Cown’s obligations to that of a discretionary

nature whereas honour connotates to a stronger duty.

18 Wai 3553, #3.3.21, at [57].

1 [48]; [51]; [67].

20 Wai 3553, #3.3.22, New Zealand Educational Institute Te Riu Roa Submissions in Reply to the Crown’s
Closing Submissions, dated 1 May 2026 at [3]-[4].

21 Wai 3553, #3.3.21, at [34].



31. The Crown’s position that the “nature and significance of Maori interests in
education”, as well as Treaty principles, will continue to guide statutory
interpretation attempts to assuage the impacts the amendments will have on
decision-makers and the Courts.?? The Crown states it will be “highly likely”
to influence the Courts/decision-makers approach, and a “guide” rather than
mandatory exercise enforced by statute, glossing over that these duties will
now be discretionary. Further, they state that context is crucial for
interpretation and that the meaning of legislation may not always be the
same thing as what a Minister may have intended in promoting it, while

acknowledging it will be a relevant factor for ascertaining meaning. 2

32. The context for the legislation is clear. However, to reduce weighting of
Treaty clauses will bind future decision-makers and Court judgements in
their exercise of statutory interpretation. This will confine the application of
these provisions to a discretionary exercise, rather than the mandatory
requirement to give effect to Te Tiriti. Indeed, that was the entire purpose
of Treaty Clause Review - to provide greater certainty to decision-makers.
It is therefore difficult to reconcile the Crown’s assertion, that the
significance of Maori interests will continue to be an influence and guide,

when the intention is to remove the ability of te Tiriti’s broader influence.

33. As we stated in our closing submissions, within the wider context, it seems
the Government’s intention is to reduce the scope indicated in Trans-Tasman
Resources Ltd v Taranaki-Whanganui Conservation Board, that Treaty
Clauses should not be narrowly construed but given a broad and generous

construction.*

Conclusion
34. The Crown’s own submissions establish upon itself its failure to act
reasonably, in good faith, or in accordance with good governance to meet its

Te Tiriti obligations in relation to the amendments of further provisions

2 AL [54].

23 AL [55].

24 Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board [2021]1 NZSC 127 at [151]; Wai
3553, #3.3.19 at [22].



within the Education and Training Act 2020. The unilateral process
followed, in circumstances where Maori interests are directly and
substantially engaged, is inconsistent with partnership, good governance,
and the requirement for meaningful engagement. The resulting uncertainty,
regression from established protections, and erosion of adequate provisions
that can enforce Treaty compliance, constitute prejudice in and of
themselves and sit within a wider historical context of breach within the
education system. The Tribunal is therefore not only entitled, but required,
to find that the Crown’s process and proposed legislative direction are
unreasonable in the circumstances and will cause substantial and enduring

prejudice to Maori.

Dated at Wellington this Friday 8 May 2026.

s

Donna Hall Darshini Dorn

Woodward Law
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