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TENA E TE TARAIPIUNARA

INTRODUCTION

1.

These closing submissions are filed on behalf of NZEI Te Riu Roa (“NZEI”) in
the Education and Training Amendment Act 2025 and Te Mataiaho Urgent
Inquiry (WAI 3553). They are to be read alongside all filed briefs of evidence,
affidavits, the opening submissions of 2 April 2026,' and the overview of closing

submissions filed 24 April 2026.

On 23 April 2026, the day before the overview of these submissions was filed,
NZEI Te Riu Roa and the New Zealand Principals’ Federation published an open
letter to the Minister of Education in The Post, signed by over one hundred leaders
across the teaching profession: union presidents, principals’ association leaders,
university academics, area council chairs, and representatives of early childhood,
primary, secondary, Pasifika, and Maori education networks drawn from every

corner of Aotearoa. The letter states:

“The direction of national curriculum change, including the structure
and content of draft learning areas and frameworks for Te Mataiaho |
The New Zealand Curriculum and Te Marautanga o Aotearoa currently
out for consultation, does not honour Te Tiriti o Waitangi, nor does it

>

support giving effect to Te Tiriti o Waitangi in our schools and kura.’

“The current process taken for curriculum development has not met the
expectations of the sector in terms of engagement, consultation, and co-
design. As such, it has ignored the wisdom and input of young people,
education experts including teachers, iwi, hapi, and whanau. Rather, it

has been driven by the narrow ideological interests of a small group.”

“As they stand, the current draft curriculum documents and framework
are not fit for purpose and do not meet the Ministry’s own stated
standards. They represent a profound narrowing of curriculum scope,

’

which in many cases is unworkable in particular education settings.’

The letter was not written for these proceedings. It was written because the
education profession has reached the same conclusion on the same evidence that
this Tribunal is now asked to reach: that the curriculum reform process has been
driven by ideology rather than partnership, and that it does not honour Te Tiriti o

Waitangi. The Tribunal is invited to receive it as the considered independent

' Wai 3553, #3.3.2 Opening submissions for Wai 3502, 2 Apr 26 (“Opening Submissions for NZEI”).

2 Wai 3503, #3.3.13 Overview of closing submissions for Wai 3503, 24 Apr 26.
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PART I:

voice of the profession.

NZEI’s nearly 50,000 members are the kaiako who must give Te Tiriti practical
effect in the learning environment, not as an aspiration but as a daily professional
obligation. The changes under inquiry have dismantled the two primary
mechanisms through which that obligation was institutionally supported: the
governance-level Treaty obligation on every school board under s 127(1)(d); and
a curriculum grounded in te ao Maori. Both were removed without genuine
engagement with Maori. Both were done against official advice. Both were done
in the knowledge that the Crown could not predict the consequences for tamariki
Maori. These submissions address the combined and compounding character of

those breaches.?

NZEI TE RIU ROA

NZEI is the primary professional organisation and union for teachers and
education support workers in Aotearoa New Zealand, with nearly 50,000
members employed across early childhood, primary, intermediate and secondary

sectors, including Kura Kaupapa Maori, Kura a-Iwi and Wharekura.*

NZEI is a values-led, Te Tiriti o0 Waitangi-based organisation. In all areas of its
work, mokopuna Maori are considered first. NZEI’s standing in this inquiry flows
from its members’ daily professional responsibility for the education of tamariki
Maori, uri whakatupu of every hapii and iwi across the motu. That responsibility
cannot be fulfilled if the governance and curriculum frameworks within which

kaiako work have been stripped of their Treaty foundations.’

The Education and Training Act 2020 gives effect to Te Tiriti o Waitangi, not
The Treaty of Waitangi. Section 4(d) states the Act’s purpose is to honour Te
Tiriti o Waitangi and support Maori-Crown relationships. The Crown’s own
consultation documents on the s 127 changes confused and conflated Te Tiriti
with “The Treaty of Waitangi” throughout. That conflation is not innocent. It

misrepresents the character and scope of the obligation.®

Given the accelerated progress of these proceedings, counsel is grateful for the
measures taken up by specific counsel for the interested parties. In this respect,

all submissions made by Woodward Law and Whaia Legal on the Treaty clause

3 Opening
4 Opening

Submissions for NZEI at [38]-[40].
Submissions for NZEI at [5].

5 As above at [5], [11.2].
® Wai 3553, #A45, Joint Reply of Mills, Moss and Walsh, at [29]; Wai 3553, #A8(a), NZEI
Submission on s 127 Changes, Appendix G at [6].

3



review, the statutory scheme and its implications for the Education and Training
Act 2020, including the arguments advanced in relation to section 9 of that Act,
are formally adopted by NZEI Te Riu Roa and are not restated here.” The specific
implications of the Proposed Bill for the Teaching Council's Treaty obligations

are addressed in Part X below

PART II: OVERVIEW OF NZEI’S CASE

9.

10.

1.

NZEI Te Riu Roa (WAI 3503) appears before this Tribunal as a union and as a
Treaty partner. As a union, NZEI represents over 50,000 members whose daily
working lives have been directly altered by the Crown’s actions. As a Treaty
partner, NZEI’s standing flows from its members’ daily obligation to give

practical effect to Te Tiriti o Waitangi in classrooms across Aotearoa.

The claim addresses three interlinked waves of Crown action that together
constitute a coordinated programme to dismantle the Treaty foundations of state
schooling. The first wave was the removal of s 127(1)(d) of the Education and
Training Act 2020 (ETA) via Amendment Paper No 428.%° The second wave was
the Te Mataiaho / New Zealand Curriculum reset, developed without genuine
Maori partnership. The third wave is the Proposed Bill, now confirmed by the
Crown’s memorandum of 24 April 2026 to target nine specific provisions of the
Act, with introduction to the House anticipated no earlier than early August
2026.1 Each wave was advanced in parallel with the others while each

individually remained concealed.'

NZEI’s closing submissions advance a coherent legal theory operating on three
levels. At the constitutional level, the Crown’s Te Tiriti obligations under the
Treaty of Waitangi Act 1975 are enforceable standards against which Crown
legislation must be assessed.!'? At the statutory level, three successive legislative
acts constitute a compounding and increasingly irreversible breach. At the
institutional level, the governance and curriculum framework through which the
Crown discharges its education obligations to Maori has been deliberately
stripped of its Treaty foundations without Maori consent or participation. The

curriculum reset also operates at the statutory level: Te Mataiaho and Te

7 Wai 3553, #3.3.3, Closing Submissions for the New Zealand Maori Council, Woodward Law;
Closing Submissions for Whaia Legal on the Treaty Clause Review (Wai 3553, #3.3.015).

8 Education and Training Act 2020, s 127(1)(d) (as enacted).

? Education and Training Amendment Act 2025 (2025 No 65), s 8, enacted 19 November 2025.

10 'Wai 3553, #3.2.19, Memorandum of Counsel for the Crown on Proposed Changes to ETA
Provisions, 24 April 2026.

"' Wai 3553, #3.1.057, Memorandum of Counsel for the Crown on the Treaty References Review,
14 April 2026.

12 Treaty of Waitangi Act 1975, s 6.



12.

13.

Marautanga o Aotearoa are made under statutory authority and their content is
shaped by the same legislative framework whose Treaty foundations the Crown

is simultaneously dismantling. The breaches at each level compound one another.

The theory is not merely that the Crown failed to follow the right process. The
Crown made a deliberate, pre-planned choice to remove Treaty obligations from
the education system: knowing it would cause harm, knowing it had not engaged
Maori, knowing its own officials and advisory group said not to proceed, and
proceeding anyway. Advice received, breach foreseen, harm acknowledged,

decision made. That sequence is the legal and moral heart of NZEI’s case.

At Day 4, Annette Sykes placed on the record the transcript of Minister Stanford’s
interview with Sean Plunket on The Platform (document A18B, timestamps 8:50
and 9:17). The Tribunal confirmed the significance of the following passage: the
Minister described a deliberate policy to remove Te Tiriti from the Act “in one
go” and referred to removing “all of the similar treaty clauses.” Judge Mullins
confirmed NZEI’s submission on the record: the Minister was not referring only
to s 127(1)(d) but to all treaty references in the Education and Training Act.'?
This is direct ministerial intent evidence. It confirms the three-wave analysis and
establishes that removal of s 127(1)(d) was not an isolated policy choice but part

of a coordinated programme.

PART III: SUMMARY OF SUBMISSIONS

14.

15.

NZEI says the following. The Crown has acted in breach of Te Tiriti o Waitangi
and its principles through three distinct courses of action: the curriculum reset;
the legislative removal of s 127(1)(d); and the comprehensive failure to consult
Maori on either. These two actions operate together, not in isolation. Ministry
advice of 16 April 2024 identified the local curriculum provisions of the Act as
the key mechanism through which schools met their Treaty obligations and
warned that changes to s 127 were “likely to have serious implications for how
schools meet their Tiriti obligations.”'* The Crown has now removed the
statutory obligation from boards and is simultaneously dismantling the
curriculum mechanism through which boards would have given that obligation

practical effect. Kaiako are left without either.

Together, through its omissions and its actions in the development of both the

13 Wai 3553, 4.1.001, Hearing Transcript Day 4, at [01:33:01]-[01:34:35]; Wai 3553, #A18B,
Platform Interview Transcript, at timestamps 8:50 and 9:17.

4 Wai 3553, #A18, Brief of Evidence of Bevan Holloway, at [35]; Ministry of Education,
Strengthening the Focus on the National Curriculum, 16 April 2024 (METIS 1325679), at [23].
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legislative amendments and the curriculum reset, the Crown has dismantled the
two primary mechanisms through which Te Tiriti was given operational effect in
state schooling. The removal of s 127(1)(d) stripped the governance obligation
from school boards. The curriculum reset has replaced a Te Tiriti-centred design
framework with a knowledge-rich model developed without Maori. Both were
done without genuine engagement with Maori. Both were done against the advice
of Crown officials. Both were done in the knowledge that the Crown could not

predict the consequences for tamariki Maori.

PART IV: TREATY PRINCIPLES

16.

17.

18.

19.

20.

Seven Treaty principles are engaged across all three waves.

Partnership: the Crown must act reasonably, honourably and in good faith
toward Maori. No good-faith engagement occurred at any stage across all three
waves. The obligation requires consultation before decisions affecting Treaty
interests are made, not after. The Crown received advice, foresaw the breach,

acknowledged the harm, and decided regardless. That is not partnership.

Kawanatanga: the Crown's power of governance is not unlimited. The Tribunal
observed in Nga Matapono that kawanatanga imposes two broad duties: to adopt
transparent policy processes and ensure policies are developed in partnership with
Maori; and to ensure that programmes are focused and functional. Neither duty
was met here. The policy processes were deliberately fragmented across three
parallel tracks. The programmes that resulted have been assessed by the Crown's
own advisory bodies as Treaty-non-compliant and by the Crown's own RIS
quality assurance panel as insufficient to inform Ministerial decision-making.
The exercise of kawanatanga in these proceedings has not been tempered by the

guarantees of tino rangatiratanga and partnership that Te Tiriti requires.

Active protection: the Crown cannot claim active protection while admitting
outcomes are uncertain and declining to replace what it has removed. You cannot
demonstrate active protection of a taonga while simultaneously admitting you do
not know what the practical effect of your legislative change will be on that

taonga.'s

Tino rangatiratanga: a governance and curriculum framework progressively
stripped of Treaty obligations, without Maori consent, cannot give effect to tino

rangatiratanga. The knowledge-rich curriculum was designed by people who

15 Opening Submissions for NZEI at [11.2].



21.

22.

23.

24.

have publicly opposed the place of traditional knowledge in education. The
curriculum is the primary tool through which kaiako give effect to rangatiratanga

in practice. When that tool is designed without iwi, it cannot serve iwi.'¢

Equity: section 127(1)(d) was enacted in direct response to evidence of systemic
inequity in Maori governance representation at school boards.!” A curriculum
developed with acknowledged reduced Maori collaboration, that standardises
knowledge in ways that exclude iwi-specific matauranga, and that creates
structural impossibility for kaiako to integrate te reo and tikanga, works against
equitable outcomes, not toward them. Cleaver herself acknowledges at paragraph
35 of her evidence that the flexibility of the existing curriculum has enabled
schools and teachers to make selections “that reflect deficit views of Maori and
lower expectations.”'® Removing the obligation does not remove that risk. It

removes the mechanism that constrained it.

Redress: the 2020 Act and its ANZHC were themselves exercises in giving effect
to the principle of redress, as Annette Sykes confirmed at Day 4 in response to
Judge Mullins’s question.'” The reset of that curriculum, and the removal of s
127(1)(d), are a reversal of legislated redress. Once ERO frameworks, Ministry
guidance and initial teacher education embed around settings without Treaty
obligations, reversing it will require far more than reinstating a statutory
provision. The Tribunal’s findings are urgently needed before that default

becomes entrenched.

Options: the Proposed Bill forecloses the structural options available to Maori to
ensure the education system gives effect to Te Tiriti. The reversal of the Tirewa
framework for TMoA removes the structural option for Maori-medium tamariki
to encounter the national curriculum from within te ao Maori. Once those
foundations are removed, rebuilding them requires Parliament to act. The option

of incremental improvement within the existing statutory framework disappears.

The duty to honour Te Tiriti is positive in character, singular in its demand, and
restorative in its obligation. It is not discharged by the quality of internal advice
received. It is discharged only by acting in good faith with Maori before decisions
are made. As the Supreme Court of Canada observed in Manitoba Métis

Federation v Canada,” the Crown’s obligation involves reconciliation for its

16 Opening Submissions for NZEI at [11.3].

17 Tomorrow’s Schools Taskforce, Kanohi ki te Kanohi (2019) at 4.1.
18 Wai 3553, #A44, Brief of Evidence of Pauline Cleaver, at [35].

19 Day 4 Transcript, Wai 3553, at [02:52:28]-[02:53:19].

202013 SCC 14, [2013] 1 SCR 623 at [66].
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prior breaches, which requires an ethic of restoration. In the education context,
that means the Crown cannot retreat from the Treaty foundations of school
governance and curriculum design and call it simplification. Each step back from

Te Tiriti in education is a step away from the restoration that the Treaty demands.

25. Good governance: the Crown committed under Te Tiriti to good governance:
holding itself to self-imposed standards, acting in good faith, and ensuring well-
designed policy that minimises harm. The Tribunal observed in Ko Aotearoa
Ténei that “the right to govern should be exercised wisely so as to produce well-
designed policy which is implemented efficiently to minimise the cost to the
taxpayer.””! The Legislation Design and Advisory Committee Legislation
Guidelines 2021 require officials to “consider the impact of fundamental
constitutional principles on proposed legislation.”” The Crown created the
conditions for the failure of its own quality assurance process by imposing
Ministerial constraints on officials, then proceeded with the Proposed Bill
notwithstanding that the RIS failed to meet quality assurance criteria. A Crown
that engineers its own policy failures and then relies on them as a basis to proceed
is not acting in accordance with the good governance obligations it owes as an

honourable Treaty partner.

PART V: CROWN CONCESSIONS

26. Four concessions from the Crown’s own witnesses are foundational and
uncontested.
27. First — no Maori engagement on outright removal: Andy Jackson (#A43)

concedes at paragraph 38 that “there had been no engagement with Maori in
relation to [the] Crown policy” of removing s 127(1)(d) prior to Amendment
Paper No 428 being introduced at Committee stage.?® That is the most significant

single concession in these proceedings. The Crown does not resile from it.?*

28. Second — officials advised against proceeding: Jackson confirms at paragraph

2! Waitangi Tribunal, Ko Aotearoa Ténei: A Report into Claims Concerning New Zealand Law and
Policy Affecting Maori Culture and Identity, Te Taumata Tuatahi (2011) at 163; cited in Waitangi
Tribunal, Nga Matapono: The Principles (2024) at 73.
22 Legislation Design and Advisory Committee, Legislation Guidelines 2021 Edition (September
2021) at 22-28.
23 'Wai 3553, #A043, Brief of Evidence of Andy Jackson, 30 March 2026, at [38].
24 New Zealand Parliament, Hansard, Appropriation (2024/25 Confirmation and Validation) Bill, 21
April 2026 (Minister Stanford) at 20:39."Around section 127 — and it's been well traversed — it
was a decision that we made... we've been open and honest about the fact that, nope, we didn't
consult. It was a decision that we took." Available at https://hansard.parliament.nz/hansard-
transcript/2026-04-21/bills-appropriation-202425-confirmation-and-
valida?sld=0ba83a8334ac42579420e128148ea233.
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29.

30.

31.

32.

33.

33 that the Ministry recommended no changes to s 127 because “no changes
should be considered unless engagement with Maori happened first.”* Cabinet
overrode that advice. It agreed to complete removal on 15 October 2025. AP428

was lodged nineteen days later and enacted on 19 November 2025.%

Third — the MAG found the process non-Tiriti-compliant: Jackson confirms
at paragraphs 41-42 that the Crown’s own Maori Education Ministerial Advisory
Group assessed the process as not Te Tiriti-compliant, and that the Crown

overrode that finding t0o.?’

Fourth — outcomes acknowledged as uncertain: Jackson acknowledges at
paragraph 49 that the practical outcomes of the change are “at this stage
uncertain.”?® A Crown that acknowledges it does not know the consequences of
removing a statutory Treaty obligation cannot simultaneously claim it has met its

active protection obligations.

The Crown’s own Disclosure Statement, released on the same day as AP428,
warned that the removal “could reduce the Crown’s ability to support Maori
educational success,” that Maori stakeholders “have not been engaged with prior
to policy decisions,” and that this “is likely to have adverse effects on the Maori-
Crown relationship.”?® The Crown introduced the amendment on the same day it
published those words. A Crown that honours Te Tiriti uses its knowledge of
foreseeable harm as a reason not to act, not merely as a disclosure accompanying

the act.

Ellen MacGregor-Reid (#A42) acknowledges at paragraphs 18—19 that the
Crown’s Treaty duties in education are significant and enduring irrespective of
their precise statutory expression, and that active protection requires positive
steps to protect Maori rights.’® That acknowledgement, from the Crown’s own
Secretary for Education, confirms the standard against which the Crown’s

conduct must be assessed.

Pauline Cleaver acknowledges at paragraph 92 that the Ministry “worked less
collaboratively with people outside of the Ministry in preparing the draft content

for the knowledge-rich New Zealand Curriculum” and that sector involvement

25 'Wai 3553, #A043, Brief of Evidence of Andy Jackson, at [33].

26 Cabinet Minute CAB-25-MIN-0026, 15 October 2025, referred to in Wai 3553, #A043, Brief of
Evidence of Andy Jackson, at [34].

27'Wai 3553, #A043, at [41]-[42].

28 'Wai 3553, #A43, at [49].

2 Wai 3553, #A052, Departmental Disclosure Statement Accompanying Amendment Paper No 428,
4 November 2025.

30'Wai 3553, #A42, Brief of Evidence of Ellen MacGregor-Reid, 30 March 2026, at [18]-[19].
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34.

was curtailed because it was “adding complexity.”! The sector was locked out

because its input was inconvenient. That is not Te Tiriti-compliant engagement.

At the Day 4 closing hearing, Crown counsel acknowledged that in terms of s
127(1)(d) there was no consultation, and signalled that the approach to curriculum
process issues would be “of a similar kind” to what would be said about process
issues with s 127.32 NZEI holds the Crown to that statement in these written

closings.

PART VI: FIRST CAUSE OF ACTION - REMOVAL OF SECTION 127(1)(d)

35.

In breach of the principles of tino rangatiratanga, kawanatanga, partnership,
active protection, equity and options, the Crown removed the only overarching
Te Tiriti obligation imposed on school boards, without any consultation with
Maori on outright removal, by a last-minute amendment paper deliberately

designed to avoid public scrutiny.

Issue (a): Purpose and effect of section 127(1)(d)

36.

37.

Prior to the Education and Training Amendment Act 2025, s 127(1)(d) required
every state school board to ensure the school gives effect to Te Tiriti o Waitangi,
including by: working to ensure plans, policies and local curriculum reflect local
tikanga Maori, matauranga Maori and te ao Maori; taking all reasonable steps to
make instruction available in tikanga Maori and te reo Maori; and achieving
equitable outcomes for Maori students. Section 127(1)(d) was enacted as a direct
legislative response to the Tomorrow’s Schools Taskforce finding that 58 percent

of schools lacked adequate Maori governance representation.*

The structural position of this obligation was itself significant. Under the 2020
Act, the board’s primary governance objectives were framed as co-equal:
educational achievement, safety and inclusion, and giving effect to Te Tiriti all
sat within the same tier.** The evidence of Naomi Taylor and Sian Smith from
Newtown School demonstrates what the provision was worth in practice: from
one Maori board member to four, a co-governance framework, a second rumaki
reo classroom, and a formal iwi partnership with local iwi.>> The evidence of

Caroline Mareko from Aotea College demonstrates governance infrastructure

31'Wai 3553, #A44, Brief of Evidence of Pauline Cleaver, 27 March 2026, at [92].

32 Day 4 Transcript, Wai 3553, at [09:05:20]-[09:05:54].

33 Tomorrow’s Schools Taskforce, Kanohi ki te Kanohi (2019) at 4.1.

34 Education and Training Act 2020, s 127(1)(a)(b)(c) and (2).

35 'Wai 3553, #A014 and #A014(a), Joint Statement of Naomi Taylor and Sian Smith, at [7]-[9] and

[20].
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38.

built in reliance on the obligation over many years.*

Martyn Weatherill confirms that s 127(1)(d) provided both legal authority and
normative direction. When present, principals could lawfully prioritise Maori-
focused initiatives even where these competed with other demands. In conditions
of chronic under-resourcing, the hierarchy of statutory objectives matters
enormously: a lower priority becomes in practice a non-priority, compounding

year on year.*’

Issue (b): Crown self-informing adequacy

39.

40.

The Crown was not adequately self-informed. Jackson’s evidence at paragraph
33 establishes the Ministry’s advice: “no changes should be considered unless
engagement with Maori happened first.” The RIS recorded “inadequate time for
comprehensive consultation with Maori, iwi and hapt.” The MAG found the
process non-compliant. The Crown’s own Disclosure Statement warned the
removal could reduce its ability to support Maori educational success. By the very
nature of the failure to consult with external Maori groups, the Crown was not
adequately informed of the risks. But it was placed on notice of those risks by its
own internal sources and proceeded anyway. That is the inverse of adequate self-

informing.*®

The inadequacy of self-informing is in fact more serious than Jackson’s brief
disclosed. The documents produced by the Crown in its 1 May 2026
memorandum (“the AJ bundle”) reveal that the Ministry of Education conducted
a comprehensive analysis of six Te Tiriti provisions in the Education and Training
Act between at least 31 January 2025, when the Ministry of Justice provided the
Ministry with the assessment framework (AJ4 [24], p.38), and 11 April 2025,
when the Ministry’s response to questions in that framework was due (AJ4 [3],
p.35). That analysis was provided to the Ministry of Justice. It is substantially
duplicated in the MoJ’s own evidence (#A54(b)(2b)). Mr Jackson’s brief of
evidence at paragraphs [21] to [29] made no mention of this comprehensive
internal analysis, nor of the fact that it had been provided to Mol. His brief reads
as if the Treaty References Review was conducted entirely without Ministry of
Education input, despite Minister Stanford’s documented enthusiasm for

including education clauses in that review. These are significant omissions from

36 Wai 3553, #A013, Brief of Evidence of Caroline Mareko, at [29].

37'Wai 3553, #A011, Affidavit of Martyn Weatherill, at [9]-[11].

3 'Wai 3553, #A043, Brief of Evidence of Andy Jackson, at [33]; Wai 3553, #A052, Regulatory
Impact Statement: Refocusing Schools on Government Priorities; Wai 3553, #A052, Departmental
Disclosure Statement Accompanying Amendment Paper No 428.
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a sworn witness. The Tribunal is entitled to draw adverse inferences from the
failure of a Crown witness to disclose, in evidence, the existence of material

analysis directly relevant to the matters in issue.

Issue (c): Consistency of official advice

41.

42.

Mills, Moss and Walsh expose the cynicism of the process with precision. The
Minister expressed a desire at the Cabinet Social Outcomes Committee on 21
August 2024 to see s 127(1)(d) included in the Treaty References Review, several
weeks before the Ministry’s September 2024 consultation process on proposed
changes to s 127 even opened. The Minister then wrote to Minister Goldsmith on
24 March 2025 asking confirmation that s 127(1)(d) was included in the Treaty
Clause Review and received that confirmation on 27 March 2025. She did not
seek Cabinet approval for the Bill until 7 April 2025. She therefore proceeded
with the consultation and Select Committee process knowing that the clause was

already targeted for removal through a separate track.*

The Treaty References Review commitment in the coalition agreement called for
review of legislation that includes “The Principles of the Treaty of Waitangi.”
But the Education and Training Act 2020 does not reference “The Principles of
the Treaty of Waitangi”, it references Te Tiriti o Waitangi directly. Former
Secretary for Education Iona Holsted had indicated she thought this meant s 4 of
the Act would be outside the scope of the Review. The Minister’s decision to
volunteer s 127(1)(d) for inclusion was therefore an additional step beyond even

the coalition mandate.*°

Issue (d): Post-removal measures

43.

The AJ bundle also reveals what is likely the of the “duplication of process”
concern invoked by Minister Stanford in her Cabinet Social Outcomes
Committee paper of 15 October 2025 to justify the late addition of Amendment
Paper 428. The Ministry of Education’s own analysis of Te Tiriti provisions in
the Act identified a specific procedural risk: that if both the Education and
Training Amendment Bill (No 2) and the Treaty Clause Bill were to amend s
127(1)(d) in the same calendar year, Standing Order 268 might prevent one from
proceeding on the basis that both bills were “the same in substance” (AJ4, p.49;
also appearing in Mol evidence #A54(b) p.30; p.77). On this analysis, the
changes to s 127(1)(d) originally proposed in the Bill, which would have

39 'Wai 3553, #A045, Joint Reply of Mills, Moss and Walsh, at [3]-[7].
40 Wai 3553, #A045, Joint Reply of Mills, Moss and Walsh, at [29].
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44,

45.

downgraded but not removed the board’s Te Tiriti obligation, risked blocking the
more thoroughgoing repeal the Minister already intended through the Treaty
References Review. Amendment Paper 428, which effected complete repeal at
Committee stage, was the mechanism chosen to remove that procedural obstacle.
In short: a likely reason given to Cabinet for bypassing Select Committee and
public scrutiny was a parliamentary procedure concern generated by the Crown’s
own analysis, analysis that was never disclosed to Maori, to select committee
submitters, or to this Tribunal until 1 May 2026. The Tribunal is invited to treat

this as further evidence of the candour failures addressed in Part VIII below.

Jackson confirms at paragraph 46 that schools are now being told they are “no
longer required” to include Treaty-related content in their planning and reporting.
The Crown has provided no replacement framework, no minimum floor, no
additional resourcing, no guidance to boards or communities, and no monitoring
mechanism to ensure Maori learners’ interests are protected at the system level.*!
A future board less committed than Aotea College or Newtown School may now
lawfully redirect every resource oriented toward giving effect to Te Tiriti, citing

the absence of any statutory requirement.

The removal of s 127(1)(d) did not operate in isolation. It was simultaneous with
the dismantling of the National Education and Learning Priorities (NELPs 1-3),
which constituted the integrated policy architecture through which Treaty-based
education reform was operationalised at system level.* That architecture named
racism as a structural barrier to Maori educational aspirations, the first time any
government had done so explicitly, and funded Te Hurihanganui to address it. It
required community co-design of curriculum, mandated high aspirations for
every akonga through whanau partnership, and directed schools to integrate te
reo Maori and tikanga Maori into daily school life. It was supported by a
coordinated Ministry workplan that invested in Toikuranui (iwi-school
partnerships), localised professional development, and the Aotearoa New
Zealand Histories Curriculum as Treaty partnership in practice at curriculum
level. Together these mechanisms constituted a coherent national architecture
spanning board governance, national priorities, curriculum design, professional

development, and community partnership. The 2025 amendments dissolved all

41'Wai 3553, #A043, Brief of Evidence of Andy Jackson, at [46], [49].

42 Wai 3553, #A015(a), Appendix G to Brief of Evidence of Associate Professor Richard Manning,
Comparative Analysis of the Original and Current Education and Training Act 2020, at Parts C and
D. See also Wai 3553, #A043, Brief of Evidence of Andy Jackson, at [28].

13



Issue (e):

46.

47.

t.* As Manning's Appendix G

of it simultaneously and without replacemen
analysis concludes, the result is a structural vacuum at precisely the level where
Treaty obligations must be operationalised in the lives of tamariki. That vacuum
is not an unintended consequence. It is the predictable outcome of removing the
governance floor and the policy architecture at the same time. The Tribunal is
asked to treat the NELP dismantlement as a distinct and compounding breach,

not merely a background fact.

Extent of inconsistency with Te Tiriti

Every element of the Crown’s own evidence establishes the inconsistency. The
Minister removed Te Tiriti from the Act at Committee stage because she did not
want to be “talking about the Treaty.”** This is not a failure of process. As NZEI
has consistently put it: “The Crown’s obligation is not to advise Ministers well
and then implement whatever they decide. It is to act in good faith with Maori at
every stage at which decisions affecting their Treaty interests are made. It did not
do that. The Minister’s own words confirm it was not an accident. It was a

choice.”®

The Nga Matapono Report is directly applicable.*® The Tribunal has already
found that the rationale and pre-determined outcomes of the Treaty clause review
are inconsistent with the principles of Te Tiriti. Removal of s 127(1)(d) is a
product of that policy. The Crown’s rationale that it is not appropriate for school
boards to bear Treaty obligations owed by the Crown ignores the functional
reality that schools operate as instruments through which Crown education policy
is implemented, and that removing an obligation from those instruments does not

reduce the Crown’s ultimate responsibility for meeting it.

PART VII: SECOND CAUSE OF ACTION - THE CURRICULUM RESET

48.

In breach of the principles of tino rangatiratanga, kawanatanga, partnership,
active protection, equity and options, the Crown removed Te Tiriti o Waitangi as
a design principle for the national curriculum and conducted the Te Mataiaho

reset without genuine Maori partnership. The following submissions address

43 'Wai 355

3, #A015(a), Appendix G to Brief of Evidence of Associate Professor Richard Manning,

at Part D [27]-[28]. Note: the reference to "2025 amendments" in that document should read "2026
amendments" and is addressed in the body text above.

4 Wai 355

3, #A18B, Platform Interview Transcript, Minister Stanford interview with Sean Plunket,

The Platform, 23 July 2025.

4 Wai 355

3,#3.3.2, Opening Submissions for NZEI, at [39].

46 Wai 3300, Nga Matapono / The Principles, Waitangi Tribunal Report 2024 (pre-publication

version).
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49.

issues (g) through (i) of the Tribunal’s inquiry framework.

The 2023 draft Te Mataiaho was grounded in te ao Maori and expressed in te reo
Maori. As Jessie Moss writes: “For half a century, our public education system
has been hailed as world-leading for being increasingly adaptive to the needs of
tamariki, their whanau and communities, shifting in response like a braided river
over our diverse landscape.” The current knowledge-rich framework removes
Te Tiriti as a design principle and replaces it with “the science of learning.” The
guiding kaupapa for the NZC is now excellence and equitable outcomes
“reflecting” Te Tiriti: an aspirational descriptor, not an operational obligation.
The difference between “reflecting” Te Tiriti and “giving effect to” Te Tiriti is

the difference between decoration and duty.

Issue (g): How Te Tiriti’s significance as a foundational principle has changed

50.

51.

52.

Ripeka Lessels gives evidence that for akonga Maori, schools having strategies
that give effect to Te Tiriti o Waitangi is critical to engagement, attendance and
achievement. Decades of research confirm that akonga Maori are most engaged
and achieve better outcomes when they see themselves reflected in their learning

environment.*

The reset removed Te Tiriti as a design principle. Maori content that was once
foundational is now, at best, optional. The draft curriculum framework uses
permissive rather than obligatory language: schools “may choose” to include
local matauranga in their teaching and learning programmes. As Manning and
Holloway observe in their joint reply, the use of “may choose” affords no
guarantee that any given school will engage with the mana whenua whose rohe
encompasses that school’s site.*” The shift of locally grounded content from a
governance requirement into a discretionary option converts an expectation of

engagement with mana whenua into a resource schools may or may not access.

The comparative analysis of the legislative and curriculum architecture before
and after the amendments is set out in the brief of evidence in reply of Jessie Moss
(Wai 3553, #A045(a)), filed 1 May 2026. The contrast is comprehensive: from a
framework in which Treaty compliance was obligatory, co-equal with

educational achievement, and supported by a coherent national policy

47 Wai 3553, #A045, Joint Reply of Mills, Moss and Walsh, at [20], citing Jessie Moss, "The
imported ideology behind education reform," E-Tangata, 26 October 2025.

48 'Wai 3553, #A012 and #A012(a), Brief of Evidence of Ripeka Lessels, at [75]-[76]; Wai 3553,
#A008(a), NZEI Media Release 4 November 2025, Appendix 1.

49 Wai 3553, #A046, Joint Brief of Evidence in Reply of Richard Manning and Bevan Holloway, at

[51-[6].
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architecture spanning board governance, national priorities, curriculum design,
professional development, and community partnership, to a framework in which
those obligations are absent, permissive, or relegated to the lowest statutory tier.
The Tribunal is invited to have regard to that evidence as it addresses the

architecture issues raised under this cause of action.

The ideological architecture: Manning and Mahuika

53.

54.

55.

Manning and Mahuika trace with forensic precision the political drivers behind
the “restore balance” campaign. From at least 2019, a network of right-wing and
conservative academics and activists, including Professors Elizabeth Rata and
Paul Moon, linked through the Free Speech Union, Hobson’s Pledge, and the
New Zealand Initiative (an ATLAS Network affiliate), mounted a sustained
campaign against the Aotearoa New Zealand Histories Curriculum. The New
Zealand Initiative’s 2023 manifesto Save our Schools pushed for a prescriptive,
nationalised, knowledge-rich curriculum. Professor Rata wrote the foreword. The

manifesto’s recommendations now read like the government’s to-do list.*

Professor Rata has publicly stated: “There is no place for traditional knowledge
in a curriculum except as an object of study... If we take the Maori example, the
Maori legends, the Maori language, the place for that in a curriculum is where it
would be studied.”™! She was the lead writer of the English curriculum. She
emailed Minister Stanford to say “it is the knowledge-rich curriculum you
promised.” Minister Stanford attended the Core Knowledge Foundation
conference in Florida in June 2025 alongside Professor Rata and the American
architects of the “knowledge-rich” movement. This is not a neutral education

reform.

Holloway’s evidence adds the institutional detail that makes this systemic, not
merely ideological. The MAG chair had publicly advocated for the downgrading
of's 127(1)(d) before his appointment. Within days of the MAG’s first meeting it
had moved toward basing the curriculum on England’s model. Professor Rata
hand-picked the senior English curriculum writing group before any Ministry
procurement approval. ERO refused in May 2024 to provide quality assurance on
the Junior English curriculum because the documents had been developed by the

MAG and did not reflect up-to-date evidence about effective pedagogy. The

30'Wai 3553, #A015 and #A015(a), Joint Brief of Evidence of Associate Professor Richard Manning
and Népia Mahuika, at [12]-[15]; Wai 3553, #A001.

3! Professor Elizabeth Rata, interview with Peter Boghossian, 8 January 2025, cited in Wai 3553,
#3.3.2, Opening Submissions for NZEI, at [13]; Wai 3553, #A008(a), NZEI Letter to Minister
Stanford 26 March 2025, Appendix E.
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56.

57.

58.

Ministry’s own procurement officer asked to be removed from that work.*?

Holloway also establishes the existence of two versions of the Senior English
Curriculum dated March 2025. The version never released to the sector required
the inclusion of Maori and Pacific authors in teaching programmes. It was
replaced at the last minute with a mandate for Shakespeare and 19th century
texts.>> That substitution was not an accident of curriculum design. It is a

statement of policy intent about whose knowledge belongs in Aotearoa’s schools.

Manning and Mahuika conclude the curriculum design process “more closely
resembles a clandestine ideological exercise rather than a transparent,

consultative approach.”* NZEI adopts that characterisation in full.

The capstone of the Manning and Mahuika analysis, and of NZEI’s case on the
curriculum as a whole, is the Crown’s own concession at paragraph 49 of
Jackson’s brief: that the practical outcomes of the removal of s 127(1)(d) are, at
this stage, uncertain.®®> The Crown removed the only overarching Te Tiriti
obligation from every state school board in Aotearoa. It did so without
consultation, against official advice, and in the acknowledged absence of any
understanding of what would follow. It has provided no replacement framework,
no guidance, no resourcing, and no monitoring mechanism. It simply does not
know what it has done. That is not active protection. That is not partnership. That
is not the conduct of an honourable Treaty partner. It is the conduct of a Crown
that has given itself permission to walk away from its obligations and called it
policy. For NZEI clients, there is no offsetting positive anywhere in this picture.
Unlike the position that has emerged for Maori-medium kura, where the Crown’s
own Cabinet papers at least dangle the possibility of bespoke legislation as a
future carrot,® NZEI clients have received nothing equivalent. That possibility
has not crystallised into any concrete commitment, and for the 50,000
membersand their akonga in mainstream state schools, no such prospect has even
been raised. The Manning and Mahuika analysis makes the reason clear: a
curriculum designed by people who do not believe traditional knowledge belongs
in state education, built through a process the Crown’s own advisory group found
to be non-Treaty-compliant, cannot be rescued by the possibility of future

bespoke legislation for someone else. The position for NZEI clients is

52 Wai 3553, #A018 and #A018(a), Brief of Evidence of Bevan Holloway, at [10.1]-[10.5], [14].

33 Wai 3553, #A018 and #A018(a), Brief of Evidence of Bevan Holloway, at [26].

34 Wai 3553, #A015 and #A015(a), Joint Brief of Evidence of Manning and Mahuika, at [52]-[55].
35 Wai 3553, #A043, Brief of Evidence of Andy Jackson, at [49].

56 Wai 3553, #A052, Cabinet Paper: Review of References to the Principles of the Treaty of Waitangi
in Legislation, Next Steps (SOU-25-SUB-0184), at [52]-[54].
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unambiguous and it is this: the Crown has removed the statutory floor, reset the

curriculum without partnership, and offered nothing in return.

Issue (g)(i): Te reo Maori, tikanga, matauranga and Aotearoa histories

59.

60.

61.

Manning and Mahuika identify five specific prejudicial features of the draft
Social Sciences curriculum (History Strand): no guarantee that Maori content will
actually be taught; loss of conceptual understandings including the foundational
nature of Maori history and the role of power; sins of omission (akonga will not
be required to learn about Parihaka; Waitangi Day is relegated to celebration
without acknowledgement of its tensions; purakau confined to years 1-2; the land
march, Bastion Point, the Haka Party incident and the foreshore and seabed hikoi
all listed as optional; the Native Schools Act omission); and prima facie breaches

of UNDRIP Articles 8, 13 and 15.7

Manning and Holloway confirm in their joint reply that the framing of “te ao
Maori” as generic national content misunderstands the nature of matauranga.
Maori are not a homogenous group with standardised knowledge. The Crown
entered Treaty relationships with multiple hapt and iwi. Matauranga is situated
knowledge: it sits in the rohe of particular whanau, hapti and iwi. A curriculum
that substitutes a generic “te ao Maori” layer for place-specific engagement with

mana whenua does not give effect to those Treaty relationships.*®

On te reo Maori specifically, Hayward gives evidence of four structural
constraints: making Learning Languages optional relegates te reo Maori to the
periphery; the mandatory 60-minute daily mathematics and English
requirements, combined with the rule that any “borrowed” minutes must be made
up within the same session, make it structurally impossible for kaiako to integrate
te reo Maori and tikanga Maori in any meaningful way; tikanga appears in the
curriculum as isolated facts rather than a cohesive integrated worldview; and the
Science learning area alone has grown from 20 achievement objectives at Level
4 to approximately 140 facts and concepts for Years 7-8, forcing surface-level
delivery that leaves no space for localised cultural content.® The 1,859 schools

that signed Te Rarangi Rangatira are willing. The curriculum will not let them.

57'Wai 3553, #A015 and #A015(a), Joint Brief of Evidence of Manning and Mahuika, at [47.1]-[49]
and [55]-[58].
38 Wai 3553, #A046, Joint Brief of Evidence in Reply of Richard Manning and Bevan Holloway, at

[5].

% 'Wai 3553, #A016 and #A016(a), Brief of Evidence of Heidi Hayward; Wai 3553, #A047, Brief of
Evidence in Reply of Heidi Hayward.
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Te Marautanga o Aotearoa: a recolonisation

62.

63.

64.

Jessie Moss tracks the TMoA redesign through Cabinet papers, education reports,
ministerial briefing notes and OIA requests. She establishes what was achieved
in the 2021-2023 redesign: the December 2022 ministerial approval of the
distinctly indigenous Tirewa model and Te Tamaiti Hei Raukura framework after
structured consultation with hundreds of Maori. She traces the reversal: the
disestablishment of Te Ropti Whaiti in April 2024; the application of the non-
Maori Coherence Group’s recommendations to TMoA; and the Ministry’s OIA
response, confirming it could locate no advice or correspondence on the decision
to remove Te Tirewa as the name and framework, while simultaneously

confirming the change was an internal Ministry decision.®

Moss’ conclusion stands uncontradicted by any Crown evidence: TMoA is no
longer being developed as a distinctly Maori curriculum from within te ao Maori.
She calls this “nothing less than complete assimilation of TMoA in alignment
with NZC and a recolonisation of the work undertaken on TMoA between 2021—
2023.76!

The content-level mirroring is illustrated with particular clarity by an example
from Pimanawa Tangata itself, the wahanga ako the Crown relied on in its
comparison document to establish TMoA's distinctiveness. The NZC Social
Sciences learning area (Year 0-10, page 26) addresses 'European Imperial
Expansion ¢.1750-1914'. The equivalent section of Pimanawa Tangata (Te Tau
0-10, April 2026, page 72) addresses the expansion of the English Empire. Both
sections use the same periodisation and the same motivational categories:
missionary work, civilising ideals, and national prestige. Neither references the
Doctrine of Discovery. Neither uses the word colonisation. Both frame the
expansion as something that happened, rather than as an imperialistic choice by
England to assert authority over Maori.®* The content in TMoA is expressed in te
reo Maori, but the epistemological frame is the same as NZC. That is mirroring
at the content level, and it appears in the very document the Crown filed to
demonstrate distinctiveness. The Tribunal is invited to hold that observation
alongside the structural mirroring argument: a document that presents content

through a Western epistemological lens is not an indigenous curriculum. It is a

0'Wai 3553, #A017 and #A017(a), Brief of Evidence of Jessie Moss, at [25], [34]-[35.1], [44]-[45];
Ministry of Education, OIA Response to Jessie Moss, Reference OIA 1352669, 13 October 2025.
' Wai 3553, #A017 and #A017(a), Brief of Evidence of Jessie Moss, at [44]-[45].

2'Wai 3553, #A045(a), Brief of Evidence in Reply of Jessie Moss on NZC and TMoA Comparison,

at [20].
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65.

66.

67.

translated one.

The inequitable consultation window compounds this. TMoA is not a subsidiary
document. Together NZC and TMoA form the National Curriculum. TMoA is
the curriculum through which Maori-medium tamariki encounter national
education: in te reo Maori, through te ao Maori, reflecting the mana of the iwi
those tamariki belong to. Affording its communities roughly half the consultation
time of the English-medium curriculum is not active protection. Cleaver
acknowledges the shorter window. It is itself a separate and compounding breach

of partnership and active protection.®

At Day 4, Judge MullinsMullins invited further written submissions to
demonstrate the specific mirroring of TMoA in alignment with NZC. That
comparison is now established in evidence filed on 1 May 2026: the brief of
evidence in reply of Jessie Moss (Wai 3553, #A045(a)) and the comparison table
appended to the responses of Pauline Cleaver as PC-1 (Wai 3553, #A044).
Together those documents demonstrate that the Tirewa framework, which was
epistemologically distinct from the English-medium NZC, has been replaced by
a design that mirrors the NZC’s architecture: same learning area divisions, same
knowledge-rich design principles, same progression framework, same reduced
emphasis on localised community-grounded content. Notably, the Crown’s own
PC-1 comparison was filed to demonstrate that TMoA is “not a mere duplication”
of NZC, but the differences it identifies are of degree and language, not of
foundational epistemological orientation. NZEI’s submission is that both
documents, read together, confirm the structural mirroring Judge Mullins
identified. The permissive “may choose” language converts what was previously

a governance obligation under s 127(1)(d)(i) into a discretionary option.**

Two further points from the Moss reply brief of 1 May 2026 should not be lost in
the volume of evidence before the Tribunal. First, the Crown's own comparison
document describes matauranga Maori as informing 'the additional skills,
knowledge and capabilities students need to participate in and contribute to te ao
Maori."® The word 'additional' is doing significant constitutional work. It
positions matauranga Maori as supplementary to the core, the science of learning

and knowledge-rich content, which must first be taught to all students. That is the

3 'Wai 3553, #A012 and #A012(a), Brief of Evidence of Ripeka Lessels; Wai 3553, #A044, Brief of
Evidence of Pauline Cleaver.

% Wai 3553, 4.1.001, Hearing Transcript Day 4, at [03:05:02]-[03:08:40].

65 Wai 3553, #3.3.018(a), Crown Comparison Document of Pauline Cleaver (PC-1), at PC-1; Wai
3553, #A045(a), Brief of Evidence in Reply of Jessie Moss on NZC and TMoA Comparison, at [13].
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68.

69.

inverse of what an indigenous curriculum requires. It is also a direct admission
from the Crown's own materials that matauranga Maori does not organise TMoA
but has instead been woven through the loom of a Western framework. Second,
under cross-examination by Ms Sykes, Ms Cleaver appeared to accept that there

1.% Moss identifies that concession as

could be 'sciences of learning', plura
operating in two directions: if the science of learning is singular, as the Crown's
approach throughout this inquiry implies, then applying it to TMoA is direct
evidence of structural mirroring, because a single universal framework by
definition excludes matauranga Maori, which is inherently plural; if alternatively
there can be sciences of learning as Cleaver's answer suggested, then the Crown
has utterly failed to engage with that plurality in designing either curriculum.
Either way the Crown's position is untenable. Neither concession has been

reflected anywhere else in the Crown's evidence or submissions. The Tribunal is

invited to treat both as admissions bearing directly on the mirroring argument.

A further and telling dimension of the Crown's evidence on TMoA emerged
through Ms Cleaver's written responses to Tribunal questions filed 4 May 2026.
At paragraph 60 of her brief, Ms Cleaver stated that Dr Wayne Ngata, the author
of Te Mataiaho whakapapa, had expressed the view that the framework was
flexible and could be adjusted to reflect the knowledge-rich approach. Under
cross-examination by Ms Sykes on 15 April 2026, she elaborated that Dr Novak
had shown Dr Ngata iterative changes as Te Mataiaho was being finalised, and
that he had not indicated any concern that the intent of the framework was not
being kept. That evidence gave the distinct impression that Dr Ngata had been
kept abreast of each material change and had engaged with the final iteration
before the draft was released for consultation in October 2025. Ms Cleaver's
written response to the Tribunal's questions tells a materially different story. She
confirms that Dr Novak met with Dr Ngata during 2025, but states in the same
paragraph that Dr Ngata "did not see the draft curriculum content before it was
released for consultation.”" The parties remain without any clear account of when
that meeting occurred, in what capacity, or what version of Te Mataiaho Dr Ngata

saw. What is clear is that it was not the version released for consultation.®’

The substantive consequence of that gap emerged when Ms Cleaver met with Dr

66 J Wai 3553, #A045(a), Brief of Evidence in Reply of Jessie Moss on NZC and TMoA Comparison,
at [8] recording Ms Cleaver's answer under cross-examination by Ms Sykes that there could be
'sciences of learning'. That concession has not been reflected in any other Crown evidence or
submission.

7 Wai 3553, Hearing Transcript Day 4, p 277 at markers 25-30; p 278 at markers 20-25. See also
Wai 3553, #A044(h), Further Written Responses of Pauline Cleaver to Tribunal Questions, at [1].
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70.

Ngata on 20 April 2026, after the hearing had commenced, to discuss his
reflections on the draft. The only reflection Ms Cleaver records is that she and Dr
Ngata discussed the need for "Te Mataiaho whakapapa to influence the learning
areas themselves, and that the draft learning areas being consulted on have not
yet achieved this." That is a direct admission, from the Crown's own post-hearing
engagement with the author of the framework, that Te Mataiaho as currently
positioned is disconnected from the learning areas. Ms Cleaver also confirms this
has emerged as a theme in consultation feedback. The sector has been saying
precisely this for years. It is evidence that matauranga Maori, through Te
Mataiaho, is positioned as window dressing rather than being embedded in the
structure of the learning areas, which is the central structural argument NZEI has
advanced throughout these proceedings, now confirmed by the Crown's own
evidence. Had Dr Ngata been engaged with the final iteration before October
2025, he would have raised this then, as he has done now. Had the sector and
Maori been meaningfully consulted and listened to throughout 2025, it could have
been addressed. The Crown is now proposing to remedy this fundamental
structural defect within the seven-week window between consultation closing and
the finalisation of curriculum documents, a window in which neither the sector
nor Maori will have any further opportunity to assess whether the infusion
between Te Mataiaho and the learning areas has actually been achieved. That

situation was entirely foreseeable and entirely avoidable.®®

Finally, NZEI notes that at paragraph 12 of her written responses, Ms Cleaver
states that unions "withdrew engagement" during collective employment
agreement bargaining. That characterisation is inaccurate. NZEI Te Riu Roa has
not in the past, and did not during the relevant period, cease engagement on
curriculum and non-industrial matters during collective agreement negotiations.

The Tribunal is asked to note that inaccuracy in the record.®

Issues (h) and (i): Timeframe and Te Tiriti-compliance of Crown engagement

71.

The curriculum reset was not developed in partnership with Maori. Cleaver
acknowledges the Ministry worked less collaboratively with people outside the
Ministry. Hayward confirms the curriculum was largely written in secret. The
questions that remain unanswered by any Crown witness: who wrote this
curriculum? How were Treaty obligations genuinely met? How was the sector

meaningfully engaged?

%8 Wai 3553, #A044(h), Further Written Responses of Pauline Cleaver to Tribunal Questions, at [2].
% Wai 3553, #A044(h), Further Written Responses of Pauline Cleaver to Tribunal Questions, at [3].
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72.

73.

74.

The NDAs imposed on curriculum advisory group participants compound the
failure. The advice to those members to seek independent legal advice before
signing was hollow: teachers appointed individually cannot afford such advice,
and the Ministry should have provided it as a precondition to participation. The
NDAs did not protect staff from harassment. They operated to prevent educators
from disclosing to NZEI, to this Tribunal, or to the public what was happening
inside the curriculum development process. The silencing of the people who

wrote the curriculum is itself a form of erasure.”

The Maori Education MAG assessed the process as not Te Tiriti-compliant. That
assessment was publicly acknowledged and then overridden. The MAG’s advice

was available to the Crown. It was not reflected in the policy decisions made.”!

At Day 4, Judge Mullins put the pattern directly to Crown counsel: the curriculum
that co-design produced between 2019 and 2023 was actively embraced by the
sector; the new curriculum is a complete U-turn, not a continuation; and the
Crown could not explain how the concerns that drove the reset were still alive in
2023 given the significant collaborative work done in the preceding years.” The
honest answer, provided by the Minister’s own words and the ideological network
Manning and Mahuika document, is that the curriculum was reset because the
Minister wanted a different curriculum, not because the sector’s curriculum was

failing.

PART VIII: THIRD CAUSE OF ACTION - FAILURE TO CONSULT

75.

76.

In breach of the principles of tino rangatiratanga, kawanatanga, partnership,
active protection and equity, the Crown failed to consult with Maori, including
NZEI and its membership, in any meaningful way on either the removal of s

127(1)(d) or the curriculum reset.

The Crown concedes there was no consultation with Maori on outright removal
of s 127(1)(d). NZEI’s own engagement illustrates the failure. It submitted in
October 2024 and again in June 2025 to the Select Committee. It wrote directly
to the Minister in March 2025 raising curriculum concerns. A draft reply was
prepared by the Ministry. It was never sent. That draft was subsequently redacted
in the OIA response. A Crown that prepares a response to a formal letter from the

nation’s largest education union, withholds it, then conceals its existence behind

70 Day 4 Transcript, Wai 3553, at [02:41:47]-[02:42:41].
7' Wai 3553, #A43, Brief of Evidence of Andy Jackson at [41]-[42].
72 Day 4 Transcript, Wai 3553, at [07:59:46]-[08:01:45]; [08:03:07]-[08:05:46].
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an OIA redaction is not acting in good faith.”

77. OIA records further disclose that Minister Stanford conducted a significant
volume of government business via personal Gmail, placing correspondence
material to the curriculum reform process outside the Official Information Act’s
disclosure obligations. The duty of candour requires the Crown to explain the
decision-making process and the reasons for decisions. Where it does not, adverse

inferences may be drawn.”

78. The duty of candour extends to the Crown’s engagement with unions as Treaty-
based institutions.” The Teaching Council’s Code requires all teachers to
demonstrate commitment to Te Tiriti partnership as a condition of their
registration.”® NZEI’s members are bound by that Code. The Crown’s failure to
respond substantively to NZEI’s formal correspondence on curriculum and
legislative changes is not merely a procedural discourtesy to a union. It is a failure
to engage with the professional body whose members are daily required, as a
condition of registration, to give effect to the very obligations the Crown is now
removing from the statutory framework.”” A Crown that imposes Te Tiriti
obligations on teachers through their professional code while simultaneously
dismantling the statutory architecture those obligations require is placing kaiako
in an untenable position.”® That tension, between professional duty and
institutional absence of support, is itself a form of harm to NZEI’s members in

their professional capacity.” NZEI seeks a finding that this tension constitutes

73 Wai 3553, #A012 and #A012(a), Brief of Evidence of Ripeka Lessels, at [59]; Ministry of
Education, OIA Response disclosing withheld draft reply to NZEI.

" Ririnui v Landcorp Farming Ltd [2016] NZSC 62 at [105].

75 Ministry of Education internal consultation records, discloseddisclosed in Wai 3553 #A43(e)(i)
Index and appendices to the responses of Andrew Jackson, 4 May 26 at 2), showing the Ministry’s
list of Maori entities and education sector peak bodies ordinarily consulted on legislative changes to
the Education and Training Act 2020. NZEI Te Riu Roa, Te Matakahuki, the Maori Education
Ministerial Advisory Group, and the Matauranga Iwi Leaders Group are all listed. None were
consulted on outright removal of s 127(1)(d) prior to Amendment Paper No 428.

76 Wai 3553, #A043, Brief of Evidence of Andy Jackson, at [38], [49]; Wai 3553, #A052,
Departmental Disclosure Statement Accompanying Amendment Paper No 428. See also Crown
Disclosure Statement accompanying AP428, 29 October 2025, warning that removal “could reduce
the Crown’s ability to support Maori educational success” and that Maori stakeholders “have not
been engaged with prior to policy decisions.”

77 Ministry of Education Consultation Plan (August 2024), disclosed in Andy Jackson Bundle of
Documents, 1 May 2026, identifying NZEI Te Riu Roa among the peak bodies ordinarily consulted
on changes to the Act’s schooling and early learning provisions. No equivalent consultation occurred
prior to the decision to remove s 127(1)(d) outright.

78 Wai 3553, #A043, Brief of Evidence of Andy Jackson, at [38]. “there had been no engagement
with Maori in relation to [the] Crown policy” of removing s 127(1)(d) prior to Amendment Paper
No 428.

7 Teaching Council of Aotearoa New Zealand, Our Code, Our Standards: Code of Professional
Responsibility and Standards for the Teaching Profession (2017). NZEI’s members are bound by
this Code as a condition of their registration.
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79.

80.

prejudice to its members in their professional capacity, separate from and

additional to the harm to tamariki Maori and their whanau.

The duty of good faith requires consultation on “truly major issues.”*® Removing
the only overarching Te Tiriti obligation from every state school board in
Aotearoa is a truly major issue. Resetting the national curriculum in ways that
remove Te Tiriti as a foundational design principle is a truly major issue. Where
taonga interests of this nature are engaged, consultation alone may not be

sufficient to discharge the Crown’s obligations.®!

The argument that the Treaty References Review provided an adequate
consultation mechanism must be rejected. That Review was established as a
vehicle for removing Treaty clauses. Its rationale and pre-determined outcomes
have already been found by this Tribunal to be inconsistent with the principles of
Te Tiriti.*> A Treaty-non-compliant review process cannot legitimise the Treaty-

non-compliant legislative change it produces.

PART IX: CANDOUR AND PARALLEL PROCESS FAILURES

81.

82.

The three waves were never presented to Maori as a single programme. Each was
structured to be individually visible while the others remained concealed.
Submitters on the s 127 consultation were not told the Treaty References Review
had already captured it. Parties to this inquiry were not told the Proposed Bill had
already produced a regulatory assessment condemning the preferred option on
Treaty grounds. By the time the full picture emerged, the first wave had been

enacted into law.%

What makes this dishonourable is not any single step, it is the structure. At no
point were Maori, NZEI, Te Ruinanga, or this Tribunal presented with a complete
account of what was happening. The public justification for each step was
narrower than the internal reality. The consultation on s 127(1)(d) concealed that
the Treaty References Review had already captured it. The Treaty References
Review concealed that the Proposed Bill was already being prepared. The
Proposed Bill was disclosed on the eve of this hearing, after the first wave had
already been enacted into law, and the window for Maori participation had closed.

The Crown controlled transparency, controlled participation, and used the

80 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 683.
81 Ngai Tahu Mdaori Trust Board v Director-General of Conservation [1995] 3 NZLR 140 (CA) at

560.

82 Nga Matapono / The Principles (Wai 3300, 2024) at 182.
83Wai 3553, #3.3.013 and #3.3.013(a), NZEI Submissions on Issues (k)—(0), 24 April 2026, at Part

B.
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83.

84.

85.

structure of parallel processes to prevent the Treaty partnership from operating as
it must. This is not a process failure. It is a pattern. And a Crown that acts in this

manner is not honouring Te Tiriti, it is dismantling it.

The pattern of concealment extends to the Crown’s own witness conduct in these
proceedings. The AJ bundle, produced on 1 May 2026 in response to Tribunal
directions, discloses two further omissions from Mr Jackson’s sworn brief of
evidence. First, the Ministry of Education had been engaged with the Treaty
References Ministerial Advisory Group before at least 25 August 2025 (AJ2, p.7
[3]), that is, potentially before the MAG delivered its report on 8 August 2025.
Mr Jackson’s brief did not disclose that engagement. Second, when Mr Ferguson
pressed Crown witness Ms Greaney under cross-examination about the specific
nature of MoE’s advice to Mol on the Treaty Clause Review, she was less than
forthcoming, despite being in direct correspondence with Mr Jackson in August
2025 and having had prior conversations with him about that review (AJ2, p.5;
hearing transcript, p.346, lines 18-31). A Crown that produces incomplete briefs
of evidence and deploys witnesses who are evasive under cross-examination on
the most material issues in a proceeding is not discharging its candour obligations
to the Tribunal. It is compounding the same pattern of selective disclosure that

produced the three-wave structure described in the paragraph above.

The Ministry of Justice Regulatory Impact Statement, finalised on 13 November
2025, the same month s 127(1)(d) was repealed, records that the Crown had not
engaged iwi and hapt, that consultation “is one of the principal mechanisms
through which the Government discharges its responsibility to act in good faith
toward Maori,” and that there is “a strong argument” that the Treaty relationship
gives rise to an obligation to consult. The RIS’s own Quality Assurance Panel
rated it as not meeting quality assurance criteria. The Crown published the RIS.

It knew what it contained. It proceeded anyway.

The suppression of free and frank official advice and the override of that advice
by Cabinet without Maori engagement is a deliberate and knowing departure
from the standards required of an honourable Treaty partner. That pattern has a

name in Te Tiriti jurisprudence: bad faith.

PART X: THE PROPOSED BILL — THIRD WAVE

86.

On 14 April 2026, the night before the urgent hearing commenced, the Crown

8 Wai 3553, #A52, Additional Documents of the Crown Memorandum, 16 April 2026 at 90,
Regulatory Impact Statement; Quality Assurance Panel rating at [38].
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87.

88.

disclosed that Cabinet had taken decisions to review Treaty provisions across the
Act with the intention to introduce a bill this Parliamentary term.%5 That late
disclosure is itself evidence of the Crown’s failure to act with the candour and

proactive disclosure that the honour of the Crown requires.

A specific and underappreciated dimension of the Proposed Bill concerns s
476(4)(b)(v), which requires the Minister to have regard to candidates’
understanding of the partnership principles of Te Tiriti when appointing Teaching
Council members. That provision is not merely administrative housekeeping.
The Ministry of Education’s own analysis now disclosed through the Mol
annexures records that it is a competency requirement for all registered and
certified teachers to demonstrate commitment to tangata whenuatanga and Te
Tiriti o Waitangi partnership, and that the Teaching Council’s credibility with the
profession depends on it. The Teaching Council’s Code of Professional
Responsibility and Standards references this commitment as a condition of
teacher registration. Notably, the Ministry of Education's own analysis identified
that the specific reference to 'partnership principles' in s 476(4)(b)(v) could be
broadened, by removing the word 'partnership', to create a wider Treaty
obligation on ministerial appointments. That option was not taken. The Crown
instead proposes to remove the provision entirely. Removing s 476(4)(b)(v) from
the Act severs the statutory foundation for that requirement at the governance
level of the profession’s own regulatory body. It compounds the removal of s
127(1)(d) at the school board level: kaiako will now face a system in which
neither their board nor their professional regulator is statutorily required to hold
Treaty partnership at the centre of its governance. That is a complete dismantling
of the institutional architecture. The deliberate decision to leave s 476(4)
untouched in the System Reform Bill while amending the surrounding provisions
is consistent with the three-wave analysis advanced throughout these
submissions: the provision has been reserved for the Treaty Clause Bill to remove
in the third wave. That sequencing is itself evidence of the coordinated
programme NZEI has identified. NZEI seeks a specific finding that the proposed
repeal or amendment of s 476(4)(b)(v) is inconsistent with the principles of
partnership and active protection, and a specific recommendation that it be

retained in its current form.

The Crown’s own internal analysis, disclosed through the Ministry of Justice

annexures, records that without s 127(1)(d), school boards would need to rely on

85 Wai 3553, #3.1.057, Memorandum of Counsel for the Crown providing an update on the Treaty
References Review, 14 April 2026.

27



&9.

90.

91.

s 4(d) as the remaining Treaty backstop, but that this reliance would “create
confusion and likely result in less focus on treaty consideration by schools.”®
The Proposed Bill then proposes to weaken s 4(d) itself: from “give effect to” to
no higher than “take into account.” The Crown is proposing to remove the
obligation and weaken the backstop in the same legislative programme. The
Crown’s own memorandum of 24 April 2026 concedes the “take into account™
standard may not work for purpose provisions and that further Ministerial advice
is required. That concession does not resolve the breach. It confirms the Crown

is advancing a Bill whose precise effect on its foundational obligations it has not

yet determined.’’

The nine provisions targeted by the Proposed Bill are confirmed: sections 3(2)(e),
4(d), 6(2), 9, 32(h), 398B, 476(4)(b)(v), 535B(a), and 536A(1)(ii). Three of those
— sections 4(d), 32(h), and 398B, are purpose provisions. Section 536A(1)(ii) is
to be amended or repealed outright so that private dispute resolution operators
carry no Treaty requirements at all. ERO’s new reporting format has already
removed Te Tiriti references from its school improvement framework. Removing
the Act’s Te Tiriti obligations on ERO reduces the incentives on schools to

respond to the aspirations of Maori akonga and whanau.

At Day 4, Judge Mullins invited written submissions on the treaty clause
hierarchy.® NZEI responds as follows. The specific statutory context matters
decisively. The purpose of this Act is to establish an education system that
honours Te Tiriti o Waitangi. Judge Mullins confirmed at Day 4 that this is the
context within which any treaty clause must do its work.?* In that context,
downgrading “give effect to” to “take into account” does not merely weaken a
provision, it severs the operational connection between the Act’s purpose and the
daily decisions of boards, Ministers, ERO and the Teaching Council. A system
that must “give effect to” Te Tiriti is constitutionally different from a system that

need only “take into account” Treaty considerations when convenient.

The Ngai Tai Ki Tamaki line confirms that even a strong provision such as s 4 of
the Conservation Act requires the obligation to permeate all decisions under the
Act, not merely selected ones.”® As Mr Ferguson observed at Day 4, a strong

clause is not enough on its own if the practice that develops under it does not give

86 'Wai 3553, #3.2.18, Bundle of Annexures to MOJ Written Answers, 23 April 2026.
87 Wai 3553, #3.2.19, Memorandum of Counsel for the Crown, at [2.2.1]-[2.2.9].

8 Day 4 Transcript, Wai 3553, at [06:15:29]-[06:16:39]; [06:22:33]-[06:24:17].

8 Day 4 Transcript, Wai 3553, at [06:20:00]-[06:20:22].

N Ngai Tai Ki Tamaki Tribal Trust v Minister of Conservation [2018] NZSC 122.
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92.

93.

94.

95.

it effect. The Tribunal’s own Wai 262 report made this finding in the conservation

context.”!

Reducing the standard to “take into account” in the education context
produces precisely the outcome the Crown’s own analysis warned against: less

focus on Treaty considerations, not more.

The proposed consultation with the Iwi Leaders Forum does not satisfy the
Crown’s obligations. The Crown’s own cabinet paper appendix identifies
education groups, including NZEI and NKAI, as the parties who should be
engaged. Iwi leaders may speak with authority on many things, but they are not
the education experts whose engagement the Crown’s own documents identify as
mandatory. Both Annette Sykes and Jack Potaka made this point independently

at Day 4, and it went unanswered by the Crown.”?

The Ministry of Education was specifically directed by the Ministry of Justice to
consult Maori in the education sector as part of the Treaty Clause Review. It
declined to do so. That refusal is not a peripheral procedural matter. It is the
Crown declining, at an operational level, to discharge the very obligation its own

officials identified as mandatory.

The Minister’s own stated rationale for the “take into account” standard confirms
the purpose of the change. In the Cabinet Paper, the Minister of Justice stated:
“In my view, requirements to “give effect” to the treaty principles do not promote
the balanced consideration of all relevant factors in decision-making and “take
into account” is the appropriate standard.”®® That is a concession that the purpose
of the change is to subordinate Treaty obligations to other factors in a balancing
exercise. It is not a neutral drafting adjustment. It is an intentional positioning
away from any requirement on the Crown to uphold, recognise, or give effect to
Te Tiriti, and toward a framework where Te Tiriti is weighed against competing
considerations and may be outweighed. The Ngai Tai Ki Tamaki line, and before
it the Lands case, establish that the Treaty relationship is not a balancing exercise.
It is a constitutional commitment. Reducing it to a factor in a balancing exercise

is not “better compliance.” It is the abandonment of compliance.

The removal of the word “honour” from the purpose provisions is not the removal
of'a vague or redundant term. It is an act of deliberate constitutional repositioning.
The previous government included “honour” in ss 4(d), 32(h) and 398B precisely

because the Crown owes a positive duty to take vigorous action where taonga is

! Day 4 Transcript, Wai 3553, at [06:22:33]-[06:22:36]; Waitangi Tribunal, Wai 262 Report (2011).
2 Day 4 Transcript, Wai 3553, at [03:37:04]-[03:38:39]; [02:44:52]-[02:45:23].

93 Wai 3553, #A052, Cabinet Paper: Review of References to the Principles of the Treaty of Waitangi
in Legislation, Next Steps (SOU-25-SUB-0184), at [27].
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97.

in a vulnerable state.”* In Haida Nation v British Columbia the Supreme Court of
Canada held that the duty of honour “arises when the Crown has knowledge, real
or constructive, of the potential existence of the Aboriginal right or title and
contemplates conduct that might adversely affect it.”*® That duty is analogous to
the fiduciary obligations recognised in Proprietors of Wakatu Incorp v Attorney-
General *® The Court of Appeal in Paki v Attorney-General confirmed at a broad
level there is undoubtedly a duty of good faith between the Crown and Maori.”’
In Stafford v Accident Compensation Corporation the Court referred to Haida in
confirming that the honour of the Crown requires a broad and purposive approach
to legislation affecting the rights and interests of indigenous peoples, with the
purpose of promoting reconciliation.”® Removing “honour” from the purpose
provisions of this Act is therefore not simplification. It is a specific legislative act
to dishonour the Treaty and to take backward steps in regard to the redress the

education system has been progressively constructed to provide.

The Regulatory Impact Statement process confirms the Crown proceeded
recklessly. The Quality Assurance Panel found the RIS failed to meet quality
assurance criteria. The Panel recorded that constraints had been imposed by
Ministerial directions, meaning the analysis was “not sufficiently developed to
form a basis for Ministers to make informed decisions.”” The Crown created
those constraints. Its own officials had advised that the lack of engagement prior
to policy decisions would have adverse effects on the Maori-Crown relationship
and that the option to lower all Treaty standards to “take into account” carried
significant risk.'” None of that caused the Crown to pause. The Proposed Bill
continues to progress. A Crown that engineers the conditions for its own RIS to
fail quality assurance and then proceeds regardless is not acting consistently with

the good governance obligations Te Tiriti requires.

The inadequacy of the proposed engagement process is now confirmed from
within the Crown’s own chosen consultation body. By letter dated 22 April 2026,
the National Iwi Chairs Forum wrote to the Prime Minister stating that the failure
to engage with iwi and hapt was a breach of the Crown’s duties arising under Te

Tiriti, and describing the suggestion that the Select Committee process would

9 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 683.

95 Haida Nation v British Columbia (Minister of Forests) [2004] 3 SCR 511 at [35].

% Proprietors of Wakatu Incorp v Attorney-General [2012] NZHC 1461 at [309].

97 Paki v Attorney-General [2009] NZCA 584, [2011] 1 NZLR 125 at [96].

9B Stafford v Accident Compensation Corporation [2020] NZCA 164 at [340].

9 Wai 3553, #A052, Regulatory Impact Statement: Providing Certainty on Legislative References
to the Treaty of Waitangi, 13 November 2025, at 93.

100 Wai 3553, #A52 at 91; Cabinet Paper SOU-25-SUB-0184 at 7 [43].
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provide sufficient opportunity as “overused and frankly offensive.”!! NZEI
endorses the NICF’s assessment. The Select Committee process cannot substitute
for the Treaty partnership obligation to engage meaningfully with Maori before
decisions are made, not after. Maori are the groups most likely to experience the
adverse consequences of the proposed amendments. They have been relegated to
the role of submitters on a Bill whose substance was determined without them.
That is the inverse of partnership. It is the inverse of honour. And it is the inverse

of what the ETA’s own purpose provisions have, until now, required.

PART XI: PREJUDICE

98.

99.

100.

101.

102.

The prejudice is real, immediate, prospective, and cumulative across all three

waves.

Removal of the statutory governance floor: every state school board has
governed since 19 November 2025 without a legal obligation to give effect to Te
Tiriti. No guidance, monitoring, or replacement framework has been provided.
Jackson’s concession that practical outcomes are “at this stage uncertain”

captures what kaiako in those schools are already experiencing.'®

The variability risk: a future board less committed than Aotea College’s or
Newtown School’s may now lawfully redirect every resource oriented toward
giving effect to Te Tiriti, citing the absence of any statutory requirement. Caroline
Mareko identifies this risk explicitly.'” The Crown has provided no replacement
framework, no minimum floor, and no accountability mechanism to prevent that

outcome.

Structural impossibility in the curriculum: the volume of prescribed
curriculum content, the mandatory 60-minute daily timetable allocations, and the
requirement that borrowed minutes be made up within the same session create a
curriculum architecture that makes it structurally impossible for kaiako to

integrate te reo Maori and tikanga Maori in any meaningful way.!®

Reversal of the TMoA indigenous framework: four years of genuine co-design
with Maori toward a distinctly indigenous curriculum for Maori-medium tamariki

have been set aside without consultation. TMoA now mirrors the English-

101 Wai 3553, #3.2.24(b), Appendix B, National Iwi Chairs Forum letter to the Prime Minister, dated
22 April 2026, at 2-3.

102 Wai 3553, #A043, Brief of Evidence of Andy Jackson, at [49].

103 Wai 3553, #A013, Brief of Evidence of Caroline Mareko, at [29].

104 'Wai 3553, #A016 and #A016(a), Brief of Evidence of Heidi Hayward; Wai 3553, #A047, Brief
of Evidence in Reply of Heidi Hayward.
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103.

104.

105.

106.

107.

medium NZC. For kura a-iwi, bilingual units and kura kaupapa Maori, the
curriculum their tamariki encounter no longer reflects the epistemological

foundations their communities built it to reflect.!?

No transitional support: the Crown removed s 127(1)(d) on 19 November 2025
without providing kaiako, boards or communities with any guidance, professional
development, monitoring mechanism or replacement framework. Kaiako are
being asked to continue doing the work without the institutional backing the

statute previously required their boards to provide.

The systemic loss of Treaty protection: every tamariki Maori in every state
school in Aotearoa, uri whakatupu of every hapii and iwi across the motu, has
lost the guarantee that their school board is bound by law to give effect to Te
Tiriti. That guarantee was not removed with their knowledge, nor with the
knowledge of their whanau. The Crown removed it at Committee stage, one week

before the Bill passed, having never consulted on outright removal.'%

Prospective and permanent prejudice from the Proposed Bill: the Proposed
Bill threatens to make the prejudice permanent by dismantling the Act’s entire
Treaty architecture provision by provision. The Crown has not decided how far
it intends to go. That uncertainty is itself a prejudice: Maori cannot plan, cannot
negotiate, and cannot protect their tamariki’s educational interests against a

programme whose final shape the Crown has not disclosed.!”’

Irreversibility: the longer these settings persist without remedy, the more deeply
ERO practice, Ministry guidance, and kaiako initial teacher education will embed
the assumption that there is no Treaty obligation at the governance level and no
Treaty foundation in the curriculum. Schools’ three-year strategic plans run to 1
January 2027 and need not be re-filed until March 2027. Once the assumption
becomes the default, reversing it requires far more than reinstating a statutory

provision.'%®

The irreversibility risk is compounded at the system’s point of entry. The
Proposed Bill’s removal of Treaty references from the Teaching Council’s
appointment criteria (s 476(4)(b)(v)) and from the Act’s purpose provisions will,

over time, reshape initial teacher education providers’ understanding of what

105 Wai 3553, #A017 and #A017(a), Brief of Evidence of Jessie Moss, at [44]-[45].
106 Wai 3553, #A052, Departmental Disclosure Statement Accompanying Amendment Paper No

428.

107 'Wai 3553, #A044 bundle, Ministry of Education, Nga Haeata o Aotearoa 2024: A Maori
Education Indicators Report, Table 31.
108 Wai 3553, #A43, Brief of Evidence of Andy Jackson at [46].
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professional competency requires. ITE programmes are structured around the
Code and Standards.'?” If the regulatory infrastructure no longer requires Treaty
partnership understanding at board level, curriculum level, or Teaching Council
level, the gravitational pull on ITE providers to maintain that emphasis is
removed.'!® The Nga Haeata o Aotearoa 2024 data discloses that Maori enrolled
in Maori-medium ITE qualifications dropped by 34 percent between 2020 and
2024.'"! This is a pipeline that is already contracting. A profession trained in a
Treaty-absent framework will be far harder to reorient than a curriculum or a
statute. The Tribunal is asked to treat ITE consequences as a discrete dimension

of the irreversibility harm.

108. There is a dimension of prejudice that has received insufficient attention in the
proceedings: the position of Maori akonga in mainstream English-medium state
schools who are not served by any kaupapa Maori alternative.''> For tamariki
Maori in kura kaupapa, kura a-iwi or bilingual units, the Crown’s own Cabinet
papers at least reference the possibility of bespoke legislative frameworks as a
future response to today’s breaches. No equivalent signal has been made for the
approximately 85 percent of Maori students in mainstream English-medium
schooling.!"® Those tamariki are the uri whakatupu whom NZEI’s members serve
every day. They have no bespoke legislation on the horizon.!'* They have no co-
designed curriculum offering. They have no board Treaty obligation. They have
no replacement framework. They are the invisible centre of this case, and the
absence of any Crown commitment directed specifically to them should be
recorded as a finding of omission, not merely treated as a general consequence of

the broader breach.

199 Ministry of Education, Nga Haeata o Aotearoa 2024 — A Maori Education Indicators Report
(2024), Table 31: Enrolments in Maori medium initial teacher education, disclosed in Pauline
Cleaver Bundle of Documents, 1 May 2026, recording a 34 percent decline in Maori enrolled in
Maori-medium ITE qualifications between 2020 and 2024 (from 235 to 155 first-time enrolments).
110 Teaching Council of Aotearoa New Zealand, Our Code, Our Standards: Code of Professional
Responsibility and Standards for the Teaching Profession (2017).

! Andy Jackson Brief of Evidence (Wai 3553, #A043), para 46, confirming schools are now told
they are “no longer required” to include Treaty-related content in their planning and reporting. See
also Ministry of Education, Nga Haeata o Aotearoa 2024, recording enrolment data across Maori
medium initial teacher education settings.

12 Crown Disclosure Statement accompanying AP428, 29 October 2025, acknowledging that the
removal could reduce the Crown’s ability to support Maori educational success — a statement
directed at the system as a whole, not only at Maori-medium settings.

113 Ministry of Education, Nga Haeata o Aotearoa 2024, Table 16, recording that approximately 85
percent of Maori students are enrolled in English-medium settings rather than Maori-medium,
bilingual, or immersion settings.

114 Wai 3553, #3.2.19, Memorandum of Counsel for the Crown, 24 April 2026; Wai 3553, #3.3.018,
Crown Closing Submissions on Proposed Legislation, 29 April 2026. Referring to the possibility of
bespoke legislation for Maori-medium settings. No equivalent commitment has been made in respect
of mainstream English-medium schools where the substantial majority of Maori akonga are enrolled.
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PART XII: RELIEF

Findings
109.

NZEI seeks the following findings:

109.1

109.2

109.3

109.4

109.5

109.6

109.7

That removal of s 127(1)(d) via AP428, without consultation, against
official advice, with acknowledged uncertain outcomes, was
inconsistent with the principles of partnership, active protection and

tino rangatiratanga;

That the Crown failed to adequately self-inform before removing s

127(1)(d) and before advancing the Proposed Bill;

That the Te Mataiaho curriculum reset diminishes Te Tiriti as a
foundational principle, reduces matauranga Maori to supplementary
content, was designed in a process captured by a small ideological
network whose architects have publicly opposed the place of traditional
knowledge in education, and was carried out without Treaty-compliant

engagement with Maori;

That the inequitable consultation period afforded to Te Marautanga o
Aotearoa is itself inconsistent with the Crown’s obligations of active

protection and partnership;

That the inclusion of the Act within the Proposed Bill, and the process

followed to advance it, is inconsistent with the principles of Te Tiriti;

That the deliberate use of three parallel processes to fragment Maori
and public scrutiny of the Crown's programme, the late disclosure of
Cabinet papers, the pattern of unanswered correspondence, the use of
NDAs to prevent curriculum participants from disclosing their
involvement, and the selective use of OIA processes each constitute

breaches of the Crown's candour and good-faith obligations;

That the Ministry of Education's comprehensive analysis of Te Tiriti
provisions in the Act, conducted between January and April 2025 and
provided to the Ministry of Justice, was not disclosed in Mr Jackson's
brief of evidence; and that the true procedural basis for Amendment
Paper 428, namely, the risk identified in that analysis that Standing
Order 268 would block the more thoroughgoing repeal the Minister
intended through the Treaty Clause Review, was not disclosed to Maori,

to select committee submitters, or to this Tribunal until 1 May 2026;
34



109.8

109.9

109.10

each of which constitutes a breach of the Crown's candour and good-

faith obligations;

That the omissions from Mr Jackson’s sworn brief of evidence,
including the failure to disclose the Ministry of Education’s January—
April 2025 Te Tiriti clause analysis and its provision to MoJ, and the
failure to disclose MoE’s engagement with the MAG before at least 25
August 2025, together with the evasiveness of Ms Greaney under cross-
examination on MoE’s advice to Mol, constitute a breach of the

Crown’s candour obligations to the Tribunal;

That the suppression of free and frank official advice and the override
of that advice by Cabinet without Maori engagement is a deliberate and
knowing departure from the standards required of an honourable Treaty

partner; and

That real, immediate and prospective prejudice has arisen to NZEI, its

members, tamariki Maori and their whanau.

Recommendations

110. NZEI seeks the following recommendations:

110.1

110.2

110.3

1104

110.5

Reinstate s 127(1)(d) of the Education and Training Act 2020 in its
original form, with all specific obligations regarding tikanga Maori,
matauranga Maori, te reo Maori and equitable outcomes restored as

enforceable governance requirements;

The Crown formally acknowledge by public statement that removal of
s 127(1)(d) via AP428, without prior consultation, constituted a breach

of its duties under Te Tiriti o Waitangi;

Immediately halt finalisation and rollout of Te Mataiaho and Te
Marautanga o Aotearoa pending genuine Treaty-compliant consultation
with Maori, including kaiako Maori, whanau, iwi and hapii, and until
Maori communities have been given an adequate opportunity to ensure

the finalised documents give genuine effect to Te Tiriti;

Extend the consultation period for Te Marautanga o Aotearoa to
provide a window equivalent to, and no less favourable than, that

afforded to the English-medium New Zealand Curriculum;

The Crown not progress any amendments to the Act through the

35



110.6

110.7

110.8

110.9

110.10

Proposed Bill unless and until: genuine Treaty-compliant engagement
with Maori has been completed in respect of each proposed
amendment; the Crown has satisfied itself, as an honourable Treaty
partner, that those amendments will not leave tamariki Maori materially
worse off;!'> a replacement protective framework at minimum
equivalent in effect to s 127(1)(d) has been enacted or is enacted
concurrently; and the Crown has provided this Tribunal with a full and
transparent account of the scope and timeline of all proposed

amendments;

Commission an independent review of the curriculum documents
released for consultation, assessing the extent to which they give effect
to Te Tiriti o Waitangi and reflect matauranga Maori, with that review

conducted by experts nominated by Maori education bodies;

Establish binding requirements for the composition of any future
Ministerial Advisory Group with curriculum responsibilities, including
mandatory Maori education expertise and demonstrated commitment to

Te Tiriti o Waitangi;

Reinstate funding for Te Ahu o Te Reo Maori and Resource Teachers

Maori;

The Tribunal’s Stage One interim report be issued as expeditiously as
possible, before the Proposed Bill is introduced to the House. The
Crown has advised the Bill will not be introduced before early August
2026. The Tribunal is asked to issue its Stage One report well in
advance of that date to enable effective remedy before the legislative

programme is locked; and

The Crown establish an independent monitoring body, including NZEI
Te Riu Roa and Maori education sector representatives, to oversee
Crown compliance with its Te Tiriti obligations in education, with a
mandatory obligation to report publicly on an annual basis on progress

made toward restoring the Treaty foundations of state schooling.

15 NZ Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 663 (per Cooke P).
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CONCLUSION

I11.

112.

113.

114.

115.

The Crown’s answer to these proceedings is Parliamentary sovereignty. NZEI’s
answer is that Treaty obligations do not dissolve in the wash of a committee stage
amendment, nor across three parallel waves of a programme designed to prevent

the Treaty partnership from operating.

The evidence before this Tribunal, drawn in its most critical respects from the
Crown’s own witnesses, establishes: the process was not compliant; the outcomes
are uncertain; the harm was foreseeable; the programme was deliberate; and the
candour owed to Maori, to unions, to the people of this nation, and to this Tribunal
was not provided. There is no version of those facts consistent with the honour of

the Crown.

NZEI’s 50,000 members and the 1,859 signatories to Te Rarangi Rangatira will
continue to do what they have always done: stand in front of their students and
give Te Tiriti the practical content it requires. But they should not have to do it
alone, without boards legally required to support them, without a curriculum
designed to enable them, and without a Crown standing beside them rather than

progressively removing the legislative foundations from beneath them.

The Tribunal is asked to restore the legal floor removed without consent, to halt
the curriculum rollout until it can be genuinely co-designed, to say to the Crown
that the Proposed Bill cannot proceed without Treaty-compliant engagement, and
to say plainly: the honour of the Crown is not a phrase. It is a standard of conduct.

On the evidence, that standard has not been met. It must be.

There is one further dimension the Tribunal is asked to carry into its report. The
open letter of 23 April 2026 was signed by over one hundred leaders of the
profession.!'® Te Rarangi Rangatira carries the names of 1,859 schools.!'” The
Maori Education Ministerial Advisory Group the Crown itself appointed found
the process non-compliant. The Ministry’s own officials advised not to proceed.
The Regulatory Impact Statement failed its own quality assurance test. The
National Iwi Chairs Forum wrote to the Prime Minister in the terms on the record.
Taken together, that convergence, across unions, principals, academics, iwi, and

the Crown’s own internal processes, is not merely corroboration of NZEI’s

116 Open letter to the Minister of Education, published in The Post, 23 April 2026, signed by over
one hundred leaders across the teaching profession including union presidents, principals’
association leaders, university academics, area council chairs, and representatives of early
childhood, primary, secondary, Pasifika, and Maori education networks.

7 Te Rarangi Rangatira — the open letter signed by 1,859 schools committing to continue giving
effect to Te Tiriti o Waitangi in their practice notwithstanding the removal of the statutory obligation.
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case.!® It is a statement about what an education system that genuinely honours
Te Tiriti looks like, and what its absence feels like to those who work within it.
The Tribunal is asked to reflect that convergence in the terms of its report: that
the profession, the communities it serves, and the Crown’s own processes all
reached the same conclusion, and the Crown proceeded anyway. That is the

record. The Tribunal’s report should say so plainly.

DATED at Rotorua this 8th day of May 2026

b PRy L~ /=

Annette Sykes Jack Potaka
A Ggrure
N
Kalei Delamere-Ririnui Rangipurei Manley

Counsel for NZEI Te Riu Roa

18 Wai 3553, #A043, Andy Jackson Brief of Evidence, paras 41-42 (MAG found process non-
compliant, Crown overrode that finding); Ministry of Justice Regulatory Impact Statement, finalised
13 November 2025 (Quality Assurance Panel found RIS did not meet quality assurance criteria);
National Iwi Chairs Forum letter to the Prime Minister, 22 April 2026 (failure to engage with iwi
and hapt described as “a breach of the Crown’s duties arising under Te Tiriti”).
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