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PLEASE NOTE: In recognising that the spelling of names, dialect, and kupu differ across hapū 

and iwi, we acknowledge that each kupu has a whakapapa that is valid. With respect of these 

differences, the following transcripts have been specified for continuity in our mahi.  The 

dialectal variations have been transcribed verbatim, however, we have received preference 

from Taranaki/Aotea for the H to be included in the written word (although spoken without).   
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HEARING COMMENCES ON TUESDAY 28 APRIL 2026 AT 8.30 AM 

KARAKIA TĪMATANGA (GERRARD ALBERT) 

(08:31) GERRARD ALBERT: (MIHI) 

Kāti, nau mai, whakararau ngā mana o te motu, ngā mana o ngā tai e whā o te 

motu te papaki nei ki roto i Te Whanganui-a-Tara, tēnā koutou, haere mai.  5 

Haere mai ki tēnei rā whakamutunga mō tātou i roto i tēnei tū kaupapa e pā ana 

ki te mātauranga, e pā ana ki ā tātou tamariki mokopuna mō ō reira kōrero me 

ō reira wānanga i roto i tēnei rā.  Nō reira, nau mai, whakararau mai, huri noa, 

huri noa, tēnā koutou, tēnā hoki rā tātou katoa.  Welcome those who have 

gathered, the authorities from throughout the country, from the four 10 

winds who have gathered in Wellington, greetings and welcome.  

Welcome to this final day with us during this matter in relation to 

education and in relation to our children and grandchildren and all of the 

discussions updates about that today.  And so, welcome to all those 

gathered, and to everyone, greetings, greetings, thank you.  15 

(08:32) JUDGE RACHEL MULLINS: (MIHI) 

Tēnā tātou.  Nā te reo o Whanganui tātou, nāu tātou i rarangahia ngā tira 

tangata ki roto i te whakaaro kotahi, ki raro hoki i ngā manaakitanga o rātou mā.  

Nō reira, e te tungāne, tēnā koe.  Kia whakamānawatia i konei te pou herenga 

tangata, te pou herenga waka, te pou herenga whakaaro, te Kuini Māori e tū 20 

nei.  Kia tau ngā manaakitanga ki runga ki a ia, otirā ki tōna whare tapu, pai 

mārire.  Kia whakamānawatia ngā maunga whakahī, ngā maunga kōrero o 

tēnei takiwā e tū whakaara mai nei.  Kei ngā kaipupuri o te ahi kā, tēnā koutou.  

Kei te ikapahi tahi kua whakatōpū mai nei i raro i a Tāne-te-wānanga, e rere 

ana aku whakamānawa.  Whāia rā ngā kaupapa nui kia mau ko ngā 25 

karawhiunga o te wā, kia ita ko te taura here tangata, kia kore rawa e motukia.  

Greetings.  It was the voice of Whanganui who (inaudible 08:32:16) the 

people together under the blessings of those who have passed on, and 

so to you sir, thank you.  I wish to honour the people, the waka, the 

thoughts, who brought all those things together, to the Māori Queen, may 30 

she be blessed and also the royal house, (inaudible 08:32:38) peace.  I 
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also honour the prominent mountains and the narratives of this area 

standing proudly, and to those upholding the ahi kā, the mana of this land, 

greetings.  To those who have assembled under Tāne-te-wānanga, I greet 

you, acknowledge you.  Adhering to the great matters, and we have all of 

the (inaudible 08:33:06) that bring together people and will never be 5 

broken. 

 

E tuku ana ahau ngā mihi o Matua Kevin ki a koutou.  He ruruku tātari anō tāna, 

ko te ruku tātari e pā ana ki te āhuarangi, nō reira e rere ana āna mihi ki a 

koutou katoa.  Nō reira, kei aku rangatira, e mihi ana ki a koutou.  Our elder 10 

Kevin has acknowledged you and he (inaudible 08:33:18) climate change, 

and so he wants to acknowledge you all with his apologies.  And so, to 

the assembled leaders, greetings.   

 

Mōrena everybody.  Welcome back to our closings day for this urgent inquiry.  15 

Appreciate all the work from claimants but especially counsel that has 

happened over the last week to get everything in and filed, acknowledging it 

was, for roadmaps, for some it was some very comprehensive submissions 

which have been very helpful to focus the thinking of the panel as we embark 

on today, so I acknowledge the efforts and the no doubt late nights that went in 20 

over the past week. 

 

We have our timetable for today that starts us in the North and we will move 

through our day from there.  And so, just acknowledging again that 

unfortunately Matua Kevin isn’t with us today as he has already committed to 25 

Judge Milroy in the Climate Change inquiry and I suspect many of counsel will 

go from here to there for the balance of the week.  But he did ask me to pass 

on his apologies to everybody today. 

 

We didn’t want to say too much.  We wanted to allow this time for counsel to 30 

present their closing submissions so that we’re able to engage more fully with 

those.  Unless there are any housekeeping matters initially, I will hand it over to 

Te Kapotai.  
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MS SYKES ADDRESSES JUDGE MULLINS – JUST RECEIVED CROWN’S 

SUBMISSION – OUT OF TIME (08:34:52) 

(08:35) MS JESSICA HITA: (MIHI) 

Mauri ora ki a tātou.  Tuatahi ake, e rere kau ana aku mihi ki a koe e te koroua 

o Whanganui nāu i hakapuaretia i ā tātou nei hui i tēnei ata, nā reira e mihi ana 5 

i ērā kupu.  Ka huri ngā whakaaro ki ngā mate o te wā, ki tērā pito o te ao, tērā 

pito o te ao, haere atu rā koutou.  Ka huri ngā whakaaro ki a tātou ka tae mai 

ā-kanohi nei, tino rawe te kite i ngā kanohi anō ka hoki mai ki te hakarongo i 

ngā tāpaetanga hakakapi i tēnei rā.  Ko te manako nui ka whiua ō koutou kaha 

ki ō koutou rōia, ā, ka tutuki pai ai i ngā mahi i tēnei rangi nei.  Nā reira, tēnei 10 

taku mihi ki a koutou.  Greetings to everyone.  Firstly, I want to thank you 

the elder of Whanganui who opened our gathering this morning, and so 

thank you for those words you shared.  I want to turn my thoughts our 

dead, to each end of the earth, farewell.  And I also turn my thoughts to 

those of us who have come in person.  It’s wonderful to see your faces 15 

again who have come back to listen to the closing submissions today.  

And it is hoped that you (inaudible 08:36:31) to your lawyers and that all 

of the work is accomplished today, and so thank you. 

 

Tēnā koe e te Kaiwhakawā.  Ko Ms Hita tēnei e kōrero ana, ā, kei taku taha a 20 

Dr Downs rāua ko Mrs Terei-Tipene.  Kei konei mātou mō ngā kerēme e rua, 

ko Te Kapotai wētahi, Wai 1464, 1546, me Ngāti Hine Wai 682.  Nā mātou te 

maringanui ka tae mai tētahi o ngā kaikerēme nā Ngāti Hine i waenganui i a 

tātou i tēnei rangi nei, nā reira tēnei taku mihi uruhau ki a ia, ā, tēnā tātou.  May 

it please your Honour.  Ms Hita speaking, beside me is Dr Downs and 25 

Mrs Terei-Tipene appearing for two claims, Te Kapotai Wai 1464, 1546, 

and Ngāti Hine’s claim Wai 682.  And it is our privilege that one of the 

claimants from Ngāti Hine is present amongst us today and so I want to 

acknowledge that person, and so thank you.     

(08:37) DR SEASON-MARY DOWNS: (#3.3.017) 30 

Tēnā koutou katoa, mōrena.  Tēnā koe e te Rōpū Whakamana i te Tiriti o 

Waitangi.  Ko Dr Downs ahau.  Ko au te rōia mō Ngāti Hine me Te Kapotai.  
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Greetings everyone, good morning.  Greetings to the Waitangi Tribunal.  I 

am Dr Downs, lawyer for Ngāti Hine and Te Kapotai.   

 

Where to start?  My claim to fame in this inquiry is that I have recently joined 

the Board of Trustees in preparation for my daughter attending school next 5 

year, so this has been quite an important inquiry in getting a bit more of an 

understanding into how the school system works. 

 

I firstly want to acknowledge our claimants Te Kapotai and Ngāti Hine who have 

put a lot of effort into bringing this claim and who have managed to rally with 10 

members of the sector and peak bodies and witnesses to put a comprehensive 

case together which we consider fully addresses the issues before this Tribunal. 

 

Ma’am, our closing submissions are at #3.3.017 of the Record of Inquiry, and 

Mr Ferguson said that we were far too enthusiastic in preparing a 15 

comprehensive closing submission.  They are 37 pages long so I don’t know if 

I’ve got the opposite issue of the Crown where I have to truncate them rather 

than enlarge them, but I will certainly do my best.   

 

And just in terms of a roadmap for the presentation, I understand I’ve got just 20 

over an hour and that’s quite a long time, so please bear with me everybody.  

The way I would like to do it is a mixture of going into the submissions and 

reading the submissions and where they get a bit nitty and gritty coming out of 

them and summarising them in order to be able to keep moving through them.  

I’ve tried to foresee what some of the other lawyers will cover and not duplicate, 25 

so my focus today is to focus on the Treaty lens and to bring the issues within 

a Treaty framework. 

 

I seek to make a case about this inquiry that in fact the features which give rise 

to Treaty breach are worse than others, and I tried to sit both section 127 and 30 

the curriculum changes in the body of coalition reform that has been taking 

place over the last three years.   
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In doing so, my hope is to compel the Tribunal or persuade the Tribunal to see 

that the prejudice before this inquiry is significant and therefore requires specific 

findings and recommendations which I believe are perhaps more 

comprehensive than those sought in other inquiries. 

 5 

As I mentioned, I will go in and out of the submissions and I will spend probably 

the first 30 minutes working through the Treaty framework upfront and then I 

will race through the next section which is the details in relation to section 127 

and the curriculum and then spend a bit of time covering off prejudice, 

recommendations, and relief.  I am very open to taking questions as I go, so if 10 

you have questions on any matters that I’m talking about please feel free to just 

ask them rather than save them for the end.  I find that question time’s 

particularly valuable so if you want to ask them just please feel free. 

REFERS TO CLOSING SUBMISSIONS #3.3.017 

At paragraph 1 of our submissions, there’s a quote there from Ngā Mātāpono, 15 

and that’s the Tribunal that looked into the Treaty clause review as well as the 

Treaty Principles Bill, and that quote is one page long but I think it’s worth 

reading in full because it really frames the thrust of these submissions.   

 

And I’ll just note that in preparing these submissions, one of the exercises that 20 

we carried out was to go through the Coalition government reforms that have 

been inquired into by the Waitangi Tribunal, in particular the findings, the 

recommendations chapters, as well as the Treaty chapters, to look at what 

relevant jurisprudence exists in relation to the issues before this inquiry, and in 

doing so there was a plethora and I wasn’t able to choose any one of those 25 

inquiries that have been examined, I had to take something from everything.  

So, the Treaty framework that is presented in these submissions is a 

compilation of all of the inquiries that have examined coalition agreements and 

the respective reforms that have followed.   

 30 

At paragraph 1.1, the Ngā Mātāpono Tribunal found: 
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We agree that the rapid abolition of Te Aka Whai Ora, the repeal 

of section 7AA of the Oranga Tamariki Act 1989, the amendment 

to the Local Electoral (Māori Wards and Māori Constituencies) 

Amendment Act 2021 regarding referendums on Māori wards, 

and the policy processes adopted for the Treaty Principles Bill and 5 

Treaty clause review, together demonstrate an emerging pattern 

of policy and law making.  That pattern does not include 

engagement processes for consultation with Māori.  

 

The Tribunal goes on to say:  10 

 

All the evidence suggests that, at best, the actions of the Crown 

in pursuing these policies amount to a reckless disregard of the 

Māori–Crown relationship.  At worst, they represent a cynical 

weaponisation of the policy process and the doctrine of 15 

parliamentary sovereignty to introduce legislation that will reduce 

the rights of Māori and limit the Treaty/te Tiriti obligations of the 

Crown.   

 

Significantly, the Tribunal concludes: 20 

 

If the failure to follow the commitments in the coalition agreements 

will result in disintegration of the coalition and possibly a bringing 

down of the Government, our response is that the Crown must 

uphold the Treaty of Waitangi/te Tiriti o Waitangi.  That is the right 25 

thing to do and no Ministers of the Crown, regardless of their 

political parties, are exempt from the Crown’s duty to act 

honourably and in good faith. 

 

Over the page at section 2, there’s an important introduction there to what we 30 

consider is an essential recognition that is needed by this Tribunal, and it was 

quite hard actually in framing this section to focus only on “He tamaiti, he 

taonga” in the concept that the children, Māori children, are taonga under te 

Tiriti o Waitangi, because this inquiry actually involves many taonga that are 
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precious to Māori, including te reo, mātauranga and our history.  But it starts 

there at 2.1 and it says: 

 

In Aotearoa, education is compulsory within a state-regulated system.  

Whānau Māori have no choice about sending their tamariki to school. 5 

 

Tamariki are precious taonga that Māori are entrusting to the Crown’s 

education system.  

 

In that context, what tamariki are taught, and how they are taught, is of 10 

central importance.  The Crown must ensure that schools are safe for 

tamariki.  

 

And I reflect on the emotion that was felt during the hearing just over a week 

ago, and it is our submission that that emotion is driven by a shared 15 

understanding among most witnesses about what the legacy of colonisation 

and the ongoing effects that it has had on our tamariki Māori.  

 

Measures such as section 127(1)(d) and Te Mātaiaho were an attempt to 

address those impacts.  That is why removing s 127(1)(d) and recolonising the 20 

curriculum is so damaging.  

 

And I will refer to something which arose in the initial Oranga Tamariki Inquiry 

where Mr Shortland who is one of our tikanga witnesses for this inquiry and that 

inquiry talked about how the child protection system for this country impacted 25 

Māori tamariki.  And he shared his tikanga view of the place of tamariki within 

te ao Māori, and he recorded a comment which I’ve included there, and the 

Tribunal recognised it in its Treaty section of its report, and he said: 

 

The starting point for the Māori worldview is ‘he tamaiti, he taonga’; every 30 

child is precious, every child is a taonga of their entire whānau, hapū, 

and iwi – and as such [they] are the responsibility of all of them.   
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He explains how whakapapa connects tamariki – to their parents, to their 

tūpuna, to the atua, and to the spiritual world, to their whakapapa, and how they 

are endowed with attributes fundamental to their cultural, physical, spiritual 

well-being, including mana, tapu, wairua, and mauri.  And he also finishes that 

quote talking about the inherent birthright of Māori tamariki to rangatiratanga. 5 

 

And I thought that this was an important extract for this Tribunal and we ask 

that this Tribunal also recognises in its process that Māori tamariki are taonga 

and that they are guaranteed protections under te Tiriti o Waitangi in terms of 

education and how the education system impacts them.   10 

 

So it’s with those two initial sections that we are framing where we are heading 

in terms of interpreting and understanding relevant Treaty jurisprudence.   

 

And the overarching submission of our Treaty section at 3.0 onwards is that the 15 

Tribunal’s exercise of considering and determining and determining whether 

the Crown has breached te Tiriti o Waitangi in terms of these reforms is an 

objective and facts-based exercise. 

 

We submit at 3.2 that the treaty principles that have been expressed by the 20 

earlier Tribunals that have examined, for example, s 7AA removal, the 

disestablishment of Te Aka Whai Ora, Māori Wards, and other coalition 

agreements which have turned into law reform are a good starting point to 

assess Treaty breach, and from paragraph 3.2 onwards we set out those 

relevant treaty principles.  Those are, in short form, the principle of tino 25 

rangatiratanga, the principle of good government, the principle of partnership, 

the principle of active protection, and the principle of equity.   

 

What we say is that these principles guarantee Māori certain protections in 

terms of how law and policy is developed, but that they also impose obligations 30 

on the Crown in terms of how they observe these principles.   

 

From 3.4 onwards, there is an expanded articulation of what those principles 

are and how they’re relevant to this inquiry, and if you go through each of those 
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you can see that there is analogous facts which have arisen in those prior 

inquiries that are also arising within the context of the reforms of s 127 as well 

as the curriculum.   

(08:49) DR PAUL HAMER TO DR DOWNS: 

Q. Dr Downs, could I ask you a couple of questions about these principles? 5 

A. Sure. 

Q. So, 3.9 is about principle of equity, and you talk at paragraph 3.11 about 

the lack of, the comparative kind of protection extended to Māori in 

Mainstream schools as opposed to in other forms of schooling.  That’s 

often expressed as the principle of equal treatment, is that what you’re 10 

talking about here do you think under the… like, treating disparate groups 

of Māori in the same way rather than favouring one over the other? 

A. Yes, sorry, yes.   

Q. Yes.  I mean, it’s often just bundled in under equity but I thought I’d just 

ask you about equal treatment. 15 

A. I think equal treatment is the first articulation of the principle that derives 

out of Article III. 

Q. Yes. 

A. But a recognition of equity, it is equal treatment, and what they say is that 

equal treatment doesn’t mean the same treatment, and in this instance 20 

they’re talking in relation to other races, so it’s not the same treatment as, 

for example, Pākehā.  But then it goes on further, and you would have 

seen this arising in other inquiries where initially it was in relation to 

settlements and there was a conversation around equal treatment of iwi 

between themselves so there was also an extension of that principle into 25 

the Māori population itself where they’re saying you need to be careful in 

the application of this principle that you’re not preferring one Māori group 

over another and that there is equal treatment amongst them, so that’s 

where I was heading with that. 

Q. Yes.  And one other principle that you don’t mention that I thought I’d ask 30 

you about was redress because this is, as I understand 

Ms MacGregor-Reid’s evidence, was one of the driving influencers on the 

Crown, and in the context of education, I mean, of course we have a 
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history of an education system in New Zealand that has not upheld te reo 

Māori, mātauranga, has not taught those things, has suppressed the 

teaching of those things.  And so, redress seemed an important principle 

for the Crown I assume in that context, and I just wondered if you had any 

thoughts about how important redress is in this context and whether the 5 

refresh in 2023 was an exercise in redress and now we’re seeing 

something different? 

A. I didn’t specifically mention redress myself as a principle, and I note that 

Ms Sykes and Mr Potaka did when they opened their submissions so I 

know that they will and that’s certainly something that we would support, 10 

but I think with the way that we have formulated at the back end of the 

submissions the relief, what you’ll see there is like a really compressive 

suite of relief that’s sought, and so within that there’s certainly redress 

components to it and the capacity to discuss redress in terms of next 

steps.  So, perhaps that’s an oversight, and I should have specifically 15 

listed it, but like I said I knew that was going to be the focus of Ms Sykes. 

Q. Okay, well thank you.   

(08:52) DR DOWNS: (CONTINUES #3.3.017) 

I did want to move through this section quite quickly but I thought that the things 

that stood out as relevant to this inquiry were, for example, under the principle 20 

of tino rangatiratanga they’re talking about the active right, you know, the right 

of Māori to exercise decision-making in terms of law and policy as it’s developed 

and as it impacts them.   

 

And you can see from the Hautupua Tribunal which is the one that examined 25 

the disestablishment of Te Aka Whai Ora, they talk about that as being a right 

that’s active throughout the entire policy process, so it’s not, you know, just 

something that arises in its design, it actually is sustained in the decisions to 

disestablish things.  And you would have recognised in this inquiry that there 

has been a whole suite of disestablishments.   30 

 

One of the exercises we wanted to carryout but didn’t get the time to do was 

just identify the extent of what those are, given that they’re relevant context to 
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understanding when the reform for s 127 and the curriculum came in, what 

climate and environment was operating at that time, what disestablishments 

had already taken place.  That kind of assessment enables you to test the 

Crown’s case about whether or not there’s broader things within the system that 

can protect Māori but also to understand the extent of the prejudice because 5 

those changes haven’t happened in isolation. 

 

So what I thought was relevant from Hautupua was that the principle of tino 

rangatiratanga that Māori can decide is active from the outset of the design 

process of law and policy right through to the decisions about whether or not 10 

those change. 

 

There’s also at paragraph 3.5 an important discussion around the principle of 

kāwanatanga and the manner in which the Government must exercise that, its 

powers, and of course that fettered by other guarantees like tino rangatiratanga 15 

and like partnership, but I thought the relevant point there was that the 

Tribunal’s observed that the principle of kāwanatanga imposes two broad 

duties, one is to adopt transparent policy process and ensure that policies are 

developed in partnership with Māori, but the other one is to ensure that their 

programmes are focused and highly functional, and I thought that those are 20 

relevant considerations in this inquiry when considering some of the 

submissions and the evidence of the Crown that the reforms are going to 

address Māori inequity in education, and to test whether or not that is actually 

a sustainable argument. 

 25 

We can probably move to the principle of partnership.  This is obviously a 

significant one with this inquiry.  And I thought what was relevant from the 

principle of partnership was the thresholds that are expressed there.  So, 

partnership requires that the Crown obviously work with Māori and that it 

doesn’t exercise its power in a way that puts one partner above the other.   30 

 

But you’ll see there at the two extracts that the Crown’s decisions have to be 

informed by Māori views and preferences.  This goes to the extent to which the 

Crown was engaging an understanding what the sector and what Māori were 
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saying about the reforms.  And they talk about the Treaty partnership calling for 

extensive consultation and co-operation.  So, words like extensive are putting 

thresholds on what that partnership obligation looks like and are relevant to the 

consideration of whether or not that occurred and to what extent. 

 5 

The principle of active protection is relevant I think to the extent that it’s talking 

about an ongoing and live duty.  It’s suggesting that the failure to do something 

is as bad as doing something.  So it’s speaking to the place of omission and 

what is not happening also being relevant to the Tribunal’s consideration of the 

issues. 10 

 

And then arriving at equity which we had a couple of questions on but equity 

being a particularly important principle in this inquiry because there is live 

inequity for Māori in education and we know from prior Tribunal findings that 

where there’s a known inequity there’s heightened obligations to address that 15 

inequity, and therefore the treaty principles which I’ve just spoken about, those 

thresholds and obligations on the Crown are heightened because of that 

inequity and it means in a practical sense greater partnership, more functional 

policy, and greater resourcing to ensure that that inequity is addressed. 

 20 

Moving on to section 4 of the submissions at page 8, there’s just about five or 

six pages of analysis which appear to be, in our view, as we were trailing 

through the evidence, unique factors in this inquiry, factors which we feel are 

not examined by other inquiries to date, and that should be taken into account 

when considering the nature of breach and the prejudice that’s been 25 

experienced. 

 

I’m halfway already apparently.  That is flying by.  So the first point there is just 

the strength of the sector evidence.  I think that that’s a unique feature in this 

particular inquiry and I acknowledge all the witnesses that have been present 30 

to share their expertise.  I also note that this inquiry has attracted a huge amount 

of attention with a lot of views on the livestream.  I think we assessed that there 

was 1.3k views which I think speaks to the true care and concern that surrounds 

the issues before this inquiry.  I think you’d normally get about 50 people 
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watching livestream.  So, you know, that’s a huge involvement of the sector and 

interested parties in this inquiry. 

 

Another unique factor which we highlight from paragraph 4.6 onwards is the 

extent to which this reform lacks the features of good law and policy which have 5 

been expressed across multiple reports but also exist in the Government’s own 

law and policy-making functions.  They have their own rules, their own 

standards that are supposed to be followed, and those haven’t been followed. 

 

At paragraph 4.8 –  10 

(08:59) JUDGE MULLINS TO DR DOWNS: 

Q. Sorry, Dr Downs, I’m probably going to take you back a bit as I was trying 

to think of how I wanted to word my question to you.  I think when you 

opened with He Tamaiti, He Taonga, it reminded me when we were 

dealing with Kura Kaupapa it was the sort of first claim that had come 15 

before the Tribunal where it dealt, as you’ve said there, with a compulsory 

sector.  We’d had the Kōhanga Reo Inquiry and we’d had the Wānanga 

Inquiry which are both – it’s not compulsory for your children to go to 

kōhanga or pre-school or early learning, and it’s not compulsory for 

wānanga, but in Kura Kaupapa we were dealing with a compulsory sector.  20 

We’re dealing with the broad range of the education sector at this point 

now but certainly in terms of that compulsory sector, that primary 

school/college sector, how do you think the fact that that’s what we are 

dealing impacts on the kāwanatanga principles? 

A. I need you to reframe that sorry. 25 

Q. So our Māori children or all children in New Zealand must go to school. 

A. Yes, yes. 

Q. So it’s not a choose situation.  So, do you think that that in some way 

impacts on the Crown’s kāwanatanga obligations? 

A. Yes absolutely and you can see that across the reports that we’ve 30 

examined in these submissions, especially for example 7AA.  We talk 

about 7AA removal from the Oranga Tamariki Act as being quite 

analogous to this because, one, they both deal with children, they both 
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deal with inequity, they were both positioned in the legislation for a 

particular purpose which was to help address that inequity, and then both 

removed in circumstances where regular and typical law and policy 

process wasn’t followed and Māori were obviously not part of that 

removal.  So I think in terms of the compulsory component that would 5 

probably speak, so in my view and understanding of the principles, to a 

heightening of the obligations and a strengthening of the treaty principles.  

If there is no choice then the things that are in place must align even to a 

greater accept with what te Tiriti requires.  

Q. Kia ora, thank you.  Sorry for taking you back and forward. 10 

(09:01) DR DOWNS: (CONTINUES #3.3.017) 

I'm just gonna keep track of the time in terms of like one block of time rather 

than splitting the questions and the answers if that's all right.  

CONTINUES #3.3.017 FROM PARA 4.6 

And so it gets to the section I think we're at which is of just dealt with just how 15 

the reform has lacked features of good law and policy development, both 

recognised by the Tribunal but also within the Crown's own rules and principles 

that guide their processes and the standard features that you'd expect to see, 

and I will deal with those a little bit later on in summary form, so I'll just move 

on. 20 

 

But the next issue in the unique factors of why we think breach is easily reached 

in this inquiry is that the issue around how the Crown failed to disclose that 

there was wider reform in terms of the Education and Training Act.  And what 

we say is the issue there is that the Crown has signalled in its response of the 25 

application that s 127 was just one matter within the legislation and there's other 

items that could provide for Māori and let's take account of other policies that 

are in place as well.  And now we know that those changes are on foot to be 

reduced and limited as well.  So that argument of the Crown's has to be set 

aside. 30 
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But there's also a factor there which I think is relevant which is in relation to the 

fact that if further changes are to occur in relation to the legislation and more 

removals in terms of te Tiriti or diluting of Treaty standards within the legislation 

is going to happen then it's a reasonable conclusion to draw that the prejudice 

is going to be more extensive than what has been communicated through 5 

evidence in this inquiry, and that perhaps a broad comment on that could be 

made by the Tribunal as it's navigating that issue.  

 

And for my part, I didn't want to go into that anymore because I understand 

Mr Ferguson and Ms Sykes will so I’m going to leave the details of that issue to 10 

them and move to what we consider to be the last unique factor which is really 

what we're talking about as a misuse of Māori inequity in education to justify the 

reforms.  And there's a few pages of analysis of the evidence that follows in that 

regard but the issue really arises where the two or three Crown witnesses are 

all in their own ways saying that Māori inequity in education is a driver for the 15 

reform and for the changes that have occurred.  But in the same tune, there 

isn't a clear expression of what that actually is or how it's understood or the 

evidence that underpins it.   

 

We have the exchange between myself and the witnesses trying to understand 20 

what was the place of a special commissioned Māori report in 2024 by sector 

leads on that issue itself and an unwillingness to discuss and navigate that 

conversation, and then obviously within the Crown evidence they're introducing 

the concept of knowledge rich science of learning into the curriculum.  And in a 

way that is said to address Māori inequity but no correlating evidence between 25 

those two conversations.  So there's a real disjoint and we say a misuse of 

Māori inequity to justify reforms without any respect for what that is and people 

who would be considered as having expertise over the matter being involved in 

the conversation.  

 30 

And so, that takes us to section 5 of the submissions.  And I acknowledge that 

from here a bulk of the work was done by my colleagues Mrs Terei-Tipene and 

Mrs Hita, and they go through in detail some of the process and substance 

issues in relation to s 127(1)(d) removal and the curriculum.  And I don't want 
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to go through that myself to the extent that the written submissions have.  Again, 

I think these are matters that other lawyers will address.  

 

But how I will summarise section 5.0 is with reference to what we've discussed 

earlier in terms of what are features of good law and policy, and what would 5 

you expect to see when changes the legislation that impact Māori like this 

occur?  And there are instances in relation to section 127(1)(d) and the manner 

in which it was removed and the role of the minister in that process that are 

unlike coalition reforms that have been examined by Tribunals to date.   

 10 

And some of the things that I would point to signify a further departure from 

good law making and good policy process by the Minister and by the Ministry 

are, for example, the handling of the legislative change to the extent that in this 

process for s 127(1)(d), an obvious acknowledgement by the Crown no 

consultation, no Regulatory Impact Statement, being a significant feature of 15 

standard law making that you would expect to see for such a change.  

 

The fact that the legislation went through the committee of the whole house 

being a new feature, whereas in other inquiries for example, legislation was 

moved under urgency and there is truncated select committee process.  In this 20 

inquiry there was no process at all.  So that's a new feature and something that 

we consider lends weight to why breach can be so readily determined in terms 

of its removal.  

 

There’s also of course, and it's traversed in the submissions, the fact that 25 

advisory wasn't accepted.  There was advice from the Ministerial Advisory 

Group and the Māori Advisory Group about the value of the provision and why 

it's important, and there was sign posts in their evidence that further work was 

needed in relation to the question of whether or not the provision should be 

removed, and it's not clear, and this is indicated out at our 5.13, that that 30 

analysis actually took place.  There's no documentation.  So we can't tell 

whether or not that analysis actually occurred.  
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And there's also a feature in this inquiry which I think is analogous like I said to 

7AA and the reason why that inquiry went through the process of examining 

whether or not the minister in that instance should be summonsed was that the 

evidence of our experts is that there was actually no policy problem in relation 

to s 127(1)(d).  And for example, Meredith Kennett suggests that boards weren't 5 

struggling with the provision.  And so, where the minister is saying, you know, 

boards aren't Crown entities and they shouldn't be responsible for these 

obligations, you have somebody who's in a significant representative position 

saying that that is not actually the case.   

 10 

And so, what happened when a similar issue happened in 7AA in 

Oranga Tamariki inquiry was that the only person who could really respond to 

the evidence in that inquiry was the minister.  And so, there was a conversation 

about whether or not the minister would need to provide evidence, and of 

course that didn't happen in the end.  But, because the inquiry needed to move 15 

and the changes did happen, but it's the same thing here.  There's a suggestion 

that there's a problem and that boards are uncertain but there's no evidence of 

the fact that there is actually a problem.  And so, that can't be answered through 

a review of the paperwork, that evidence isn't within the bundle that's provided 

in the Crown's evidence.  And therefore, there's a gap, and our suggestion is in 20 

fact there was, like our witnesses are saying, there was actually no problem. 

And where there is no policy problem then there's no justification for the 

removal.  

(09:10) DR PAUL HAMER TO DR DOWNS: 

Q. Dr Downs, what about the Treaty Clause Review Advisory Group and 25 

their kind of equivocal statement about whether school boards should 

have that responsibility, is that out of time sequence for that to have been 

a factor for the minister or what's your submission on that?  

A. I think the way that we saw that was is that that left questions hanging 

and work needed to be done, and like we identified in the process of 30 

assessing how it went from the Ministry of Justice to the Ministry of 

Education and how it got wrapped up in a broader legislative process 

which was initially just dealing with trying to make educational 



18 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

achievement the paramount objective within section 127.  What it appears 

from our review is that the indications in the advice were there that further 

work needed to happen and the, you know, assessment needed to be 

done but we can't find it ourselves that it has been done.  And so, that's 

a significant gap in the policy and process and what we say go to features 5 

of poor process and a lack of transparency also.  

Q. I suppose what I'm asking you is regardless of that statement had the 

minister made up her mind beforehand that school boards shouldn't have 

that obligation? 

A. Well that's all you can draw without that information available.  It can only 10 

have been a ministerial preference and determination.  

Q. Okay. 

A. And there was a lot of that in this inquiry and we're trying to signal it at 

different points of both 127 and the curriculum changes. 

Q. Thank you. 15 

(09:12) GERRARD ALBERT TO DR DOWNS: 

Q.  Sorry, I just had a follow-up around that as well.  So, the s 127 legal 

obligations that are on boards, are you aware of any reconciliation 

between what the difference is between a legal obligation in general that 

boards hold and where te Tiriti actually establishes a different legal 20 

obligation that might well be erroneous on a board to carry or, you know, 

to provide for education to ensure that curriculum is delivered.  I mean, 

these things are required by law of school boards, so is there a particular 

view from yourself or your clients in regard to the legal obligation as a 

whole being discharged by boards? 25 

A. Yes, I think there's a general sentiment and it's covered from 5.16 

onwards about the impact of removal, and at that paragraph there is the 

list of extracts from our witnesses, Dr Therese Ford, Phillipa Tinning, 

Heemi McDonald, Leanne Otene and others and they're all speaking 

about what the benefits were in terms of that obligation and how they saw 30 

that that provision basically provided a touchpoint for inequity to be 

addressed, for Treaty to be activated, Treaty obligations to be activated, 

and for it to become operational.  So I think in terms of answering your 
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question, the sense from our evidences is that there was absolutely no 

resistance to the legal obligation within that provision across at least the 

peak bodies and subject experts that we engaged.  And so, that's quite 

apart from the Crown suggestion that school boards were grappling within 

having trouble with it, and in our view, in the absence of being able to 5 

actually locate evidence of the policy problem you have to refer to the 

evidence of our witnesses who are very consistently saying that this 

provision and this legal obligation was a positive thing, not an issue.   

Q. So I guess just to follow that up, the legal obligation of a board is a legal 

obligation.  Do you know why the distinction is between the legal 10 

obligation to te Tiriti as being targeted whilst the boards remain 

responsible to legal obligations in general?  It doesn't seem to be 

evidence that boards can't handle legal obligations otherwise you 

wouldn't give them legal obligations as to why this one is more difficult to 

others.  It just seems incongruous to that reason that the Minister is saying 15 

that the Crown doesn’t want to have that obligation, that legal obligational 

boards.  

A. Well that's certainly the evidence of our witnesses.  They themselves 

didn't see amongst the number of legal obligations within the provision 

that it was any different or was posing any obligations on them that they 20 

couldn't satisfy or achieve.  

Q. Thank you. 

(09:15) JUDGE MULLINS TO DR DOWNS: 

Q. Just picking up on that line of thinking.  I was trying to get my head around 

that too.  So boards of trustees – I was a presiding member for six years 25 

so I am acutely familiar with this – they're employers, they're in charge of 

millions of dollars, they're in charge of property, most importantly they're 

in charge of tamariki.  And so, is it the Crown – are you saying it's the 

Crown's argument that they can do all those things but they can't uphold 

the Treaty as part of that? 30 

A. Well that's certainly what the Crown’s suggesting in their evidence, but 

that's quite apart from the evidence we've heard across the sector.  



20 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

Q. And it seems to be one of the main threads of their argument is that it's 

the Crown's responsibility to hold the Treaty obligation and then it's not 

the schools.  So again, I was just trying to understand on the ground how 

the Crown then upholds its Treaty obligations if not through schools? 

A. Well I mean the witnesses are saying that you can't and that's why they 5 

consider that they are the rightful place for the Crown-Māori relationship 

in terms of the education sector.  And I’d also point to an established line 

in Treaty jurisprudence and it arises in relation to other – I mean, this isn't 

an issue only for this inquiry.  It comes up in other inquiries in relation to 

the way government departments and agencies interface in terms of the 10 

relationship with communities and, for example, the Māori Health 

Authority, Health New Zealand is one, local government is one, and the 

general principal as I understand it is where the Crown delegates 

authority, the obligations follow.  So it's delegated legal responsibilities 

and authority to boards and so the legal obligations follow.  Now it's saying 15 

that's only an issue right now in relation to te Tiriti, and that's where the 

evidence completely diverges and different opinions are held.  

Q. Kia ora, thank you.   

(09:17) DR PAUL HAMER TO DR DOWNS: 

Q. Dr Downs, just before you move on.  I don't think you have made any 20 

submission about the fact that these legal obligations with regard to the 

Treaty sat with school boards since 2017, in different form, but 

nevertheless an obligation on boards to act consistently with the 

principles of the Treaty I think it was worded at that stage.  So, I mean it's 

got a longer history than just 2020, hasn't it?  And so, you don't make any 25 

submission on that previous period of obligation, but I don't wanna put 

words in your mouth so I'll just ask you if you have any submission about 

that? 

A. Well I think that if you look at the sector evidence and the evidence more 

broadly in terms of how has the Crown-Māori relationship evolved.  You're 30 

looking at a period of time which our witnesses and others have discussed 

but it's a trajectory of strengthening.  And so, the inclusion of these things 

was to make clear and clarify and strengthen and make certain what the 
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understandings and obligations are.  And so, that prior time from my 

understanding is time that's discussed as a renaissance and a 

reclamation and things were starting to improve, but everybody knows 

that what's in law is what happens.  And so, the inclusion of it is an 

important touchpoint in history to strengthen that obligation.  5 

(09:19) DR DOWNS: (CONTINUES #3.3.017) 

I think that brings me to nearly over halfway which is great.  And from 

paragraph 6 onwards we're dealing with the curriculum.  So it's shifting out of 

s 127 and starting to look at what has happened in terms of the curriculum.  And 

there's quite a few pages there which analysed the curriculum development, 10 

and I also reflect on the chronology as well as the evidence that's been 

presented in terms of the sequence of multiple refreshes, to rewrites, to where 

we are now.  So there's quite a bit of history in terms of the policy development 

that sits behind the curriculum.   

 15 

And so, what we try to do was to understand at a high level and thematic way 

what are the key issues with the curriculum and the way that it's been 

progressed, and I think from 6.3 onwards what we're trying to say there is that 

the curriculum as a whole is in question, the entire curriculum is being updated.  

The Government says it's a refresh, our witnesses call it a rewrite and multiple 20 

iterations of that.  So in a sense it's impacting all school mediums, 

English-medium and Māori-medium, and therefore all tamariki Māori.  And 

we've tried to move away from the conversation which separates Māori children 

depending on what medium they're in, to having a conversation about how 

these changes impact all Māori children and their whānau.  25 

 

And so, from paragraph 6.4 onwards we're introducing two analytical type 

exercises that we've undertaken across the last week to understand what the 

evidence is saying in relation to the curriculum.  And the first one is a summary 

of the evidence which we say goes to a strong overarching theme of a lack of 30 

transparency from the minister and the Ministry in relation to the development 

of the curriculum.  And in that analysis, a number of key points can be made.   
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And I think if something stands out for me in relation to the lack of transparency, 

it's really around how the peak bodies and experts in the sector describe the 

shift and the relationship between the Ministry and themselves where they 

speak across governments having an understanding as to how curriculum is 

co-designed and co-developed and how that's been done in partnership to the 5 

start contrast of what their experience under the coalition government where 

they feel like that process has now become invisibilised, and they don't have a 

sense on how things are done, who has done the things, and what they mean.  

That is the extent of the curriculum reform and the transparency issues that 

underpin it is that there is just no certainty as to what has happened and where 10 

things are going.   

 

And one of the standout pieces of evidence which I mentioned was from 

Mr Jepson where he was talking about how he understood the co-design and 

engagement that used to occur and how he would be able to frequently engage 15 

Ministry staff and the minister and prior governments to work through issues 

and challenges that they might have been experiencing in relation to the 

curriculum, to now not being able to have meetings, to having no relationship, 

to Te Akatea being completely undermined in terms of their capacity and ability 

to continue because there has been so many cuts to the projects and to the 20 

work that they do.  

 

And so, what you're seeing in terms of the issues with transparency is that they 

are driving a mistrust between the Ministry and the sector, that the sector has 

no agency over where the curriculum design, what has taken place and where 25 

it's heading.  And you can see now that it's gotten so bad that our witnesses 

are discussing the fact that now they won't even make submissions in these 

processes and that they have given up.  I think if you track the trajectory of that 

relationship between the Ministry and the minister and the sector, it just speaks 

to the extent to which the relationship has broken down and to the extent to 30 

which partnership doesn't exist in the curriculum design.  And so, that's the – 
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(09:24) JUDGE MULLINS TO DR DOWNS: 

Q. Sorry Dr Downs.  I think I just want to check a point in the Crown's 

roadmap with you.  Some of the most powerful evidence I think that we've 

heard in this inquiry was from some of those sector leaders, particularly 

in and around how included they felt in the sort of 2020-ish refresh of the 5 

curriculum, and they spoke with real passion about that process and what 

the final product was in terms of the curriculum.  The Crown said in 

evidence I think from Ms Cleaver and it's just one of their points in their 

roadmap today that a lot of that stuff was still in draft and they've said 

here – and so they were building on significant earlier work.  But just to 10 

clarify with you, I think what I was hearing from your claimants and some 

of the other claimants is it wasn’t building on that earlier work, it was in 

fact rewriting, redoing that work.  

A. Yes, and I think, like, I went through Mrs Cleaver's evidence this morning 

and something stood out for me, so I’m glad that you asked the question 15 

because I can go through it.  But I think the Crown's own evidence and 

especially that Mrs Cleaver’s is actually speaking to the trajectory of that 

shift between the earlier engagement which reflected co-design and 

partnership to where te Tiriti and Māori relationships are sitting now.  And 

so, if I can just like, I don't think we need to go into the evidence, I'll just 20 

summarise it but it starts at paragraph 7 and she's introducing a general 

inequity that we have in New Zealand in terms of education.  It's not 

specific to Māori at that point.  But at paragraph 8 she's then talking about 

the Māori inequity component to that general inequity.  And then over the 

page she introduces that period that you're talking about, which is the 25 

2021 to 2023 period, and she's saying there that the focus of the 

curriculum update was to strengthen the bicultural framing of the 

curriculum to better reflect the Treaty partnership.  So, you know, that 

policy intent is clear at that period of time.  And then over the page at 

paragraph 18 she's got a subheading that says post-2023 election 30 

development, and all of a sudden there's introduction of knowledge-rich 

science of learning.  And at paragraph 20, I thought the really significant 

point there is that she says that the Minister of Education was also clear 

that the New Zealand Curriculum should acknowledge te Tiriti o Waitangi 
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and the bicultural foundations of Aotearoa.  Now, paragraph 20 is quite 

apart from the earlier paragraph.  Strengthening te Tiriti and a bicultural 

foundation in the curriculum, and acknowledging te Tiriti o Waitangi now 

are quite different Treaty standards.  

Q. So taking into account? 5 

A. Taking into account is where I was heading with that.  And if you look at 

the word “should acknowledge” and where that sits in the Treaty Clause 

review that is happening at the moment and the fact that the chosen 

articulations for Treaty provisions in legislation is being reduced to the 

weakest of language which is “take account of” should acknowledge sits 10 

in that realm of lowest, least obliging, least mandatory language.  And 

what we know is that language matters.  And so, if you've seen a shift 

from the earlier policy intent of strengthening bicultural foundations to now 

should acknowledge, I think that highlights the fundamental and 

underpinning problem and difference between the two policy imperatives 15 

and directives in relation to Māori and te Tiriti.  And I mean I only saw that 

this morning but it really stood out now that we have the benefit of Cabinet 

papers which highlight the thinking that is underpinning these changes.  

So that was a long way of answering your question.  

(09:28) DR DOWNS: (CONTINUES #3.3.017) 20 

But if I can move on to the final point in regards to the curriculum, and it's the 

second exercise that we undertook in relation to the curriculum, and what that 

exercise was, was trailing through the oral transcript from the hearing as well 

as the written briefs of evidence, and extracting every sectors and subject leads’ 

comment on knowledge-rich science of learning to try and understand what 25 

exactly is it and what does it mean for the curriculum changes, and more 

importantly what does it mean for Māori student inequity in education?   

 

And so, you'll see from those extracts which are contained in the appendices, 

there's 20 pages from the transcript and 20 pages from the written evidence 30 

across the briefs of all of the sector leads, and there is a real consistent theme 

in terms of the concerns that they have with the underpinning of the curriculum 

change being based on knowledge-rich science of learning.   
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And I just want to take a moment to acknowledge the witnesses’ evidence, 

especially Mr Jepson and Dr Ford, in relation to Te Mātaiaho and what they 

considered to be misappropriation of that name in the second iteration that this 

Government released for consultation.  And so, that evidence is traversed at 5 

paragraphs 6.19 onwards in our evidence.  But it is important because the 

refreshed Te Mātaiaho was the first indication of the extent to which the 

curriculum was going to change and it's the first document which shows the 

stripping of Māori pedagogy and te Tiriti o Waitangi and values and mātauranga 

and an imposition of a new body of knowledge, the knowledge-rich science of 10 

learning.  

 

And so you would've heard over and over a consistent theme amongst the 

witnesses in relation to why that's a problem and what that means for Māori 

tamariki and what that means for the teachers who have to teach the curriculum.  15 

And so, from paragraph 6.27 onwards we’re summarising the key evidence 

across those 40-something pages specifically on extracts of what the sector 

experts consider is wrong with knowledge-rich science of learning as an 

underpinning for the curriculum and what it does to displace Māori ideologies 

and pedagogies.  20 

 

And so, just in summary form there: 

 

(a) Sector leads repeatedly state that the draft curriculum appears to be 

reshaped by ideology rather than evidence.  25 

 

(b) The witnesses consistently describe sidelining, removal, or reduction of 

mātauranga Māori, te reo Māori, and hītori Māori.  

 

Over the page, they say that: 30 

 

(c) Where Māori content remains, it is in frequently described as misaligned 

and tokenistic. 

 



26 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

(d) At (d) they're saying the move towards a nationally standardised, 

“one-size-fits-all” curriculum is said to undermine place-based learning, 

relational pedagogy, and the contextual nature of mātauranga Māori.  

 

(e) Multiple witnesses identify a shift toward Western epistemologies being 5 

treated as neutral or universal, with Māori knowledge systems 

structurally subordinated and excluded; and 

 

(f) The witnesses also raised concerns about the volume and structure of 

the refresh curriculum, describing them as “unworkable” and 10 

“unteachable”.  

 

So everyone will be pleased to know that brings me to the back end of the 

submissions which deal with prejudice and relief.  

 15 

The approach that we took to prejudice was to presume that by the time you 

reach page 31, the evidence that has been analysed and relayed would have 

identified some of the core themes of a prejudice that are arising in this inquiry 

in which go to impact Māori and to Māori tamariki.   

 20 

And you know, we make the point at 7.1 that we don't think the Crown has made 

concessions.  We think they've made factual acknowledgements and that those 

are different things.  Doesn't go so far as to acknowledge that those 

acknowledgements cause harm and prejudice to Māori, and so that leaves it for 

the Tribunal to make a full set of observations in relation to prejudice.  25 

 

For the consideration of prejudice we not only looked at the Coalition reform 

reports that have been provided by the Tribunal, produced by the Tribunal, but 

we also went back to look at your Honour's report Kei Ahotea Te Aho Matua, 

and what the Tribunal identified as prejudice arising in that inquiry.  And I do 30 

note and we make several observations around why we think that those forms 

of prejudice that were acknowledged by that Tribunal should be further 

strengthened in this inquiry, and further particularised, but I did think that they 

provided a really sound starting point for the consideration of prejudice. 
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And so, the first form of prejudice which is the most significant is the breakdown 

in the relationship between Crown and Māori, not only at a hapū and iwi level 

in relation to this inquiry but at a sector level.   

 5 

And we, for this particular form of prejudice, refer to the evidence of 

Mr Jepson where he's talking about how leaders are devastated by the erosion 

of identity mandate and accountability.  And then Dr Therese Ford is talking 

about the cumulative weight of these changes causing a crisis of faith amongst 

educators with their dedicated leaders now questioning their place in the 10 

system and expressing deep concern that they can no longer work safely or 

effectively within a system that is moving in this direction.  And I think that those 

sentiments go to the extent to which the relationship has broken down, and so 

for that we've tried to correlate the relief to address that prejudice.  

 15 

Moving from paragraph 7.7 onwards, there is four strands of prejudice that the 

Te Aho Matua report identifies and we think again are relevant.   

 

The first one is prejudice arising from the Crown's failure to adequately engage 

the sector.  There being a limited opportunity to influence, feeling like advocacy 20 

is onerous and a waste of time, and leading to uncertainty about the direction 

of policy, and no idea about the long term strategy.  

 

The second one is the Tribunal's observation that the Crown's conduct has 

caused harm, reputational harm and undermined mana.  I think that equally 25 

applies in this inquiry to the evidence provided by the sector.  

 

The third is discussing what tribunal recognised as a power imbalance and the 

prejudice arising for Māori in relation to that power imbalance, and the fact that 

they have no agency over the reform processes.  30 

 

The fourth form of prejudice is I think a clear one in this inquiry, is that Treaty 

breaches arising from the policy and the fact that the policies that are being 
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promoted are not fit for purpose, and in this instance they're not fit for purpose 

for addressing the inequity that Māori children experience in education.  

 

So it's our submission that these forms of prejudice apply in this inquiry.  And 

then we go on from paragraph 7.8 to just highlight as a taster because there 5 

was a lot more but we ran out of time.  It was 10 o'clock at night on Friday at 

this stage.  That there were a lot more forms of unique prejudice arising for 

Māori in this inquiry that you can really come to understand by understanding 

the expert evidence and how they explain these policies interface with the 

delivery of education and the development of things like curriculum.  10 

 

And so, one of those that we speak to at 7.9 is the prejudice arising from the 

pace and scale of the changes.  You know, that's not something that would be 

easily understood unless you're an expert in this area, and we think that it needs 

to be acknowledged for the stress that it is going to impose on the profession.  15 

 

A second one which came up that I thought was particularly interesting and 

relevant in terms of a wider prejudice to Māori which is why I think we reframed 

or asked to reframe the statement of issues from only children is that it does 

impact Māori in a wider sense where generations have been impacted by the 20 

colonial education system.  And the notion that the education system is moving 

in a trajectory of recolonising and of limiting and undermining te Tiriti and te reo 

is going to have a retraumatising effect on those generations, and I thought that 

that was a unique lens that again you would only understand if you have heard 

all the evidence before the Tribunal.  25 

 

And you know, since Friday some other ones have come up and perhaps that, 

even though I promised we wouldn't file additional closings, it might be worth 

listing what other forms of prejudice appeared to be unique to this inquiry.  

 30 

And so, my final section is on recommendations and relief and they ask where 

do things need to go in terms of next steps and what can the Tribunal do to 

assist in the way that it makes its recommendations, and I indicated earlier that 

we had sought a suite of recommendations from my experiences actually more 
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than what we typically ask the Tribunal to consider but it really correlates with 

the broad range of prejudice that has been identified in this inquiry, as well as 

how far into te ao Māori these changes reach and impact Māori.  

 

And so, the first one is we're seeking an apology from the Crown for the 5 

breaches that have arisen in this inquiry.  

 

The second one is seeking a reset between the Crown, the claimants (so that's 

iwi and hapū), as well as the sector, to reset the relationship with the minister 

and the Ministry of Education.  10 

 

The third one is to restore all te Tiriti o Waitangi clauses in the legislation and 

that is including a prospective kind of general recommendation to the extent 

that we don't know what other changes are envisaged, but I think if they trend 

to dilute, reduce and remove or limit te Tiriti then they fall within the realm of 15 

this recommendation.  

 

And on that, I looked at the report into Te Reo in the Public Sector, that was an 

urgency report produced last year, and the Oranga Tamariki Inquiry Act and in 

their recommendations those tribunals are actually making specific 20 

recommendations in terms of the wording of legislation and how it can better 

preserve and protect te Tiriti and Māori interests.   

 

So we're inviting the Tribunal to think about specificity and wording, and 

recommending what type of language should be used to the Crown in terms of 25 

legislative amendment obviously in the direction of restoring and enhancing te 

Tiriti.  

 

The next recommendation is something I signalled earlier but it was trying to 

get a grip on the number in value of different cuts that have been made across 30 

the education sector.  It's not something that we were able to get on top of within 

the course of this inquiry but consider it an absolute necessary exercise in order 

to understand what needs to be done to restore the mana and restore the 

relationships that have been eroded in this process.  
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There's a request for an interim and minimum recommendation to pause the 

consultation on the curriculum and the drafts of the NZC and Te Marautanga 

and engage in genuine co-design with the sector to reinstate of course 

Te Mātaiaho as well.  5 

 

There's a section from (f) onwards, that's 8.2(f), which really deals with what we 

consider to be issues addressing the capability and competency within the 

Ministry, and the way that they've handled the Māori-Crown relationship and 

te Tiriti o Waitangi.  So there we're talking about the, and I don't know whether 10 

one exists or not but I'll presume that – I don't think we saw one – but a high 

level strategic document for the Ministry of Education which expresses their 

commitment to te Tiriti o Waitangi and addressing Māori educational inequity, 

and for that we've attached an example from the Department of Internal Affairs, 

which notwithstanding might not be enforced during this Coalition government 15 

but is relevant to the way government departments express their commitment 

to te Tiriti and to Māori.  

 

Included in that suite of recommendations focused on the Ministry are 

professional development about how to engage with Māori and te tiriti o 20 

Waitangi across the Ministry; a review of the roles within the Ministry to ensure 

that there's sufficient roles to address the Māori inequity in education; and the 

co-design with the Ministry of research and policies that might assist to address 

Māori educational inequity.  

 25 

And I think we've put a footnote in there to say that those obviously carry with 

them, would carry with them a value, and that that shouldn't be attributed to 

addressing the Māori focus recommendations and relief that are sought 

because they are inherently needed to address a deficit in the Ministry's 

approach.  So it really shouldn't be attributed if we're talking about redress to 30 

the Māori component of that redress.  

 

And the final one is an initiative that came about through discussions with the 

sector and the claimants, and because it's not traversed fully, it's proposed at a 
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high level, but it’s that the Crown commit to and resource the establishment of 

a Māori educational collective, and that that collective may, for example, 

prioritise the development of a Māori education strategy and framework for all 

Māori learners.  It may for example look at the relationship between the Crown 

and Māori in relation to Māori learners and it may include all mediums and 5 

sectors, peak bodies and experts.  They would obviously come with their own 

mandate and they obviously would maintain the ability to engage directly with 

the Crown on their own matters as well.  But I think the idea there is that there's 

the need to address the needs of Māori educational learners and Māori learners 

as a whole and what is the mechanism to do that, and the census that doesn't 10 

exist right now and therefore perhaps it appropriately forms part of a 

recommendation from this Tribunal.  

(09:45) DR PAUL HAMER TO DR DOWNS: 

Q. Dr Downs, what you’re talking about here at 8.3 sounds reminiscent of 

the Tribunal’s recommendation in Wai 262 to that the Crown should 15 

establish a partnership entity with Māori in the education sector with Māori 

representatives drawn from pretty much the kinds of bodies or levels that 

you've set out at paragraph (c) there.  Now, 262 was released in 2011, 

and I know that the government didn't really develop a whole of 

government strategy or response to 262 ‘til about 2019, maybe 2020, or 20 

certainly after 2018, and it may not be something you're aware of but was 

any move towards the kind of collective funded by the Crown that you've 

set out here made during that period in which the Crown was active in 

responding to 262? 

A. I'm not actually sure off the top of my own head the extent of that but I do 25 

note that there seems to be a lot of work happening on Wai 262 at the 

moment, so that's potentially still in train.  It hasn't come before our 

evidence to the extent to which that relates to education.  But what we 

would say is, is that that's a matter that could be regathered on in terms 

of where it's picked up from and how it's progress further.  We're seeking 30 

recommendations that obviously cross governments.  We're in an election 

year, things are likely to change or if not the sectors looking for 
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recommendations that are practical that enable them to have discussions 

about where to next.  

Q. So I take it this sought recommendation you've made here doesn't stem 

from 262, it comes from the conversations you’ve had with sector? 

A. It’s probably actually a combination of both and it’s also – so it was 5 

through discussions with the witnesses since the hearing and it was also 

through a reflection that I had of because like you said there's earlier 

iterations of these types of recommendations in other reports but it was 

in Te Aho Matua as well in terms of kura kaupapa, and I noticed it didn't 

quite define what that needed to look like.  That was obvious in the mana 10 

of the claimants and the Crown to do moving forward, and there is quite 

a fine balance that has to be taken in that regard.  It has to be explicit 

enough that you know where the direction is heading in terms of the 

recommendations but not so prescriptive that it defines who can be at the 

table and who can’t be. 15 

Q. Thanks. 

(09:47) JUDGE MULLINS TO DR DOWNS: 

Q. Yes, just picking up on that and I think there was Wai 262 but there's also 

the Tomorrow’s Schools review which also, and it's a shame Whaea Moe 

isn’t here, that I think Te Paeroa, one of the recommendations that came 20 

out of that and certainly was picked up by the claimants in Kura Kaupapa 

was the establishment of a Te Aka Whai Mātauranga, you know, a 

Te Aka Whai Ora equivalent.  But there were some internal difficulties in 

and around that in terms of we have Te Matakahuki which is 

Kura Kaupapa, Kura ā Iwi and the wānanga and who see themselves not 25 

as, well certainly Te Rūnanganui, not as Māori-medium educators but 

kaupapa Māori educators.  And so why the Tribunal didn't go as far 

perhaps as some would've liked in that recommendation was because 

there was still internal kōrero that needed to happen as to how the 

kaupapa Māori educators and those in Kura Auraki with reo rua 30 

Māori-medium classes et cetera could work together and come together 

for the benefit of tamariki Māori, and whether that could exist together in 

one entity or whether that was something different.  And so, our 
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recommendation was more along we were supportive but it was the mana 

of those involved to be able to co-design what that could look like.  So I 

was interested in your recommendation here as to whether it was also 

harking back to what came out of the Tomorrow’s Schools review, I think 

it was recommendation 4(a) or something like that that talked about some 5 

kind of entity, at that stage Te Aka Whai Ora was still in place, so whether 

it would be something akin to that.  

A. Yes, I think so and I think if you refer back to the brief of evidence of 

Whaea Moe Milne, she's talking about her involvement in Te Paeroa and 

what they identified as a need in terms of addressing all learners’ needs, 10 

and so this is envisaging picking up and taking that further.  Obviously 

Te Paeroa was disestablished so that work couldn't continue, and there 

have been a raft of other disestablishments as well which means that how 

a recommendation like this is picked up on would actually require quite a 

bit of work in the design process and the terms of reference to make sure 15 

it's what the sector actually wants.  But I think the broad intent of it is that 

it's acknowledging that all Māori learners have needs and they've been 

displaced in this process and so how do you bring a conversation that's 

inclusive of everybody together to reset.   

(09:50) DR DOWNS: (CONTINUES #3.3.017) 20 

And so that brings me to my whakakapi and I don't really intend to read that in 

full but it was just to ask the Tribunal that if you know there was any final thing 

to think about, having taken account of the hearing process and what has been 

a hard and fast inquiry, it's really to return to the claimants and in this regard we 

ask the Tribunal to turn its mind to Te Tai Tokerau, on that paragraph 9.2, and 25 

to the hapū such as Te Kapotai and their community at Waikare, a very remote 

isolated community.  I don't know who's been there but yes, well that's helpful.  

And then also to Ngāti Hine as an iwi and their multiple hapū and townships 

and they obviously have schools in the towns of Moeroa and Kawakawa as well 

as in the rural communities of Matawaia, Waiomio, Motatau, Pipiwai, and 30 

there's a combination of all mediums of schools within these communities and 

they interface with each other and the children go across multiple schools in 

their educational journey.   
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And I suppose what we're acknowledging at 9.3 is the evidence of the sector 

witnesses and the claimants themselves where they talk about how the 

educational system has been fraught and at times even hostile with these 

communities, and they haven't recovered from the historical injustices that a 5 

colonial education system has caused them.  And given that you've been to 

Waikare, your Honour, you'll know that the whānau there live the inequities that 

the Ministry speaks about, and the principals in those schools are responsible 

for now implementing these Ministry reforms.  And what we know from their 

evidence, Te Rerenga Walker and Maia Cooper, is that they don't support them.  10 

 

Maia Cooper for example is the principal of Moerewa Primary School, where 

98% of her 138 tamariki are Māori.  She explains that her community are strong 

and they’re loyal survivors of the system, they’re resilient and they’re trusting.  

She speaks to the fact that by removing te Tiriti, te reo, tikanga, mātauranga 15 

and histories from the curriculum, it's in effect to remove themselves.  And she 

said that the impact of these reforms are not confined to the curriculum content.  

It extends to their wairua and their ability to maintain themselves and their 

knowledge systems within education.  She speaks about her emotional strain 

and she says: “I just cannot rest knowing where this is going.”  And I wanted to 20 

finish on her words so that concludes my submissions.  I'm happy to take any 

further questions but I'm assuming… 

JUDGE MULLINS: 

No further questions.  You reminded me when I was reading this last night to 

just make that acknowledgement though.  Given the nature of urgencies we 25 

haven't been able to hear all evidence that comes before the Tribunal and it is 

this evidence of those working in the communities that although we haven't 

heard that ā-waha orally because we needed to really get to the nitty gritty of 

the actual process that occurred, I just wanted to acknowledge those claimants 

because it doesn't mean that your evidence hasn’t been heard.  It has been 30 

heard.  It has been read and it has been felt.  So me mihi ka tika ki a koutou, ki 

a koutou ngā māngai o te Nōta, e mihi ana ki a koutou.  So I must thank you, 

to you the counsel from the North, thank you. 
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(09:54) GERRARD ALBERT TO DR DOWNS: 

Q. Apologies, I'm still new to this I don't pick up the queues, there really is 

others who are more experienced but I just wanted to say no thank you 

for finishing back where the claim started amongst our people and with 

regard to the recommendations that you provided on behalf of your clients 5 

for relief.  They are and they should be focused on what is in scope here, 

the impact on Māori and particularly communities of the north.  But I 

wanna go, not take you back but I just wanna ask a question that does 

relate to paragraph 7.5 of your closing submissions and the sectorial 

prejudice that has arisen from the approach that the Crown has taken.  If 10 

the recommendations that you have submitted are up-taken and hopefully 

actioned by the Crown, does that pull everyone up? Does te Tiriti in your 

submission, te Tiriti o Waitangi, exist to pull everyone up to a high level?  

If you provide a better place for Māori then you provide a better place for 

the education sector in relation to this claim, is that your submission?  I’m 15 

not trying to feed words into your mouth.   

A. The short answer is yes. 

Q. Okay.  Ka pai, kia ora. 

HEARING ADJOURNS: 9.56 AM 

HEARING RESUMES: 10.00 AM 20 

JUDGE MULLINS: 

Ngāti Pikiao, Mōtai Tangata Rau, e mihi ana ki a kōrua.  Ngāti Pikiao, 

Mōtai Tangata Rau, greetings.    

MS SYKES ADDRESSES JUDGE MULLINS – TIMETABLE (10:00:54) 

(10:01) MS ANNETTE SYKES: (ORAL CLOSING SUBMISSIONS) 25 

Before I actually start, I just want to make sure that some of the most significant 

ones have actually made it to the Tribunal.  First for you, Dr Hamer, you asked 

for the transcript of The Platform. That is now document #A018(b).   
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If I can read into the record the relevant aspects because there’s no page 

numbering on this unfortunately, that’s my mistake, but if you go to the timing 

of the interview at 8.50 and 9.17 it’s the whole of 8.50 which says: 

 

…reading, writing, maths… 5 

 

So the way to do that is get the Treaty, get all this Treaty stuff out of 

education, right?  

 

In one go.  Not four or five or six times… 10 

 

Oh well, sometimes good things.  It's like the cheese ad, Min., good 

things take time… 

 

Well look, the most important thing that we're doing is raising 15 

achievement by the changes and the huge reforms that I've put through.  

I will deal with the Treaty in one go… 

 

And going further at 9.17: 

 20 

…carefully and systematically.  You know me well, Sean.  I'm not the 

type of person who does something uh in a half.   

 

Yeah.  

 25 

I'm trying to...  

 

I'm just telling you, everyone's saying, will the minister come up to 

removing all of the similar treaty clauses then? “Uh My son is embracing 

treaty over the entire school and my son's learning, come on, Stanford” 30 

says Dave.  I mean, just it's endless, Erica.  Erica, it really just also say 

there's more to it?  
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And it was that statement that we relied on in our opening, and I’m grateful to 

one of the NZEI members who transcribed that for us after we accessed it.  So 

that’s the first one.  There’s also something that’s come over – 

DR PAUL HAMER: 

Sorry, Ms Sykes.  So your submission from that is that she wasn't just referring 5 

to s 127(1)(D), she was referring to all Treaty references in the Education Act, 

Education and Training Act? 

MS SYKES: 

Yes.  I think that's quite clear.  The further points that I’d like to make is the 

truncated chronology that we filed.  We're grateful to Dixon and Co for their one 10 

but you will see that we had one prepared which is really, I think important, and 

there's a date missing on there I want to highlight, October the 24th was when 

the Mātāpono report was actually released from the Tribunal, and that was 

about the Treaty review.  And that's really important when you contextualise 

matters that we are going to take you into that document, the document on the 15 

record, which is the appendix to our written submissions which I think is 

Wai 553, #3.3.013(a).  But I'm not too sure of the number for that.  And we want 

to make that addition.  So when my friends say they did not know about the 

Treaty review, the Treaty review was actually reported on in that third part of 

Ngā Mātāpono on October the 24th, 2024.  And there are significant findings in 20 

that report of the Waitangi Tribunal which I think I developed today are the 

starting point for your analysis because of course that went into some detail 

about the historical matters about the coalition arrangement, the Cabinet’s 

circular that's relied upon, and the chronology that's developed in that case 

setting out a number of matter.  25 

DR PAUL HAMER: 

Ms Sykes, you just said 2024, is that right or is it 2025? 

MS SYKES: (CONTINUES)  

Sorry, 2025, sir.  Can I say thank you to my friends of the Crown for someone 

in your team for the Ministry of Education, Ms Paula Cleaver, but there is – we 30 
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have something that we'd like something clarified if my friend the Crown should.  

In one of her statements that she provides answers to she says that the minister 

made some – it’s her inclination to make some changes, bits and pieces, and 

then she attaches a change and I'm unclear from her answer, whether or not 

the change was affected by the minister and that would be very helpful for our 5 

closing.  And if need be I can send a more direct question on that to my friends.  

But I think if it is it's consistent with our thesis, the proposition that this is a 

pre-determined matter by the Minister in that particular matter which was 

considering the curriculum development at that stage, the Māori historian 

historical perspectives were going to be included and then in the next iteration 10 

they're taken out.  So I'm just clarifying, was that taken out at the instigation of 

the minister?  In that regard there's research to suggest the minister may have 

been out of the country.  So I'm saying that the minister has oversight even 

when she's out of the country of these matters and she's making those 

significant changes to iterations that have been put by her own ministry.  I think 15 

that's the matter we wanted to make.   

 

And with the Tribunal’s leave, we are lucky today to have our claimant and the 

president of NZEI Te Riuroa, and with your leave I'd like her to open our 

submission.  You will see that in our introduction there was a letter that was 20 

published in the newspapers while it was paid for by NZEI.  I want to really be 

clear that it reflects the passion, the effort, the responsibilities and obligations 

that our principals, our educators, right down to the caretakers at the schools 

where our children are looked after, their passion has required them to watch 

this development stringently.  They take it really seriously because in their 25 

submission and in my submission, mātauranga is essential to the identity of this 

nation as te reo Māori is.  Mātauranga in its complex state, as we've heard in 

the evidence here, it's not just mātauranga Māori, it's knowledge for all that 

we're talking about.  Certainly not narrow definitions of knowledge.   

 30 

And I just really want to say a public thank you to the sector, as my friend 

Ms Downs has done.  They have monitored in ways that I haven't ever seen in 

the Waitangi Tribunal since the Fisheries debate the systemic nature of the 

changes that are being proposed for the future education of this nation and in 
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particular the future education of our fundamental taonga, our children, our 

mokopuna.  And they should be commended, not vilified as they have been by 

some of our members of Parliament.  They should be held up to be the heroines 

and heroes that they all are.  They should be remembered I believe as people 

that fought in this generation for a future that is treaty principled, that is fair and 5 

just. 

 

And on that note, I'd like to introduce the president.  We have a whānau 

connection.  Her sister was married to my cousin till she passed away suddenly.  

She was the president of the Māori Party at that stage, the late Te Orohi Paul, 10 

and I’ve watched Ripeka in Kawerau walk in the footsteps of my mother who 

was a principal, AP at Kawerau Central and taught in reading recovery when it 

was first established and she nurtured people like Ripeka, her and the late 

Merata Mita, to help with the poor of Kawerau of which we were.  And they 

transformed a community in that wave of education.  They were all 15 

contemporaries of the late Ranginui Walker, Pat Hohepa, and I feel very 

privileged to have that generation who had all of the wealth and support of those 

– it was like a wave of Māori women teachers.  They've all passed on now 

except for I think Sarah Eruera, and I really feel very privileged to be 

representing Ripeka because she stands I believe on the shoulders of giants 20 

who have transformed the education system.  Kia ora. 

(10:10) RIPEKA LESSELS: (MIHI, KŌRERO) 

Kia ora rā tātou.  Kia ora koutou e te tēpu.  Me mihi atu rā, kaua ki a koutou e 

noho, engari ko te kaupapa kei runga i ō koutou rā pokohiwi i tēnei rangi.  Tēnei 

rā te mihi atu ki a koutou.  Kārekau au i te haere – te whakawaha anō rā taku 25 

whakapapa, kua oti i a au tērā.  Engari kei te hiahia kōrero atu ahau ki a koutou 

mō tēnei mahi o te kaiwhakaako, tēnei mahi, hei ārahi i tēnei rōpū a NZEI 

Te Riu Roa.  Koinei tāku e hiahia nei i tēnei rangi, engari i mua tonu i tēnā me 

mihi atu rā ahau ki ngā kaikōrero kua tū ki mua i ahau ki te whakawaha i ngā 

kōrero, i ngā hiahia, i ngā wawata o ngā kaikerēme kua tū i raro i tēnei kaupapa 30 

i tēnei wā.  Nā reira, ngā mihi rā ki a koutou.  
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Can I just say, my claim to fame with Annette is that her mother used to relieve 

in my classroom as a relieving teacher, and she didn't relieve in lots of classes 

once she retired but she was happy to relieve in mine because it was a te reo 

Māori class of which she absolutely loved.  There were many times, Annette, 

she would tell me how to do things.  Even after she retired.  I have of such fond 5 

memories of Annette’s mother.  

 

It's been 142 years that NZEI Te Riu Roa has advocated for both teachers, 

principals in both the compulsory schooling and ECE for support staff, for 

ancillary staff, 142 two years.  And in this last term which will end at the end of 10 

this year, I've been chosen to lead them for this last two years.  And it's a bit of 

privilege to do that.  And in that advocacy, over these 142 years, I have seen 

so many things happen.  But I've never wanted to be the president until now. 

 

Opportunities came and went over 40 years, just over 40 years, in the sector 15 

but I have never ever wanted to be the president until now.  The advocacy that 

they've taken is so much more poignant now in 2025 and 2026.  And more so 

because I've witnessed after 40 plus years, nearly 45 years at the sector, I have 

witnessed a heightened disrespect that this government has given our teaching 

profession.  The profession that I had dedicated the last 45 years to.  20 

 

I've seen our profession just so weighed down with so much legislation over 

these last few years that I decided to put my hand up to be the president of 

NZEI Te Riu Roa.   

 25 

And earlier this year in March of this year there was a call from the sector, this 

is the education sector, for us to co-host a curriculum hui.  And we saw in that 

particular hui over 34 associations, subject associations, academics, teachers, 

classroom teachers, both secondary and primary, come together to be able to 

for the first time talk about the frustration that they were feeling because they 30 

didn't feel anybody was listening.  And they wanted to be able to tell somebody 

that something was wrong.   
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And so, we co-hosted this hui with the New Zealand Principals Federation.  A 

member membership of probably around 2,000 principals.  And as a result of 

that hui, they jointly decided to pen the open letter that went out in the 

New Zealand Herald and other papers on 23 April this year.  And it's that letter 

I wanna read to you.  I wanna read to you what the profession have said 5 

because no one else would listen.  The people that we hold to protect education, 

mātauranga Māori, te reo Māori, was not listening.  And this is the letter that we 

penned that day.  

 

The direction of the national curriculum change, including the structure 10 

and content of the draft learning areas and the frameworks for Te 

Mātaiaho, the New Zealand Curriculum, and Te Marautanga o Aotearoa, 

currently out for consultation does not honour Te Tiriti o Waitangi in our 

schools, in our kura.  

 15 

The current process taken for curriculum development has not met the 

expectations of the sector in terms of engagement, consultation and 

co-design. As such, it has ignored the wisdom and input of young people, 

educators, experts, including teachers, iwi, hapū and whānau.  Rather, 

it has been driven by the narrow ideological interests of a small group.  20 

 

As they stand the current draft curriculum documents and framework are 

not fit-for-purpose and do not meet the Ministry's own stated standards.  

They represent a profound narrowing of curriculum scope and in many 

cases is unworkable in particular education settings.  25 

 

Those are not just my words; those are the words of over a hundred 

organisations who signed this open letter and sent it to the minister.  This is not 

the first open letter we've sent to her but this is by far for me the most important 

because it gets and it tells her about how the profession is feeling.  And not just 30 

Ripeka the NZEI president, but across the whole of the sector from early 

childhood through to academics and university.  And if you read the article in 

the paper, you'd have a list of exactly who the undersigned were.  
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I'm hoping that as a result of this open letter that we will at least get the minister 

to begin to converse with us, come back around the table and begin speaking 

with us, because our tamariki and the harm that's been done could, as you 

already heard, could have long term effects.  

 5 

I'm a mother of five and a grandmother of 18 and a great grandmother of two.  

I don't want this conversation to continue when my great grandchildren are 

here.  I don't want them to have to come in and employ Annette’s team to go 

through this again.  Kia ora.  

(10:18) MS SYKES: (#3.3.013, #3.3.013(a)) 10 

So can I just start with two matters.  Really, after we closed the Tribunal 

evidence, more evidence keep coming in, particularly on the new issues, so we 

thought that it would be helpful in the same way we did openings for first two 

primary issues that we would do a stand-alone submission.  So with your leave, 

I’d like to read out parts of that before I go to the overview.  We did that 15 

deliberately because we needed to put together a timeline that made coherent 

sense to some of the structural institutional and constitutional issues that were 

being raised by our clients I think sensitively in this context.  But also given the 

lateness of the issues joining our written part, I think we have to say that that 

also is an unusual feature of our submission process.  20 

 

NZEI Te Riu Roa is Aotearoa New Zealand's largest education sector union, 

representing more than 50,000 members including teachers, principals, kaiako 

and education support workers in every state school and kura across the motu.  

NZEI's claim before this Tribunal arises from the members daily obligations to 25 

give practical effect to Te Tiriti o Waitangi in their classrooms, and from its 

constitutional commitment as a Te Tiriti-based organisation to ensuring that the 

education system upholds the rights and mana of all learners, and in particular 

ākonga Māori. 

 30 

Can I just answer the question that was posited by you Mr Albert and Dr Hamer.  

I think that we need to be really clear when we're talking about the principle of 

equality and the principle of equity that this Tribunal has already rejected the 
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principle of equality as it was reframed by the coalition arrangement proposition 

with the Act Party.  That is not the equality or equal treatment obligation that I 

believe that te Tiriti protects.  

 

Article III in the Māori text also I think is instructive.  Ko tāku nei hiahia, Gerrard, 5 

me haere koe ki reira.  Ko te whakaaro, te pūtake o taua wāhanga he rerekē ki 

te wāhanga e whakamārama mai i raro i ngā ture a te Pākehā, ngā reo Pākehā 

i tō tātou nei Tiriti. I want, Gerrard, for you to go there.  And the basis of that 

part is distinct from that which was explained under the laws of the 

Pākehā in English in the Treaty. 10 

 

It is as my friend Ms Downs said, those are equality obligations that Māori have 

the same right to if they say so choose.  I think that is really important.  I don't 

think it's a suggestion that it's also something that is to be an exclusive 

arrangement because Māori by virtue of Te Tiriti have always invited non-Māori 15 

who've come to our country, who live with us as manuhiri, to be part of the same 

rights and expressions of equality as British subjects that that is directed.  

 

I want to say though that there is in Article II, which is where you weave the 

magic of Te Tiriti, an expectation that the institutions of mātauranga would be 20 

inclusive of Māori values.  Ngā taonga, if you want the particular phrase, in 

Article II.  So yes we can have the equal treatment rights as British citizens but 

we also maintain the Article II obligations and responsibilities to develop 

systems of education that are reflective of our values and our principles, which 

are also, as I said, inclusive.  25 

 

One of the things that I don't think was highlighted in the evidence but should 

be, there are a number of non-Māori participating in Kura Kaupapa and in 

Kura ā Iwi now, and those are deliberate choices that are being made by their 

parents to enable them to have a bilingual or bi-cultural or a multi-cultural 30 

dimension to their learning.  I mean I know in Rotorua at Koutu they have 

compulsory lessons in Spanish, English and Māori.  I know that in other schools 

they have Japanese, English and Māori.  I just wanted to be clear that the 

options, the principle of options is also available and Māori have that obligation.  
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But there is an equitable reality.  And we know right up to 1960 by virtue of the 

Hunn Report and I think the Wai 262 report itself, that education equality was 

denied to Māori.  The equality obligation of the status of Māori language for 

example is the most obvious one.  But there are other ordinances that were 5 

instituted that deny that.  Don't want to go down that rabbit hole today, but there 

is a plethora of Tribunal reports.  And I think the Wai 262 one is very helpful.  It 

was done in 2011. 

 

Because I'm the oldest one here, yes, there was a Māori Education Authority 10 

proposition put out in 2012 by the Māori congress.  There was a hui in Taupō 

that was called by the late Sir Hepi Te Heuheu for a Māori education authority 

and that's reported on in I think Graham Smith wrote an article with an advice 

for Lyn Provost who was the Auditor-General back in the day of that hui.  And 

you're quite right in your response to Ms Downs, there was a rejection by Kura 15 

Kaupapa and the fledgling Ngā Kura ā Iwi organisation of a Māori education 

authority which would include everyone.  There was a desire for a kaupapa 

Article II based authority to be at least given resources because of course there 

hadn't been.  We were part of a process of decolonisation then.  Schools had 

just started to thrive.  We'd had more than the Kura Kaupapa at, of Cathy Dewes 20 

and Peter Sharples at Hoani Waititi, and we had this burgeoning Ngā Kura ā 

Iwi.   

 

So I just wanted to say that the Māori education proposition that my friend has 

put has been around for a time but it was more structurally required in the stage 25 

of their colonisation as a standalone Māori education authority. 

 

Then over the years Ka Hikitia comes and then that's actually changed again.  

And then if you look at the institutional authorities of the Education Department 

like ERO, the Tertiary Education Commission, the Ministry of Education, you 30 

will see, Dr Hamer, that some of the flavour of the recommendations from Wai 

262 are there.  So people are starting to gradually see how a network or an 

eco-system of educational aptitude with a future dimension based on both 

Treaty responsibilities and obligations, but more fundamentally, treasuring the 
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knowledge sector as part of the revitalisation obligations to the future starting 

to come through.  And that was right through to 2019 and I think in 2023 

following your report Judge there was another hui.  So they are picking up on 

the idea.  The idea is like I said rejected, but as decolonisation has happened, 

but organisations we represent clearly see a specific kaupapa Māori based 5 

platform or layer as fundamental to the effectiveness of such a group.  

 

I address (k) to (o) and they should be addressed with the following matters on 

that page five of my stand-alone submission of paragraph 5.  (k) to (o) did not 

arise from new facts.  I want to be really clear on that.  They arise from facts 10 

the Crown already held and chose not to disclose until the eve of the hearing.  

 

The Cabinet decisions to include the Act within the proposed bill had been 

taken.  The Regulatory Impact Statement had been finalised on 13 November, 

remembering the Waitangi Tribunal had reported on 24 October just two weeks 15 

before.  The same month, s 127(1)(d) was repealed.  So there is a rewiring, 

there's an integration of policy and platform.   

 

The Crown's own quality assurance panel had rated that RIS as not meeting 

quality assurance criteria.  I found that quite, well, I'm just being facetious 20 

because to have people like the Secretary of Justice and his esteemed deputy 

turn up and to clarify those matters I think is not helpful.  Both of them are some 

of the most experienced officials that we have and both of them have been part 

of the original RIS analysis.  

 25 

None of that was before the Tribunal or before Māori until the Crown filed its 

memorandum on 14 April 2026.    

 

Now, I want to be just clear here, we had filed our application, our application 

before Christmas.  Ma’am, you were late in responding to that application, I 30 

have to say, it sat for three months, we decided you must've gone to Spain for 

a holiday because we didn't get a response to that urgency until 2 March, and 

that's where the delay occurred, not any tardiness on our part.  But there was 

no recognition in our applicant or response by the statement of response from 



46 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

the Crown to these three matters that were already in train, and can I say to 

give Mr Watson his due, you weren't the lawyer at that time, there was another 

gentleman in place, okay, that was acting for the Crown at that time.  But there 

was no effort to disclose these other matters that were happening.  

 5 

The proposed Bill is not a separate matter from the inquiry the Tribunal has 

already heard.  It is the third wave of the same programme.  The first wave was 

the removal of section 127(1)(d), the governance level te Tiriti obligation on 

every school board in Aotearoa.  The second wave was the reset of the 

National Curriculum through Te Mātaiaho, advanced without genuine Māori 10 

partnership.  And the third wave which is almost tsunami like, it’s almost tsunami 

like, the proposed bill which my friend says is still being in development and we 

don't quite know what's going on.  Well we would like to see what drafts are 

being proposed at least without them being redacted to know what is going on 

because I'm pretty sure we can be deductive or what is actually happening if 15 

those matters were made available to us but they're not.  And remove or dilute 

every remaining statutory expression on the Crown's te Tiriti obligations in 

education, including the purpose provision at section 4(d).  

 

Can I say, that goes to your second question, Mr Albert.  Section 127 actually 20 

has three other objectives other than the Treaty objective and one is inclusion.  

And that principal of inclusion also has a responsibility to boards of governors 

if you read the website that says that they must include Māori and Pasifika 

understandings, recognising that are many of their children are Māori and 

Pasifika.  So there is that opaque reference there, but that is not the same as 25 

an expressed provision that gives life to the historical covenant, the 

constitutional covenant that creates the ability for us to share as I said in the 

knowledge of the arriving settlers but in the tapestry of understanding and 

mātauranga Māori that's protected in Article II.  

 30 

So yes, it could be done but I don't think it's the best way to achieve it and we 

look at best opportunities.  Each wave was advanced in parallel with the others, 

each was visible individually while the others remain concealed.  Taken 

together, they constitute a single coordinated programme to dismantle the 
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Treaty foundation of state schooling in Aotearoa.  And that's Again, you have 

to read our honourable minister’s statement to The Platform in light of my 

analysis.  

 

Third, the Crown's own evidence establishes the breach.  Mr Jackson confirms 5 

there was no Māori engagement before the removal of section 127(1)(d).  The 

Crown's Māori Education Ministerial Advisory Group found the process not 

Treaty compliant/ te Tiriti compliant.   

 

The RIS records that Crown officials said consultation was required and was 10 

not undertaken. The RIS balance of costs and benefits assessment found the 

preferred cabinet option would damage the Māori-Crown relationship.  General 

litigation was likely and was contrary to what other officials recommended.  

 

I should've included in here and I didn't, is those further findings of the Waitangi 15 

Tribunal on the review, that it should proceed without further repeals is what I'm 

saying, and of course we know that one of the repeals that's now being 

contemplated is section 4(d) which is very much what the architecture of the 

Act is premised on.  

 20 

The Crown published that RIS.  It knew what it contained.  It proceeded 

regardless. NZEI does not ask the Tribunal to infer Crown wrong doing from 

circumstance.  It asks the Tribunal to accept what the Crown's own record 

shows.  NZEI ask the Tribunal to find in its Stage One Interim Report that the 

inclusion of the Act within the proposed bill and the process followed to advance 25 

that decision are inconsistent with the principles of Te Tiriti, that the Crown has 

not adequately informed itself of the risks to te Tiriti interests arising from the 

proposed bill, and that the Crown should not progress any amendments to the 

Act unless and until genuine Treaty compliant engagement with Māori has been 

completed in respect of each proposed amendment, and the Crown has 30 

satisfied itself that those amendments will not leave tamariki Māori materially 

worse off.  
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We say the window for effective remedy is now and to pause is absolutely a 

fundamental that should be recommended by this Tribunal.  

 

The origins of the Crown's programme –  

JUDGE MULLINS ADDRESSES MS SYKES – TIMETABLE (10:33:51) 5 

HEARING ADJOURNS: 10.34 AM 

HEARING RESUMES: 10.56 AM 

(10:03) MS SYKES: (CONTINUES #3.3.13(a)) 

So, I am picking up the standalone submission at paragraph 14.  Can I say 

paragraph 13 might be confusing?  We stick to the first wave is 10 

section 127(1)(d), the second is the national curriculum – I think that has to be 

a second wave in its own – but this Treaty wave, Treaty review process comes 

in on the second wave, and it’s like there is a shadow all the way through 

thereafter. 

 15 

What makes this dishonourable is not any single step. It is the structure. At no 

point were Māori, NZEI Te Riu Roa, or this Tribunal presented with a complete 

account of what was happening.  The public justification for each step was 

narrower than the internal reality.  The consultation on s 127(1)(d) concealed 

that the Treaty References Review had already captured it.  The Treaty 20 

References Review concealed that the proposed Bill was already being 

prepared.  The proposed Bill was disclosed on the eve of hearing, after the first 

wave had already been enacted into law and the window for Māori participation 

had closed.  The Crown controlled transparency, controlled participation, and 

used the structure of parallel processes to prevent the Treaty partnership from 25 

operating as it must.  This is not a process failure.  It is a pattern.  And a Crown 

that acts in that manner is not honouring Te Tiriti.  It is dismantling it. 

 

The purpose of the Education and Training Act 2020, expressed in section 4(d), 

commits the education system to honouring Te Tiriti o Waitangi.  That provision 30 
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did not emerge from political negotiation.  It is the statutory expression of 

constitutional obligations developed through decades of judge-made law, from 

President Cooke's articulation of the Treaty partnership in the New Zealand 

Māori Council…, known as the Lands case, through Justice Hammond's 

relational duty of good faith in Attorney-General v Paki, into the jurisprudence 5 

that eventually found its way into the text of the Act.  To remove or diminish that 

provision through a parallel legislative process, without Māori engagement, 

against official advice, is not a technical amendment.  It is the legislative erasure 

of a constitutional foundation built through generations of law. 

 10 

The Tribunal had accepted that a Stage One interim report will cover the 

broader changes to the Act.  These submissions are accordingly directed to the 

scope and content of that report.  I don’t propose to take the Tribunal through 

all the legal stuff on candour, but I started there, and I thought I should set it 

out.  I actually think there is a significant breach of candour of a kind that I have 15 

never, ever seen in my practice here in the Tribunal.  I saw it in the Ririnui case, 

where costs were awarded, in that case, and there were findings that I set out.  

I won’t ask for costs here, because we are all Legally Aided, but it really 

deserves, I think, some of the most strongest condemnation of this Tribunal, if 

you are minded to give it that weight. 20 

 

Can we go to paragraph 42 of my submission here?  I am skipping over key 

issues, and I hope, at your leisure, that you will look at things that we have here, 

because I have Ms Jessie Moss here, I have Shannon here, I have Heidi here.  

All of them were instrumental in our analysis of the OIA disclosures and the 25 

failure of the Crown to inform itself.  I want to pay homage to 

Associate Professor and Mr Bevan Holloway for the way they managed to get 

the 2,000 pages of documents that were dropped on us – they collated that 

evidence and made it understandable for me as a lawyer in the truncated time.  

That is really difficult, and I think they must have worked day and night, so I 30 

absolutely, you know, want to be inclusive in my submission, but I want to 

acknowledge great intellect when we are lucky to have it here in the Tribunal. 
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They highlighted that the OIA were misleading and parallel processes and the 

structured concealment of Crown intent – you are going to be going through a 

lot of footnotes, but I had tried to set out on the – from the record of inquiry most 

of their most updated matters in that regard. 

 5 

I just want to go – or maybe at 39. 

 

The cumulative effect of those three parallel tracks is not accidental.  It is a 

structure.  Each track was designed to engage public attention at a manageable 

level of visibility while the consequential decisions were made through a 10 

different channel.  Submitters on track one did not know track two was sweeping 

up the whole Act.  Parties to this inquiry did not know track three had already 

produced a regulatory assessment condemning the preferred option on Treaty 

grounds.  By the time the full picture emerged, on the eve of hearing, the first 

track had already been enacted into law.  The window for meaningful Māori 15 

participation in the design of the first change had closed before anyone outside 

the process knew that change was coming.  

 

I want to go to the honour of the Crown, because I believe that the honour of 

the Crown in this case has to be reported on, and there has to be findings that 20 

this is a dishonourable Crown that we are dealing with. 

 

The honour of the Crown is not a procedural courtesy.  It is an enforceable 

constitutional standard.  The Waitangi Tribunal has found across many inquiries 

that the honour of the Crown requires the Crown to act in good faith toward 25 

Māori at every stage at which decisions affecting their Treaty interests are 

made, and not merely to receive advice from officials and then implement 

whatever Cabinet decides.  

 

I set out at 43 and 44 the Haida narrative from the Canadian case of which the 30 

honour of the Crown is – which is sourced in a constitutional section 35 

obligation of their Constitution Act, but I also – I think the, you know, I was a 

beautiful young 25-year-old, I think, when I heard President Cooke and Justice 

Hammond develop those arguments.  They were elegant, intellectual 
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arguments.  They built on a New Zealand context.  They were very much like 

some of the statements earlier made in the Ngāti Apa case and then by the 

Chief Justice when she commented on the Ngāti Apa case in the 

Foreshore and Seabed, and I do invite engagement with those matters. 

 5 

I want to emphasize, too, there seems to be a suggestion that judge-made law 

is not law in this country.  Judge-made law still carries the full weight of the law.  

So what the Tribunal says as arbiters of judicial principle is law in this country 

and should not be marginalised. 

 10 

The evidentiary record established in this inquiry reveals a sequence that is 

irreconcilable with the honour of the Crown: 

 

1. Officials advised that changing te Tiriti references in the Act was 

significant and controversial and that no changes should be considered 15 

unless engagement with Māori happened first.  

2. The Crown's own Māori advisory – as I have already said – Ministerial 

Advisory Group assessed the process followed in removing section 

127(1)(d) as not Tiriti-compliant. 

3. The Crown's own Disclosure Statement, published on the same day as 20 

Amendment Paper No 428, warned that the removal would reduce the 

Crown's ability to support Māori educational success and was likely to 

have adverse effects on the Māori-Crown relationship.  

 

That sequence of advice received, breach foreseen, harm acknowledged, 25 

decision made, that is the legal and moral heart of the NZEI Te Riu Roa's case.  

It is not a process error.  It is a deliberate political choice.  On the evidence 

before this Tribunal, the standard of the honour of the Crown has not been met.  

 

NZEI Te Riu Roa submits that the inclusion of the Act within the Proposed Bill, 30 

if progressed in the same manner as the removal of section 127(1)(d), would 

constitute a further and more fundamental breach of the honour of the Crown. 

The Tribunal is asked to say so plainly in its Stage One interim report.  



52 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

(11:05) JUDGE MULLINS TO MS SYKES: 

Q. Ms Sykes, can I just ask, you have said, and Dr Downs did mention it, 

there has been some sort of key differences and intricacies in this 

particular case as opposed to, well, shall we say the suite of urgencies 

that have gone through the Tribunal recently, but in those other 5 

urgencies, there was also evidence that Ministers had not taken the 

advice of their officials.  Why do you say that in this particular instance – 

or I think what you are saying in this particular instance it is that much 

worse?: 

A. Because they had advice from a Tribunal, significant advice, that is the 10 

interim recommendations at – on the 24th of October which set out a suite 

of recommendations.  They did not even consider them, if you look at the 

timeline.  They had November 13th, a RIS that says “Danger, caution, 

don’t do this”, and that is from their own advisors, and there is this choice.  

And can I say that when you have 100,000 people march to Wellington 15 

for the Treaty Principles Bill, which of course was the context in which the 

stage 1, 2 and 3 of the Treaty Principles, Ngā Mātāpono, occurred, you 

are doing everything to ensure that it is not 200,000 next time – that is my 

view – to avoid that kind of constitutional unrest in our nation, that kind of 

groundswell of support.  It was not just Māori walking in that 20 

100,000-person march.  It was all school teachers, it was everybody that 

understood that education is the key to nation-building and to the 

underpinnings of our, you know, of our – one of the things about the 

Education Act is that there is this obligation for excellence, to provide the 

best you can for students.  The Treaty foundation did this, and this Bill, 25 

knowing all of that history, is going through by stealth. 

Q. Of course, the Treaty Principles Bill was never going to go through 

anyway, because National came out and said they are not going to – past 

the first reading, so –  

A. They didn’t make that promise to Treaty – to their other – remember there 30 

is two coalition agreements –  

Q. Well, that is what I am saying, is the Treaty Principles Bill and the 

opposition to that was huge, despite the fact that that was never going 
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through.  Now you have something that cuts across all pieces of 

legislation. 

A. If you read one of my footnotes, which I cannot take you now, but you will 

see that there was a genuine effort in 2021 to review Treaty principles.  

That included Te Arawhiti, the Ministry of Justice – I set it out, and it is 5 

also commented on significantly in the Mātāpono report.   

When you come to this one, you have got all that background, you have 

got all that knowledge, and you have got New Zealand First’s coalition 

agreement saying that this would be introduced in the House, and you 

have got active public statements, right after we met last week – if you 10 

want me to file them, I will – three interviews from Minister of Justice Paul 

Goldsmith suggested that this review was always going to happen, 

because all we are trying to do is to fix up clauses and the confusion that 

arises in those clauses, so I think it is a subterfuge why this is happening, 

and I do not think that I am a – I do not think that is a radical comment to 15 

make.  I just think it is a very conservative position to adopt after analysing 

dates, time, events, who was involved and where the ideological matters 

I have not talked about, but I want to before we close – start to take a 

sweeping dominance in the choices that are then being made, and 

Minister Stanford is part of that ideology and Ms Rata and those that carry 20 

on that that ideology as advisors after that were clearly exposed in our 

evidence. 

(11:09) MS SYKES: (#3.3.013-(a)) 

I am running out of time, so that might be a useful point, if I can go now to our 

overall submission and the relief sought in findings, unless you want to – I could 25 

take you through the day.   Can I say these submissions are of such import?  

Because they are engaging at so many levels.  As I said in our opening, there 

is a constitutional dimension, there is an institutional dimension, there is a 

departure of policy dimension in this, and then there is a secrecy dimension, 

and I have not gone into the secrecy dimension in much detail, but the evidence 30 

of the witnesses cannot be diminished.  The silencing, the candour in which our 

witnesses told how they felt that those NDA agreements silenced, and frankly, 

it is not – in the answers of Pauline Cleaver, they sounded hollow to say that 
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they should go and get independent legal advice when they are given an NDA.  

Well, how many teachers can afford, for example, independent legal advice 

when they are appointed as individuals onto these committees?  Bit why wasn’t 

that independent legal advice and the consequences of that advice provided to 

them as a precondition to their signing, for them, and a cautionary action for 5 

them to take before they participated in those committees?   

 

So if I can go now – I am onto a different document now, and it is the relief 

sought, and its document number is something I do not have, I am sorry.  It is 

our overview that we filed at 12 o’clock on Friday.  We filed the other one at 10 

5.30 pm. 

 

We seek the following findings: 

 

1. That removal of section 127(1)(d) via AP428, without consultation, 15 

against official advice, with acknowledged uncertain outcomes, was 

inconsistent with the principles of partnership, active protection and 

tino rangatiratanga;  

2. That the Crown failed to adequately self-inform before removing section 

127(1)(d) and before advancing the proposed Bill;  20 

3. That the Te Mātaiaho curriculum reset diminishes te Tiriti as a 

foundational principle, reduces mātauranga Māori to supplementary 

content, and was carried out without a te Tiriti-compliant engagement;  

4. That the inclusion of the Act within the proposed Bill, and the process 

followed to advance it, is inconsistent with the principles of te Tiriti;  25 

5. That the deliberate use of three parallel processes to fragment Māori and 

public scrutiny of the Crown's programme, the late disclosure of Cabinet 

papers, the pattern of unanswered correspondence, and the selective 

use of OIA processes each constitute breaches of the Crown's candour 

and good-faith obligations;  30 

6. That the suppression of free and frank official advice and the override of 

that advice by Cabinet without Māori engagement is a deliberate and 

knowing departure from the standards required of an honourable Treaty 

partner – can I say that had I had the information from the Iwi Leaders 
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that I had when I was writing that, I would have also said that it is 

insufficient to engage at this late stage with groups like the Iwi Leaders, 

who – greatest respect to them – are not – they are not the best groups 

to come to in this sector.  I think that was highlighted clearly in our 

evidence.  Ngā Kura ā Iwi, kura kaupapa Māori, NZEI are the right 5 

groups to go – they are leaders of the Māori world within their ranks, and 

I cannot understand how the Iwi Leaders could have had that information 

and not sought any consultation with those groups, because certainly, 

those are my instructions.  I would have gotten evidence if I had that 

information before today. 10 

7. That real, immediate, and prospective prejudice has arisen to NZEI, its 

members, tamariki Māori, and their whanau.  

 

Recommendations. 

 15 

Can I say I have really enjoyed my friends’ findings and recommendations, 

Ms Downs, so these would be read in addition to that?  I liked the way that she 

brought an intimacy of local circumstance to generate a prejudice and outcome 

for the whole of the nation, and I thank the submission writers and herself for 

their matters brought today. 20 

 

NZEI seeks the following recommendations:  

1. Reinstate section 127(1)(d) in its original form, with all specific 

obligations regarding tikanga, mātauranga, te reo Māori and equitable 

outcomes restored as enforceable governance requirements;  25 

2. The Crown formally acknowledge the public statement that removal of 

section 127(1)(d) via AP428, without prior consultation, constituted a 

breach of Te Tiriti obligations – and I think it is really important that we 

be seeking that public acknowledgement from members of the Executive 

in kāwana who are obviously making political choices to promote these 30 

things;  

3. Immediately halt finalisation and rollout of Te Mātaiaho and genuinely 

require Treaty-compliant consultation with Māori;  
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4. The Crown not progress any amendments to the Act through the 

proposed Bill unless and until: genuine Treaty-compliant engagement 

with Māori has been completed in respect of each proposed amendment 

– needless to say what is not proposed with the Iwi Leaders falls far short 

of that responsibility and standard; the Crown has satisfied itself, as an 5 

honourable Treaty partner, that those amendments will not leave 

tamariki Māori materially worse off; a replacement protective framework 

at minimum equivalent in effect to section 127(1)(d) has been enacted 

or is enacted concurrently; and the Crown has provided the Tribunal with 

a full and transparent account of the scope and timeline of all proposed 10 

amendments;  

5. Commission an independent review of curriculum documents by experts 

nominated by Māori education bodies – this is in response to what 

happened before, in section – in the 2020 Act.  That is the kind of process 

we would like reinstituted.  That was a brilliant process, you know; open, 15 

transparent, people participating in the development of curriculum on the 

website and being acknowledged for the intellectual giants that they are; 

6. Establish binding requirements for the composition of any future 

Māori Advisory Group with curriculum responsibilities, including 

mandatory Māori education expertise and demonstrated commitment to 20 

te Tiriti; 

7. Reinstate funding for Te Ahu o Te Reo Māori and Resource Teachers 

Māori; and 

8. The Tribunal's Stage One interim report be issued as expeditiously as 

possible, before the proposed Bill is introduced to the House...  The 25 

Crown has advised the Bill will not be introduced before early August 

2026.  I do not trust the Crown.  A dishonourable Crown has actually 

misled this Tribunal.  I do not believe that might happen.  That is why we 

need a report that clearly brings those matters to their attention – clearly 

brings it to the attentions.  …and that claimant counsel will be notified at 30 

least 48 hours prior to its introduction.  The Tribunal is asked to issue its 

Stage One report well in advance of the date to enable effective remedy 

before the legislative programme is locked. 
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The Crown’s answer… 

JUDGE MULLINS: 

I promise I will not leave you waiting this time, Ms Sykes. 

MS SYKES: (CONTINUES) 

Okay, that is nice to hear.  Kia ora.  Two weeks, then.  Kia ora. 5 

 

The Crown's answer to these proceedings is Parliamentary sovereignty. NZEI 

Te Riu Roa's answer is that Treaty obligations do not dissolve in the wash of a 

committee stage amendment, nor across three parallel waves of a programme 

designed to prevent the Treaty partnership from operating. 10 

 

The evidence before this Tribunal, drawn in its most critical respects from the 

Crown's own witnesses, establishes: the process was not compliant; the 

outcomes are uncertain; the harm was foreseeable; the programme was 

deliberate; and the candour owed to Māori, to unions, to the people of this 15 

nation and to this Tribunal was not provided.  There is no version of those facts 

consistent with the honour of the Crown. 

 

NZEI Te Riu Roa's 50,000 members and the 1,859 signatories to 

Te Rārangi Rangatira, that petition that prompted all of the efforts to come to 20 

this Tribunal, will continue to do what they have always done: stand in front of 

their students and give Te Tiriti the practical content it requires.  But they should 

not have to do it alone, without boards legally required to support them, without 

a curriculum designed to enable them, and without a Crown standing beside 

them rather than it progressively removing the legislative foundations from 25 

beneath them. 

 

The Tribunal is asked to restore the legal floor removed without consent, to halt 

the curriculum rollout until it can be genuinely co-designed by people in this 

room, experts who have shown their fortitude in the last two weeks, to say to 30 

the Crown that the proposed Bill cannot proceed without Treaty-compliant 

engagement, and to say plainly: the honour of the Crown is not a phrase.  It is 
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a standard of conduct.  On the evidence, that standard has not been met.  It 

must be. 

 

Kia ora.  Thank you. 

(11:20) DR PAUL HAMER TO MS SYKES: 5 

Q. Ms Sykes, I did have a question.  When you were talking there about the 

refresh of the curriculum that occurred between – I think about 2019 and 

2023, and you have heard my question to Dr Downs earlier on today 

about the principle of redress.  Do you think that curriculum refresh was 

an exercise of giving – in giving effect to the principle of redress? 10 

A. Yes.  Simple answer is yes.  I have never – you know, I have been – I 

was – this is how long I have been there.  I was counsel in Wai 11 –  

Q. Yes. 

A. – in 1984, so I have been watching all of those cases, and I watched the 

process that you have described, which I think built on Wai 262 and those 15 

other ones, but was informed by, I think, other things developing parallel 

in the general courts and used openness, transparency and 

accountability and feedback mechanisms for change that is unparalleled, 

really, in some of the policy developments we have seen in recent times.  

And I want to be really clear – that was a Treaty settlement, that Act.  I 20 

think that – I tried to explore that with the Secretary of Justice, that people 

tend to see Treaty settlements as the mindset of something to an iwi for 

loss of money, but this was a Treaty settlement about loss of mana. 

Q. The Education and Training Act –  

A. Yes.  25 

Q. – in 2020.  So there has been a lot of talk about restoring balance.  I think 

that is the wording of the coalition agreement between ACT and National 

about the Aotearoa New Zealand Histories curriculum.  But do you think 

restoring balance applies more appropriately to that exercise in redress 

from the period of the previous government? 30 

A. I think it is – to say that it is only in one place is a misnomer, but it is more 

effective if there is a particular commitment to a redress outcome, 

because there can be a lot of developmental phases that are subject to – 
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well, the classic one since the Wai 11 is the development of the internet, 

and those things have really transformed what would be a redress 

outcome, but if you have the principles of that redress outcome as the 

basis from which you are accountable, then I think that would satisfy the 

Treaty obligation to give effect to. 5 

Q. And what is your understanding of the Ministry of Education having the 

principle of redress as one of its key – one of the key Treaty principles 

that informs its operation and its policy-making?  Because I think that was 

one of the three given by Ms MacGregor-Reid, wasn’t it? 

A. And I tried to explore that with her, because I asked her if tikanga is law, 10 

because if you are going to talk about redress in 2030, you cannot now 

discount tikanga as law.  That is a matter of law that has been recognised.  

I tried to explore it, too, by recognising that there are Treaty – settlement 

contexts beyond the Treaty, you know, between Tainui and Ngāi Tahu, 

that there are groups that have worked all their lives to – and I think she 15 

recognised that.  Can I say there were three parts of her answers to me?  

She was a bit nervous, or we were a bit toey with each other – I am a bit 

like that with some of the witnesses.  I apologise to the Crown; just the 

way I am.  But when she actually gave the answer in the transcript, which 

we do not have a copy of, she did say we have a Treaty settlement, we 20 

want to honour these things, so I think there was a genuineness in that 

response about redress, and I just think that there is a number of matters 

going on in this coalition government that is acting as a barrier to that 

genuineness. 

Q. Thank you. 25 

A. So on that note, if I could just have a couple of minutes, because I have 

got – some more –  

(11:24) DEREK FOX TO MS SYKES: 

Q. Ms Sykes, I don’t mean this to be sort of uncomplimentary, but you and I 

have been around for a little while, and we have seen the beginning of 30 

this Tribunal.  We saw the beginning of the kōhanga reo movement.  We 

have seen a number of those things, and in the last 50 years, we have 

seen a number of – a certain amount of progress in different areas, yet 
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lately it seems that we are doomed to go and re-battle certain things.  Why 

is that do you think? 

A. We have not accomplished constitutional change in that 15 years.  We 

have not enabled the passion to subvert pūhaehae jealousy.  So when 

people have had nothing for so long or perceive others are getting more 5 

than them, then they make judgements without seeing that people have 

had nothing for so long.  I think that is the values of manaakitanga and 

whanaungatanga hospitality and relationships that I think we haven’t 

actually managed to inculcate.   

And we have an ideological framework in the world at the moment which 10 

I believe is unfortunately like a disease that is infiltrating the minds and 

hearts of some of our most influential educators.  I mean, you cannot 

deconstruct Ms Rata’s desire for her approach to teaching from all the 

terrible things she has said about Māori in the last 20 years, and so to 

have someone like that selected as a significant intellectual, I have found, 15 

was a choice that was being made to overcome and undermine the 

decolonisation successes of the last 50 years.  You know, and she carries 

the name Rata, but she is not Māori, and when I think of Rata, I think of 

the Honourable Matiu Rata, who introduced the 1975 ability of this 

Tribunal to look to the past to enable that we develop a future.  She 20 

certainly diminishes his name with the things that she is doing.   

Q. One of the things that has become apparent is the – the great difference 

between the kōhanga kids and the kura kaupapa kids and the kids who 

are still in the mainstream in their achievements in terms of what is 

required in those mainstream schools.  These changes that are being 25 

mooted, do you see them in any way improving the situation for the kids 

in those – going through schools, to get them to the standard where 

kura kaupapa kids are? 

A. No, but can I say that I was heartened by the evidence in this hearing that 

notwithstanding the changes, there is this bloc of intelligentsia – can I say 30 

that? – that are teaching our children to love, you know, aroha tētahi ki 

tētahi love one another, whether you are in the 97% or the 3%, to have 

educators who are doctors, associate professors, do their pepeha and 
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sing their waiata, at a most intimate, personal level, means the last 50 

years have infiltrated the hearts and minds of an educating generation.   

I have got to say this.  I was at Waimā versus Ruatōria on Saturday, okay, 

and I have gone to lots of rugby matches with young men that cannot 

speak te reo Māori.  Waimā beat Ruatōria, whānau, and the whole 5 

after-match was in te reo Māori, but the speaker for the team that lost, he 

was a Pākehā, and he only spoke in Māori, and that is the success of how 

you can transform communities to feel and – feel included and feel part 

of a generation that uses our language to transfer, you know, genuine 

feelings, because they were all talking about courage.  There was the 10 

ANZAC weekend.  They were all talking about honour.  They were all 

talking about how each other’s ancestors had worked together in Tobruk 

and because one of the Kaiwais had passed away, they were honouring 

Te Moana-Nui-a-Kiwa Ngarimu, and you know, that, for me, is how I 

measure our success, as old in the tooth as we are, your media exposure, 15 

my ability to challenge, I think has created a generation of those kind of 

leaders for the – for our nation, and they are great leaders. 

Q. Looking back 50-odd years, of course, there was very little visibility of 

Māori in the main media, and what there was wasn’t complimentary.  That 

has changed, though, hasn’t it, and if we look at what has happened just 20 

in the last little while, okay, Māori TV must have had some effect on that, 

but in the mainstream, it seems to me that progress has been made to 

the extent that it might be too hard to try and turn it back.  Now, what do 

you feel about that? 

A. I am – I am too cynical to accept that.  It only took 50 years to take 25 

everything away from us.  It could easily happen again.  So I think we 

have to be more determined as a nation, when we have done well to uplift 

ourselves as a nation and to maintain those matters, but you know, as – 

I think I cross-examined someone – you know, that Ordinance Act, that, 

you know, little ordinance (inaudible 11:31:04) just said you can’t speak 30 

Māori.   

There was no Māori schools in the 1950s, and then you came along, that 

little unit in the Māori broadcasting, and then you expanded the passion 

and desire for that.  How – ahakoa he iti, he pounamu though it is small, 
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it is precious was – became, I think, it became a national part of our 

curriculum, and I certainly saw in Kawerau the transformation of – you 

know, I grew up when – I was 16, I was told I was going to be barefoot, 

pregnant, and that was it, that was my life, I was going to have, solo 

mother was my future.  But I now go to Kawerau and I see children, 5 

bilingual, fluent, all going to be doctors and engineers and all of those 

things.  That can only have come around, I think, with the transformation 

of the last 50 years.  And teachers are – you know, Mao Tse Tung, “Give 

me a child til they are six and I will show the man.”  They have taken a 

generation and they have shown us the nation and what the nation can 10 

provide. 

Q. Back then, 50-odd years ago, did you think that you would watch the 

weather forecast on television and that we would hear about Ōtautahi 

first, not Christchurch?  Or Ōtepoti Dunedin, or a whole range of other 

names? 15 

A. No, and to have Judy Bailey do her thing on the ANZAC Day, you know, 

she just –  

Q. With Wena. 

A. With Wena.  You know, those two together.  And you look back to their 

pathways in recognition, because they were both the face of the nation, 20 

and to have her – you know, these claims are about nationhood and 

citizenship, and they are the epitome of how we should be striving to it. 

But getting back to this –  

A. Yes. 

Q. – you know, getting back to this Mātaiaho, the national curriculum, just 25 

imagine if we had the same process as 2020, where we are going to go.  

Where are we going to go?  We are going to go beyond the stars.  We 

are going to go into all the dreams of those people that we are fighting 

for, and we are going to do it together; Pākehā, Māori, Chinese, Indian – 

all our Indian whānau that’s getting a hard time.  All our Indian whānau.  30 

We’re going to be – you know, those are the ones that will do it for us. 

A. Kia ora.  Thank you for your submission. 
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(11:33) DR PAUL HAMER TO MS SYKES: 

Q. Ms Sykes, there was something else I wanted to ask you, and it is about 

your paragraph 20, this is in #3.3.013, and you say that Te Marautanga o 

Aotearoa now mirrors the New Zealand Curriculum, and I am not sure, 

given sort of partial focus on Te Marautanga, that we have actually been 5 

given evidence that shows that.  I think the focus has been much more 

on the New Zealand Curriculum and obviously section 127(1)(d) and then 

shifting into a focus on this new Bill, proposed Bill, after the Cabinet 

decision in February.  Is there evidence that I have missed on the record 

that shows the mirroring in detail? 10 

A. You have heard it, although I think the next submission will elaborate on 

it, but it was in the heartfelt comments of Mr Ohia when he started 

reminding us that he is not just here for the 3%, he is here for the 

whanaungatanga of the 27%.  He talked in Māori about the feeling that it 

was just now – they were an ornament, they were going to be an ornate, 15 

and how it could be part of all, because – and I don’t want to steal the 

thunder of my next submission, but he – for me, that is where that 

statement was rooted in the evidence for us.  May not have been able to 

be elaborated on as much, because of the NDAs.  You might also 

remember that. 20 

Q. Right. 

A. And the bespoke processes, you might also remember about that. 

Q. But Te Marautanga is out for consultation at the moment, isn’t it? 

A. Yes. 

Q. And – I mean, so we have been taken to bits of, say, the new social 25 

sciences draft curriculum, and a point of comparison has been made 

between what it used to say in the Aotearoa New Zealand Histories 

curriculum and now what it says about the Treaty, for example, the 

signing of the Treaty, and I’m not sure if we’ve had that sort of setting of 

examples with regard to Te Marautanga and how it’s now mirroring, and 30 

I think –  

A. Do you want me to do in an appendix?  Happy to do that. 

Q. Yes. 
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A. Just – you might give me – I don’t want two weeks, but I need two days, 

because I am in a court case tomorrow. 

Q. Well, I think that would be helpful –  

A. Happy to find that –  

Q. – because I think from memory, Ms Cleaver has denied that that is what 5 

has happened with Te Marautanga, and so we are kind of left in a – in a 

position of not having great clarity around that –  

A. Yes.  

Q. – in the way that going to examples in the curriculum, the New Zealand 

Curriculum, and looking at how things have changed, be that about the 10 

introduction of Shakespeare as a compulsory thing in years 11 or 13 or 

whatever, that is – these are concrete things, but with Te Marautanga, 

that is just – I do not think we have got our finger on that quite yet. 

A. I am happy to do that.  Can I say we can only give limited?  There is an 

independent parallel going for the bespoke which we do not want to 15 

prejudice.  It is really important, Ministry of Education, that that continues, 

and we would like to see that urgently responded to before legislation, but 

we – I will – there is sufficient, I think, on what we have got to put that in, 

even if we use what is in the public domain from the websites. 

Q. Kia ora. 20 

JUDGE MULLINS: 

Tēnā koe.  Tēnā koutou, NZEI; kia ora.   

WAIATA – HE HŌNORE, HE KORŌRIA 

HOUSEKEEPING – TIMETABLING (11:39:10)  

(11:39) MR JACK POTAKA: (MIHI) 25 

E te Kaiwhakawā, otirā tātou, e te Taraipiunara, ka tukuna te rākau kōrero ki 

taku nei rangatira kua tae mai i Tauranga Moana hei wāhi i te wāhanga ki a 

mātou o Ngā Kura ā Iwi e pai ai tā tātou ruku ki ēnei mahi o te wā.  Your 

Honour, and to the Tribunal, I pass it over to my chief who came from the 
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Tauranga district to introduce the case on behalf of Ngā Kura ā Iwi and 

the matters that we are delving into. 

 

Nō reira, ka tukuna ki a koe.  And so I will pass it over to you. 

(11:40) JOHN HEREMAIA: (KŌRERO) 5 

Ā kāti, kia ora tātou katoa i tēnei rā.  Nōku te whiwhi kia wāwāhi ai i ēnei kōrero 

kei mua i a koutou, kei te Tairaipiunara, otirā tātou te ikapahi tangata.  

Greetings, everyone today.  It is my privilege to introduce this kōrero 

before you, the Tribunal and to everyone assembled. 

 10 

Kua kōrerotia ngā taumahatanga o te wā.  Ko ngā mate ērā kua tau ki runga ki 

a tātou katoa.  Kei konei ki te amohia ake i ērā taumahatanga.  Ka noho ki raro 

iho i ngā taumarumarutanga o tō tātou Arikinui Kuini Nga wai hono i te po.  Ko 

te Kuini o te kotahitanga, te Kuini o te rangatahi, te Kuini o te ōhanga Māori, ā 

haere ake nei, haere ake nei.  Nei ka hīri, ka hīri te ingoa o tō tātou Kuini i tēnei 15 

wā tonu.  We have already shared all of the difficulties upon us all here, 

and as we have shouldered those burdens, we stand under the mantle of 

our Arikinui, the Māori Queen, Nga wai hono i te po, the Queen of the 

kotahitanga and of the youth, and Queen of Māori economy, moving 

forward.  And so we honour the name of our Queen at this time. 20 

 

Ka tū noa ki a koutou, kei aku rangatira, ngā ringa raupā o tēnei kaupapa, tēnei 

au ka mihi.  And also to the assembled leaders of the panel, the hard 

workers on this matter, and so I thank you. 

 25 

Ko ngā whakapāha ēnei o Watson Ohia i tōna tamōtanga.  Kei te taha o tōna 

tuakana i tēnei wā tonu, e tiaki haere ana i an ia.  Ko māua ko Sophie te hunga 

ka whakakanohi i a Ngā Kura ā Iwi, me taku noho whakaiti i tēnei wā tonu i te 

korenga o Watson i konei.  Ko ia te pokohiwi maire o tēnei kaupapa, haere ake 

nei, haere ake nei i roto i ngā tū nekenekehanga o tēnei kaupapa.  I apologise 30 

on behalf of Watson Ohia who was unable to be here.  He is with his older 

brother and taking care of him.  Myself and Sophie are representing 

Ngā Kura ā Iwi, and I also stand humbly at this time because of the 
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absence of Watson here.  He is the strong shoulder of this kaupapa, and 

has been through these circumstances in relation to this matter. 

 

Yes, and ka kapohia ake e au ētahi kupu kōrero a Ripeka, “walking with giants”.  

Ko tāku i tēnei wā tonu, I want to refer to something that Ripeka said, 5 

“walking with giants”.  I want to say at this time that yes, tino – feel real 

inadequate when sitting with Watson and Sophie, ēnei taniwha o tēnei kaupapa 

mātauranga these extraordinary people of the education system with all 

their three degrees and –   

UNIDENTIFIED SPEAKER: (11:43:06) 10 

Four Masters’. 

JOHN HEREMAIA: (CONTINUES) 

– four Masters’, tatū noa ki tēnei tauhou, tēnei ihu hūpē, and then coming to 

this newcomer, all I can say is I’m a proud – I’m, like Ripeka, I’m very proud to 

be the chair of Ngā Kura ā Iwi, and especially in this kaupapa.  So kāore aku 15 

tohu pērā i a Watson, i a Soph, engari ko tāku noa iho he ngākau nui ki te 

kaupapa, ngākau nui ki a koutou katoa.  I do not have any instructions like 

Watson or Soph, but I just want to say that I am passionate about this 

matter and… 

 20 

What I can say is he pia totohu ahau o Te Whare Tū Taua o Aotearoa.  He ringa 

raupā ahau o tōku marae.  He matua kēkē, he pāpā ahau mō tōku whānau.  

Katoa, katoa ēnei he mea ka kitea ai āku tamariki ki te kura i ngā wāhi e whai 

wāriu ana rātou.  I am a student of Te Whare Tū Taua o Aotearoa, Māori 

martial arts.  I work for my marae.  I am an uncle, I am a father for my 25 

whānau.  All of these things are seen by my children at the kura, at 

schools (inaudible 11:44:07). 

 

These kind of things that we live our life in kaupapa Māori education are where 

our tamariki see us and value us, so nōku te waimarie, nōku te whiwhi kia tū ki 30 

konei ki te wāwāhi i ēnei kōrero mō Ngā Kura ā Iwi, tatū noa ki ēnei a āku 
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rangatira.  It is my good fortune and privilege to stand here to introduce 

the closing submissions on behalf of these leaders. 

 

Nō reira, kei te Taraipiunara, kei te ikapahi tangata, tēnā tātou katoa.  And so, 

to the Tribunal and everyone assembled, thank you all. 5 

(11:44) MR POTAKA: (#3.3.014) 

Tēnā anō tātou, e te Taraipiunara, otirā tātou katoa kua hui tahi mai nei i tēnei 

rangi nui whakaharahara.  Greetings once again to the Tribunal and indeed 

everyone that is gathered together on this important day. 

 10 

I taku nei ruku ki ngā mahi o te wā, e tika ana kia whāia noatia ngā āhuatanga 

i whakatakotoria e taku rangatira, me ngā mihi me utaina atu ki runga ki ngā 

mana e pupuri nei i ngā mana nō tuaukiuki o ēnei whenua taurikura o tātou.  

Tērā a Taranaki whānui, a Te Āti Awa, a Ngāti Toa Rangatira.  Anei au, he 

mokopuna o Ngāti Tama ki Te Upoko o te Ika kua hoki mai nei ki te ūkaipō ki 15 

te kawe nei i ēnei tūāhuatanga kua roa ēnei whenua e kite ana, e whakarongo 

ana i roto i te whare mīere, otirā i roto i tēnei whare a tātou i tēnei rā.  Before I 

delve into the matters, I must adhere to the issues that were laid out by 

my senior and the acknowledgements that were made to the authorities, 

the mana who are upholding from ancient times on these precious lands 20 

of ours.  It is Taranaki whānui, Te Āti Awa, Ngāti Toa Rangatira.  I am a 

grandchild of Ngāti Tama in Wellington who has returned to… original 

home to bear responsibility for these matters for a long time, this country 

has seen and has heard in the Beehive and in this house that we are in 

today. 25 

 

Ka toro atu rā ngā mihi ki taku nei rangatira o tō tāua nei awa tupua, nāu i tuku 

i ngā kupu karakia i te ata nei e whai niho ai tēnei kaupapa i tēnei rā.  Ka nui 

ake te mihi ki a koe, kei taku rangatira, otirā tātou katoa, e te Taraipiunara, tēnā 

tātou.  And I want to extend my acknowledgements to my chief of the 30 

Whanganui River who recited the karakia this morning which gave teeth 

to this matter today, and so, to my chief, I want to thank you, and to 

everyone, including the Tribunal. 
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You will have received our overview of closing submissions which is numbered 

#3.1.014.  I am hoping to take the Tribunal through some of these core elements 

of those submissions and speak to them carefully.  I intend to give – I intend 

first to give a brief snapshot of what is particular to Ngā Kura ā Iwi’s position.  5 

From there, I will canvas the lens I urge the Tribunal to adopt.  Then, I will 

address the two causes of actions, the unique prejudice my clients face and 

what we are seeking in these proceedings.  I will take paragraph 1 as read and 

turn now to paragraph 2. 

 10 

Ngā Kura ā Iwi adopts the closing submissions of NZEI Te Riu Roa in their 

entirety.  Points of general application, including the inadequacy of the 

replacement provisions, the answers to parliamentary sovereignty, and the 

systemic prejudice to all tamariki Māori, are fully addressed there and I do not 

intend to repeat them in my submissions.  These submissions focus on what is 15 

particular to NKAI’s position as a Treaty partner bound to the Crown by a 

specific bilateral agreement, te Kawa Whakapūmau, and on what the evidence 

before this Tribunal has now conclusively established.  Ngā Kura ā Iwi, 

alongside kura kaupapa Māori, represent 3 per cent of Māori in state schools 

in Aotearoa.  It is that 3 per cent that stands before this Tribunal today.   20 

 

Watson Ohia said something in his oral evidence that I want this Tribunal to 

hear again.  He said that the whanaunga of Ngā Kura ā Iwi, those in the other 

97 per cent in mainstream schools, are equally those to whom these 

submissions are addressed.  NZEI, who presented in this Tribunal just now, are 25 

those whanaunga.  Between us, we are the 100% of Māori within the schooling 

system here in Aotearoa.  There is something important in how Ngā Kura ā Iwi 

understands the tamariki in its kura that it asked the Tribunal to hold in mind 

throughout what follows.  Ngā Kura ā Iwi does not refer to its learners simply as 

ākonga students.  They are uri, descendants; uri whakaheke descendants of 30 

every hapū and iwi across the motu.  Each tamaiti child who walks through the 

door of a kura ā-iwi carries within them the whakapapa of their tūpuna and the 

future of their iwi.  That is not a pedagogical choice.  It is a constitutional reality.  

It is why this claim is not for the 3 per cent alone, it is for every uri whakaheke 
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in every state school across Aotearoa.  Ngā Kura ā Iwi stands before this 

Tribunal for all of them.   

 

The question before this Tribunal is not whether the Crown made a policy 

choice.  The question is whether it made that choice in a manner consistent 5 

with its obligations under Te Tiriti o Waitangi and our tikanga Māori.  On the 

evidence, the answer is plainly no.  The Crown's own witnesses have supplied 

the proof.  

 

Ngā Kura ā Iwi’s opening submissions set out eight mātāpono, principles, 10 

through which the Crown’s conduct must be assessed.  They are 

tino rangatiratanga, kāwanatanga, te mātāpono o te whakaaro nui (which is 

mutual recognition), houruatanga (partnership), mataporore moroki (active 

protection), whakatika/whakaoranga (which is redress), ōritetanga (equity), and 

whiringa (options).  These are not abstract principles.  They are the 15 

constitutional standard against which Crown conduct in education must be 

measured.   

 

What is striking is how little work those principles require once the evidence is 

assessed.  No principle survives contact with the Crown’s conduct in this 20 

inquiry.  Not one.  The Crown removed a governance-level Treaty obligation 

without Ngā Kura ā Iwi, breaching houruatanga partnership.  It replaced that 

obligation with nothing enforceable, breaching mataporore moroki active 

protection.  It excluded Ngā Kura ā Iwi from the curriculum reset on a false 

factual premise, breaching ōritetanga equity.  It ignored its own bilateral 25 

agreement with Ngā Kura ā Iwi, breaching tino rangatiratanga and the very 

foundations of whanaungatanga building relationships.  And it acknowledged 

uncertainty about the practical consequences while proceeding regardless, in 

breach of every principle I have just mentioned, and as my colleague Dr Downs 

mentioned this morning, the Ngā Mātāpono report confirmed that these patterns 30 

have been identified and must be remedied. 

 

I turn now to what is most particular about Ngā Kura ā Iwi’s position. 
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Ngā Kura ā Iwi’s claim is grounded in a specific bilateral constitutional 

agreement that the Crown chose to ignore, Te Kawa Whakapūmau, signed by 

Ngā Kura ā Iwi and the Ministry of Education on the 25th of November 2020, 

which formally recognises Ngā Kura ā Iwi’s existence, its role and Treaty 

partnership within the state system.  Its tikanga is the tikanga of te Tiriti itself: 5 

the relationship between Ngā Kura ā Iwi and the Crown is one of 

whanaungatanga, grounded in mutual respect and mutual trust, and requiring 

both parties to actively demonstrate commitment to partnership in accordance 

with te Tiriti – with te Tiriti.  The mana of this instrument derives not from statute 

but from the constitutional relationship it embodies.  Its breach is not a 10 

subsidiary grievance.  It is foundational.  

 

The Kawa Whakapūmau is the sole remaining bilateral agreement through 

which the Crown formally recognised its obligation to kura ā-iwi.  No Crown 

witness has addressed it in their written briefs.  No Crown witness has offered 15 

any explanation for why it was not honoured – only so far as to say there were 

no internal policies to address or uphold it.  The Crown had direct, regular 

access to Ngā Kura ā Iwi’s leadership throughout 2025.  The removal of section 

127(1)(d) was never raised.  That silence is itself evidence of the Crown’s failure 

to uphold the whanaungatanga on which Te Kawa Whakapūmau is built. 20 

(11:52) JUDGE MULLINS TO MR POTAKA: 

Q. Mr Potaka, you have said there that the mana of Te Kawa Whakapūmau 

does not derive from statute, so then how is it, or is it impacted by these 

proposed changes?  Or does it stand alone in its own mana and continue? 

A. The – I am going to speak to that – elaborate a little bit more on that later 25 

in my submission, your Honour, but to answer your question now, for 

clarity, Te Kawa Whakapūmau is – it is a kawenata tapu that stands on 

its own legs.  It is something that is being impeded on by the changes that 

are occurring within the raft of changes that are happening in the 

Education and Training Act. 30 

Q. In what way? 

A. In the way that te kawenata, the kawenata tapu of Te Kawa Whakapūmau 

is founded on principles that draw directly from Te Tiriti o Waitangi.  It has 
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direct references to Te Tiriti o Waitangi within it.  And by going into the 

Act itself and, if I could use – and messing with the grounds of te Tiriti 

within the Act itself, it has a flow-on effect to how Te Kawa Whakapūmau 

stands on its own legs itself. 

Q. Can you unpack that a bit more?  Because if it does not derive its mana 5 

from statute and it stands alone on its own mana, then how will the 

proposed changes to the Act impact that?  

A. I think it also – it impacts it on a relational level.  I think that is the key 

fundamental thing for Ngā Kura ā Iwi.  That relational between 

Ngā Kura ā Iwi and the Ministry of Education has been damaged 10 

significantly by the unilateral acts that the Crown have demonstrated by 

making these raft amendments to the Education and Training Act without 

any consideration to Te Kawa Whakapūmau nor any consultation with 

Ngā Kura ā Iwi at any stage. 

Q. So it is the process and the relationships which is the fundamental impact 15 

on Te Kawa Whakapūmau, then, the actual…? 

MS SYKES: 

Ma’am, there is actually a specific reference to kura ā-iwi in section 55 of the 

Education Act, so it is established by that for funding purposes, so any 

relationship – so if I have my mana coming through a direct relationship from 20 

te Tiriti, we are in the rangatiratanga sphere, and the kāwanatanga sphere has 

its own Act, and then there is that intersection three ways, section 55, 56, 57, 

the special character schools, that, I think, will be impacted upon by both the 

removal of section 4 – there is a whole lot I think that could be said for the – 

already, the erasure of section 5, but the more fundamental is that it is an 25 

indirect invisibility of the standalone relationship that they have agreed to. 

MR POTAKA: 

Tēnā koe.  I will just – I will turn our attention to paragraph 7 of my submission 

to keep us on track.   
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(11:56) MR POTAKA: (CONTINUES #3.3.014) 

As I addressed in our opening submissions, kura ā-iwi are state schools 

operating under the Education and Training Act 2020.  They are Crown-funded 

and Crown-regulated.  Unlike kura kaupapa Māori operating under 

Te Aho Matua, Ngā Kura ā Iwi kura have no specific legislative shield.  Each 5 

kura within Ngā Kura ā Iwi are bound by their constitution, including their 

Kaupapa Here policy at 4.10, which states the obligation to work in accordance 

with Te Tiriti o Waitangi.  That obligation predates section 127(1)(d), was not 

created by Parliament, and cannot be extinguished by – by Parliament.  It sits 

on the Ngā Kura ā Iwi side of the constitutional equation.  What section 10 

127(1)(d) did was sit on the Crown’s side.  Its removal has not freed 

Ngā Kura ā Iwi boards from anything.  It has only freed the Crown. 

  

Ngā Kura ā Iwi is also in a uniquely prejudiced position regarding the curriculum 

reset.  The Crown’s exclusion of Ngā Kura ā Iwi from consultation rested on a 15 

factual error: the assumption that Ngā Kura ā Iwi kura only use Te Marautanga 

o Aotearoa.  But we have heard from Mr Ohia that at least 75 per cent of 

Ngā Kura ā Iwi wharekura draw from both Te Marautanga o Aotearoa and the 

New Zealand Curriculum at secondary level, not by preference but by 

necessity, because the Crown’s own resourcing failure at Te Marautanga o 20 

Aotearoa secondary level left Ngā Kura ā Iwi kura no other option.  That 

exclusion was not incidental.  It was the direct consequence of a Crown that 

reformed a curriculum framework affecting Ngā Kura ā Iwi’s kura without first 

asking how those kura actually operate. 

(11:58) DR PAUL HAMER TO MR POTAKA: 25 

Q. Mr Potaka, just going to jump in with a question here.  You refer to the 

Crown’s factual error, assuming that Ngā Kura ā Iwi only use 

Te Marautanga.  You will have seen that we put this in the Tribunal’s 

questions in writing to Pauline Cleaver and she denied that there was any 

misunderstanding in that regard.  Have you seen her response? 30 

A. Yes.  Yes –  

Q. So is – how do you explain her adamance that this is – there is no 

misapprehension? 
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A. I will explain – well, let me answer that in two points.  Yes, I have seen 

Mrs Cleaver’s written response.  I did read that after the fact that we had 

drafted these submissions, so I would like to highlight that point.   

But on the second point there, we do not accept that framing from 

Mrs Cleaver, on the basis that there has been continuous communication 5 

between Ngā Kura ā Iwi and the Ministry over a long period of time and 

not once were any of those considerations ever raised with the senior 

leadership of Ngā Kura ā Iwi to address any points that, if Mrs Cleaver’s 

point is held to be true, then why wouldn’t she ask Ngā Kura ā Iwi about 

the changes that they were implementing?  So it was running off that 10 

basis and that assumption that it must have been very clear that the 

Ministry were under this guise that Ngā Kura ā Iwi only sit under the 

umbrella of Te Marautanga o Aotearoa and not – and not also the 

New Zealand Curriculum.  Does that answer your question? 

Q. I mean, it is probably something I will explore further with Crown counsel 15 

later, and so thank you, but you are also saying, aren’t you, that 

Ngā Kura ā Iwi only use the New Zealand Curriculum because 

Te Marautanga has been under-resourced and not fully developed –  

A. That is correct.   

Q. – for, like, particularly, I think, years 11 to 13? 20 

A. Yes, that is correct –  

Q. Yes. 

A. – at the senior secondary level –  

Q. Yes. 

A. – the resourcing is inadequate to provide uri their – the appropriate skills 25 

and teachings to be able to advance beyond secondary level. 

Q. Kia ora. 

(12:01) MR POTAKA: (CONTINUES #3.3.014) 

If I may, I will turn the Tribunal’s attention to – and this is at paragraph 9 – to 

the first cause of action.  If it pleases the Tribunal, I ask that paragraphs 9 to 12 30 

of the overview, which address the three decisive Crown concessions, the 

mechanism of removal via AP 428 and the Regulatory Impact Statement be 

taken as read.  Ms Sykes has already elaborated the Tribunal on those matters. 
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JUDGE MULLINS: 

I think you can take your entire submissions as being read, because we have 

read them. 

MR POTAKA: 

Ka pai.  5 

JUDGE MULLINS: 

So it is just hitting the high points. 

MR POTAKA: (CONTINUES)  

Ka pai.  With that being said, I want to draw, then, the attention to what the 

Crown’s own documents filed on Friday the 24th of April – and what they have 10 

added.  The full consequence of the three-wave programme, as described by 

my learned senior, are now confirmed by the Crown’s own memorandum on 

Friday gone that section 4(d) of the Education and Training Act 2020, the 

purpose provision that declares the Act exists to honour te Tiriti and support 

Māori-Crown relationships is proposed to be amended under the proposed Bill; 15 

section 9, which cross-references the Act’s Treaty provisions, including 

section 127(1)(d), is proposed to be amended to lower the Treaty weighting to 

no higher than “take into account”.   

 

The Crown’s own internal analysis, disclosed through the Ministry of Justice’s 20 

annexures, records that without section 127(1)(d), school boards would need 

to rely on section 4 as the remaining Treaty backstop, but that even that reliance 

would create confusion and likely to result in less focus on Treaty consideration 

by schools.   

 25 

It also is notable that the disclosed documents contain approximately 30 pages 

of redacted analysis between the assessments available to this Tribunal.  What 

has been disclosed is sufficient to establish the pattern.  What remains hidden 

may be worse.   

 30 
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The cross-examination of Crown witnesses confirmed the scale of what is being 

lost.  The Crown’s position reduces to this: section 4(d) will carry the Treaty 

obligation alone in a weakened form, but the Crown’s own internal analysis said 

that the repealing of section 127(1)(d) would create a compliance risk against 

section 4, and then the proposed Bill proposes to weaken section 4 itself. 5 

 

So, e te Taraipiunara, I stand here and I think there is no floor left.  The Tribunal 

is being asked to act before the entire statutory architecture of Treaty obligation 

in education is dismantled, provision by provision, wave by wave, without Māori 

consent. 10 

 

The trajectory of the Crown’s programme is confirmed by its own disclosed 

documents and is not arrested by the uncertainty it claims about the proposed 

Bill’s final wording.  Three of the nine provisions, section 4(d), section 32(h) and 

section 398(b), are purpose provisions.  The Crown acknowledges that the 15 

“take into account” standard will not work in all instances and that no Treaty 

standard at all may be required for purpose provisions.  That acknowledgement 

is not reassurance.  It is a concession that the Crown has not yet decided how 

far it intends to go.  The Crown is proposing to remove the obligation and 

weaken the backstop in the same legislative programme and has not yet told 20 

anyone how far the weakening of the backstop will go. 

 

The cross-examination of the Secretary of Justice, Mr Andrew Kibblewhite, 

speaking to my learned colleague Mr Jamie Ferguson, revealed something I 

want to draw the Tribunal’s attention to, and, well, Ms Sykes has almost stolen 25 

my thunder on this point, heoi anō.  I want to highlight that the 

cross-examination, as it related to the significant changes under the proposed 

Bill, the Crown is proposing to engage the Iwi Leaders’ Chair Forum rather than 

Māori educational bodies.  The Crown’s own Cabinet paper appendix identifies 

education groups, including Ngā Kura ā Iwi, as the parties who should be 30 

engaged.  Despite that, the Crown is directing the consultation toward 

Iwi Leaders, with the process being led by Minister Goldsmith. 
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That process was not due to – sorry, let me rephrase that.  That process was 

due to conclude last week, I understand, but has been extended by one week 

on request.  There has been no contact made with Ngā Kura ā Iwi, with the 

claimant groups in this inquiry, on those matters, and Ms Sykes has made this 

point, but I want to reemphasize this point.  Iwi Leaders may speak with 5 

authority on many things, but they are not the education experts the Crown’s 

own documents identify as the appropriate consultees for changes that will 

determine how tamariki Māori are taught in state schools.  The appropriate 

people are represented in this room today. 

 10 

I am going to skip along paragraphs 17 and 18, which address the inadequacy 

of the replacement provisions and Mrs Cleaver’s own concessions that 

discretion has historically produced deficit outcomes for Māori learners as being 

taken as read, and I will turn to Te Kawa Whakapūmau. 

 15 

The failure to consult Ngā Kura ā Iwi is not only a breach of Treaty principles.  

It is a breach of Te Kawa Whakapūmau, which requires both parties to actively 

demonstrate a commitment to partnership grounded in the principles of te Tiriti 

and in whanaungatanga.  The Crown did not act toward Ngā Kura ā Iwi in good 

faith, reasonably or honourably in making this change.  It made a decision of 20 

direct constitutional significance to kura ā-iwi governance without telling 

Ngā Kura ā Iwi it was coming, without seeking Ngā Kura ā Iwi’s views, and 

without acknowledging the Kawa Whakapūmau as a governing instrument of 

that relationship. 

 25 

Ms MacGregor-Reid’s own articulation of what partnership requires, namely 

good faith, mutual respect and shared commitment, describes precisely the 

standard the Kawa Whakapūmau sets.  By her own measure, the Crown’s 

conduct was its antithesis.  The mana of the Kawa Whakapūmau is diminished 

not only by the removal of section 127(1)(d) but by the Crown’s complete failure 30 

to even acknowledge the instrument’s existence in these proceedings.  That 

silence is itself a form of erasure.  

 

Now, turning to the second cause of action. 
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My learned senior addressed the ideological capture of the curriculum process 

in detail, and I will skip through paragraphs 25 to 27, I want to note one point 

before turning to our witnesses’ evidence.  The Crown points to – the Crown 

points to MEMAG as evidence of Treaty-compliant engagement with Māori on 5 

the curriculum.  That argument is not available against Ngā Kura ā Iwi.  

MEMAG was established for Māori learners in mainstream schools and 

bilingual units within mainstream schools.  It explicitly excludes Te Matakahuki 

schools, which are kura – includes kura ā-iwi.  Pointing to MEMAG as evidence 

of adequate engagement with Ngā Kura ā Iwi is – how should I say?  It is an 10 

absurdity.  That is an irrational remark.  The absence of any equivalent 

engagement with Ngā Kura ā Iwi is not incidental.  It reflects the same pattern 

of exclusion that ran through the removal of section 127(1)(d).  

 

The SMART tool exclusion compounds this.  Despite constant requests from 15 

Ngā Kura ā Iwi, the Ministry has not consulted with Ngā Kura ā Iwi regarding 

the development of the SMART tool that will determine how the Crown monitors 

the literacy and numeracy progress of all tamariki, including tamariki in 

Ngā Kura ā Iwi.  Ngā Kura ā Iwi has been excluded from any meaningful input 

into the tool that will be used to measure and report on its own kura. 20 

 

I would now like to turn to the evidence of our witnesses. 

 

The Crown’s position is that Te Tiriti is woven throughout Te Mātaiaho and that 

schools may choose to engage with mana whenua and local mātauranga 25 

knowledge.  That position is answered by Matua John Heremia in a single 

sentence.  He states: mātauranga Māori Māori knowledge is not woven 

through the curriculum at Te Wharekura o Rakaumanga.  It is the loom.  

Something woven through a fabric is not the fabric.  The Ministry’s language of 

mātauranga Māori Māori knowledge being “woven throughout” is language 30 

Matua John Heremia has heard for forty years.  It is the language used to justify 

the inclusion of Māori culture as decoration rather than foundation. 
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Matua Heremia has served as Tumuaki Principal of Te Wharekura o 

Rakaumanga for 47 years and taught there for a decade before that.  He was 

educated under a system that prohibited te reo Māori at school and awarded 

certificates for speaking English.  His judgement that the proposed curriculum 

changes, taken together with the removal of section 127(1)(d), represent not a 5 

neutral policy adjustment but a return to a direction the Māori-medium 

education movement came into existence to resist – it is not an overstatement.  

It is the evidence of a man who knows precisely what that direction looks like 

because he lived under it.  The constitutional weight of living institutional 

memory must not be understated. 10 

 

My rangatira Heywood Kuka’s evidence grounds the constitutional arguments 

at the kura level.  At Te Wharekura o Mauao, the whatumanawa approach, 

where uri write, produce and perform a production and qualifications flow from 

the kaupapa, is being constrained by a centrally prescribed knowledge-rich 15 

framework.  The highly localised curriculum of Te Wharekura o Mauao, built 

around the specific mātauranga knowledge, tikanga and histories of Tauranga 

Moana, enables uri descendants to participate in events such as Poukai, 

Land Wars commemorations, and Te Whare Tū Tauā gradings.  The curriculum 

reset risks rendering those living experiences irrelevant or secondary.  These 20 

constraints are already operative.  They are not future risks.  They are decisions 

kura ā-iwi must make now about how to continue operating. 

 

I am going to skip now, your Honour, from paragraphs 34 to – 31 to 34 of my 

overview which address the immediate operational consequences for kura ā-iwi 25 

boards, the loss of statutory governance standing and the Kawa Whakapūmau 

as the last remaining bilateral instrument.  I want to speak to two points about 

the nature of this prejudice that belongs to Ngā Kura ā Iwi alone. 

 

The removal of section 127(1)(d) not only affects Ngā Kura ā Iwi kura but every 30 

board of every state school across the motu.  Uri whakatupu descendants of 

every hapū and iwi are now in schools whose boards are no longer bound by 

statute to give effect to te Tiriti.  That removal was made without consulting 

those tamariki, their whānau or their iwi.  Tino rangatiratanga cannot be reduced 
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to a preference.  It is the guarantee under Article 2 of te Tiriti that Māori will 

retain authority over what is precious to them.  Nothing is more precious than 

the education of their tamariki children.  When the Tribunal asked Watson Ohia 

why not every one of the 53 Ngā Kura ā Iwi kura – “Why didn’t they all 

individually sign Te Rārangi Rangatira?”, his answer was direct.  He stated: 5 

when the rangatira leaders of Ngā Kura ā Iwi rises, all 53 rise with them.  Every 

affiliated kura stands behind this claim, as they stood behind that petition, 

because the kaupapa belongs to all of them. 

 

The irreversibility of this prejudice is real.  The longer ERO practices, Ministry 10 

expectations and kaiako training embed frameworks without a Treaty anchor, 

the harder those expectations are to dislodge.  Matua Heremia has lived 

through every major iteration of Crown education policy since the 

Native Schools era.  His evidence is that once embedded, deficit frameworks 

persist across generations.  The Tribunal’s findings are needed now, not after 15 

the entrenchment occurs. 

 

What this Tribunal is being asked to restore is not something Ngā Kura ā Iwi’s 

boards have lost.  It is what the Crown owes them and what every Māori learner 

in the state education system is entitled to: a Crown whose accountability to 20 

te Tiriti is written into the governance framework of the schools their tamariki 

attend. 

 

Under Te Tiriti o Waitangi, the Crown bears obligations of good faith, 

partnership, active protection of Māori rights and interests, and redress.  Those 25 

obligations include giving effect to tino rangatiratanga over taonga, including 

mātauranga Māori Māori knowledge and the educational futures of tamariki 

Māori Māori children.  The Crown must balance its kāwanatanga with the duty 

to protect what Article 2 of te Tiriti guarantees.  Each of those obligations owed 

to Ngā Kura ā-Iwi has been disregarded. 30 

 

The Crown characterised the curriculum reset as a “rebalancing of local 

flexibility and national consistency in curriculum design”.  That framing must be 

rejected.  What the Crown calls rebalancing is, in practice, an exercise of 
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unilateral power: the Crown deciding, without Māori partnership, where the 

point of equilibrium sits and where – and placing it where Crown-defined 

knowledge systems prevail over situated mātauranga.  For Ngā Kura ā Iwi, this 

is not a neutral readjustment.  It is the transfer of – it is the transfer of epistemic 

– heoi anō nonetheless – (inaudible 12:18:05) – no, yes.  Yes, it is an 5 

epistemology – authority from iwi to the Crown.  A curriculum that was, for 

kura ā-iwi, anchored in the rohe, the tikanga and the kaupapa of their iwi has 

been re-anchored in the Crown's preferred knowledge architecture.  That is not 

balance.  It is the structural subordination of tino rangatiratanga to 

kāwanatanga, achieved through the curriculum rather than through legislation, 10 

and without the consent of those most affected. 

 

The following propositions are established on the Crown’s own evidence and 

are not effectively contested.  The following propositions are established – this 

is at 40.1: 15 

 

1. Treaty obligations in education are significant and enduring and persist 

irrespective of their precise legislative expression; 

2. Section 127(1)(d) was enacted specifically to address inequitable 

achievement of Māori students in English-medium schools; 20 

3. The Crown removed that obligation without consulting Māori, against the 

advice of its own officials, and contrary to the finding of its own advisory 

group that the process was not Tiriti-compliant; 

4. The practical outcomes of the replacement provisions are uncertain; 

5. Ngā Kura ā Iwi was excluded from both the New Zealand Curriculum 25 

consultation and the MEMAG process; and 

6. The Crown has not addressed the Kawa Whakapūmau in any Crown 

evidence in these proceedings. 

 

The Crown’s residual case was – rests on parliamentary sovereignty and the 30 

quality of its officials’ advice.  The Tribunal’s jurisdiction answers the first.  The 

evidence answers the second: officials advised well and were overridden by 

Cabinet.  The honour of the Crown is not satisfied by good advice.  It is satisfied 

by honouring Te Tiriti. 
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I have listed our findings in our overview, but I wish to highlight the following: 

that the removal of section 127(1)(d) constituted a direct breach of the 

Kawa Whakapūmau, and that the Crown’s obligations under the kawenata tapu 

remain in full force and require active fulfilment.  The Kawa Whakapūmau is a 5 

kawenata tapu between Ngā Kura ā Iwi and the Crown.  Its mana has not been 

diminished by Parliament and cannot be.   

 

A recommendation that the Crown honour the Kawa Whakapūmau as a binding 

Treaty partnership agreement by engaging with Ngā Kura ā Iwi with genuine 10 

decision-making power before any legislative or curriculum change affecting 

kura ā-iwi is proposed or advanced. 

 

A recommendation also that mātauranga Māori be recognised within both 

Te Mātaiaho and the revision of Te Marautanga o Aotearoa as an independent, 15 

co-equal knowledge system that is foundational to learning for all tamariki in 

Aotearoa, not decoration woven through a knowledge-rich system.  

 

The whanaungatanga that grounds the Kawa Whakapūmau is not a procedural 

courtesy.  It is the constitutional foundation of the relationship between 20 

Ngā Kura ā Iwi and the Crown.  A Crown that ignores its bilateral agreement, 

removes the governance-level Treaty obligations without consultation, resets 

two curriculum frameworks without Ngā Kura ā Iwi engagement, and then 

discloses on the eve of hearing that it intends to go further still, it has not acted 

in the spirit of the Kawa Whakapūmau.  It has acted as though that instrument 25 

does not exist. 

 

Ngā Kura ā Iwi kura will not stop.  Their constitutional obligations to te Tiriti 

under the constitution in Kaupapa Here policy 4.10 is not extinguished by 

Parliament.  Te Wharekura o Mauao will continue to grow uri descendants who 30 

stand resolute in both worlds.  Te Wharekura o Rakaumanga will continue to 

be the loom.  The Crown’s side of the equation has been removed without 

consent, without replacement, and in breach of its own bilateral agreement with 

Ngā Kura ā Iwi.  Ngā Kura ā Iwi and kura kaupapa Māori represent 3 per cent 
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of Māori in state schools.  NZEI, who presented before this Tribunal, represents 

the other 97 per cent.  That fact that both have come before this Tribunal, from 

opposite ends of the sector, and reached the same conclusion, tells the Tribunal 

everything it needs to know about the Crown's conduct. 

 5 

Matua Heremia closes his evidence as he lives his life: anchored in the 

Kiingitanga and the words of Kiingi Tāwhiao.  Maaku anoo e hanga tooku nei 

whare.  I will build and fashion my own house.  After forty-seven years, he is 

still building it.  This Tribunal is being asked to ensure that the Crown does not 

tear it down. 10 

 

It is the role of this Tribunal to require that the Crown’s obligations be restored, 

not only for the 53 kura that Ngā Kura ā Iwi represents, but for every tamariki 

Māori Māori child, uri whakatupu descendant of every hapū and every iwi 

across Aotearoa who attends a state school and who is entitled to grow knowing 15 

that the institution their whānau entrusts with their education is bound by law to 

honour Te Tiriti o Waitangi. 

 

Nō reira, e te Taraipiunara, koirā āku tāpaetanga i tēnei wā.  And so, to the 

Tribunal, those are my submissions at this time. 20 

(12:24) GERRARD ALBERT TO MR POTAKA: 

Q. Tēnā koe, Mr Potaka.  Greetings, Mr Potaka.  Just going to go back a 

little bit.  There is just something I thought of as you went through the – 

the balance of your submission.  That issue of the – and I have asked the 

Crown this as well – State-Owned – sorry, the Ministry for the – sorry, the 25 

Ministry of Education not being aware that the Marautanga was 

something that the kura works under as well as – 

A. The NZC? 

Q. – the NZ Curriculum, yes.  Could it be, in your experience, that there may 

well be someone inside the huge Ministry that does know that but the 30 

Ministry itself will not have that as a – something they carry and know as 

a ministry. 
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A. If I think back to the two – sorry, the two advisory groups, Te Matakahuki 

and MEMAG, what is prevalent in that framing is that Ngā Kura ā Iwi is 

placed under Te Matakahuki, and we know the very narrow scope that 

Te Matakahuki have.  They operate predominantly under Te Marautanga 

o Aotearoa.  And so in that, I guess, framing there, I think there is the clue 5 

where that misconception lies in the sense that the Crown, while there 

may be public servants amongst the Ministry who will be well and truly 

aware of the general operation of Ngā Kura ā Iwi and the many sources 

of curriculum they draw from, at that conceptual level, Ngā Kura ā Iwi was 

simply placed under that particular rōpū, and I think by virtue of placing 10 

them under that rōpū, there was disregard to the fact that they were also 

very much interested parties that should have been sitting under the 

umbrella of MEMAG.  Yes, kei reira aku whakaaro they are my thoughts. 

Q. So it is beholden on the leadership of any institution in government to 

understand the obligations precisely and accurately, you would submit, to 15 

Ngā Kura ā Iwi and the situation that Ngā Kura ā Iwi exist within? 

A. Yes, if I could just go back to your initial pātai question around whether 

senior officials would have known about the mechanics, my senior has 

just advised me that most definitely there would have been 

senior members within the Ministry that knew of the operations of 20 

Ngā Kura ā Iwi.  For instance, Kiritina Johnstone would have been a 

prime example of somebody that is well-versed in the mechanics of and 

operations of Ngā Kura ā Iwi.  But whether that is a shared understanding 

from the facts that we have seen in this case, our assumption still remains 

that on that broadest level, they had missed positioning Ngā Kura ā Iwi in 25 

terms of the overall framework of where it sits under curriculum. 

Q. Thank you.  That is very clear.  Te Kawa Whakapūmau, that sits – just 

coming back to the question that the judge asked, it is a matter of 

constitution, because if Te Tiriti o Waitangi did not exist, there would be 

need to have Te Kawa Whakapūmau in place, and so, regardless of 30 

whether statute recognises A, B or C as it relates to Te Tiriti o Waitangi 

or not, that is what you are referring to, or that is what I am taking when 

you are saying that it is a matter of just constitutional alignment. 

A. Absolutely. 
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Q. Yes. 

A. And I think it also, in the broader context of kaupapa Māori education, and 

I noted this earlier, Ngā Kura ā Iwi is very distinct to kura kaupapa Māori, 

who sit under the Aho Matua framework.  Kura kaupapa Māori have a 

legislative shield that protects them.  Hence, I think, is a very poignant 5 

reason why they are not necessarily involved in this potential proceeding, 

because they have that legislative shield, whereas Ngā Kura ā Iwi do not 

have the same level of legislative shield to rely on, hence Te Kawa 

Whakapūmau becomes integral and vital, not only on a constitutional 

level, but on that relational level, because it formalises that relationship 10 

that Ngā Kura ā Iwi in particular rely on in terms of their engagement with 

the Ministry. 

Q. Okay.  No, thank you.   

A. Yes, I should also remind the Tribunal that there are 53 kura ā-iwi in 

Aotearoa whānui, and there are only 37 kura kaupapa Māori within the –  15 

UNIDENTIFIED SPEAKER: (12:30:18) 

No, kāo. 

MR POTAKA: 

There’s more? 

UNIDENTIFIED SPEAKER: (12:30:18) 20 

78 – 60? 

(12:30) GERRARD ALBERT TO MR POTAKA: (CONTINUES) 

A. 60.  60 kura kaupapa, approximately, in the motu.  So you can see how 

that 57 [sic] kura ā-iwi become heavily reliant on Te Kawa Whakapūmau 

without – with the absence of having that legislative shield that Aho Matua 25 

kura kaupapa have. 

Q. Ka pai.  Thank you.  
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(12:30) JUDGE MULLINS TO MR POTAKA: 

Q. I think kura kaupapa also have a kawenata tapu sacred covenant with 

the Ministry.  Te Taunaki Kawa, I think it is called.  And then their 

legislative shield is more in around the use of the term “kura kaupapa 

Māori”, the gazetting of Te Aho Matua.  And, I mean, there was a variety 5 

of reasons, I imagine, why they are not involved in this inquiry, but they 

may have come to a different view once the inquiry morphed into the –  

A. The third wave –  

Q. – suite of – yes, the third wave of the suite of changes that have been 

proposed.  But despite that, I did wonder, those – I mean, the protection 10 

of Te Aho Matua and Te Rūnanganui as a kaitiaki of Te Aho Matua are 

all in the Education Act, and so you are right in that there is a shield for 

some of those really core philosophies to kura kaupapa Māori, 

Aho Matua. 

And so for Ngā Kura ā Iwi, I did wonder about their vulnerability in having 15 

to put themselves in many spaces, because they use Te Marautanga, 

they also use the NZC, and so for – although a very strong presence in 

the education system, they are but a small group of them, and they are 

having to spread themselves thinly to be able to cover everything that 

their tamariki need. 20 

And so – I am trying to get my question out.  So my question is – well, 

take it back.  In terms of the refresh, the 2019 to ’21, ’22, refresh, they 

seem to be quite actively involved where they needed to be in that space.  

How or why do you think they have got where they have now just been 

boxed? They have been boxed into Te Marautanga; that involves the 25 

Te Matakahuki groups, perhaps, and that is it, koirā.  Why do you think 

there has been that sudden boxing up of Ngā Kura ā Iwi, when they 

actually need to be across so many spaces? 

A. Yes, if I can go back to 2020 being a pivotal year, where obviously the 

Kawa Whakapūmau was signed, that – and it was a question that came 30 

out during the hearing a couple of weeks ago to Mr Ohia.   

The fundamental difference that the kawenata did that legislation didn’t is 

that it formalised the relationship between Ngā Kura ā Iwi and the 

Ministry, and as a direct result of that formal arrangement, Ngā Kura ā Iwi 



86 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

benefited in terms of the allocation of resourcing.  Resourcing then 

allowed them to obviously enhance the operations of Ngā Kura ā Iwi on 

a national level.   

But then, from there, obviously because Ngā Kura ā Iwi sit at that unique 

positioning across many fronts, that also then meant that the Crown held 5 

the pen in terms of determining the timing allocation of informing 

Ngā Kura ā Iwi on certain updates in terms of updates on how resourcing 

would be allocated, and so as a result of that, Ngā Kura ā Iwi were 

structurally spread thin.   

If we add that to the sheer shift in attitude from the Crown and from the 10 

kāwanatanga since 2020 to now, that has become a compounded effect 

of change in a very different ideological approach to education that was 

instilled in 2020 versus now, where we are seeing far more anti-Māori, 

anti-Tiriti type of rhetoric that are included in it, so Ngā Kura ā Iwi, from 

that operational level, have been swept under the rug deliberately, 15 

knowing that they are just across too many things and they cannot – they 

do not have the resourcing, in terms of human resources, to be able to 

keep up with the rapid – and plethora of changes that have hit them. 

Q. But isn’t the point they are not being asked for their whakaaro on some of 

those changes, which does impact?  They are being boxed into the 20 

Marautanga, and that is it, whereas they have been quite clear in their 

evidence that they do use NZC, because Te Marautanga is not 

adequately resourced. 

A. Yes, that is absolutely correct, your Honour.  I am not sure how I could 

frame that otherwise.  Me huri pea ki taku reo Māori e pai ake taku 25 

whakahua i ēnei whakaaro āku, engari koinei te tūāhuatanga o te takahi 

i te mana o te Māori.  I will perhaps speak in Māori, where I am able to 

express myself in these thoughts, but this is the nature of trampling 

upon the mana of Māori. 

Koinei tēnei tūāhuatanga o te noho hei kaikiri, nei?  Arā anō ngā kakī 30 

kāore i te mā engari kē ia he whero e huri tuarā atu ana ki Ngā Kura ā Iwi 

i roto i ēnei tūāhuatanga, i runga anō i te mōhio kāore i a rātou ngā rauemi 

ki te tū pakari me te tohe atu ki te kāwanatanga i aua wā, i te mea ki te 

pērā rātou, ākene pea ka poroa ngā pūtea, ngā puna pūtea, ngā rauemi 
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e āhei ai rātou ki te kawe i ngā tūāhuatanga katoa e kōkiri ai i te kaupapa 

nui o Ngā Kura ā Iwi.  And this is the nature of racism, yes?  There 

are those necks that are not white but they are red who are turning 

their backs to Ngā Kura ā Iwi in these circumstances, knowing that 

they do not have the resources to stand proudly and stand strongly 5 

against the government, because if that was the case, then the 

government funding will be cut along with resources which enable 

them to carry out their duties and to advance their kaupapa of 

Ngā Kura ā Iwi.  

Q. Nā te mea ko Te Kawa Whakapūmau te mea i mau rātou ki ngā mana o 10 

Ngā Kura ā Iwi.  Because Te Kawa Whakapūmau is what they held – 

to the authorities, powers (interpretation unclear 12:37:31) from 

Ngā Kura ā Iwi.  

A. Koia.  That’s it. 

Me hoki pea tātou ki te wā i waitohungia taua kawenata.  I tae atu te tini 15 

ngerongero, ngā mana, ngā tapu, ngā ihi maha o Ngā Kura ā Iwi ki taua 

hui ki roto i a Murupara.  Ngā tautōhito o tēnei kaupapa o Ngā Kura ā Iwi 

i tae katoa mai i ngā iwi, ngā hapū ki te whakanui i taua kaupapa anō nei 

he rite ki tētahi waitohutanga o tētahi tiriti whakatau i roto i ngā iwi.  He 

pērā rawa te hirahira o taua kaupapa.  We must go back to the time 20 

when that covenant was signed.  Many people were present.  All of 

the iwi, hapū from Ngā Kura ā Iwi attended that hui in Murupara, 

those experienced of Ngā Kura ā Iwi came from various hapū and 

iwi to celebrate that matter, as if it was similar to signing a Treaty 

settlement of iwi, and that is how important that matter was.   25 

I reira te whakapono a te iwi Māori e whakapono ana kua tae rātou ki 

tētahi taumata e kīia ana kua pūmau, kua ōkawa nei tēnei hononga i 

waenga i Ngā Kura ā Iwi me te Ministry of Education.   And that was the 

belief of the Māori people who believed that they had reached a level 

where they can say that this connection between Ngā Kura ā Iwi and 30 

the Ministry of Education has been affirmed. 

Engari nāwai, nāwai, ka rima tau noa, ka kite rātou i te tahuritanga, i te 

huri tuarā atu ki a rātou, me te aha, kua tae tātou ki tēnei wāhanga i tēnei 

wā.  However, if we know it is only in five years, they saw that backs 
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had been turned towards them, and so then we have reached this 

part at this time. 

Q. Ka pai.  E mārama ana ahau i tō kauhau.  Kia ora.  Tēnā koe.  Tēnā 

koutou.  I understand your clear submissions.  Thank you.   

A. Ka pai.  Tēnā tātou katoa.  Thank you all. 5 

Q. Kia ora.  Thank you. 

WAIATA – MĀ WAI RĀ 

MR POTAKA: 

Tēnā tātou katoa.  Kia ora.  Thank you all.  Thank you. 

HEARING ADJOURNS: 12.39 PM 10 

HEARING RESUMES: 12.43 PM 

HOUSEKEEPING – AUDIO EQUIPMENT (12:44:00)  

(12:44) MR JAMIE FERGUSON: (#3.3.015) 

Kia ora koutou.  Greetings. 

 15 

These submissions are on behalf of Te Whakakitenga o Waikato Incorporated, 

which is an interested party to the present urgent inquiry.  I will try and keep 

those submissions proportionate to that status as an interested party, 

acknowledging the substantive submissions and evidence that have been 

advanced by the principal claimants and which are supported in principle by 20 

Waikato. 

JUDGE MULLINS: 

Some of your colleagues said you were going to talk about so many things, 

though, Mr Ferguson, so we have been waiting in anticipation. 

MR FERGUSON: 25 

Yes.  I wasn’t taking a note of any of those, and it is – fortuitously, written 

closings are still to come, but we have filed a synopsis of oral submissions that 
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I want to talk to on the understanding the Tribunal has received and read that – 

at least, skimmed it, at best, given the amount of paper that has come in over 

the last few days, and emphasizing, of course, that we are trying today to 

highlight some points, including some that have arisen in the course of the day, 

as your Honour notes and I may or may not get all of those correct, but also in 5 

anticipation that we have written submissions, full written closings to follow for 

issues A to J, I think, due on Friday, and K to O due tomorrow. 

 

I had anticipated that we would, in advance of that and for the purposes of 

today’s oral presentation, be able to engage a little bit more substantively with 10 

the Crown’s position, but I share my friend Ms Sykes’ concern, if not for the late 

receipt but for the brevity of the Crown’s roadmap that has been provided for 

oral submissions, as it is essentially a series of subject headings, and it is 

difficult to apprehend precisely what the Crown’s detailed submissions will be 

under each of those points, and so necessarily, I suspect we will have to 15 

address those in the written closings still to come. 

 

I wanted to start with the Crown’s duty to honour te Tiriti, which is fundamental, 

and as we stand here today, is foundational to the Education and Training Act 

as a result of its – that duty to honour te Tiriti being stated in section 4(d), in the 20 

overarching purpose provision, and that – that duty being one that informs the 

education system and its delivery under the Act.   

 

I note, with reference to one of the relevant Cabinet papers from – I think it was 

in #A043(a) at page 150, which was the paper to Cabinet of 7 April 2025, 25 

expressed reference on page 150 of that document to the expectation: “The 

Crown is expected to act consistently with Te Tiriti and its principles, including 

in the design, delivery and monitoring of the education system. One of the 

purposes of the Act, as outlined in section 4(d), is ‘to establish and regulate an 

education system that honours Te Tiriti o Waitangi and supports Māori-Crown 30 

relationships’.”  And importantly, it states: “Any decision makers that are 

affected by the 10 proposals in this paper are expected to act in compliance 

with section 4(d).” 
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So that has been the premise upon which these reforms that have been made 

were advanced.  I think there is a significant question now, given the further 

proposed amendments that are intended to be made to the 

Education and Training Act, whether that commitment of compliance with 

section 4 is held by the Crown today.  That is not a question as to whether the 5 

Ministry as it sits here today holds that expectation, but certainly, a question as 

to whether that is reflected in the views of Cabinet and the Executive and the 

decisions that they have made and are intending to promulgate through further 

legislation amending this Act and a number of other Acts. 

 10 

Now, the section 4 duty was not substantively explained or addressed in Crown 

written or oral evidence, and looking at the roadmap, I can only suspect that 

perhaps paragraph 6, which states the Crown has Treaty obligations to ensure 

statutory and regulatory settings concerning school boards, promote underlying 

Treaty interests – that perhaps a cross-reference to section 4 was intended 15 

there, but it is difficult to know at this point. 

 

Importantly, again – and this is why I say perhaps there is a – well, there is 

clearly a difference in view between senior officials of the Ministry of Education, 

and I would say the Ministry of Justice, having heard from Mr Kibblewhite on 20 

Friday and looked at the documents produced by that ministry as part of this 

process, where they welcome further guidance and commentary from the 

Tribunal on honouring the Treaty, and as I say, the Executive in the form of 

Cabinet and whether it shares that level of enthusiasm for what this Tribunal 

may well say. 25 

 

Now, the duty requires the Crown to act to a higher standard in the best 

interests of Māori, undertaking a self-examination of its actions and actively 

taking steps to remedy any that are inconsistent with its duty.   

 30 

And I have made exactly the same point that my friend Ms Sykes and others 

have made.  We are faced with a Crown who has acted dishonourably, in my 

submission, in relation to Māori, in relation to all iwi, in relation to Waikato and 

its position and interests within the education system and in the face of 
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Waikato’s efforts to address educational inequities and strengthen education 

systems grounded in local tikanga and maatauranga Maaori. 

 

And I say that, as I will come to, the risk and the extent of the breach that we 

say currently exists is only likely to be further compounded by Cabinet’s current 5 

intentions and decisions in relation to other aspects of the Education and 

Training Act, and I will return to that. 

 

One of the points that I was asked to – or nominated to – before today, thankfully 

– to address in particular was the issue of school boards and the issue of 10 

whether or not they are part of the Crown.  This seems to be the sole rationale 

that one can find anywhere in the paperwork for the removal of the Treaty 

obligation from school boards, is that they are not core Crown bodies, and that 

was confirmed in the evidence of Mr Jackson.  He referred to – and I think the 

Crown referred to section 124 of the Act, which says school boards are – are 15 

separate from, independent from the Crown in that regard, but of course that – 

section 124 says nothing about the discharge of te Tiriti obligations, and of 

course, it misses the other fundamental point that school boards are Crown 

entities under section 7(1)(d) of the Crown Entities Act 2004. 

 20 

So there is a mistaken foundation in that regard.  They are clearly entities that 

are interconnected with the Crown, and as I go on to say, delivering functions 

and obligations on behalf of the Crown, and therefore this suggestion that 

somehow the Treaty does not reach into and through them is flawed, in my 

view. 25 

 

It is also a question of constitutional illegitimacy, in that again, we have the 

Crown unilaterally determining when or how it owes te Tiriti obligations, which 

– to do so is inconsistent with the principle of partnership and its duty to honour 

te Tiriti, leaving the Crown – and quoting from his Honour Justice Williams’ 30 

judgment in the High Court when he was there, in Port Nicholson Block, that 

the Crown is left as effectively the “sole arbiter of its own justice”, in this respect. 
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Dealing with the issue of control, in my view, state school boards meet the 

control test, operating within a tightly regulated Crown‑prescribed regime, in 

which the Crown controls core matters including funding, property ownership, 

staffing entitlements, curriculum, and school operations, and retains extensive 

intervention powers, such as that in section 171 of the Education and Training 5 

Act.  Having looked at the Crown Entities Act and schedule 3, which specifies 

the provisions of the Crown Entities Act that apply to school boards, 34 sections 

of that Act apply substantively to school boards of trustees, two with slight 

modifications in relation to annual reporting, so this is not simply caught by an 

auditing requirement and nothing more.  There are fundamental 10 

interconnections into the Crown as a Crown entity. 

 

In terms of public function: Even if legally distinct, boards deliver core public 

functions as part of the Crown’s education system, and in performing those 

functions, they act as the Crown’s functional agents.  The exercise of public 15 

functions necessarily carries administrative and te Tiriti obligations, even if not 

expressly stated.   

 

And I think the issue arose earlier this morning in relation to the antecedents of 

the current provisions, and obviously it was noted that these obligations first 20 

appeared in 2017 rather than 2020, albeit in slightly different terms, which was 

a significant shift, but even without express provisions in relation to school 

boards, it seems to me that the fundamental delivery of education in 

New Zealand, going right back to the Education Act of 1877, is clearly driven 

by the Crown and is a core Crown responsibility, and the way in which it has 25 

been delivered may have changed from those regional education boards – I 

think there were 12 of them that was responsible to central government for 

public education in each of the – the districts around the motu, and obviously, 

that system largely applied through until 1989, when replaced by the 

Ministry of Education and boards of trustees in the advent of 30 

Tomorrow’s Schools and matters of that nature.  It is clear that, at least in the 

contemporary phase, I would say for the last two generations, it has been 

accepted that te Tiriti applies within education.  That was manifest in all the 

supporting papers that were produced by the previous government at the time 
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of the 2017 and 2020 reforms and have been acknowledged and referred to by 

other counsel to date, earlier today, in relation to various reports of the 

Waitangi Tribunal, most recently Oranga Tamariki and the kura kaupapa, about 

the fundamental nature of te reo, tikanga Māori and the right of education, and 

so I don’t think there is a disagreement or a dispute from the Crown as to that 5 

obligation.   

 

As such, it seems to me that boards of trustees, while locally elected and having 

some degrees of independence, are still fundamentally delivering that central 

Crown obligation of the education system and therefore, if not doing so as the 10 

core Crown, as the point has been made, they are doing so as a Crown entity 

and certainly on behalf and in order to assist the Crown in the discharge of the 

Crown’s fundamental duties in terms of Te Tiriti o Waitangi.  

 

And importantly, in that regard, as the advisory group itself noted in its report 15 

when dealing with the issue of entities that may be somewhat less part of the 

core Crown or more remote from the Crown, when considering wording for 

Treaty obligations, and they noted – it was on page 21 of the advisory group’s 

report – that’s the report number, rather than the – the document number as 

filed – that options included using wording such as “‘assist the Crown to give…” 20 

its effects “‘…under the Treaty’ where those acting under the Act” may not be 

viewed as “part of the Crown (such as local government) but Parliament wants 

to direct them (or delegate to them) the implementation of some of the duties of 

the Crown”, and quite plainly, that was an option that clearly was available and 

simply was not contemplated.   25 

 

In fact, there is a dearth of analysis at all, beyond the statement that they are 

not core Crown, as to why school boards of trustees are not delivering and 

should be delivering the functions that give effect to the Crown’s te Tiriti 

obligations, and as such, whether that is expressed as the boards themselves 30 

having that obligation to give effect to, or as I say, acting to assist the Crown in 

the Crown’s discharge of that duty, the point remains the same.  The Treaty is 

relevant and should be retained in that place. 
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I also note obviously the continuing force of – and I say at present – of other 

sections within the Act, such as sections 4, 9, 32 and 127(2)(e), which 

cumulatively still require the education system and school boards to promote 

education, Māori educational outcomes, te reo Māori, tikanga Māori and cultural 

diversity, all of which inherently reflect the Crown’s ongoing te Tiriti obligations. 5 

 

As I say, there is perhaps a large cloud over that certainty, given the further 

proposed reforms to the Education and Training Act, which in my view, has a 

chilling effect, certainly of the case as advanced by and the commitments 

indicated in the Ministry of Education witnesses before this Tribunal and in the 10 

papers upon which decisions were made regarding the amendments to remove 

section 127(1)(d), where heavy reliance was placed on the continuing existing 

– existence of these other provisions and their effectiveness in a broader 

signposting and confirmation of overarching duty.  

 15 

If those matters fundamentally change, if suddenly, the education system is not 

mandated to honour Te Tiriti o Waitangi, but – in section 4(d) but simply to take 

it into – and have an education system that takes it into account, if the various 

provisions, similarly section 32, which has a purposive provision as well in that 

respect; section 9, which currently says “in order to give effect to” the principles 20 

of te Tiriti; this Act contains a number of provisions – if suddenly, overnight, 

those provisions, while intended to give effect to the principles of the Treaty or 

te Tiriti and its principles becomes to take into account te Tiriti and its principles, 

then that has a fundamental – signals a fundamental change in the intent of the 

Crown in terms of delivery of Treaty obligations through those other provisions. 25 

 

As Mr Jackson indicated in his evidence, and while I challenged him on the 

proposition, or we agreed to disagree, where he said even having particular 

regard to means you can look at it and just ignore it, which was the issue that 

was the rationale underlying the removal of section 5 from the Act, of course, 30 

“have particular regard to” is a higher standard than “take into account”, so if 

the proposal of this government is that all references will be to “take into 

account” the principles of te Tiriti, or te Tiriti and its principles in education, then 
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it simply means they can be considered but duly ignored, if that is the 

fundamental change that is intended. 

 

And while I note my friends for the Crown in the last point of their road map say 

that precise content of proposed legislation is not yet known, including in 5 

respect of the changes most relevant to the issues under inquiry, when I look 

at the Cabinet minute of 23 February 2026 and I see decision point 16, which 

says “agreed that references within scope of this review should be amended so 

that in situations where a ‘Treaty standard’ is needed, which indicates the 

strength or nature of the Treaty obligation, no higher standard than ‘take into 10 

account’ is used”, that is a decision in absolute terms.  I cannot see how there 

is any discretion to say the precise content of the proposed legislation is not yet 

known, assuming the drafting instructions, as they always do, reflected that 

decision point. 

 15 

And one can contrast that – I am not sure how hopeful one can be about the 

contrast, but with decision point 19, which is a frightening prospect, which is the 

application to future legislation in the Cabinet decisions, “agreed that the  

approach to standardisation agreed by Cabinet will (unless it is inappropriate to 

do so) be applied to future legislation to ensure that the benefits of increased 20 

certainty across the statute book is maintained”.  There is no qualification of 

unless it is inappropriate to do so in relation to the amendment of the Treaty 

standard across the board to take into account –  

JUDGE MULLINS ADDRESSES MR FERGUSON – BREAK (13:06:01) 

HEARING ADJOURNS: 1.06 PM 25 

HEARING RESUMES: 1.46 PM 

JUDGE MULLINS: 

Mr Ferguson, back to you. 
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(13:46) MR FERGUSON: (CONTINUES #3.3.015) 

Thank you, your Honour.  I was just reaching the end of talking about school 

boards of trustees and their relationship with the Crown and I just wanted to just 

touch on the matter that’s noted at footnote 13 on what is numbered page 1 of 

my outline of oral closing submissions, but in fact is actually page 2, so 5 

apologies for that.  We can call the first one page 0 or page 1(a) and this page 

1(b), but footnote 13 regardless.   

 

There’s a certain irony in this respect but again it’s complimentary of this public 

function of boards of trustees within the realm of Crown responsibility and that 10 

is that school boards are expressly subject to the New Zealand Bill of Rights 

Act 1990, and that’s is s 127 ss (2)(c)(ii) which says, one of their supporting 

objectives, to ensure that the school gives effect to relevant student rights set 

out in this Act, the New Zealand Bill of Rights Act 1990 and the Human Rights 

Act 1993. 15 

 

Somewhat ironically when it was still proposed in the original iteration of the 

Amendment Bill that the Tiriti obligations would remain, the proposal by the 

Minister was that the Bill of Rights obligations would be removed, and it appears 

that (inaudible 13:48:40) said the Treaty obligations are being removed and the 20 

Bill of Rights obligations remain.   

 

But it’s relevant because when one looks at relevant student rights, and that’s 

obviously a subset of the rights of individuals in Aotearoa New Zealand, but 

when one looks at what are student rights in terms of the New Zealand Bill of 25 

Rights Act, what we see when one looks at the New Zealand Bill of Rights Act 

and its application in s 3 of that Act, this Bill of Rights applies only to Acts done: 

(a)  by the legislature executive or judicial branches of the Government of New 

Zealand; or (b) by any personal body in the performance of any public function, 

power or duty conferred or imposed on that person or body by or pursuant to 30 

law.   

 

So again, clearly public facing obligations of boards of trustees that are deemed 

sufficient to warrant confirmation that the Bill of Rights obligations apply to the 
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obligations between the board and students.  But somehow that public 

obligation in relation to the obligation between the Crown and students, 

particular Māori students manifest, and the obligations of boards of trustees 

post the amendments in any event. 

 5 

Unless there were questions on school boards, I was going to move more 

specifically to s 127(1)(d), and happy to take questions either during or at the 

end in this regard.   

 

One of the challenges we have not only in terms of section 127(1)(d) but more 10 

generally when one's looking at other amendments that were made at the same 

time, in particular the disappearance of the s (5) ss (4) education objectives 

which again included reference to tikanga and mātauranga, te reo, in 

circumstances where the minister had for much of the process been intent on 

retaining those objectives even while proposing the repeal of the broader 15 

section five relating to national education and learning priorities.  But when one 

looks for the rationales for that decision and in fact for the removal of 

s 127(1)(2), there really is an absence of any sufficient or reasonably objective 

evidential basis for improving Māori educational outcomes linked or that justifies 

that removal, and in fact it's in direct contradiction to the Tomorrow’s Schools 20 

review recommendation which were the foundation for those and other te Tiriti 

related provisions within the Education and Training Act. 

  

And so when looks for rationale in relation to removal of s 127(1)(d) beyond, as 

I say, this reference to boards of trustees not being the core Crown, one time 25 

and again comes back to the fundamental proposition which is compounded 

the more you look in detail at the suite of amendments that have been made 

and more particularly the suite of perspective amendments that arise from the 

recent Cabinet decision that these all reflect a deliberate political decision to 

simply remove and downgrade references to te Tiriti and its principles and their 30 

application within the education system. 

  

In terms of the Treaty references report, the report of that advisory group.  One 

might think that looking to that report given its timing may well inform the 
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changes in decision-making in relation to s 127(1)(d) or s 5 ss (4) for that matter 

being removed when the original proposition was to retain those provisions at 

least.  But of course that doesn't bear any substantive scrutiny because timing 

aside when one looks at both the inputs into the work of that advisory group 

and the product of that advisory group, it is clear as confirmed by Mr Jackson 5 

in evidence and during cross-examination as well that both the advisory group 

and the related and consequential reports from the Ministry, including the 

Regulatory Impact Statement, all indicated that there was high risk in removing 

these provisions and that should be the subject of careful consideration and 

engagement.  And nowhere within any of those documents is there anything 10 

amounting to an objectively justifiable rationale for those changes. 

  

In fact, I think my friend Ms Sykes referred to the fact that, I think she offered to 

file copies if required of public statements that the Minister of Justice at the very 

least has made in the last week when the fact of officials’ advice recommending 15 

against these changes being received simply said in response, and this is me 

summing it up that, well, I’ve reached my view and we've disagreed with that 

advice and those recommendations.  What we don't have is any explanation 

whatsoever, apart from his repeated – the minister’s repeated reference to 

certainty and the need for certainty in Treaty provisions as to why he disagreed 20 

with that advice from officials or the process recommended by the Treaty 

References Advisory Group.   

 

But plainly it was ignored, and we see introduced this particularly when one 

gets on to the more substantive amendments that are now contemplated as a 25 

result of the more recent cabinet decisions, the appearance of this Option 5 that 

wasn't even on the table arising out of the advisory group and the other papers 

going to Cabinet, a decision made by ministers to introduce that option which 

was the standardisation and lowering to take into account, that it does seem to 

be essentially an ideological viewpoint without any substantive analysis in terms 30 

of meaning or effect, let alone the implications and prejudice that the claimants 

have comprehensively identified in the course of this hearing. 

  

One of the things I did want to note in that regard because it comes back time 
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and time again but just by way of example, and list more of these in written 

closings, but in the documentation recently filed, and I'll just make sure I've got 

the right reference point.   

  

The documents that came in on Friday I think it was and I'm referring in 5 

particular to what is document #A054(b), which was annexes to written answers 

on behalf of the Ministry of Justice, and that document had five tabs within it. 

 

Tab 2 was a letter to the Ministerial Advisory Group dated the 3rd of June.  So 

this was setting the detailed frame and information based for the advisory 10 

group's work.  And so, it's important to note that they weren't – well, described 

as a desktop exercise and I think that's still what it was.  There were inputs at 

the outset and these weren't disclosed until, as far as I can see, until these 

documents were provided I think on Friday, late on Friday. 

 15 

But there is in that letter three appendices, one, a list of relevant provisions that 

are within scope, (b) a table of provisions with options, and then (c) a summary 

of analysis for each of the provisions.  And looking at that summary of analysis 

in appendix (c) which is from pages 46 on of document #A054(b), it does look 

like that also repeats the options in the table in appendix (b).   20 

 

But if one looks for example in that document, one sees in terms of s 127(1) at 

page 75 of the – that’s the numbers of the document as a whole, at heading 6: 

Education and Training Act 2020, section 127(1)(d).   The bottom of page 76, 

conclusions, options and implications, and this is a paper prepared by the 25 

Ministry of Justice perhaps with input from the relevant agency, the Ministry of 

Education, it’s not entirely clear but it addresses the options of retaining, 

amending and repealing s 127(1)(d), and I don't propose to read that out but it's 

quite clear that there is significant risks identified with repeal and amending this 

provision and the need for careful consideration which, therefore, to the extent 30 

there was input for the advisory group at the outset, it’s quite evident why when 

they in turn considered s 127(1)(d) while identifying some potential issues in 

terms for reflection they certainly did not promote an option of repeal of that 

provision in the way that was ultimately been manifest last year.  And I suspect 
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in terms of the timing alone, that's insufficient without any other cause or link to 

say that the advisory group's advice was instrumental or underpinned the 

ultimate decision made by the Minister and then Cabinet to remove s 127(1)(d). 

 

Earlier on in that same document, #A054(b) where there is the table, before it 5 

gets into the various Education and Training Act provisions, it has some 

overarching comments that haven't been redacted in relation to the review of 

operative provisions.  And page 23 of the table, that’s appendix (b), it talks about 

operative provisions, being general or specific.  So this is about provisions 

requiring those exercising functions or making decisions to consider act in 10 

accordance with Treaty principles and then specific ones that are applying more 

narrowly than that. 

 

Broadly, what it says when one looks below a large redacted section for legal 

privilege at the bottom of page 23, the Ministry of Justice points out to the 15 

advisory group under the heading “established standards”: “For some operative 

provisions there is an opportunity to consider whether it will be appropriate to 

introduce an established standard for consideration of the Treaty such as have 

regard, take account, or give effect to the Treaty.  Further policy work would be 

needed to determine what standard may be appropriate in any given context, 20 

and the exact wording would need to be worked through with PCO during 

drafting.” 

 

That was the input into the advisory group, the advisory group then reflects in 

largely to the same outcome their view that the extent one is grappling with 25 

these weighting issues, one needs to very carefully on a case by case basis 

assess the contents and implications, and those are policy matters for the 

Crown, not for the advisory group to comment on given as we know each of the 

many statutes they were considering has a unique context and circumstance 

and interests that would need to be taken into account. 30 

  

And what plainly has not happened has there been any consideration given to 

context and exact wording, nor anything to be worked through with respect with 

PCO during drafting because as I said before lunch –  
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(14:03) JUDGE MULLINS TO MR FERGUSON: 

Q. That's the case isn’t it, Mr Ferguson, there's nothing on the evidence to 

suggest each of those clauses have been looked at in terms of why that 

standard was there in the first place and what could happen.  That’s 

correct?  I don’t recall. 5 

A. Well, to the extent that there's a little bit of background in this report on 

this document in appendix (c) of the document which talks about, for 

example, summary provision, what is the Treaty interest being provided 

for, what is the policy objective, and when one looks at that on pages 75 

and 76 which was the sole input into the advisory group it's quite clear 10 

that they are confirming with the Ministry of Justice why those provisions 

are there in terms of supporting Māori-Crown relationships and reflecting 

the key Treaty obligations that are relevant to the provision and their 

recommendations of caution in relation to that respect are therefore 

appropriate.  But when one gets back to the shift from this considered 15 

case by case analysis which the advisory group reflects back as 

appropriate and then a sudden segway to we’re just going to change all 

provisions to take into account, lower all provisions to take into account, 

in many cases there seems to be no analysis whatsoever on a case by 

case basis.   20 

And I think I was going to touch on this later but because – I apologise I 

somewhat late joined in to the party, as it were I’m not entirely sure, 

everything that might be in the document bank that the Crown may have 

provided early on in the inquiry but I couldn't see anything in the key 

documents that've been referred to by witnesses but I did identify and I'm 25 

happy to file for ease of convenience if it's not on the record somewhere 

a paper by the then Deputy Secretary of Education System Policy, the 

Ministry of Education, dated 11 October 2019, who was 

Dr Andrea Schőllman.  And that paper which relates to the Education and 

Training Bill as it then was, there’s a cover sheet, the cover sheet says: 30 

Education and Training Bill, giving better effect to Te Tiriti o Waitangi.  

Proposing Minister, Honourable Chris Hipkins, Minister of Education, 

Advising agencies, Ministry of Education.  Decision sought, approve 

inclusion of proposals to reflect te Tiriti o Waitangi in the Education and 
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Training Bill.  And that document which has various appendices 

comprises 22-pages of analysis of purpose intent likely impact compared 

to status quo and proposed statements of expectations that inter-relate to 

that.   

So we've got a fundamental understanding there of what the policy intent 5 

was under these provisions, and yet beyond a real summary by the 

Ministry of Justice which I say doesn't point in the direction the Crown's 

going, there's no comparable analysis for the Education and Training Act 

Amendments, either those made or those still to be proposed, nor any 

other of the Act’s caught by the broader Treaty clauses review so far as I 10 

am aware.   

And one would expect to see if that was – as that paper stated was its 

intent to clarify and set out in one place all of the provisions in the bill 

which relate to Treaty related functions, duties, and power, and new 

objectives for school boards of trustees including the requirement they 15 

give effect to te Tiriti, et cetera, and justified in terms of ensuring that the 

education legislation better reflects the Crown's Treaty obligations, 

provides benefits to individual Māori students’ educational outcomes and 

wellbeing, benefits for other students, and benefits to the New Zealand 

economy through increased productivity and reduce fiscal cost to the 20 

Crown.  One would reasonably expect that analysis to have been carried 

out now as to why suddenly those provisions are no longer appropriate 

for education system in Aotearoa New Zealand in 2026.  What has 

changed, and nothing empirical has changed in my submission. 

(14:09) MR FERGUSON: (CONTINUES #3.3.015) 25 

I did wanna drop to one other level and again this is just drawing upon the 

Crown's roadmap.  Again, the Crown has Treaty obligations to ensure statutory 

and regulatory settings concerning school boards promote underlying Treaty 

interests, and then s 127 and associated regulations continue to protect those 

Treaty interests.   30 

 

Well, I will listen intently to the Crown's explanation of how that is so, but I for 

one am not convinced by the headline at least.  But that point of the regulations 
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is relevant because it's another amendment that occurred at the same time as 

the removal of s 127(1)(d), and the regulations in question, if I can quickly bring 

them up. 

 

The Education School Planning and Reporting Regulations 2023 which are 5 

made under s 639 of the Education and Training Act, and they're relevant 

because they relate to schools’ strategic plans and annual implementation 

plans as you might recollect me asking Mr Jackson some questions last week 

which arises under s 138 of the Act, and s 138 ss (2) says: The board must 

prepare its first strategic plan and annual implementation plan when required 10 

by regulations made under s 639.  And so, those regulations made under 639 

before these amendments last year, well, they still do, they have a, as I said I 

think a question I put to Mr Jackson, in regulation 7, the board’s strategic plan 

contents is specified in regulation 7(1)(b).  The board’s strategic goals as 

developed in consultation with the school community for meeting the board's 15 

primary objectives as set out in s 127 of the Act.  So yes, that provision is still 

there.  But if one changes the nature and import of s 127 as has occurred in 

relation to Te tiriti, then necessarily the board’s strategic goals that must be 

reflected shift as well.  So it shifts accordingly. 

 20 

Interestingly, the strategic plans also in regulation (1)(d)(i) had to have 

information regarding the link between the board’s strategic goals and the 

statement of national education and learning priorities issued by the Minister 

under section 5.  Of course that is gone and one is not expressing concern 

necessarily about that national education learning priorities disappearing, but 25 

as we know what disappeared with it were the objectives, education objectives 

in s 5 ss 4 which referred to matters Māori. 

 

And then (f) of regulation 7(1) require the strategy to address board strategies 

for giving effect to te Tiriti o Waitangi, including strategies for working to ensure 30 

its plans, policies, and local curriculum reflect local tikanga Māori, mātauranga 

Māori, and Te Ao Māori, achieving equitable outcomes of Māori students by 

taking all reasonable steps to make instruction available in tikanga Māori and 

te reo Māori.  That of course, alongside 127(1)(d) being removed, that provision 
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and (f) – well, first was amended, so regulation 7(1)(f) now says the board 

strategies for seeking to achieve equitable outcomes for Māori students, taking 

all reasonable steps to provide students to be taught and to learn in te reo Māori 

at the request of parents or immediate caregivers, and taking all reasonable 

steps to ensure that the policies and practices for the school reflect 5 

New Zealand cultural diversity.  So again, shifting down in terms of the 

regulations that support the reporting of boards of trustees and their strategic 

direction to reflect that shift away from te Tiriti.   

 

 One of the ironies, and I think this is an irony, is that previously when there was 10 

that specific Treaty provision within 127(1)(d) and then in regulation 7(1)(f), 

reflecting that, referring to te Tiriti o Waitangi, there was a separate regulation 

7(2) which said If a board is a specified kura board, the board may develop 

strategic goals that reflect local tikanga and – sorry, I read the wrong one.  If a 

board is a specified kura board, first, the requirements in subclause (1)(f) do 15 

not apply (so that overarching te Tiriti obligation on boards does not apply(; and 

(b) the board’s strategic plan must instead include a general statement about 

how the kaupapa of the board’s school reflects te Tiriti o Waitangi.  Obviously, 

reflecting was needless to say that they're fundamentally delivering on that 

objective in any event and they're focusing in terms of kura boards on 20 

Kura Kaupapa Māori schools, designated character schools that is hapū or 

iwi-based or affiliates with Ngā Kura ā Iwi o Aotearoa or a state integrated 

school with a special character that is iwi or hapū based. 

 

Now the interesting thing, whilst stripping te Tiriti away from school boards, their 25 

regulations post-the amendments in November last year still say if a board is a 

specified kura board, the requirement in subclause (1)(f) now amended to not 

refer to te Tiriti does not apply, and (b), the board’s strategic plan must instead 

include a general statement about how the kaupapa of the board’s school 

reflects te Tiriti o Waitangi.  So it seems somewhere in all of this, it's not that 30 

the Ministry don't think te Tiriti o Waitangi should apply to boards, it should only 

apply to the boards of kura boards of trustees.  And I think again that speaks 

volumes in terms of really underpins the rationale here in terms of these 

amendments. 
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I've made brief comments in relation to the amendments of Te Mātaiaho, but I 

don't propose to address, they'll be developed in full written closing, but 

certainly Dr Mahara in her evidence indicated the impacts for Waikato which 

will be the focus in that respect, and others have addressed that 5 

comprehensively. 

 

In terms then of the review of the Treaty of Waitangi and legislation bill as it’s I 

think now tentatively caused, somebody unkindly suggested it was the Treaty 

eradication bill, it's perhaps not true but certainly the Treaty erosion bill might 10 

be an apt description.  I've covered off a number of these points in dealing with 

other issues to date.  But I think it's quite clear as I've said that these decisions, 

the same paragraph 19 of the synopsis, was developed and consulted on with 

whom it's not quite clear in December 2025, placed before Cabinet for a 

decision by February 2026, and none of this information disclosed until 15 

April 2026 despite the present inquiry being filed in November of last year.  

Instead the minister chose not to proactively release the documents 

inconsistent with the Cabinet Manual Guidelines and the duty of candour in that 

regard, and in fact as I’ve noted we were still receiving substantive documents 

inter-related to that process on Friday, and there are at least two more 20 

documents that interplay with that that are among the requests for additional 

documentation that the Crown is due to file I think by the 30th, by Thursday this 

week, looking at the Tribunal’s last directions. 

 

The sole engagement that the Crown claims to have undertaken or perhaps to 25 

rely on the perspective targeted undertaking is the so-called targeted 

consultation with the National Iwi Chairs Forum.  That has been referred to and 

Mr Kibblewhite addressed that in his evidence.  I have today filed a 

memorandum of council which I trust the members of the Tribunal have which 

responds to the request of the Tribunal in its last directions for some clarification 30 

regarding the position of the National Iwi Chairs Forum.  I know it's specifically 

in relation to the extra week for a response that was proffered by Mr Kibblewhite 

in a meeting on 14 April but there has now been a substantive response by the 

National Iwi Chairs Forum which was provided in the form of a letter addressed 
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from the National Iwi Chairs Forum to the Prime Minister but responding to the 

letter that the Minister of Justice had written dated 2 April 2026.  And both of 

those letters are provided at appendices (a) and (b) to that memorandum of 

today's date.   

 5 

I think what is clear, and particularly if the Tribunal hasn’t had had the 

opportunity to consider that, is that I make a number of comments 

acknowledging my friend Ms Sykes’ comment about why there's engagement 

with the National Iwi Chairs Forum, and I suspect the answer will be you'd have 

to ask the minister who wrote the letter to which the National Iwi Chairs Forum 10 

had been reacting in the very limited time available.   

 

But that letter to the Prime Minister clearly sets out the position of the Iwi Chairs 

Forum which opposes in the strongest possible terms both the proposed 

legislative amendments and the process that has been followed.  Notes in 15 

particular the lack of engagement with iwi and hapū in relation to decisions, and 

that engagement is now only being sought once substantive decisions have 

been made by cabinet drafting instructions issued.  That's in the suggestion as 

we've heard far too often in recent last couple of years that the Select 

Committee process provides a sufficient opportunity with those with interest to 20 

have their say, which the Iwi Chairs Forum describe as frankly offensive and 

inadequate.   

 

There is a specific reference to the Education and Training Act.  The 

Iwi Chairs Forum noting that is particularly egregious that decisions have been 25 

made to include provisions referring to te Tiriti in the Education and Training 

Act and also the Climate Change Response Act for that matter when issues 

relating to those acts are the subject of active hearings before the 

Waitangi Tribunal.  Rejects the asserted need for clarity and certainty, instead 

calls the proposed government action is precisely what it is in my submission, 30 

a conscious decision by this government to purposely diminish the statutory 

recognition of te Tiriti and its principles without any proper analysis or 

justification. 
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In terms of action, the Iwi Chairs Forum urge the Prime Minister to immediately 

withdraw the proposals and the instructions to PCO and to meet with the NICF 

to discuss and agree on a te Tiriti compliant process by which improvements to 

relevant statutes are progressed on a fully informed and carefully considered 

statute by statute basis.  And in that respect, what is clearly required is not some 5 

broad brush engagement across the board with the NICF, let alone any other 

singular group in relation to a host of statutes that cover a range of areas, legal 

issues and interests as my friend Ms Sykes identified earlier, but rather a case 

by case analysis which in my submission and the view of the Iwi Chairs Forum 

would require the specific context and relevant parties with interest to be 10 

engaged in order to review and consider and discuss whether any amendments 

are required in order to improve those statutory provisions if at all. 

  

And in that regard it is somewhat bewildering, in my submission, that there has 

been this monocular letter that somehow is seen to tick a box, and with respect 15 

the National Iwi Chairs Forum of which Waikato is a member, you know, this is 

much tarnished by these decisions by the  Government which are unilateral to 

engage with them and no one else, and hence the response that has been 

provided in this regard.   

 20 

But it's quite clear that this is not for want of knowledge of who the interested 

parties are.  The document that came through on Friday which I took the panel 

to earlier which is document #A054(b), and that letter from the Ministry of 

Justice of 3 June, appendix (c), summaries of analysis (inaudible 14:24:12) of 

the provisions.  I took the Tribunal to page 76 of that, and interestingly, even 25 

though the advisory group itself I don't believe had any mandate to go and 

engage and did not go and engage to my knowledge with anyone other than 

the relevant agencies and perhaps even then in a limited form.   

 

There is an indicative list of interested parties, this is for the Education and 30 

Training Act 2020, and that includes the Māori Education Advisory Group, 

Te Matakāhuki, the Mātauranga Iwi Leaders Forum which I think is intended to 

mean the Mātauranga Iwi Leaders Group which is a leaders group part of 

Pou Tangata within the Iwi Chairs Forum that was established by the late 
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Sir Toby Curtis, Te Rūnanganui o Ngā Kura Kaupapa, Ngā Kura Iwi o Aotearoa, 

Te Akatea New Zealand Māori Principals Association, New Zealand School 

Boards Association, Secondary Principals’ Association, New Zealand 

Principals Federation, New Zealand Post Primary Teachers Association, NZEI, 

Māori Education Organisations, New Zealand Qualifications Authority, Tertiary 5 

Education Commission, Education New Zealand, and the Education Review 

Office.  All of those are identified by the Ministry of Justice in June last year as 

those who have an interest in s 127(1)(d). 

 

The fact that that list has been ignored in its entirety, unless somehow the 10 

Minister has thought that the Iwi Chairs Forum is a substitute for the specific 

education focus Mātauranga Iwi Leaders Group, and there's no suggestion he 

has made that assessment, just shows the paucity of analysis and engagement 

that is needed in order for a Treaty compliant process to be undertaken let alone 

what the substantive outcomes of that process should be.  And this will be the 15 

same for every one of the 14 or so Acts that are the subject of these latest 

decisions.   

 

And so, even within the National Iwi Chairs Forum to the extent they do provide 

some role on behalf of the iwi that are members, even within those 14 statutes 20 

they traverse a range of areas that would be covered by multiple of the pou and 

in which all iwi and their hapū would have an interest in addition to these 

collective organisations.  And that is the process which Waikato considers and 

which the National Iwi Chairs Forum considers needs to occur at a bare 

minimum in this respect. 25 

 

I've briefly touched and times getting on so I'll bring it to a halt in this regard but 

briefly touched on the fact that this review is now calling into question squarely 

has because if one looks at the provisions that are within ambit s 4 and s 9 and 

s 32 which refer to, in two cases, to honour, and in the case of s 9 to give effect 30 

to, are clearly within, squarely within the scope of the decision that's been made 

by Cabinet to lower to take into account.  That's a conscious decision to 

downgrade and diminish it necessarily must have an impact on the Act as a 

whole. 
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(14:27) JUDGE MULLINS TO MR FERGUSON:  

Q. Mr Ferguson, can I just ask you, the Crown's memo, I think it was the one 

that was filed on Friday, and they talked about those provisions, the 

purpose provisions, the ones you're talking about, and they’ve said there 

that the application of take into account proposal to the purpose 5 

provisions is subject to further consideration.  This reflects the position 

set out in the Cabinet paper which acknowledges that the take into 

account standard will not work in all instance and that no standard at all 

is likely to be required in purpose provisions, long titles or appointment 

provisions.  The Cabinet minute similarly frames the relevant proposal as 10 

applying only in situations where a Treaty standard is needed, which may 

not be the case for purpose provisions whose function is to communicate 

the intended effect of legislation rather than to impose obligations on 

decision-makers.  So it's the bit that no standard at all is likely to be 

required in purpose provisions, and when I read it at first glance, and I'm 15 

asking your opinion on this, I thought so there'd be no – are they saying 

that there'll be absolutely no reference to the Treaty at all in those purpose 

provisions?  So they will completely, not just lower it to take it into account, 

but it's unnecessary in the purpose provision, so any reference to the 

Treaty at all will be removed? 20 

A. Sorry, are you referring to the Cabinet minute itself? 

Q.  No, this is, well, this was in their memo that they filed on Friday I think 

which talks about the provisions – so it's responding to our direction to 

confirm the precise amendments proposed. 

A. Yes. 25 

Q. They filed a memo on that.  Sorry Mr Ferguson, I don't have the number 

for it.  And then they go on to explain and they talk about the various 

provisions, and at paragraph 2.5 they talk about those three purpose 

provisions out of the nine that are in scope.  And the way I read their 

paragraph 2.6 suggests to me that take into account won't work in 30 

purpose provisions and it is likely that no standard at all will be required, 

which says to me, are they saying remove any reference to the Treaty at 

all in the purpose provision? 

A. Well, two things I say.  That's commentary in a Cabinet paper and it's not 
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reflected in the decisions that have been made by Cabinet which simply 

say references within scope should be amended.  So in situations where 

a Treaty standard is needed should be no higher than take into account.  

And then we have the lists of provisions that are within scope which 

includes both s 9 and s 32(h).  Now, it may be suggesting that there's 5 

some wriggle room in that regard.  I would've suspected if that is the case 

and there is further analysis occurring in relation to that and instructions 

haven't been given to PCO in relation to what should occur to sections 

4(d), 9 and 32(h), I would've expected to see that advanced in evidence, 

and we have nothing.  We have the cabinet minute and its stated intention 10 

in this regard, and we've had comments.  I think one of the comments, 

with all your respect, made by the Minister recently referred to the notion 

of honouring in its uncertainty.  So if there's suggestion that’s either going 

to come out as one possibility or may stay as honours, I'm not sure there 

is any evidence beyond the assertion.  My friend's memo and the 15 

reference to the Cabinet paper that applies only in situations where a 

Treaty standard, which may not be the case for purpose provisions, if 

instructions have gone to PCO, begs the question as to when that 

decision is being made if it has not already been made. 

Q. So no standard at all is likely to be required in purpose provisions 20 

suggests that it very likely could be taken out in its entirety.   

A. Well that’s right, as opposed to retaining the word honour te Tiriti in that 

regard.  I mean when one looked at the original intent of the advisory 

group’s work it seemed to me that purpose provisions were kind of set 

aside as being because they're generally signed posts and not operative 25 

in and of themselves, but they are strong.  Interpreted of (a) 

(inaudible 14:32:38) one is looking at specific provisions that they 

wouldn't be touched but then the decision that's again made late in the 

piece to put all of the other provisions referring to te Tiriti within the 

Education and Training Act within the scope of the review, partially the 30 

advisory group’s review but it seems to be more the broader review 

process, then I think that seems to be a slight different in terms of 

approach.   
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Q. It’s different, isn’t it, from what was set out in the Coalition Agreement 

which talks about the references in relation to the principles of the Treaty, 

to then now be widened to include all Treaty references. 

A. Yes, I think that's right, and it does seem to me this somewhat moving 

feast – sorry.  And this is part of the challenge I think that the claimants 5 

and interested parties have with identifying what is within the scope of the 

various decisions at any particular point in time because there seem to 

be, the most substantive decisions seem to be made well into a process 

that's advanced, be it the s 127(1)(d) or the 5(4) removal for that matter, 

or the reference of a much broader range of provisions to the advisory 10 

group, or suddenly to Option 5 when one’s looking at the most recent 

Cabinet decisions.  None of them ever seem to be on the table for much 

of the evidential trail in terms of documents and analysis and suddenly 

appear often seemingly linked to decisions that are Cabinet or ministerial 

initiative of which there seems to be very little substantive material or 15 

analysis around, and I think that is a problem in that regard.  My friend 

Mr Gucake has usefully referred to the fact there is a footnote 3 in the 

Crown's memorandum that your Honour has referred to, which is the 

document that’s I think #3.2.019, Memorandum of Counsel, 24 April, 

which says this is a purpose provision, referring, I think – sorry.  This is a 20 

purpose provision and accordingly the proposal to amend the Treaty of 

Waitangi is subject to a further decision by the Minister of Justice 

supported by the Ministry of Justice’s advice outlined below.  So that's 

referring to it seems, and I'm not sure if it's the right footnote because it's 

referring there to s 398(b), not to s 9 or 32(h), and s 398(b) is a purpose 25 

provision that relates to I think industry – Teachers’ Council and things of 

that nature as I understand it, it's in a separate part of the Act.  So s 398(b) 

is a purpose of provision for I think part 7A of the Act, off the top of my 

head.  Sorry, section 328(h) has the same footnote, I’ve just noticed sorry. 

Yes, so again, is a further decision to be made evidently, supported by 30 

Ministry of Justice advice.  But quite what the timing and process for that 

is, is not clear as it's not clear on the face of the Cabinet minute, so there's 

obviously been a separate decision in relation to that.  But what one is to 

take of it?  What this Tribunal is to make of it on the face of the stated 
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intent is difficult to make.  And I suspect my friend for the Crown can 

provide advice about when officials will provide further advice to the 

minister and appropriate treatment of the three purpose provisions and 

related matters, but it seems to me that, and at least as so far as those 

provisions are concerned, if anything it heightens the importance of the 5 

Tribunal’s first stage report IN relation to the potential implications of the 

review and amendment of those provisions given that it's unclear what 

the suite of options that fit within the term appropriate treatment means in 

that regard. 

Q. I notice even the footnote says, well, waiting subject to a further decision 10 

by the Minister of Justice supported by the Ministry of Justice advice.  No 

Ministry of Education advice seems to be included in there.   

A. Yes and obviously quite what advice is required in that respect, given the 

extensive advice over several years that exists in relation to those 

provisions, their inclusion in the 2020 Act and the importance and reliance 15 

on those provisions in a number of the papers that seek to soften the blow 

as it were of the removal of s 127(1)(d) and even curriculum changes by 

referring to these other obligations which will reinforce the importance and 

application of te Tiriti within the education system.  So quite what different 

or additional advice is required to be given by officials be the Ministry of 20 

Justice or Ministry of Education is difficult to speculate about because 

their position appears fairly clear based on the paper trail before the 

Tribunal.  So again, whether – seems to me we've got a spectrum – at 

best perhaps there's some remote prospect that they will remain 

unchanged in terms of those three purpose of provisions, or it doesn't 25 

cover s 9 of course which says to give effect to, or they'll be downgraded 

to purpose of provisions that take into account, or I suppose, given the 

options have always been retain, amend, or repeal, that they are removed 

all together.  So I suspect we have less certainty rather than more and 

that would have – 30 

Q. Well that’s certainly what’s suggested in the Crown’s memo. 

A. And that would have an even more chilling effect with respect in terms of 

the compounding nature of the removals to date.  I mean we’ve had to 

have had a case that's been advanced up until the last week or so on the 
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basis that these changes that are occurring are mitigated by continuing 

substantive obligations that are material and important because of the 

way in which they direct and provide overarching purpose and intent not 

only to the Ministry but even percolating down to school boards of 

trustees.  That even the reframed s 127(1)(e) which no longer talks about 5 

te Tiriti is still listed in s 9 as one of the provisions in the Act that is 

intended to reflect the Crown giving effect to te Tiriti, which seems 

somewhat peculiar to me in that regard.  But because that is potentially 

downgraded, we have some significant concerns as to where that leaves 

us.  We’ve essentially got that if there is any change by removal or 10 

downgrading of any of these three provisions or four provisions, 3, 32, 

and 9, then essentially a fundamental plank of the Crown's submission 

that somehow matters are Treaty compliant falls completely away, and 

the rationale upon which decisions have been advanced it no longer 

exists. 15 

Q. Mr Ferguson, I am conscious that your time is all but up.   

A. It is indeed. 

Q. Did you want to just –  

(14:42) MR FERGUSON: (CONTINUES #3.3.015) 

I just think I don't need to touch on prejudice, it’s been covered 20 

comprehensively.   

 

I think just in terms of the relief sought, and particularly in terms of the 

recommendations in relation to 127(1)(d) and the National Curriculum, endorse 

the relief that’s sought, and that relation – relation to that by the claimants at all 25 

levels in terms of the proposed bill for the Treaty Clauses Review, that entire 

reform process should be halted in the view of Waikato given the significant 

procedural and substantive concerns and the undermining of te Tiriti that has 

already occurred, and it's likely to be further exacerbated I would suspect.  I 

doubt the Crown is suggesting that there's a reasonable prospect that no 30 

change will be made to those provisions.   
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At a minimum, the Crown should rescind its decision to include the Education 

and Training Act provisions within the scope of the proposed bill that is currently 

sitting with PCO within drafting instructions pending to enable this Tribunal to 

report.  And that further meaningful engagement with Māori should be 

undertaken with all relevant interested parties including those on the list 5 

identified by the Ministry of Justice back in June last year in relation to the 

Education and Training Act and any further review of provisions, and Waikato 

would say and similarly in relation to every other Act that is within the broader 

scope of that review and the proposed bill with the relevant interested parties 

in each of those legislative frameworks which will differ in almost every case. 10 

  

So unless I can help the Tribunal further those are a brief overview in the time 

available and probably beyond the time available of the matters that will be 

traversed in more detail in written closing submissions. 

(14:44) DR PAUL HAMER TO MR FERGUSON: 15 

Q. Mr Ferguson this isn't something you need to explain now in these oral 

submissions but I noted that you refer at footnote 39 to the Court’s 

descriptions of take into account as the weakest standard.  You name a 

few cases.  I just wondered if in your written submissions you were gonna 

expand on that a little bit more, a bit more detail about what the courts 20 

have said, and if you were intending to draw any contrast with strong 

Treaty clauses such as I think it's s 4 of the Conservation Act which 

probably led to the Whale Watching case, and of course the provisions in 

State-owned Enterprises Act that led to the lands case.  So really it's just 

a question whether you're going to expand on that and/or an invitation to 25 

do so, particularly around take into account.  That’s all I was going to ask 

about. 

A. I think that would be – I expect there is an intention in terms of looking at 

the work in progress on that to traverse those matters and we can reflect 

on the invitation you've made to do that.  I think if I was to say one thing 30 

now and I think this goes to the importance of context of each piece of 

legislation in the context within the legislation is that even take into 

account or have particular regard to or give effect to in terms of its import 
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and effect will depend on the precise statutory context.  So even to 

provisions that refer to give effect to may be quite different in terms of 

how they manifest themselves depending on the precise statute, and an 

example of that, and then I'll shut up I promise, is as you say, s 4 of the 

Conservation Act, because of where that sits in the Act which says that 5 

this Act shall be interpreted and administered, I think, or in accordance 

with – in a manner that gives effect to the principles of te Tiriti.  The 

Supreme Court found in the Ngāi Tai ki Tāmaki case, which kind of took 

the isolated approach to whale watch and reminded the 

Department of Conservation that that obligation applies generally not just 10 

specifically to that fact situation, was that all decisions that the Minister 

and the Department make under the Conservation Act must be made in 

a manner that gives effect to the principles of te Tiriti.  So it's not this one 

cancels out the other.  It's not a question of it being inconsistent and the 

conservation principles prevail as was argued in Ngāi Tai ki Tāmaki by 15 

the Crown, but rather no, you give effect to the or you carry out your 

conservation principles in a manner that gives effect to the principles of 

te Tiriti.  If one contrasts that with give effect to Te Ture Whai Mana, the 

vision and strategy for the Waikato River which is an obligation that exists 

under the Waikato River Settlement, councils are required to give effect 20 

to that within their regional and district plans, and so that's giving effect to 

it within particular elements of their making rather than imbuing across.  

So even with the strongest term, give effect to, one needs to be careful 

about considering the actual intent and purpose of the provision.  What 

lifting is it doing? What are decision-makers grappling with?  Where does 25 

it impact?  So even with take into account, there are a variations similarly 

with recognise and provide for or have particular regard to.  So very much 

I think they are a hierarchy and they do downgrade but even within that 

one can't make generic assumptions in my submission that again 

reinforces the need for the very specific informed by external as well as 30 

internal engagement by the Crown, each and every one of those statutes 

and relevant provisions. 



116 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

(14:48) JUDGE MULLINS TO MR FERGUSON:  

Q. In this context too, isn’t it, in a context specific basis, Mr Ferguson.  I mean 

the purpose of this Act is to establish and regulate an education system 

that honours te Tiriti o Waitangi.  And so, that is the specific context at 

play here in relation to the give effect to and the other things. 5 

A. That’s right, and that's the system as a whole.  Everything must reflect 

that alongside the other requirements of the purpose provision.  And 

they're not in conflict, which it seems to be the view that somehow te Tiriti 

and its principles innately always create a conflict or give rise to a tension 

point.  That's an ideological perspective.  It's not a, it’s by no means a 10 

reality if people embrace it alongside the other statutory obligations.  

There is always a way to do anything lawfully and objectively in a way 

that honours te Tiriti, that gives effect to te Tiriti, and there should be no 

fear of any decision-maker or board of trustee for that matter or minister 

of those obligations.  They are reflective of good that we should be 15 

demanding.  And I thought we'd got past demanding as a society in 2026, 

in Aotearoa, New Zealand.  We seem to be, as I said, in another inquiry, 

we're regressing one or two generations of progress.  And the impact of 

that beyond immediate impacts on our education system, let alone the 

products of that, is quite frankly chilling.   20 

(14:50) DR PAUL HAMER TO MR FERGUSON: 

Q. And perhaps you could also be invited in your written submissions to 

reflect on what I think the Waitangi Tribunal has said in the Wai 262 

Report about the Conservation Act that a strong Treaty clause is not 

enough on its own.  And you'll be aware of what the Tribunal had said on 25 

that occasion that there are other aspects of conservation policy where 

that section for obligation didn't seem to have been reflected, and I'd be 

interested to know how you'd reflect on that in the context of the Education 

and Training Act as well.  But I think you've just been answering that but… 

A. I'm happy to do that, provided I don't have to re-read Wai 262. 30 

(14:51) DEREK FOX TO MR FERGUSON: 

Q. If later on, well, given the range of possibilities for a Treaty clause, an 
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appropriate Treaty clause in this case, and if after the closing of this 

hearing the Crown approached you to get your opinion on what would be 

an appropriate Treaty clause, what would you say? 

A. In relation to these provisions that are already in the Act, they're already 

fit for purpose, they were carefully considered.  There's significant 5 

analysis in underpinning empirical evidence and policy objective that 

reflects why they were in the 2020 Act, including the paper that I refer to 

which I can provide a copy of to the Tribunal from 2019.  What are we 

trying to fix if it's not broken? And I've yet to see any suggestion that 

anything in this Act is broken.  This seems to be motivated by other 10 

matters, and other counsel have been quite clear about what those other 

matters are that have coloured the decisions that have been made and 

the decisions that seem to be imminent, notwithstanding the Crown 

suggestion that maybe there's scope for some other alternatives to come 

out of decisions still to be made.    15 

Q. Should the Crown decide to progress with this (inaudible 14:52:59), do 

you see that improving any education outcomes? 

A. Progress what (inaudible 14:53:06)? 

Q. Continuing on this present path, removing 127(d) and so on.   

A. Many more experts have given evidence than me but from all I've heard 20 

and seen, and as the father of a Māori child and in a Mainstream 

co-educational school that struggles at the best of times with the way in 

which matters are taught and finding identity within that system, that 

seems bleak to say the least and one would need to give serious 

consideration to what the purpose of the education system is in terms of 25 

mainstream for the however many percent it is, probably 70-80% of Māori 

in Mainstream education, state education, and that should be a concern 

for society as a whole.  The demographics speak for themselves. 

Q. Thank you very much. 

(14:54) GERRARD ALBERT TO MR FERGUSON: 30 

Q. Couldn’t let the opportunity go, Mr Ferguson.  If there is an onus on the 

Crown to provide for te Tiriti in key areas such as education of course, 

the removal of those provisions or adjustment, that provides even greater 
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onus or responsibility on the Crown to go through due diligence and 

establish that what they're doing is in fact necessary and keeping with the 

Treaty partner’s desire to evolve and develop.  It’s a straight yes or no, 

that’s correct, yes? 

A. Yes, completely correct. 5 

Q. Thank you. 

 JUDGE MULLINS: 

Thank you Mr Ferguson.  We look forward to you taking us up on our invitations 

in relation to your written closings.   

MR FERGUSON: 10 

Tomorrow, yes, indeed.  All the questions seem to go to the latter issues 

unfortunately unless I can think of a crafty way of connecting them with issues 

A to J. 

HEARING ADJOURNS: 2.55 PM 

HEARING RESUMES: 2.58 PM 15 

JUDGE MULLINS: 

Ka hoatu te rākau ki a koe Mr Clatworthy. 

(14:58) MR HARRY CLATWORTHY: (#3.3.016) 

Tēnā koe e te Kaiwhakawā, otirā tēnā koutou e te tēpu rangatira, tēnā koutou 

anō hoki ki te rōpū kua huihui mai nei.  Ko Mr Clatworthy ahau.   May it please 20 

your Honour, and greetings to the esteemed panel, and greetings to 

everyone gathered here.  I am Mr Clatworthy.  I am speaking to the closing 

submissions of Wai 3504, a claim by the NZ PPTA who are acting as an 

interested party to this hearing.  Your Honour, an outline of our closing 

submissions was filed with appellation #3.3.016.   25 

 

Your Honour, before I start I’d just like to repeat the acknowledgement to all 

those working in education who've been part of this inquiry.  I'm sure they had 
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more relaxing plans for their school holidays than sitting through an urgent 

hearing, so just acknowledging the massive contribution that they've made and 

the huge amount of evidence that they've been able to place before this inquiry 

in a short period of time.   

 5 

Anō, kei noho ahau ka wareware taku mihi ki tōku nani, ki tōku kuia, he kaiako 

ia, kua whāngaia ahau e ia, nōna.  Me mihi ka tika anō hoki ki tōku auntie 

Nanny, ko Professor Ngahuia Dixon, ko ngā wāhine kaiako e rua kua 

whakaaweawe i ahau.  And I must acknowledge my grandmother, she is a 

teacher and she is (inaudible 14:59:13).  And I also must acknowledge my 10 

aunty Nanny, Professor Ngahuia Dixon, two female teachers who 

influenced me greatly. 

  

You Honour, i tēnei rā, ahakoa ehara i te mea waihotia te wāhanga pai katoa 

mō te mutunga, ko mātou te kaikōrero whakamutunga mō tēnei taha, mō te 15 

taha o ngā kaikerēme, nō reira māku e whakakapi poto te kōrero mō tēnei taha.  

Today, I will leave the best part for the end.  We are the final submitters 

from the claimants’ side, and so I will give a brief closing submission for 

this side. 

 20 

Because your Honour we are last in order, many of my learned friends have 

addressed many of the issues that we wish to raise, and e tautoko ana ngā 

kōrero kua kōrerotia endorse the (inaudible 14:59:53), we do adopt those 

submissions and particular the extensive submissions made regarding issues 

(k) to (o). 25 

 

We consider that a useful way to whakakapi was to hīkoi ki te muri go back 

and to look at the principles that the Crown themselves has noted they need to 

follow in the education sector, to balance those principles against the conduct 

of the Crown, the evidence that has come forward in this inquiry, and the wider 30 

contextual and historical framework that these changes are operating within. 

 

The outline of closing submissions released by the Crown this morning were 

brief as has been raised by my friend Ms Sykes, but they did note that multiple 
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Treaty principles are engaged and the Crown accepts that are significant and 

enduring Treaty obligations in the education sector. 

 

Nō reira, ka huri ki te and so I will turn to the brief of evidence of 

Ellen MacGregor-Reid for the Crown that identified three principles of the 5 

Treaty, that it was stated the Crown is required to act consistently with, within 

the Education context.  Each of these will be addressed. 

  

Counsel notes that it is important to keep in mind that the policies before the 

Tribunal in this inquiry are the result of predetermined political decisions of the 10 

Crown, stemming from the coalition agreement. 

  

If I may quote from the letter of the National Iwi Chairs Forum to the Crown that 

was filed by my learned friends from Whāia Legal this morning concerning the 

wider removal of Treaty references from legislation:  “It is clear to us that these 15 

proposed reforms are ideologically driven and not grounded in good public 

policy that will address a specific problem or need.”  E tautoko ana tērā tūranga 

we support that position with regards to the changes to the Education and 

Training Act. 

  20 

We submit that it is clear when the conduct of the Crown is tested against the 

principles identified by the Crown themselves, that every principle is breached. 

  

We consider that the effect of these ideologically driven breaches on the taonga 

that is our tamariki, our rangatahi, our reo, our mātauranga, and on the future 25 

of the Treaty relationship in Aotearoa, that they must be opposed by the 

Tribunal in the strongest terms possible. 

 

I'd first like to touch on the principle of Partnership. 

 30 

Ms MacGregor-Reid defined this as partnership requiring the Crown and Māori 

to act towards one another in good faith, reasonably and honourably, with 

mutual respect and a shared commitment to addressing Māori education 

interests and outcomes.  We submit that the Crown has acted in breach of these 
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obligations. 

 

Put simply, the Crown has made these policy decisions unilaterally without the 

involvement or even notification of Māori and despite huge opposition from 

Māori and particularly from Māori experts and those on the ground within the 5 

education sector.  There cannot be a relationship of good faith or shared 

commitment in these circumstances. 

 

The brief of evidence from NZ PPTA CEO Chris Abercrombie laid out the 

consistent ignorance by the Crown of the opposition of the claimants to these 10 

policies, including press releases and Select Committee submissions against 

proposed changes to s 127 and the local curriculum.  A 24,000 strong petition 

submitted to Parliament opposing the removal of s 127(1)(d).  Strong opposition 

voice to the curriculum changes, including a letter to the minister.  A lack of 

open involvement of the sector in writing of the draft curriculums, and ignorance 15 

of the submissions on the draft curriculums being reflected in the final 

curriculums regarding English and Maths.  It's the worry of the claimants that 

this will again be repeated in the draft Social Sciences Curriculum. 

  

When we consider the rewrite of the History's curriculum, the Crown, far from 20 

acting openly and in good faith, has hid this curriculum behind a shroud of 

secrecy and non-disclosure. 

 

This picture of a Crown ignoring their partnership obligations has been 

remarkably consistent in the large amount of evidence put forward in this 25 

inquiry.  From the many different witnesses, different claims and interested 

parties.   

 

Your Honour, something that I learnt being raised by grandmother who is a 

teacher was you can't get anything past the teacher.  They’re extremely sharp 30 

and they know every trick in the book.  And I think we've all been reminded of 

that throughout this inquiry.   
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Teachers and education professionals are very aware of the prejudicial 

changes that are happening in their sector and that they're being asked to 

implement.  They’ve united in opposition across the different claims to bring 

these same concerns before the Tribunal.  He waka eke noa rātou.  They’re all 

in the waka together. 5 

  

Any justification by the Crown that these changes are motivated by a desire or 

a shared commitment to improve outcomes for Māori has in our submission 

been contradicted by the views of educational professionals placed before this 

inquiry as well as the more than 1,800 schools that signed Te Rārangi Rangatira 10 

and pledged their desire to continue to uphold te Tiriti because they believe it 

is important and necessary for their tauira. 

 

I'd now like to touch on the principle of Active Protection. 

 15 

Ms MacGregor-Reid identified this as a principle requiring the Crown to take 

positive steps, to protect Māori rights and interests in education, including 

taonga such as te reo Māori, mātauranga Māori and equitable access to 

educational opportunity and success.  We will address whether we consider 

each of these taonga identified by Ms MacGregor-Reid are protected under 20 

these policies. 

 

The first taonga discussed by Ms MacGregor-Reid is te reo Māori.  Te Reo 

Māori is a taonga that has been not only identified many times by the Tribunal 

but legislatively recognised in the Te Ture mō te Reo 2016 Act.  It is clear that 25 

the Crown has an obligation to uphold and encourage te reo Māori to grow and 

thrive as a language through the education sector. 

  

While te reo Māori is not explicitly included within s 127(1)(d), counsel submits 

that the teaching of te reo Māori at schools does fall within the remit of giving 30 

effect to te Tiriti o Waitangi, and that any prejudice that will result from the 

removal of s 127(1)(d) must be considered in the context of the wider changes 

to the Education Act.  Furthermore, the Crown has justified the removal of s 

127(1)(d) by stating that they themselves are responsible for and will uphold te 
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Tiriti obligations.   

 

In counsel’s submission, it is then necessary to look at the Crown's wider 

conduct to test whether it is itself taking on te Tiriti obligations. 

  5 

It would then make sense that the first place that should be investigated as to 

whether the Crown is taking on te Tiriti obligations is the other changes  

contemporaneously made to the Education and Training Act.  If the Crown is 

dedicated to upholding to Tiriti, we would expect any amendments to the 

Education and Training Act to facilitate the Crown to further meet its Treaty 10 

obligations. 

  

In relation to reo Māori, the opposite has occurred.  Alongside a decrease in 

kupu Māori from 2023 to the knowledge-rich curriculum as part of the wider 

amendment to s 127 of the Education and Training Act, the Crown has removed 15 

the requirement for schools to take all reasonable steps to make instruction 

available in te reo Māori and tikanga Māori and replace this with the requirement 

whereby schools only have to provide instruction at the request of a parent or 

caregiver. 

 20 

Counsel submits that the dual effect of the removal of this requirement 

alongside the removal of the requirement for school boards to give effect to te 

Tiriti under s 127(1)(d), by which we consider they could discharge this by 

offering te reo Māori represents a failure to actively protect the taonga that is te 

reo Māori.  In this case, the Crown appears to have shifted the obligation to 25 

protect te reo Māori from school boards, not to themselves but to parents. 

  

The Crown has provided no evidence as to how parents are to make this 

request, whether parents are aware of this law change, and the issue of te reo 

whakamā and trauma that may prevent parents from making this request. 30 

 

Ka huri ahau ki te taonga o Mātauranga Māori.  I now turn to the taonga that 

is Māori knowledge.   
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Mātauranga Māori was acknowledged by Ms MacGregor-Reid as a taonga.  We 

submit that this necessarily includes Māori knowledge, ways of understanding, 

and Māori history.  

  

I would also like to touch on social cohesion, the Treaty relationship and 5 

prejudice against Māori.   

 

The Tribunal acknowledged in the Ngā Mātāpono report that the Crown had to 

uphold cohesion and protect against prejudice against Māori as part of the 

principle of good government.   10 

  

A huge amount of evidence has been filed before this Tribunal that has 

discussed a prejudicial changes to the National Curriculum and particularly the 

Aotearoa History's Curriculum and updated draft Social Sciences Curriculum.   

 15 

A helpful table of hearing transcripts regarding reference to these curriculum 

changes was filed by my friends from Tūkau Law at #3.3.017(b). 

  

In counsel’s submission, the evidence has clearly demonstrated that the 

proposed changes to the National Curriculum will teach our tamariki a skewed 20 

view of history that minimises te Tiriti o Waitangi, Māori history and the negative 

impacts of colonisation, while promoting Eurocentric values and pedagogies. 

 

It is also important to note that the Crown's move to a knowledge-rich curriculum 

and the amount of Aotearoa history being taught as a proportion of total history, 25 

while being a separate issue, is not what the claimants, teachers, and witnesses 

to this inquiry have concerns about.  It is the clearly politicised changes to what 

is being taught that is the issue. 

 

It is impossible to ignore the clear political bend to the social sciences 30 

curriculum and foundational statements such as Māori history is the 

foundational and continuous history of Aotearoa are removed, and we instead 

see the first line to be taught as part of Year 1 history is everyone's ancestors 

came from somewhere else.  The hugely problematic and politicised view of 
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history is continued throughout the draft curriculum and i's also glaring in what 

it removed from the Aotearoa History's Curriculum. 

 

Problematic changes include Māori society being equated with being primitive, 

Māori tikanga reo and mātauranga being structurally subordinated by 5 

Eurocentric ways of thinking; Removal of key historical facts such as that the 

majority of Māori signed te Tiriti in te Reo; Removal of foundational statements 

and focus on certain areas of history such as the enlightenment period, while 

there's little discussion of atrocity suffered by Māori such as at Parihaka.  The 

issues with the curriculum and wide criticisms are clear throughout the 10 

21 pages of transcript, extracts filed by my friends from Tūkau Law. 

 

While the exact way this curriculum has been drafted is unclear due to the 

shroud of secrecy and non-disclosure imposed by the Crown, it is clear that 

somewhere along the way the curriculum has been hijacked by authors while 15 

not simply attempting to restore balance, but to sweep Aotearoa's real history 

under the carpet. 

  

Counsel submits that these changes not only damage the protection of the 

taonga that is mātauranga Māori, but as similar policies have done under this 20 

coalition government, they tear at the fabric of society built on Treaty 

partnership and endanger cohesion by encouraging damaging half-truths and 

racist mindsets that can persist throughout a lifetime. 

  

The next taonga or obligation identified by Ms MacGregor-Reid is the obligation 25 

to ensure that there is equitable opportunities to educational outcomes and 

success.   

 

We note the shocking disparities between Māori and non-Māori in educational 

attainment and that this place is a heighten obligation on the Crown to address 30 

these outcomes.  The justification of the Crown across their evidence has been 

that they are making these changes in order to better the outcomes for Māori 

students.  However, the Crown has provided no evidential basis that these 

changes will lead to better outcomes for Māori tauira.  In fact, the Crown, in 
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counsel’s submission, is going against the only evidence of what can approve 

outcomes for tauira Māori. 

  

The Crown knows that Māori students achieve extremely high success rates in 

Kura Kaupapa Māori.  These are places where they feel culturally safe, 5 

acknowledged and supported. 

  

Evidence that we heard from teachers across this urgent inquiry reinforced the 

submission and the same has been recognised by Minister Stanford.  Yet, the 

Crown is moving away from the learnings of Kura Kaupapa Māori and towards 10 

a Eurocentric approach which risks further damaging educational outcomes for 

tauira Māori. 

  

The final principle recognised by Ms MacGregor-Reid was redress.  

Recognising the historic and systemic breaches of the Treaty in the Education 15 

system give rise to an ongoing responsibility on the Crown to address their 

effects, including through contemporary policy responses. 

  

In counsel’s submission, when we consider the education sector this is a hugely 

important principle.  We cannot consider te reo Māori in the education sector 20 

without considering that our schools beat te reo Māori from the mouths of our 

parents’ and grandparents’ generation to the point where the language nearly 

became extinct. 

  

We cannot consider the protection of tikanga Māori within the education 25 

system, without considering that a generation of Māori stopped using their 

Māori ingoa, and all the history, tikanga and whakapapa that these names 

represent after being forced to adopt Pākehā names given to them by their 

school teachers. 

  30 

It is difficult to even define these policies as historic as we still acutely feel the 

effects of these policies today.  Nā tērā hei o te kura mō te nuinga o te iwi Māori 

kāore i tupu ake e kōrero ana i te reo Māori.  For most of the Māori people, 

they were unable to speak Māori. 
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Many of the rangatira who fought for the survival of mātauranga Māori and te 

reo Māori are still with us today.  Nā te whawhai o wēnei rangatira ka ora ai te 

reo.  Engari, koinei te whawhai ngātahi, he whawhai tonu.  Due to the fight 

from these chiefs, the language survived.  But the fight continues. 5 

  

We cannot consider the history of Aotearoa without considering that tamariki in 

Aotearoa did not even learn the history of our own country until the introduction 

of Aotearoa Histories in 2023.  Before this time, the education system was 

responsible for upholding colonial myths and fostering racism, division and 10 

ignorance that still exist today.  Pērā ki te reo Māori like the Māori language, 

we still see the effects of these breaches today. 

  

Our witness Jane Jarman discussed the persistence of colonial myths such as 

the Moriori myth, which at one time was taught in schools. 15 

  

I would like to repeat a quote from the Tribunal's Tūranga Report that was 

mentioned by witness Richard Manning: “The unsettled state of relations 

between Māori and Pākehā is in part due to the fact that these stories are 

remembered only by tangata whenua and a few specialist historians.  While 20 

only one side remembers the suffering of the past, dialogue will always be 

difficult.  Reconciliation cannot be achieved by these means.” 

  

This statement we submit summarises the importance of why we must get the 

history curriculum right in Aotearoa.  Not simply as a matter of academic 25 

integrity, but because of the ramifications for the Treaty relationship for 

generations to come. 

  

In the age of the internet where tamariki and rangatahi are faced with politically 

charged topics and disinformation every day, parents must feel safe that when 30 

they send their tamariki to school, they'll be taught an objective and 

depoliticised view of history.   

 

The Crown must, in light of the principle of redress, focus on ensuring schools 
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are a place that is culturally safe for Māori and assess Aotearoa on a path of 

unity and Treaty Partnership.  We submit that removal of s 127(1)(d) and the 

changes to the National Curriculum do the opposite. 

  

Finally, I would like to turn to consider the effects of historic systemic and 5 

current breaches of Te Tiriti in the education system on the outcomes for Māori 

for their whole life and beyond the time that they leave the education system. 

  

Māori sit at the bottom of every socioeconomic indicator in Aotearoa.  We see 

the same pattern reflected in poverty, housing, income, prison, and health.  The 10 

first place in life that we see Māori in these poor statistics is in education.  

Educational attainment is the most reliable predictor of where people end up in 

regards to their income, wellbeing, and health.  Those who leave school without 

NCEA Level 2 will earn nine times less than those who gain Level 2.  Someone 

with no qualifications is three times as likely to consider themselves in poor or 15 

only fair health as someone with a degree.  Sixty six percent of those in prison 

have no formal education. 

  

Across the Royal Commission of Inquiry into State Care, the Wai 2915 

Oranga Tamariki Inquiry, the urgent inquiry into the removal of s 7AA, and the 20 

Wai 3060 Justice Inquiry, much kōrero has been presented that discussed how 

disconnection from their culture caused many tangata Māori to become lost as 

rangatahi and find themselves trapped in cycles of poverty, crime and poor 

health. 

  25 

For many of these tangata Māori, a later reconnection to their Māoritanga gave 

them a sense of purpose.  The education system is a place where there's an 

opportunity to ensure that connection for tauira Māori is fostered, never lost and 

they always hold that sense of purpose.  This is why we see success of children 

in Kura Kaupapa Māori. 30 

  

The line to be drawn between educational attainment, connection to culture and 

lifelong outcomes is in our submission clear.  We say that that places a huge 

weight on the Crown to ensure that they're getting it right for Māori tauira in 
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order for them to go onto lead healthy and happy lives where they can flourish 

as tangata Māori as is their right under te Tiriti.  Instead, the Crown is upholding 

their political goals above all else and attempting to drag tauira Māori back to 

an educational system that assimilated Māori, trampled on te reo and 

mātauranga Māori and left many Māori in Aotearoa suffering. 5 

  

Your Honour, we did make a number of suggestions for findings and 

recommendations, however these have already been reflected in the kōrero 

from my learned friends, so I would like to adopt those submissions.  To further 

note that the Social Sciences Curriculum is still in draft stage and that the 10 

findings and recommendations of the Tribunal and the evidence file before it 

can be taken into account before that curriculum is finalised.  To seek an 

undertaking from the Crown that they are taken into account. 

 

To whakakapi te kauhau nei me tētahi kōrero nā Whaea Alicia Poroa.  To close 15 

the submission with a statement from Alicia Poroa. The prejudice that 

results on Māori learners and identity is significant.  Most Māori remain in 

English-medium schools and these changes create real harm.  They invisibilise 

Māori, our culture, our people, our history and our identity.  We cannot return to 

another country.  We do not have one.  Te Tiriti is for everyone, it is not just for 20 

Māori.  Kia ora.  Kua mutu taku kōrero.  Thank you.  Those are my 

submissions.   

QUESTIONS FROM WAITANGI TRIBUNAL PANEL – NIL 

JUDGE MULLINS: 

Kia ora Mr Clatworthy.  Kāore ā mātou pātai we have no questions, but I'll just 25 

comment.  I'm also the daughter of a teacher, my mother will be 74 next month 

and she's still teaching and she watched.  As you said, you can't get past a 

teacher, she watched, and I was told, (a) I didn't let the teachers talk long 

enough because they’re the other ones that know what they're talking about, 

and (b) that my reo Pākehā needs some work.  So those are her comments and 30 

reflections on the last two weeks of hearing.  But we don't have any questions 

for you but other than to thank you for your submissions and thank PPTA for 
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the evidence that they've provided the Tribunal. 

MR CLATWORTHY:  

Ka pai.  Kua mutu taku kōrero.  Ka hoatu te rākau ki te Karauna.  I conclude 

my submissions and pass it over to the Crown.   

WAIATA TAUTOKO (TĀTOU, TĀTOU Ē) 5 

HEARING ADJOURNS: 3.21 PM 

HEARING RESUMES: 3.40 PM 

JUDGE MULLINS: 

And I guess Mr Watson, what I will say before we start is, I share the sentiments 

of claimant counsel about not only the late filing of – well, I won’t call them 10 

submissions, in fact I probably wouldn’t even call them a roadmap because if 

we were to follow this it wouldn’t even get out of the driveway.  But the brevity 

of it, when you look at the considerable effort that the claimants and claimant 

counsel have gone to, to prepare for this hearing, to prepare their submissions 

in the truncated timeframe and the Crown just files a one pager of essentially 15 

headings on the morning of the hearing, it does sort of suggest to me that there 

is a pattern of behaviour going on here and this has been consistent throughout 

the lifespan of this inquiry.  So, it is somewhat frustrating not only for the 

claimants but also for the Tribunal in trying to get the foundations going to get 

a report out in a timely fashion that will assist both the Crown and claimants 20 

when the Crown doesn’t seem to be doing its part in assisting that process. 

MR WATSON: 

Thank you, your Honour.  That was one of the first things on my list to address 

and to extend an apology to your Honour and to the panel for that.  In terms of 

why we took the shorter document approach, that probably reflects my practice 25 

in the general courts, where they limited to a page or two and the genuine 

roadmaps, genuine propositional form of statements but acknowledge that my 

friends have put in more comprehensive material and – 
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JUDGE MULLINS: 

But also wasn’t filed until this morning. 

MR WATSON: 

Yes, and that was my second point.  It is, again – that’s intended to be wrapped 

up in the apology that we were working very late into the night on Friday, 5 

answering the written question – that the broader Crown team, answering and 

working towards finalising the answers to the written questions that my friend, 

Ms Sykes and that did cause some knock on affects for finalising our brief 

roadmap and getting instructions on that.  But I standby the apology and regret 

any inconvenience that’s caused the panel or my friends. 10 

 

As a procedural point, I was listening to some of the exchanges on that and if 

my friends want the opportunity or think that something’s surprises them in the 

Crown’s submission because they didn’t get notice of that, then we wouldn’t 

oppose, of course, then having the opportunity to file something in reply to us, 15 

limited to that. 

JUDGE MULLINS: 

Well, that was the whole point of oral closings, Mr Watson, so that there would 

be contemporaneous filing of full written submissions because both parties 

would be fully aware of the arguments.  Now, the claimants are on the back foot 20 

and what that also does is that the flow on effect in terms of when the Tribunal 

have planned to issue their report.  So, it’s unhelpful on many foots and it’s, as 

I said, seems to be a pattern of behaviour in terms of this inquiry. 

MR WATSON: 

Yes, and that was, I guess, going to be another preliminary point that I wanted 25 

to address, was – you know, when the Crown appears in this forum, we don’t 

do so as defendants, we do so as a party that tries to assist the Tribunal by 

putting forward evidence from officials and by bringing a different perspective 

on things that ultimately is intended to make Tribunal’s processes more robust, 

ultimately is intended to be helpful.  And you know, as soon as I make that 30 

comment, I have to address the filing of the evidence which – or the 
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memorandum which triggered a third set of issues in this inquiry.  I have spoken 

to that briefly, I think, on the first day as well, that all I can say about that is that 

that information was treated as – was closely held within government, was 

treated as highly confidential and that, in sense, didn’t help or hindered the – 

JUDGE MULLINS: 5 

But it was disclosed to another Tribunal earlier. 

MR WATSON: 

I think four days earlier, is it? 

JUDGE MULLINS: 

I don’t really accept that argument because it was disclosed to an earlier panel, 10 

to a panel in an earlier inquiry so it could have been disclosed to this panel at 

the same time. 

MR WATSON: 

Except that I think – for what it’s worth, the sequencing was once we joined the 

dots we worked as hard as we could to get it before the panel as soon as we 15 

could, but I think your (inaudible 15:45:06) or reply was on the first morning of 

the hearing, was the Crown should be more joined up than that and I accept 

that and my observation that sits with that is I think, if there is a failure, it’s at 

that system level, it’s not any one person or any one agency.  I think it’s a failure 

at that – sitting at the level of the Crown, that would be my observation. 20 

JUDGE MULLINS: 

And I think that is accepted by Crown counsel but, ko koe te whakakanohi o te 

Karauna i tēnei ruku tātari but you are the face of the Crown during this 

inquiry.  You are the face of the Crown in this hearing so apologies, that’s 

where the kōrero is directed. 25 

MR WATSON: 

No-no-no, I am happy to cop it as it were, but I felt the need to explain that. 
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(15:45) MR WATSON: (#3.3.018, ORAL CLOSING SUBMISSIONS) 

I was, if I can return to the very beginning of my notes.  I did want to 

acknowledge you, your Honour and the panel and my colleagues at the 

claimant bar and the witnesses for the huge amount of effort that’s gone into 

the inquiry to date.  I think it is appropriate to do that.  There’s been a significant 5 

– huge amount of material filed, significant number of witnesses, many people 

watching, sitting long hours, many people on the livestream.  As we heard this 

morning, and I think – yes, make the observation – that that indicates the 

importance of these issues, it indicates their reach, how passionate people are.  

These issues touch everyone in some way.  I’m the son of a teacher.  You know, 10 

I’ve got a nine month old and you do think about the system that we’re going 

into.  So, I did want to acknowledge all of that effort. 

 

In terms of today and how I hope to assist the Tribunal, my plan is speak at a 

general level to the themes of the Crown responses to the inquiry issues.  Those 15 

will be developed further in closings.  I won’t be able to bring them to a full 

conclusion on my feet because, in part, because we are still digesting what 

we’ve heard and the written material that claimants have filed, and in part, 

because we are still reflecting on the hearing and the evidence that was 

presented and we want to do justice to all of those points, is that we hear from 20 

your Honour, from the panel, the big picture matters that the panel is highly 

interested and wants the Crown to develop in its written argument.  If I don’t 

signal that we clearly will do that and also to hear any particular matters of detail 

or evidence that the panel is interested in and would like the Crown develop in 

a sustained way or address in our closing submissions. 25 

 

With those remarks, your Honour, I was planning on moving briefly to the first 

bolded heading on the roadmap, such as it is, the Crown’s position on 

Treaty Principles and application to the issues under inquiry.  What we say 

there is that multiple Treaty principles are engaged, and the Crown accepts its 30 

own significant and enduring obligations in the Education sector and that 

obviously reflects – I think the exact wording of Ms Gregor reads – statement 

of the Secretary of Education, her comment.  In her evidence addressed the 

partnership, active protection and redress principles and the Crown’s position 
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will be that those are all engaged but we have also heard today and seen the 

written arguments of my learned friends that a broader range of principles can 

also be considered to be engaged, and the Crowns written closings will engage 

with that broader set of principles as they have been expressed by my learned 

friends as well in an effort to assist the Tribunal. 5 

 

Moving to my point 4 on my roadmap, that this inquiry focuses on only part of 

the Crown’s broader programme to meet its Treaty obligations in this area.  And 

the reason why I put that in was – the reason we put that in was, at times I think 

I’ve heard a more general concern, a more global concern about direction of 10 

travel or, I’ve heard the word repression and that sort of language which I think 

speaks to a conception of the Crown’s broader response beyond the specific 

issues that are being inquired into or they are obviously related to them.  So, 

matters of funding or broader Crown strategy have been mentioned and those 

haven’t been addressed in a comprehensive way or in a systematic way in the 15 

Crown’s evidence.  There’s been bits and pieces referred to.  I think it could be 

important for balance and to assist the Tribunal, if there’s a small section that 

just speaks to some of those points, to provide some context on that and that’s 

what we intend to do in our closing submission – written closing submission. 

 20 

Moving on to – 

(15:50) DR PAUL HAMMER TO MR WATSON: 

Q. Mr Watson?  Sorry.  By that, do you mean you are going to address things 

in your written closing submission like the removal of Te Ahu o Te Reo 

Funding or the changes around the composition or appointment of 25 

members to the Teaching Council?  Are these the things you are referring 

to? 

A. I was referring more, sir, to things like Kahikatea and the Crown’s other – 

Q. All right. 

A. – which have been mentioned and which are relevant to the specific 30 

issues but which we haven’t, I don’t think, collected in a neat way. 

Q. Right.  So you are not referring to the things that the claimants have been 

critical about in terms of broader – but slightly not central to this inquiry, 



135 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

changes that have been made in terms of funding and support and things 

like that.  You are talking about the Crown’s overall strategy with respect 

to Māori education. 

A. More at that broader level, yes, sir. 

Q. Right. 5 

MR WATSON: (CONTINUES #3.3.018) 

Moving on to my first substantive topic.  So this is section 127 and it’s 

amendment.  There are four things that I plan to touch on.  The first is the 

Crown’s position on the absence of consultation as to the – you know, the 

absence of consultation in the Parliamentary process which is being 10 

acknowledged.  Also touch on, briefly, the doctrinal analysis under pinning the 

position that boards up the Crown that my friend, learned friend Mr Ferguson 

spoke to.  We will make some observations about what remains in section 127 

in the associated regulations, highlighting in particular with the regulations, 

some things that – Mr Jackson did refer to them, but just bringing them to the 15 

Tribunal’s attention as well. 

 

And I can signal that one thing will do in terms of section 127 and quite possibly 

the most helpful thing in our closing written submissions, is to set out a 

comprehensive chronology which cross references all of the relevant material, 20 

policy and cabinet et cetera, because I think at times the chronology isn’t 

straight forward, at least that’s what I’ve found and I that’s one way we might 

be able to assist the Tribunal. 

 

The absence of consultation has been, as I said, frankly acknowledged by the 25 

Crown’s witnesses.  I think it was acknowledged in the first document the Crown 

filed in opposition to urgency and I think I have heard some criticism or comment 

that the Crown hasn’t formally conceded but it’s just merely acknowledged and 

that is the position.  The Crown is factionally making the acknowledgement, 

have no instructions to concede but – 30 
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(15:53) JUDGE MULLINS TO MR WATSON: 

Q. Yes, that issue of concession has been on the table for some time now.  

So, when you say you haven’t had any instructions, have you not sought 

any? 

A. The indications that I have received is that the position is that we should 5 

formally acknowledge – 

Q. So, not willing to concede. 

A. Being very clear, we’re not concede but the approach we are taking is 

effectively to say that the Tribunal is very placed to make its own 

judgement on these matters without much assistance from me applying 10 

the jurisprudence that the Tribunal has. 

Q. Do you not think that it would go a long way for the Crown to put that on 

the table? 

A. As I say, I don’t think – I think the Tribunal is well placed to make its own 

assessment without much help from the Crown on this point and that’s as 15 

far as I can take it. 

(15:54) MR WATSON: (CONTINUES) 

Second point was about the doctrinal argument, as it were, about the Crown – 

boards and the Crown, that has assumed quite a bit of significance given its 

place in the rationale for the amendments.  We say that as a matter of analysis 20 

– of legal analysis, it’s correct that boards aren’t the Crown, and we rely on a 

few points there. 

 

The first is – and it’s mentioned – section 124(2), section 124, subsection (2) of 

the Education and Training Act, which says, our board is a legal entity separate 25 

from the Crown and material – those are the material parts.  So, as a matter of 

formal status, that is ambiguous that boards and not the Crown.  That’s not the 

end of the matter, there is a – the inquiry can go further and look at the functions 

of boards and their relationship with the Crown and the degree of control or 

otherwise that the Crown does exercise.  What we say there is that boards are 30 

a very numerous Crown entity, I think the most numerous Crown entity by some 

distance.  The perform a number of tasks and in the language of the Act, they 

have complete discretion in doing so.  So, that’s section 131. 
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So, they are not entities that the Crown exercises a higher degree of control 

over and the share number of them is also a factor in that analysis.  And we 

see our position there as consistent with the comments of the Tribunal and the 

Napier Hospital and Health Services Report and we will get into this in our 5 

closings, which concluded that elected health boards are not the Crown and 

also later, reports of the Tribunal are on a similar thing. 

 

There were some comment about the Bill of Rights Act which, in another life I 

was a Bill of Rights lawyer or that was a more prominent part of my practice, so 10 

I was interested in that.  And I didn’t agree with my learned friend’s analysis 

there and what we say on that point is, that the Bill of Rights Act provides for 

the scope of its application, section 3.  So it applies to the state 

(inaudible 15:57:23) at large which is section 3(a) or branches of government 

and then has an extension, effectively, in section 3(b) where it applies to any 15 

personal body in the performance of any public function, power, duty et cetera. 

 

A number of private entities have been held to be section 3(b) actors and the 

analysis for the Bill of Rights Act purposes, is heavily connected to the language 

in the statute and the purpose that the Bill of Rights promote, which is to affirm 20 

the international cover on civil and political rights.  What we say is different 

about the Treaty analysis is that by contrast, it’s fundamentally about 

relationships and when considering who is the Crown for Treaty purposes, the 

mode of analysis is one that focuses on what will allow for the promises of the 

Treaty to be upheld, as between the Treaty partners, that requires analysis of 25 

whether an entity of body can properly be considered part of the Crown, such 

as to be fixed with the relational responsibilities that flow from the Treaty.  So, I 

think that’s probably quite an unwieldy of saying that they are just two different 

forms of analysis.  There might be a bit of overlap between who is section 3(b) 

actors and who would be considered the Crown, an orthodox analysis for the 30 

purposes of Treaty duties, but it’s not a complete overlap and so we don’t agree 

with the framing that was put forward by my friend on that point. 
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(15:59) JUDGE MULLINS TO MR WATSON:  

Q. Mr Watson, in terms of the Crown’s Treaty responsibilities in regards to 

education, how do you say that they are implemented on the ground in 

communities? 

A. Thank you, your Honour.  I think, from my understanding of the spirit of 5 

that question, I think the Crown’s obligations can be more of a structural 

(inaudible 15:59:39).  So, as to the settings that apply, for instance.  So, 

the Crown will owe duties to ensure that the legislative or regulatory 

settings are substantively consistent with the Treaty and so the Crown 

doesn’t have to be in the community, as it were, but as the central 10 

government, the Crown’s responsibility would be ensure that the settings 

are in place to in turn ensure that the Treaty interests are upheld in the 

community. 

Q. So, if those settings are, for example, one of them found in section 4, to 

establish an education system that honours the Treaty, how then is that 15 

implemented and reflected in the communities if not through schools? 

A. I’m sorry, if I could have that again. 

Q. So, you are saying that the Crown’s role is into the settings and the 

frameworks that it provides, so if section 4 of the Act, currently – 

A. Mhm. 20 

Q. – requires an education system to be established, that, among other 

things, honours Te Tiriti o Waitangi. 

A. Yes. 

Q. So, that is a setting and a framework that has been established.  How is 

that then operationalised and implemented in the community if not 25 

through schools? 

A. Well, I don’t think I am disputing that the schools would be, at a human 

level, the most proximate, sort of actor for – 

Q. The Crown. 

A. Well, for the community, but I think what I am saying and I think – I’m not 30 

sure if we are missing each other here, but so you pointed to a purpose 

section, section 4? 

Q. I am trying to – I mean I understand your argument based on section 124 

and you are trying to say that the schools aren’t Crown and – Schools 
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aren’t the Crown and therefore don’t own a Treaty obligation.  I am trying 

to understand then how that Treaty obligation of the Crown, which the 

Crown accepts it’s got Treaty obligations with respect to education.  I am 

trying to understand what the Crown’s position is in terms of how are 

those Treaty obligations in education operationalised and manifested at 5 

the community level where our tamariki, mokopuna are, in that education 

system. 

A. Understand.  I think it goes back to what I was saying before.  I hoped to 

elaborate on this before I got hit with that line of questions, but it’s – the 

Crown doesn’t contest that it does have Treaty obligations, to ensure 10 

statutory and regulatory settings concerning schools are Treaty 

compliant.  So, it goes back to my answer before in a sense, that it’s by 

ensuring the settings are compliant, that’s the Crown’s duty in Treaty 

terms and then has that more indirect influence into the school, into the 

community in that way. 15 

Q. So then if the settings are there but schools are operating not in a way 

that is – that fits within those settings then what, in terms of the Treaty 

responsibility? 

A. I think we are talking possibly about two slightly different things.  So, well 

part of our robust set of regulation and legislation would be some 20 

oversight (inaudible 16:03:20).  So, there would be – 

Q. By? 

A. Well, within the system itself.  So – 

Q. By? 

A. I think I would need more detail about the hypothetical to engage with that 25 

but – 

Q. Well, will it be by the Ministry of Education? 

A. Ultimately it could be yes. 

Q. Which is the Crown? 

A. Yes. 30 

Q. So, don’t the whakapapa of schools operations lies in the Treaty 

obligation?  That whakapapa goes straight back to the Crown, does it 

not? 
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A. I’m not intending to dispute that – that the settings can acknowledge that 

the schools do – in terms of your whakapapa point – that they do assist 

the Crown in meeting its Treaty duties, I am not disputing that.  I think the 

conversation that I thought we were having was about whether the Crown 

itself owes those duties more directly.  What I have articulated is that it is 5 

– or try to – is that it’s – it’s our position that it’s at that more – the Crown’s 

duty sit at the level of regulation, legislation, making sure that is sound in 

Treaty terms but one aspect of that could be, you know, establishing – in 

any context, could be establishing a system such that a Crown entity does 

assist the Crown to meet its Treaty duties. 10 

Q. Okay, thank you Mr Watson. 

(16:05) MR WATSON: (CONTINUES) 

Okay, so where I was getting to was – made some very limited submissions 

about process.  We say the position is slightly more nuance in terms of the 

substance of section 127, that is in terms of does remain in the section.  So, I 15 

just wanted to spend, and the associated regulations, I want to spend a little bit 

of time on that, but I wanted to make it clear that the over submission is to 

provisions and regulations that I am about to highlight is that they are – that 

they are relevant, not that they are ultimately consistent in Treaty terms, we just 

say that they are relevant to the Tribunal’s analysis, relevant to a balance 20 

assessment of the state of play in terms of section 127. 

 

So, still remaining, obviously, in section 127(2)(c), the obligations on boards to 

ensure that schools are physically and emotionally safe places, protect the 

rights set out in the human rights legislation, and numerated there.  Take all 25 

reasonable steps to eliminate racism, stigma, bullying, discrimination et cetera.  

So, those are safety dignity enhancing and anti-discrimination obligations that 

sit with boards and that they must discharge for the benefit of all of their 

students. 

 30 

And then obviously we have the section 127(2)(e) which requires that boards 

must ensure that they seek to achieve equal outcomes for Māori students, must 

take reasonable steps to provide students to be taught and to learn te reo Māori, 
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(inaudible 16:07:17) requests to their parents or immediate caregivers, take 

reasonable steps to ensure that the policies and practices for the schools reflect 

New Zealand’s cultural diversity.  So, I am just observing that those are there.  

I am not making a positive submission that they are the same, substantively as 

before, I am just making those observation and then I will go the regulations 5 

now.  But do you have, sir? 

(16:07) DR PAUL HAMMER TO MR WATSON:  

Q. Yes.  Is it equal outcome or equitable outcomes? 

A. Did I say equal, sir? 

Q. You did say equal. 10 

A. Pardon me.  I meant – I didn’t mean anything by that, I misspoke. 

Q. Right.  Well, I mean, I suppose in terms of where you are going here, 

Mr Watson, you would accept that the idea, the notion of equity for Māori 

is delivered by the Crown through its education system.  I mean the whole 

concept of equity is the principle of the Treaty, isn’t it, well-established, 15 

well-accepted, articulated by Ms McGregor-Reid as one of the driving 

influences on the Crown, I think, if it was one of her three – maybe it 

wasn’t actually, but she did talk about equity in the context of active 

protection.  So, I suppose if school boards have these obligations about 

achieving equitable outcomes for Māori students, why is that expressed 20 

in a way that doesn’t connect it to the Treaty?  Because on its own, on its 

face, it sounds like its talking about the Treaty but the Treaty connection, 

the explicit Treaty connection is being removed.  But you would accept 

that equitable outcomes for Māori is a very well-articulated principle in 

Treaty jurisprudence, wouldn’t you? 25 

A. I’m just pausing because – I accept that it is a well-articulated principles, 

I guess the reason I am pausing is I am wanting to consider whether the 

reference in the section is intended to explicitly connect to that or if it 

incorporates some other broader notion and that answer is probably 

almost a point of looking through the legislative history and seeing if that 30 

was every mentioned, not necessarily in this round of amendments but 

previously.  So, if I speculated it would just be speculation. 

Q. Okay. 
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(16:09) GERRARD ALBERT TO MR WATSON: 

Q. Sorry, Mr Watson, before you move on.  Just picking up on the questions 

asked by panel members previously.  If there – and leaving aside all the 

legal arguments as to whether boards or Crown entity or the Crown itself 

or what have you. 5 

A. Mhm. 

Q. The reason why it’s important to provide for Māori is established where 

for boards?  Where do they get their guidance from as to the why?  Not 

the what, the what is there in the provisions you just read out.  Where is 

the why and how is that articulated?  Does it not lead to a situation where 10 

– as with councils, as with any elected body of the community, they must 

understand and have direction as to why there is compulsion to ensure 

the school, at an operational level, is doing what it’s supposed to do.  Or 

is there an expectation in the Crown’s plans that you are aware of that 

they will constantly refer back to the Crown on a case-by-case basis as 15 

to what they should do.  Is this not complicating rather than solving, as I 

think as we’ve heard through evidence, a problem that doesn’t actually 

exist in practice? 

A. No.  I understand the question, there was a lot in it. 

Q. Sorry. 20 

A. No-no-no, that is a very good question, I’m reflecting on it, but with respect 

it was a very good question. 

Q. Might have been more of a statement.  But happy to hear your views. 

A. No-no.  Part of the difficulty in responding substantively is pointing to 

something in the evidence and so I don’t want to, you know, generate 25 

something sprung from my own head.  I think – when you were speaking, 

sir, I guess there were two conflicting thoughts that were going through 

my mind, if I am just being transparent.  One was, you were speaking of 

the why and saying that section 127 provides discrete obligations as to 

the how but how to do you source that in some sort of overarching, sort 30 

of framework – is that part of what you were getting at, sir? 

Q. Yes. 

A. Yes, so think as a lawyer, I was thinking that you would look – you know, 

you don’t see section 127 as an island, you see it as part of our statute 
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and you would look naturally, if you are trained in statutory interpretation, 

you would look at the higher level provisions which would explain some 

of the aspirations which infuse the Act.  So, that might be how you do that, 

but the reason I am being hesitant is that – I think there’s something in 

this that – boards are lay people, busy people, volunteers often and so 5 

section 127 – I accept, you know, there’s an argument, it should be clear 

on its face as to that.  So, those were the two competing thoughts going 

through my mind, sir, and that’s the best thing I can say in response to 

your statement. 

Q. Yes, and I think – correct me if I am wrong – but there’s probably an 10 

absence of a spelled out plan to have the Crown fill that gap, if it’s going 

to be the Treaty partner, it’s going to be relational.  I would argue that the 

most relational party within a school community is their board because 

you don’t have to be interviewed and be a teacher to be on the board, 

and you say they are lay people – 15 

A. Mhm. 

Q. And so relationality exist at that level.  Most of that guidance and 

obligations as to why they would provide, specifically for Māori as 

opposed to inequity, inequitable terms, as opposed to other students who 

of course have needs that must be met as well.  It just isn’t there and 20 

that’s where we struggle and it seems to be that there’s not a lot of 

information has been provided as to how that ground would be made up 

by the Crown, directly itself.  If you are going to remove something from 

school boards and the Crown’s going to take it back within itself, it doesn’t 

seem to be a lot of clarity to this stage as to what that is in exact terms. 25 

A. I understand the point. 

Q. Do you accept that? 

A. Well, I think what I was going to say, sir, was that it triggers for me a 

question that I had written down in response to my learned friend’s 

closings, to discuss with my colleagues at the Ministry of Education, to 30 

find out what the further plans were, you are talking about the Crown 

stepping up and is there going to be further guidance et cetera, and that 

was a point of evidence, a point of information that I was going to chase 

up before the Crown’s written closings. 
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(16:15) MR WATSON: (CONTINUES) 

I think where I was up to was to very briefly step through, as my friend 

Mr Ferguson did, the regulations and again this is just part of a exercise during 

to the panel’s attention what’s in here and drawing attention to different things 

than my learned friend did – I think it was this afternoon or this morning – So, 5 

these regulations, the Education School Planning And Reporting Regulations 

2023, they set out a number of things including what the boards strategic plans 

must include and among other things, the boards strategic plans must include 

information relating to the link between the board’s strategic goals and any 

relevant national education strategies or plans including Ka Hikitia, so that’s 10 

Regulation 7(1)(d)(ii). 

 

Moving on to the next subparagraph: “The Boards strategic plan must include 

the boards strategies for achieving or making progress towards its strategic 

goals based on the identities, needs and aspirations of a school community 15 

including without limitations strategies for identifying and catering to students 

whose needs have not yet been well met.”  And then you go back to the 

interpretation section and that includes, without limitation, Māori students, is the 

first paragraph there and that goes on to other sections which Mr Ferguson took 

you to, and there are similar – I don’t think I need to go through all of them, but 20 

there are similar ones – similar pattern in terms of the content of annual 

implementation plans and your report.  So, that’s me drawing to the panel’s 

attention other aspects of the regulations, simply to assist, if that is of any 

assistance. 

 25 

I did also want to draw because it has been raised, I think it’s fair to 

acknowledge the statement from Mr Jackson’s evidence, that the practical 

outcomes of these changes are at this stage uncertain.  So, it’s – I can’t stand 

up here and point to a sustained piece of analysis that clarifies that, but 

Mr Jackson, I think, fairly acknowledged that point. 30 

(16:18) JUDGE MULLINS TO MR WATSON:  

Q. But was also unclear is the benefit or otherwise of what section 127(1)(d) 

in the 2020 legislation because we heard the evidence that there was 
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some excitement and some real positivity towards that inclusion and yet 

only a few years later it is being removed.  So, the hua, the fruits of that 

have not been given time to be seen, and by all accounts, it doesn’t seem 

to have been, at least in the evidence, any sort of policy problem that 

suggested it needed to be changed. 5 

A. I think – we’ll go through as best we can in our written closings, but I think 

it’s right that the main plank of the policy position is the doctrinal point that 

we’ve discussed.  So, I don’t think I can assist any further – 

Q. So you’ve even got the New Zealand Board Association say – well, first 

of all, they weren’t consulted, and secondly, that they had no problems.  10 

They had no problems with having that requirement on school boards, in 

fact, it was welcomed because they have a considerable amount of 

obligations on their shoulders, as you would have heard, in the 

discussions this morning, employment property, child health and safety 

and numerous things.  So, the Treaty obligation, some would argue, 15 

would be a walk in the park compared to some of those other obligations 

that they have and certainly in terms of employment of staff.  So, there 

seems to be, at least the evidence of the boards association, was that 

they were okay with it. 

A. I did listen carefully to the evidence, heard that, and I understand the point 20 

you are developing.  There’s not a great deal I can say in response.  In 

terms of walk in the park, it did – 

Q. Those are my words – 

A. No-no-no, pardon me.  I didn’t mean anything by it, it just – the thought 

that occurred to me was that the requirement in mandatory terms to the 25 

board must meet the following supporting objectives to ensure that it 

seeks to achieve equitable outcomes for Māori students.  In my reading, 

I didn’t read that as a lightweight obligation, I can see how that could be 

an onerous obligation as well.  So, I simply make that obligation, but I 

accept the point that you are developing. 30 

Q. And – no, I won’t take it further.  Kia ora. 

A. Kia ora. 
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(16:21) MR WATSON: (CONTINUES) 

That was all I was intending to say about the boards signal the Crown’s intended 

direction in terms of section 127 in terms of those boards terms.  Then I was 

planning on moving to the second substantive topic which is the national 

curriculum, if that pleases your Honour. 5 

 

How I have thought of approaching this in my own mind and how I would 

attempt to do it, to take it in two broad parts, make some observations about 

engagement and consultation in respect of the reforms since 2023, the 

knowledge-rich reforms.  I’ve tried assigned post (inaudible 16:22:45) what I’m 10 

talking about and why and then I will make some board points addressed to the 

substances of those reforms.  And as I have said, we are digesting the claimant 

closings, and we will also review the transcript closely and that will – and try to 

synthesise a lot of these points and bring the evidence together in a way that 

hopefully assist the Tribunal in our closing written arguments.  So, at this stage, 15 

I am simply outlining some of the factors that the Crown will suggests the 

Tribunal might consider turning its mind to on these issues. 

 

In terms of engagement, I think a helpful place to start is some observations 

relevant to the position when the minister assumed office in 2023.  There are 20 

three points I would like to make about those circumstances.  By that point, by 

2023, there had been, and the panel has heard about it, significant engagement 

in respect of curriculum reforms, the refresh that we’ve heard about through 

processes such as kōrero Mātauranga and the earlier associated work. 

 25 

That work had – second point, that work had identified or articulated issues with 

the existing curriculum, a lack of clarity about what students should learn, 

concerns about too much variability and an identified need or desire for clear 

and national direction, to address those point.  And also, in so doing, promote 

equity. 30 

 

Third point, that at that point, as at in 2023, the reforms pursued by the previous 

government, were largely incomplete.  Some learning areas had been drafted 

but not fully consulted on.  Others had not been substantively developed with 
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the exception being the Aotearoa New Zealand Histories content which had 

been introduced as a required component. 

(16:25) JUDGE MULLINS TO MR WATSON: (CONTINUES) 

Q. Sorry, Mr Watson.  Just remind me, where was the evidence of the lack 

of clarity of this curriculum refresh?  Where did that evidence come from? 5 

A. I think Ms Cleaver speaks about that in the earlier parts of her 

brief of evidence and I think – 

Q. Did we – from memory, I am not sure we got any detail of those concerns.  

I think – Mr Hammer raised, was that in relation to that letter by some 

academics, which Mr Rata was one of the signatories to that, I am just 10 

trying to – and I appreciate that we have all have had a lot of information 

given, but I am just trying to recall where all this evidence was that raised 

concerns about – 

A. Yes, I am looking at – I don’t know if your Honour has it to hand, but 

around – I thought it was around the beginning of Ms Cleaver’s primary 15 

brief, around paragraph 10, and she’s talking about the timeframe that’s 

2018, 2019 – 

Q. Yes. 

A. – and the ministerial advisory group, it has an earlier appellation, I think 

the Curriculum Progress and Achievement Ministerial Advisory Group, if 20 

I am getting that right and I am getting nods, which I think that group, as 

I am reading the evidence, and heartened by the nods, was the one that 

articulated some of those concerns. 

Q. But in terms of 2018 and ’19 – 

A. Eighteen and 19, and I am looking at paragraph 10. 25 

Q. Which then was part of – which then resulted in quite a significant 

redrafting of the curriculum.  So, where is the evidence that post that and 

the arrival of the coalition government  that those concerns still existed. 

A. I think, I am understanding the question, that links into the point about the 

majority of the content still being in draft.  So, I guess the concerns to the 30 

existed – to the extent that there  hadn’t been a rolled out curriculum, that 

had addressed them being that most of the content was still in draft. 
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Q. So, there’s a few years that have passed since 2017, ’18, to when 

coalition government came in – so there was no – those new drafts being 

consulted on, certainly the evidence we heard from those in the sector 

was that that curriculum was actually very positive, and they were – 

because they had worked hard as part of that co-design, of that 5 

curriculum.  So, I am just – where was that concern in – what are we – 

2023, that what was in draft, albeit final draft by the sounds of it, that those 

concerns still existed. 

A. I think I understand the question, and this goes to, I think, the early days 

of the new minister from 2023, and her work with the ministerial advisory 10 

group, that were heard – 

Q. So, it was the minister’s views – the minister had concerns? 

A. Yes, but I think in fairness, those concerns reflected broader concerns 

that hadn’t arisen in the earlier comprehensive process which 

your Honour was describing. 15 

Q. But had arisen in 2017, ’18 or was still alive and well in 2023.  That’s quite 

a time period of which significant work was done on a refresh of the 

curriculum. 

A. Again, I’m worried that we’re missing each other.  What I am – I guess 

what I am trying to say is that, in the earlier – what I think in my own head 20 

is that the refresh.  So, from 2018 to ’23, that part of the drive, impetus, 

motivation or direction of travel of that refresh was towards more direction, 

that’s my understanding and that’s what I see in the evidence.  The 

minister advisory group and how it’s – I think how it’s expressed in 

Ms Cleaver’s evidence, is that – as a result of that work, it was concluded 25 

and directed that there was an opportunity to go further down the road, 

down the direction of travel towards making what should be taught – 

Q. Just not in a collaborative, co-design way. 

A. I think the evidence there is, again, I think it’s very frank from the Crown, 

very candid, that initially as the new approach, the new more explicit, in 30 

my words – I hope my colleagues at the back aren’t having 

(inaudible 16:29:55) that’s how I think of it.  I think as that approach was 

bedding in, there was less consultative mode of engagement from the 

curriculum, and that is what Ms Cleaver says, and that is because the 
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Ministry, in her evidence, needed to work through what the new direction 

meant, the new direction of travel, and then from –  

Q. New direction from 2023? 

A. Well, I think “new” might be – I might be shooting myself in the foot there.  

The Ministry needed time to work through what a more explicit curriculum 5 

meant, which was going further down the road than the initial reforms, 

and then from there, and this is points I was going to get to, there was – 

the evidence is that there has been multiple avenues of engagement, 

albeit possibly not to the same extent as before. 

Q. And subject to non-disclosure agreements? 10 

A. Well, that is another topic of discussion.  I think the – I am happy to say, 

I think your Honour has heard the Crown’s evidence there that – from 

Ms Cleaver that, you know, the Ministry – well, first of all, she says, “Look, 

we acknowledge that we need to review our processes in this respect, 

but the motivation was coming from a place of trying to protect staff who 15 

had been subject to harassment”, so I see that as the Ministry – how I 

understood that was the Ministry acting, in a sense, out of a duty of care 

to its people and the people that it was engaging with, but in the same 

breath, acknowledging that there may have been unintended 

consequences and I think the evidence establishes that the Ministry is 20 

actively considering that for further stages of the reform process. 

Q. Well, I know that Mr Hamer was chomping at the bit to ask some 

questions on this topic, but I am just – we have gone from the concerns 

of ’17, ’18, and they were all part of the Tomorrow’s Schools review, and 

then the refresh of the curriculum, which was largely codesigned, by the 25 

evidence that we have in front of us, and seems to be the subject of much 

excitement from those in the sector.  They knew what was going on.  We 

have heard the evidence of Mr Jepson and Dr Ford that they could contact 

anyone in the Ministry, the Minister, for a hui to discuss things and that 

would happen quite quickly.  That was the nature of the relationship.   30 

And that has obviously changed now, but I am just trying to understand, 

because we have had – we haven’t had the Education kaupapa inquiry 

yet, but we have had numerous Tribunals that had touched on the issue 

of education from the Te Reo, Wānanga Capital Establishment, 262, 
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Kura Kaupapa, Kōhanga Reo, and certainly, in Kura Kaupapa, 

Ms Holsted, in her evidence, she was the, as you will know, the Secretary 

of Education at that time – said that lessons had been learned since the 

release of Matua Rautia, which was the Kōhanga Reo report, in terms of 

the need to engage early and proactively with the Treaty partner.  Roll 5 

around to Tomorrow’s Schools review and the Kura Kaupapa report, and 

that did not happen, and she came and she acknowledged that, and as a 

result of that, made some changes in their approach.   

Now, that was only a few years ago, and here we are again with a lack of 

engagement, a lack of consultation.  That, coupled with the statistics, 10 

show the success for Māori in those environments, yet Māori seem to 

have been closed out of any opportunity to codesign a curriculum and 

therefore provide a safe space for Māori children to learn, so I am 

struggling to see how we are here again and how the evidence from the 

Crown in this inquiry has shown that things are any different. 15 

A. I understand the question.  I think where I was getting to, or trying to, with 

some of those preliminary observations, was sort of an overarching point 

that we will say that in our closing submissions that the – in Treaty terms, 

consultation and engagement level required is mediated by a concept of 

reasonableness, and that demands that one focus on the context, and I 20 

was articulating, or trying to, some of the relevant context, which was the 

significant amount of work that had gone on before addressed to – toward 

the curriculum, and I was trying to point out that that reform, as I 

understand it, and on the evidence, had identified this need for more 

clarity in the curriculum, and in a sense, there was a degree of continuity 25 

with the knowledge-rich reforms which took that principle, but took it 

further. 

Q. But is it a continuity?  Because the evidence from the sector is that it is a 

complete U-turn.  The curriculum that is now being drafted is very different 

to the one they codesigned.  This is not building on it, it is something very, 30 

very different. 

A. In the Ministry’s evidence on that, the Crown’s evidence is that a new set 

of design principles have been applied, but the direction of travel is 

broadly consistent.  I think that is the Crown’s position. 
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(16:35) DR PAUL HAMER TO MR WATSON: 

Q. I think the questions I might have wanted to ask have been answered, or 

have been put to you, anyway.   

I mean, you were referring, I think this is where they have started to some 

level of uncertainty about the direction to schools of the curriculum as it 5 

existed when the new Minister took over in late 2023, but I mean, I cannot 

untangle that from the desire for a new curriculum that is very prescribed, 

through the knowledge-rich approach, so I mean, where you are saying 

“uncertainty”, it is because where the Minister wanted to go was 

something very, very prescribed, so inevitably, she would have looked at 10 

the curriculum as it existed at that point and said it was not – it did not 

give enough direction.  I mean, that seems to be what we are talking about 

here. 

A. I mean, insofar as your Honour is describing – sorry, insofar as you are 

describing, Sir, the Minister’s decisions as to policy direction, yes, there 15 

were decisions taken to make the curriculum more explicit.  I don’t – I 

wasn’t quite sure what you were putting to me about other aspects of her 

decision-making process, so I am not sure I can just say yes to what you 

are putting to me, that is why I am hesitating. 

Q. Okay, well, we will move on.  It’s fine. 20 

A. And just a final point of context, linking in to the reasonable in the 

circumstances overarching submission that the Crown will make, is part 

of the approach to consultation that has been taken since 2023 reflected 

a judgement, and this is drawn from the Crown’s evidence, that the 

reforms should not be delayed further so that students were not left 25 

waiting for a clearer and more effective curriculum, in the Minister’s 

opinion, and we will say that is also one aspect of the relevant context. 

I was going to – and the Crown’s evidence does set out, I think in a bit of 

detail, what the multiple – or the engagement – multiple engagement 

opportunities that have happened or have been available in the new 30 

reform process.  I do accept the – I think it is a point that your Honour was 

putting to me that it is a different – it is not the same as before, and you 

know, just on a human level, when I was listening to the evidence, it felt 

like – and I think we are on the same page here, that the sector was being 



152 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

brought along with a very deep style of engagement, and then there was 

a change, and that caused, yes, some of what – I think that is just – that 

is part of some of what we heard today and some of the emotion, or not 

today, but recently, and I think that that is acknowledged, but still, the 

Crown says that there have been, throughout the reforms, multiple ways 5 

to engage and meaningful ways to engage, and that they have had impact 

on the drafts as they have been developed.   

I did have – it is not that I am fading, but I did have detailed submissions 

on that, but I do wonder whether that is the sort of detail that might be 

better for the written argument, but I am happy to – if there are questions 10 

arising, I am happy to address that in more detail. 

(16:40) JUDGE MULLINS TO MR WATSON: 

Q. Well, it is a little bit hard to ask questions when we do not know what you 

are going to say. 

A. Well, I guess what I was going to develop was provide some of the detail 15 

on the opportunities for consultation that have been available under the 

new approach, under the knowledge-rich curriculum reforms.  Those are 

largely matters of evidence that the panel will have heard, and what I was 

musing out loud was whether that is more digestible and more helpful for 

the Crown just to set out in its written argument. 20 

Q. Perhaps you could touch on those briefly before moving on. 

(16:40) DEREK FOX TO MR WATSON: 

Q. One suggestion that we are aware of, of course, is in the letter from the 

National Iwi Leaders’ Forum, where they were advised that there was 

always the opportunity for Māori to go to the select committee, and that 25 

seems to me to be quite a long way away from consultation and 

partnership and discussions with your Treaty partner, that you just tell 

them, “Hop in the queue and go to the select committee.”  Is that what 

you have in mind, you got engagements like that? 

A. No, that is not what I was referring to, Sir. 30 

Q. Then why haven’t they occurred? 
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A. Are you – sorry, I am trying to get on the same page.  Are you talking 

about, Sir, the approach to the – the proposed legislation as to Treaty – 

yes.  And the question is why has a different consultation approach not 

been pursued? 

Q. Yes. 5 

A. And I think the best thing I can say about that is that that is the decisions 

that have been taken by the Minister.  That is the process that has been 

adopted. 

Q. Okay.  Thank you.   

(16:41) GERRARD ALBERT TO MR WATSON: 10 

Q. Sorry, Mr Watson, not to delay your submission any longer, but I just 

wanted to check so that you can assist the Tribunal that you had the same 

view as perhaps the Tribunal as a whole, as certainly I do, that the 

evidence we have heard from the unions, the educators, the practitioners 

that have given evidence in this inquiry – I did not hear emotion.  I might 15 

have felt emotion, but what I heard was that there were reasoned and 

valid views as to the distinction between what is appropriate process for 

redesigning a curriculum and what is a process that has deviated hugely 

from standard practice and that has effectively presented practitioners 

with the direction to respond to, and so I wanted to check that we heard 20 

the same things, because I did not hear the emotion.  As I am reading 

evidence and hearing people speak, I might feel that with my heart, but 

my job, and I would suggest your job, is not to hear the emotion, but to 

hear the reasoned arguments and provide the Crown’s response as to 

why they are justified in departing from what has been established 25 

process previously to one that is very much rushed, truncated and 

catch-the-bus-as-it’s-going-past sort of approach.  So I just want to be 

sure we were hearing – that is your evidence, rather than feeling emotion. 

A. No, no, I understand the point.  I just wanted to be clear.  I did not mean 

to in any way denigrate the analysis, which I think is what you are putting 30 

to me, Sir, that underpinned the evidence.  That is not what I was 

intending.  I think what I was – well, I don’t think I expressed myself well.  

I think what I meant to say was the – what was driving it was that the, and 
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I think we might be agreeing with each other, that the change in approach 

in the knowledge-rich curriculum reforms generated a sense of being left 

behind.  That was a global sort of takeaway that I had from hearing the – 

hearing the evidence and the analysis.  But I did not mean to denigrate 

that by talking about feelings. 5 

Q. I was not taking it that way.  I think it was just to ensure that we are 

focused on assisting the Tribunal that the Crown will provide substantive 

submission that address the concern that was laid down rather than the 

emotion. 

A. Yes, Sir, and that is what I was trying to foreshadow.  That is what we will 10 

do.  So we will have a section in our written closings that talk about and 

set out in detail all of the consultation opportunities that have been 

available in respect to the New Zealand Curriculum, in respect of 

Te Marautanga o Aotearoa, and that – some of that has emerged quite 

recently in response to the answers to written questions, and there is a 15 

bit of detail there, but that is what we will step through in an attempt to 

assist the Tribunal. 

(16:45) MR WATSON: (CONTINUES) 

I was going to – I was proposing, your Honour, to move to the subset of the 

process issues, just to make some minor points, which is the concerns about 20 

the Ministerial Advisory Group, which had influence on the direction of travel, 

as we have alluded to, and some of those points, and the Crown’s written 

closings will get into that, because I think it is an important point.   

The Ministry’s evidence is that it – and the Ministry’s submission in evidence 

will be that it did follow standard government procurement processes, including 25 

probity checks, and that final decisions as to the curriculum content to 

recommend to the Minister remained within the Ministry, in accordance with 

how the legislation intends that operate, and we will draw out points like the role 

and duration of the Ministerial Advisory Group and that it concluded in 

June 2024, albeit some of its members were engaged in other capacities within 30 

the reform process, and the acknowledgement, of course, that early on, some 

MAG members had a perception that they would be writing the curriculum 

content, but that the Ministry and its officials corrected that.  And that is – Sir. 
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(16:47) DR PAUL HAMER TO MR WATSON: 

Q. Why would they have had that impression that they could write curriculum 

content?  What led Professor Rata, for example, to believe that she 

could? 

A. I was about to attempt to answer, but I think I would need to look back at 5 

the evidence.  I think there is a reference in a footnote to one of the pieces 

of Crown evidence, be it the written answers to the questions or, indeed, 

it might be in Ms Cleaver’s oral note, which says that there might have 

been – the Crown might have been clearer in what the expectations of 

the MAG were.  That might be an answer. 10 

Q. “The Crown” meaning the Minister, or officials?  Because I think there is 

an OIA text exchange between the Minister and Michael Johnston where 

she says to him, “You can start on the second phase of the work at any 

time”, and it was not clear what the second phase of the work was.  I do 

not imagine you know, either, Mr Watson, but it seemed potentially that 15 

the Minister was encouraging the MAG members down – to take more of 

a hands-on approach. 

A. I understand the question, and you are right in that I cannot address it on 

my feet, but we are writing that down and will do our best to put that text 

in its context in a chronology and see what inferences or other points of 20 

information we can bring to that. 

Q. Is it just, Mr Watson, that you do not have instructions on lots of these 

things or that you are just not sure what to say here and now and you 

would prefer to put it in writing? 

A. No, I think, in relation to your specific question, I –  25 

Q. I mean in general, sorry. 

A. Sorry.  I think part of the reason why I am being cautious is that there is 

such a volume of material that I do not want to be inadvertently 

misleading, so I want to be careful in my answers, and I do not want to 

say something that when I go back to the documents is not right.  There 30 

is a huge amount of material in this case, and you know, I think 

realistically, you know, in this – I know you are making a general point, 

but this particular question, I am aware of that issue of the texts, but I 

have not been able to run that to the ground, and if it assumes 
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significance for you, Sir, then we can do our best on that, but I am not 

trying to be deliberately general or deliberately vague.  I think what I am 

trying to do is signal the Crown’s direction of travel, that we will flesh out 

and be express and be explicit on in our written argument, and I think I 

tried to explain at the start that, you know, we are generally reflecting on 5 

what we have heard, and as a, you know, as an example of that, and it is 

something I have come to, the – you, Sir, you made some observations, 

criticisms about the content of the – I think you were more – “criticisms” 

might be the wrong word – observations about the content of some of the 

draft social studies, et cetera, and yes, Ministry officials heard that and I 10 

confirmed this with them that will feed into the next processes in terms of 

the process that are to come to that draft content, so I just say that by way 

of saying we are genuinely reflecting on what we have heard, and we 

want to feed that into our submissions in a way that does justice to it. 

Q. Okay.  Thank you.   15 

A. I think – and sorry, the reason, I guess one of the reasons that we do want 

to be thorough on this when we get to – when we do set it out is that if the 

allegation is pitched as high as that the Ministry did not have control of its 

processes in such a reform as this, that is a serious one, and the Crown 

would say that it needs to be supported by a clear body of evidence to 20 

sustain or to credit the allegation, and so we want to be – we want to be 

really clear when we get to our written closings on that. 

Q. I do not think anyone is suggesting the Ministry did not have control of the 

process, but it seems more to be the case that the Minister was interested 

in a particular approach and pursued that, including through choosing 25 

who would be on the Ministerial Advisory Group and not following through 

on the Ministry’s suggestions for who could be on that group and who 

could chair it, and I know that Ms Cleaver has undertaken to provide 

confidentially to the Tribunal some extra information about that, and we 

would certainly like to have a look at that –  30 

A. Yes.  I think we will be in a position to do that today, so… 

Q. Yes.  So, I mean, I do not think the Ministry is being accused of losing 

control, but it is just that the Ministry’s advice to the Minister does not 

seem to be being taken up by her on quite a few fronts, in terms of 
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section 127(1)(d), for example, and more recently, we have seen the 

same, with the Ministry of Justice and with their own Minister, Mr 

Goldsmith, so it is not – I do not think anyone is pointing the finger at 

officials, but what officials are putting to ministers, be it through 

Regulatory Impact Statements or some other form of advice, is not being 5 

listened to.  Do you have a comment on that? 

A. I understand the question.  I am grateful for that clarification.  I think it is 

a difficult question.  I do not want to evade it.  I think all I can say is that 

that in a sense reflects the relationship between ministers and their – their 

agencies, that they can choose to or not, you know, as – and I guess it 10 

sort of links in to a point I developed right at the start, or sort of flagged 

that we would, that I think before drawing – not to suggest this is where 

you are going, but a negative inference about that fact of not taking 

advice, one would probably need to – or it might be helpful to place the 

Ministry’s and Minister’s sort of global strategic goals, the broader things 15 

that are being pursued in terms of Māori education, Māori inequity, to 

bring that to bear as well, so yes, yes, fair enough to interrogate the 

Minister not following the advice of her agencies, but if the inference that 

is being drawn is that is towards a particular end, then I think possibly 

other information might be relevant to that as well. 20 

(16:54) JUDGE MULLINS TO MR WATSON: 

Q. But just on that, on the inequity stuff, I mean, what was referenced in 

Ms Cleaver’s evidence was not recent publications commissioned by the 

Ministry on Māori inequity on education, so they are looking at broader 

inequity research, some of it quite dated, to inform their thinking, yet you 25 

have Ministry-commissioned evidence on inequities in Māori education 

that was not something, obviously – certainly at the forefront of 

Ms Cleaver’s mind when she put together her brief of evidence, and 

certainly something she was not prepared to – in fact, quite cagey to 

speak on, when she was here on the stand, and we only got part of an 30 

answer when she had time to reflect and put things in writing, so in terms 

of looking at the Ministry’s broader strategy in terms of inequity in Māori 

education, and I think all three counsel that have spoken today have 
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referred to the transcript and Ms MacGregor’s comments in there about 

the biggest inequity in education is Māori inequity, yet we are not looking 

at recent inequity research done by Māori, and we are not codesigning 

curriculum by those have proven track records in Māori success in 

education, so I am just trying to understand and reconcile your comments 5 

there, Mr Watson. 

A. I was stuck at the beginning on the particular point of, you know, well, 

what does the Ministry rely on for its evidence of inequity?  And I think 

your Honour has acknowledged that there was a further written answer 

that did refer to more recent data, so I think it is only a fair comment from 10 

Ms Cleaver’s perspective.  Just, if I can paraphrase the question, the 

question was, well, okay, if inequity is a concern, why are things unfolding 

the way they are unfolding?  Is that broadly…? 

Q. Broadly. 

A. Yes.  I think the Ministry’s position is that what they are trying to do with 15 

the curriculum reform is a good-faith attempt to respond to a curriculum 

that is in need of change, and it is – I think there is a good-faith belief that 

pursuing the knowledge-rich direction will lead to better results for Māori, 

for everyone, so I think –  

Q. But there was no one on that Ministerial Advisory Group that came 20 

wearing that pōtae, so it feels as though the Minister is pursuing a 

knowledge-rich curriculum based on what she thinks will close the 

inequity gap, what she thinks will be good for Māori, without Māori 

involvement in that equation, against her own Ministry’s advice. 

A. Sorry, if you could explain the last point so I can engage with it, if I can. 25 

Q. Well, I am just trying to – the knowledge-rich curriculum, and her 

Ministerial Advisory Group are certainly pushing that, I mean, we saw the 

OIA request, as Dr Hamer just spoke about, including a picture, I think, 

of – what is its name?  The book.   

UNIDENTIFIED SPEAKER: (16:58:53) 30 

E D – E D Hirsch.  E D Hirsch. 

(16:58) JUDGE MULLINS TO MR WATSON: (CONTINUES) 
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Q. The Hirsch book that she was reading over her Christmas break, so it was 

very what the Minister’s personal views on this knowledge-rich curriculum 

are, but if we are looking at the wider picture of Māori educational success 

of the existing inequities and disparities in education for Māori, that – and 

in an education system that does not work for our tamariki Māori, and that 5 

has been reported in numerous Tribunal reports to date.  It has been 

accepted by the Crown in numerous – yet we are ploughing ahead with a 

design and a model that is not being codesigned.   

A. I understand the question.  I think, yes, there has not been the same level 

of engagement; acknowledge that, and – Ministry’s evidence clear on 10 

that.  The Ministry’s position, or the Crown’s position is still that despite 

that change in the level of engagement slash consultation, the reforms 

that are being pursued still are being pursued in the good-faith belief that 

they will lead to better outcomes, so yes, different change in consultation, 

but still a good-faith belief, based on the policy work, based on, you know, 15 

it is an approach – the knowledge-rich approach is used in comparable 

jurisdictions, and the Ministry’s position is that it is open in – well, what 

we will ultimately say, in Treaty terms, it is open for the Crown to pursue 

that approach in good faith, in the belief that it will lead to better 

educational outcomes. 20 

(17:00) DR PAUL HAMER TO MR WATSON: 

Q. Mr Watson, just on that, I mean, Ms Cleaver stressed that the knowledge-

rich approach would be useful in reducing inequity.  You are nodding.  So 

this was a recurrent theme in the Crown evidence, and I mean, she 

pointed to what she called international literature, which was this 25 

Australian education research organisation report, for example, but it was 

a kind of circular confirmation going on there, because that report cited 

Elizabeth Rata multiple times.  The Learning First literature review also 

cited Elizabeth Rata multiple times.  There was – that Learning First 

literature review did not look at any criticism of the knowledge-rich 30 

approach.  It pointed to lots of positives, where it could find them, from 

the - the likes of Elizabeth Rata, and you know, this recent UK reflection 

on ten-plus years of the knowledge-rich approach in England, which has 
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come out very recently and which we drew to Ms Cleaver’s attention, 

which she quoted from at length in her replies in writing but had not 

mentioned in her appearance as a witness or in her evidence-in-chief, 

basically concluded that after those ten years, the equity gap remained 

stubbornly wide, so there seems to be a drive towards a knowledge-rich 5 

approach for the sake of it, without – and in the cause of reducing inequity, 

when there is stacks of evidence to suggest that is not the right approach, 

and it seems like there has been a degree of selectivity about what is 

being pointed to to back up this approach.  I don’t know if that is a 

question.   10 

A. No, no.   

Q. I will let you respond to it, if you can. 

A. My colleagues are writing it down, and I understand the point, and the 

reason I am hesitating is that it seems a point of evidence as to what the 

Ministry did or did not consider as to informing its decision to make – to 15 

pursue the knowledge-rich approach.  I do not have all of that at my 

fingertips.  I know the controversy around the – the footnote that you are 

referring to, but why I want the time to confer with my colleagues is that it 

would not surprise me, although this is speculation, that there was a 

broader base of information that the Ministry referred to as well in its 20 

policy work concerning the knowledge-rich approach.  I think 

Ms Cleaver’s evidence was that she is aware of the criticisms.  I would 

not – I mean, I think that it would be implausible for the Ministry to not be 

aware of the criticisms of that approach, so that is me – I appreciate this 

is speculating that the Ministry will have engaged with those issues as 25 

well, and I do not have that as a point of evidence at my fingertips. 

Q. I mean, I suppose my point is if the driving ambition is to reduce inequity, 

then it is a risky approach if the knowledge-rich approach has been shown 

not to have been successful in reducing inequity.  That is what I am 

getting at. 30 

A. I understand the point.  I think Ms Cleaver’s response in respect of the 

English report was that it was not recommending wholesale 

abandonment of the knowledge-rich approach, but rather refinement, so 
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I think to the extent you are saying it has been proven to fail, the Ministry 

might not accept that, and –  

Q. I mean – sorry to interrupt you, Mr Watson, but I mean, I am just focusing 

on the issue of inequity and the extent to which that is the driver for the 

knowledge-rich approach.  There may be other drivers, but I thought that 5 

Ms Cleaver, for example, had emphasized inequity, and certainly, that 

seems to have been a factor for the Minister as well. 

A. Yes, I agree with that characterisation of Ms Cleaver’s evidence as to the 

link between the knowledge-rich approach and the intention to reduce 

inequity.  I think probably right now I cannot take it much further in terms 10 

of what the evidence base that the Ministry had regard to said or did not 

say or what the current evidence base says or does not say about that 

link, but we will pursue that, and it is an important question.  We will 

pursue it as far as we can. 

(17:05) DEREK FOX TO MR WATSON: 15 

Q. One of the things that I am struggling with is you say the Ministry is 

concentrating on this.  Well, the Ministry has been concentrating on that 

for a hell of a long time and got nowhere, so why should we be confident 

that because they are giving it another go this week with a new idea that 

someone has walked in and sold to them, that they are going to do any 20 

better?  Why should we have any confidence whatsoever in that? 

A. That is a tough question.   

Q. Well, it is pretty tough on the people who are being experimented on, too. 

A. Appreciate the concern.  I think, if I am understanding at least part of the 

spirit of the question, these are very difficult issues, and in the face of very 25 

difficult issues, the Crown’s submission will be the Ministry is pursuing 

something that is different to the previous approach, but in a context 

where the previous approach of a less directed curriculum had not itself 

solved those issues, so that is the – that will be what we will develop in 

closing argument, in better terms than I expressed just then. 30 
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(17:06) GERRARD ALBERT TO MR WATSON: 

Q. Mr Watson, drawing on my vast experience of sitting on the Tribunal, I 

am going to suggest that, you know, what will be useful, I mean, just for 

myself, to get – I haven’t got a legal brain, but I have got a logical one – 

we have heard cogent summaries today from the claimants, and you 5 

know, we have received information from the Crown, given, but we will be 

expecting, I suppose, to have fulsome responses and answers to this, 

this question that arises in my mind as to how the argument can be made, 

if officials are recommending, if not in the curriculum design, but certainly 

in terms of process, that te Tiriti will be breached, that the Crown can 10 

arrive at a – as your summary indicates that there is no breach in relation 

to either, you know, process or curriculum design.  So yes, look, I think 

that will be useful, and again, I am – this is my first time, so I am not sure 

how this is supposed to work, but it has been a little bit difficult to try and, 

you know, I have danced with some ghosts before, but yes, this would 15 

seem to be an exercise in us poking around a little bit in the dark, and as 

I say, I mean, it would have been useful to have a more fulsome document 

to actually ask questions based upon, rather than bullet points, but I –  

A. Appreciate that. 

Q. – I accept that it may well have been practice that has been established 20 

in this regard, as you said at the beginning of your submission. 

A. Thank you, Sir.   

MR WATSON: 

In your Honour’s hands a bit about how to go from here.  I have submissions 

as to the content of the curriculum, the draft content.  I can truncate them and 25 

we can have a conversation or can go through them fully.   

 

I am mindful that there is a third issue as well that I have not got to, and I can 

signal that – although I can signal probably in respect of that issue, I do not 

have a lot to say at this point, other than a commitment to chase down some of 30 

the issues that were left open that Mr Ferguson discussed in respect of the 

Crown memo and what are the next steps to get instructions on those, and other 
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than to signal that we will provide a very full chronology to try to link what 

happened when to the material, so – and I am just mindful of the time. 

JUDGE MULLINS: 

Perhaps you can truncate that curriculum content submissions you were going 

to make, Mr Watson, but we still want to hear from you on the – on the third 5 

point. 

MR WATSON: 

I understand the point.  Sorry, I am just reflecting on what I can cut out.  We 

have discussed a little bit the concept of knowledge-rich but have not brought 

that to a conclusion, and I acknowledge that that was going to be a topic. 10 

 

Just going to make a brief observation about the science of learning, which is 

another concept that has been discussed a little bit, and what struck me when 

I went to the document, the framework, Te Mātaiaho document which discusses 

the concept of the science of learning, was the way it is framed up there was 15 

quite relational, and by that I mean that document emphasizes, when it is 

discussing the science of learning, that learning is supported by belonging, 

motivation, social and emotional wellbeing, and that teaching must be 

responsive to learners and their contexts, and that the framework obviously is 

supposed to underpin all of the teaching practices, et cetera, that relate to the 20 

draft content, so I just simply wanted to observe that, because I think the phrase 

“science of learning” can connote something that is a little bit colder. 

 

And was just going to make a similar observation about what the emphasis that 

the draft framework, Te Mātaiaho, places on the importance of learning about 25 

locality, local places and local knowledge, and the emphasis it places on 

contextualising learning in ways that have meaning for students, connecting 

with their wider lives and engaging with the support of their families, whānau 

and communities, and again, that is the high-level guidance that is intended to 

infuse – albeit that it is in draft – intended to infuse the application of the – and 30 

implementation of the knowledge-rich curriculum.  
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Slightly more substantive points, taking them as quickly as I can, some 

observations about the place of te reo Māori in the New Zealand Curriculum.  

That is obviously one of the central issues.  The Ministry’s position – I think 

Ms Cleaver has maybe said it twice now in her evidence – is that this will be the 

first New Zealand Curriculum that mandates the use of te reo Māori, the first 5 

general curriculum, and does so in a way that, following the knowledge-rich 

scaffolding approach, that leads to or is intended to lead to greater command 

of the language, and that is a bit of jargon, but I think she brought it to life for 

me, at least, when she talked about her grandson who, in his primary schooling, 

was taught the same thing over and over without any progression, and that is, 10 

I think, a point of pride for the Ministry, that this will be the first curriculum that 

does that, and the contrast that they draw is between the 2023 refresh 

curriculum, which used more te reo Māori in some of its statements, so it had 

more, I guess, at that level, some of its more general commentary in its 

framework had more te reo Māori but didn’t in the same way mandate the 15 

language as content to be learned, and the Ministry says that is a significant 

point, and the evidence – the submissions will also go into, and it is in the 

evidence, the – because it is not just the curriculum, there is also surrounding 

supports, professional development, et cetera, that need to be part of that for it 

to actually work, and – in terms of te reo Māori, and there is evidence on that 20 

and we will draw that out in a way that is intended to be helpful to the panel. 

(17:15) JUDGE MULLINS TO MR WATSON: 

Q. Sorry, the extra supports in terms of te reo Māori, so, the Te Ahu o te Reo 

funding has been cut, so remind me again, those extra supports for 

kaiako, et cetera. 25 

A. I think what the reference there was to – and I will not – there will be 

others, so this will not be a particularly helpful answer, that was to the 

draft learning language areas which are being produced and which do 

provide guidance on how to, in a sequenced way, provide te reo Māori 

instruction.  I think that is it, but that is not a – well, that is part of it, but 30 

that is not a comprehensive answer, and we will – will note that down, 

your Honour, as something to take further.   



165 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

And I guess the reason why I am highlighting that example in this 

truncated oral submission is I think that sort of exemplifies the Ministry’s 

position on the virtue of the knowledge-rich curriculum, is that it does 

provide express clear direction and that that can have benefits. 

Q. Okay, so how does that reconcile with the fact that on that key advisory 5 

group that has driven this knowledge-rich curriculum, and the Minister is 

very on board with that, I think that it was responses to questions from 

Ms Sykes, and Pauline Cleaver, and I think they were asked about the 

appointment of Dr Derby on the Ministerial Advisory Group and whether 

in fact that appointment was due – through her Māori educational 10 

experience, and Ms Cleaver said no, that it was not, that she brought 

experience in early literacy, human development, and other things, and I 

think the next question asked by Ms Sykes was whether prior to her 

appointment any engagement was undertaken with Māori academic 

organisations, hapū, iwi or Māori professional bodies in the sector, and 15 

the answer was no, no formal engagement was undertaken with those 

organisations, because the MAG’s mandate was limited in scope, 

focused on parts of the New Zealand Curriculum, English and 

mathematics and statistics;  Marautanga and Māori medium were outside 

the MAG’s remit; and the group was constituted as a technical advisory 20 

body rather than as a Māori advisory representative group.  So is that 

saying that Māori academics, Māori people in the sector, do not have 

anything to add to the New Zealand Curriculum in relation to English and 

mathematics, that they can only and should only be boxed into Māori 

medium education and Te Marautanga o Aotearoa discussions and that 25 

they do not have the skills or knowledge to be part of a technical advisory 

body, but rather only as Māori in a Māori advisory representative group? 

A. I did not read the sub-paragraphs and the paragraph that you read as 

having that – as carrying that implication. 

Q. What other implication can be drawn from that?  That when asked specific 30 

questions about why there was not Māori representation or why Māori 

groups were not consulted about representation on the Ministerial 

Advisory Group, that the answer from Ms Cleaver was because it was a 

technical body, it was concentrating on English and maths, and the Māori 
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medium education, that was outside their remit.  That is where the Māoris 

belong. 

A. I understand the question.  I think – as I say, I do not accept that it carries 

that implication.  I know we might agree to disagree on that, and I also 

would want to, and then we can, delve in more to – I think I am right in 5 

saying, or I could be wrong, that some of the confidential documents 

might disclose who the Ministry recommended in respect of this process.  

Is that correct?   

Q. That is –  

A. Yes, so – 10 

Q. – what we took from the –  

A. – so I think, I guess, and I have not looked at those, so to my mind, it is 

an unknown as to whether, you know, Māori educators were put forward 

but not ultimately –  

Q. Well, I mean, she said here herself that there was not any engagement 15 

undertaken and that that was because, and then she lists those three 

reasons. 

A. Look, I accept that, and I don’t know that we can take this discussion 

much further than possibly not drawing the same inference from – from 

what is listed there. 20 

Q. Okay. 

MR WATSON: 

I was just going to touch very briefly – I know it has not been a focus of the 

Crown’s evidence, because of how the issues have developed, but 

Te Marautanga o Aotearoa and te reo Māori, it is just one of my bullet points 25 

that from the Crown’s perspective, a key change in the reforms is making sure 

that Māori learners have access to the same body of knowledge, regardless of 

which curriculum they use, so as part of the senior curriculum, almost all 

secondary subjects will be available and supported for delivery through both 

te reo Māori and English as part of the NZC and Te Marautanga o Aotearoa, 30 

and the Crown’s evidence, I think, has responded quite clearly to a suggestion 

that the draft knowledge-rich content for Te Marautanga o Aotearoa is just a 
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translation of the equivalent content in the NZC, and that is not the Crown’s 

evidence.  The Crown says no, that is not correct.   

(17:21) DR PAUL HAMER TO MR WATSON: 

Q. Mr Watson, you will have heard me ask claimant counsel, I think it was 

Ms Sykes, maybe, for examples of where there was this duplication or 5 

apparent translation from the Curriculum, the New Zealand Curriculum, 

into Te Marautanga, and would you like – I mean, the question is who is 

going to provide that to us?  We do not have that information. 

A. I can undertake to work with my colleagues to provide – to provide that. 

Q. To provide what, though?  Because you are trying to disprove that point, 10 

I suppose, and the claimants are trying to prove it.  

A. Yes, it creates a sequencing issue in some sense, because if they – I 

think Ms Sykes said she could do it quite promptly, and if the Ministry had 

a chance to quite promptly respond, acknowledging that there is urgency 

with the reporting timeframes, that might be one way to do it, but I would 15 

be in her Honour’s hands and the panel’s hands on that. 

JUDGE MULLINS: 

I am not sure how to answer that, Mr Watson, because the claimants have 

proved they can move quite promptly.  The Crown have proven that they 

cannot.  Well, Ms Sykes, I think, has said that they are in a position to do that, 20 

from their perspective.  I guess what the Crown chooses to provide in the same 

vein is up to you.  I see Ms Sykes is poised and ready. 

MS SYKES: 

Usually, you control disclosure, so you should go first and we respond, but I 

think we were hoping to have it by Friday. 25 

JUDGE MULLINS: 

So you will be able to have it by Thursday, Mr Watson? 

MR WATSON: 

By Thursday the –  



168 

Wai 3553 - The Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry_Wellington_    

20260428 

JUDGE MULLINS: 

This week. 

MR WATSON: 

This week.  We go first, is that the suggestion?   

JUDGE MULLINS: 5 

That is what Ms Sykes has just said. 

MR WATSON: 

I would – before committing, I will just want the chance to talk to my colleagues 

to see what it entails, but it does not sound like an onerous task, so we can 

definitely – I can pursue that with the Ministry colleagues who are here and we 10 

could file a memorandum this evening as to that timing, your Honour, if that 

would suit. 

JUDGE MULLINS: 

That would.  Thank you.  

MR WATSON: 15 

I am just looking at the rest of the content that I had about the content of the 

curriculum, and it was going to be along the same themes.  I don’t want to detain 

everyone for longer on that.  So I was proposing, I guess there is only one other 

point I did want to make, and I have sort of already alluded to it with Dr Hamer, 

is that when I was talking to the Ministry, and it has emerged through specifically 20 

the – or more explicitly in their answers to the written questions, it drove home 

to me that the content that has been, you know, quite talked about, discussed, 

scrutinised, is in draft, and that is sort of obvious, but it is also what I had not 

appreciated until I engaged with the answers to the written evidence is how 

many, you know, further processes and checks are to come, and I just wanted 25 

to make that point, we will make it in the written closings – that it would not be 

the right framing, bearing that, all of that in mind, to scrutinise this content as if 

it was final as to the content, or even if it – as if it was final as to the quantity of 

information that will be in there.  Those are all being actively reviewed. 
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DR PAUL HAMER TO MR WATSON: (CONTINUES) 

Q. It is nearly final, though, Mr Watson, isn’t it?  Isn’t the object, I understand, 

to have the curriculum material finalised by mid-year, which is coming up 

very fast? 

A. Yes.  Yes, it is coming up.  I was just – my son is nine months old, so I 5 

should know the exact date.  It is coming up fast, and still, I think, when I 

read the answers to the written questions, discussed it with my 

colleagues, there are still processes to come, so just, I guess, reconciling 

those.  Those processes will happen quickly. 

Q. Well, hopefully the Crown, in any event, will wait for our report. 10 

A. Well, that is a really important point, and I think we tried to – I think in a 

couple of memos that we filed sort of – and the panel is obviously aware 

of it – bring to the surface the timings, intended timings to – and I know 

Ms Sykes has expressed scepticism about the Crown’s intended timings 

for the proposed Bill, but the way I think about it is almost that the urgency 15 

may sit more directly with the – in terms of – this is all for the panel, but 

the panel’s processes with the curriculum piece.  That is just my reflection, 

and that is why we have tried to bring to the surface, although the panel 

is aware of it, the intended timings for the curriculum. 

MR WATSON: 20 

I was going to talk, to the extent I can, about the third topic, which is the 

proposed legislation regarding the statutory references to the Treaty.  As I said 

in our written closings, I think the most helpful thing we can do will be to prepare 

a chronology explaining where all the things are in the material, because they 

sit across different bundles, and it can be confusing. 25 

 

This is – I have to acknowledge that the Tribunal have very clear views about 

the intended process, and it will not need much assistance from me, again, in 

reaching those views, so you will not get extended submissions articulating a 

defence in Treaty terms of that process.  What we would –  30 

(17:28) JUDGE MULLINS TO MR WATSON: 

Q. Why? 
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A. Well, as I have said, the Crown acknowledges that the Tribunal have its 

own views on that, and in terms of our role in this process and trying to 

assist the Tribunal, we see the value, to the extent that we bring any, as 

being to synthesize the information presented in a way that is of 

assistance to the Tribunal, acknowledging that the Tribunal have its own 5 

views on these matters, and be clear about, I mean, there are points of 

detail that are important in that there is, from the discussion that the panel 

had with Mr Ferguson, there is things that we can hopefully, you know, 

as soon as we can, bring some clarity to.  And I am thinking in particular 

about the direction – policy direction or the decisions that have been taken 10 

and their interaction with purpose provisions, and there was a discussion 

between your Honour and Mr Ferguson, and I had – not being 

self-serving, but I had read the particular paragraph; I think it was 

paragraph 6 of our memorandum, that was under discussion – I had read 

it slightly differently, and I had obviously made – 2.6, perhaps – made a 15 

note to clarify that, because it is a very important point, or it is an important 

point, because it goes to, I guess, the degree of certainty that the panel 

might consider the reforms will ultimately shape up, in terms of the 

provisions that are most important that are within their scope. 

Q. So can you tell me how you read “in all instances…”, that “no standard at 20 

all is likely to be required in” purpose provisions, long titles or appointment 

provisions? 

A. So, I am looking at 2.6 of our memo – sorry, yes, yes, the key word is also 

put in quotes, within a quote, which is the standard, so, the concept of a 

standard, and the way I read this was that, you know, a standard would 25 

be like “take account”, “have regard”, “have particular regard”, and so I 

thought this might have been articulating a notion that purpose provisions, 

which are intended to be more – speak to high-level things and be more 

aspirational, it would not be appropriate to have language that is more 

customarily used in – to signal the weight that should be given to 30 

particular decisions inserted into a purpose provision.  That is what I saw 

this as driving at.  I think Mr Ferguson’s cross-examination, if you recall 

it, of Mr Kibblewhite drove at a similar theme.   
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So I had seen this as being consistent with what is in the footnotes that 

Mr Ferguson referred to, which say that there is further policy direction 

needed to flesh that out, because I think at the least, the fact that I think 

we are both in good faith reading this slightly differently means that there 

is a bit of open-texturedness, there is scope for further policy work, which 5 

is what we are instructed – or what my colleagues at the 

Ministry of Justice have said is the case. 

Q. Because section 4 at the moment talks about “honour”. 

A. Yes. 

Q. And whether we call that a standard or not, it is certainly a high 10 

expectation. 

A. Yes, and there will be semantics about standards versus expectations, 

and I think that is probably part of the reason why there is a bit of a lack 

of clarity about what next in terms of the purpose provisions. 

Q. So – and what are the timeframes on getting some further clarity about 15 

what they are doing with those purpose provisions? 

A. We will pursue that urgently, but I do not have the answer.  My colleagues 

at the Ministry of Justice will know more than me on that. 

DR PAUL HAMER: 

Mr Watson – sorry. 20 

JUDGE MULLINS: 

No, no, carry on. 

(17:32) DR PAUL HAMER TO MR WATSON: 

Q. Just on the topic of a chronology, you will know Ms Sykes submitted a 

chronology at #3.3.013(a), and in undertaking your chronology, it would 25 

probably be useful for us if you would attempt to show where you differ – 

A. Yes. 

Q. – from that chronology. 

A. Yes.  Best not to have competing chronologies without some 

(inaudible 17:32:38). 30 
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Q. Well, I mean, you can have competing chronologies, but we would just 

like to – it would be helpful for us, if you disagree with that, for you to 

explain why.  That would be good. 

A. Appreciate the point.  We will do that, Sir.   

(17:32) JUDGE MULLINS TO MR WATSON: 5 

Q. Sorry, going back to your point that you are not going to really make too 

much of – I think it is the process you have said that, I think, that the 

Tribunal has their own views on the process.  What is the Crown’s position 

on the process? 

A. I think I can fairly say that my position – or the Crown – my position as to 10 

whether I think it is consistent with the Treaty principles or not is irrelevant, 

and –  

Q. I don’t want your position.  I want the Crown’s position. 

A. Well, I guess what I am trying to drive at is in what – what would drive the 

Crown to have a position on that.  You know, we are in this forum, and 15 

the Crown has a role here to assist the Tribunal –  

Q. Well, you have gone so far as acknowledging in terms of 127 that there 

was no consultation.  You are not prepared to make a concession on that, 

use the word “concession”, but you have acknowledged, but all you are 

prepared to acknowledge here is that there is concerns about the 20 

process. 

A. Pardon me, I did not mean to signal a lesser acknowledgement.  That 

wasn’t what I was trying to intend.  I was, I guess I was trying to signal, in 

my own way, that approach will be of a similar kind to what we will say 

about the process issues with 127. 25 

Q. Okay. 

A. I think I have signalled probably what I really can about what we will do to 

try to help the panel in terms of the third set of issues.  Discussed a few 

things that the Crown’s undertaken to provide and provide a bit of clarity 

on, but I was not proposing to say too much more about that, and was 30 

hoping I might be able to sit down soon, but if there is anything I can help 

with now, happy to try to address it. 
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Q. No, no further questions from the panel, Mr Watson, but we are certainly 

looking forward to your more fulsome written submissions. 

A. Appreciate that, your Honour.  Thank you very much. 

Q. Kia ora.  Tēnā koe.  Tēnā koutou. 

JUDGE MULLINS: 5 

All right, everybody.  It has been a day.  I acknowledge everybody’s 

perseverance in still being here at the last hour.  Just a pātai for claimant 

counsel.  You would have heard at the beginning of Mr Watson’s closings that 

I expressed the frustration of the Tribunal, which echoed that of the claimant 

counsel, about the lack of any indication from the Crown as to what the oral 10 

submissions were going to be prior to this morning, and then, even in that, it 

was a one-pager, and Mr Watson indicated that, because of that, perhaps, 

claimants be given the opportunity to make replies to Crown closings.  Now, I 

had hoped to not have to go there.  That was the whole reason for oral closings, 

so that we could have all the arguments and we could file contemporaneous 15 

closing submissions.  However, in fairness, I would like to hear from claimant 

counsel as to what you would like to do.  I expect you are really tired right now, 

but if you do have a position, and whether you would like the opportunity to file 

replies. 

DR DOWNS: 20 

Kia ora Ma’am.  Just ourselves, we do not seek to file replies.  We think that we 

have got sufficient closings for our case.  But I did want to make one point in 

relation to the concessions process, and it is my understanding that that is a 

live process and at any point, the Crown can seek new instructions on the 

matter, and it might be an appropriate point at the close of this hearing for the 25 

Crown to seek instructions again. 

JUDGE MULLINS: 

Yes, you are right, Dr Downs.  At any point, the Crown can come to us and use 

those words.  Kia ora, Ms Sykes. 

MS SYKES: 30 
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If you give me an opportunity, I will take it, as to right of reply, but it really is like 

“How long is a piece of string?”. 

JUDGE MULLINS: 

Correct. 

MS SYKES: 5 

I would like to see what the Crown is saying as to whether I should reply on 

behalf of my claimant applicants.  We definitely see three gaps that we need to 

provide the Tribunal, and – but I would like to provide those gaps after I have 

had an opportunity to see some fuller written positions, especially on issues 

K to O and the Marautanga.  But I think we – we are content where 10 

section 127(1)(d) is.  It is those other two issues that we would just – may take 

the opportunity to reply, on the curriculum, and anything that arises from K to O. 

 

The last point is my friends from Dixon & Co spent a lot of time doing that 

chronology.  I tried to do mine for K to O.  It is just – I just do not want to diminish 15 

that other chronology, because mine was taken from there, and there were so 

many documents that had the same material but different numbers.  That is 

what we did it for.  So I am hoping my friends will also look at their wider 

chronology and see if there is anything that should be included, rather than – 

you know, rather than critique it.  If there is any omissions, I would be really – I 20 

think that would be helpful for all of us, if you could focus to that. 

JUDGE MULLINS: 

Yes, certainly those chronologies are very helpful.  Thank you.  Mr Ferguson? 

MR FERGUSON: 

Yes, Ma’am.  This is certainly not my preference, but perhaps seek to reserve 25 

the right to – to file a reply if there are particular matters in terms of – obviously, 

there are a number of references to points I have made and points my friend 

was going to elaborate on or clarify in closings for the Crown, but I would have 

thought that can be done in a relatively expedient way.  I mean, I think if they 

are relating to the matters that are to be filed by tomorrow, heaven help us, then 30 
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we may be able to incorporate that reply within the, or as part of the further 

closing submissions on Friday, but if it is relating to the matters and the other 

issues, then it might be the Monday, Ma’am, but until we have seen it, it is 

difficult to judge, but a small window of leave would be appreciated, just in case. 

JUDGE MULLINS: 5 

Kia ora.  Thank you.  Mr Clatworthy? 

MR CLATWORTHY: 

We just tautoko the position of whaea Annette and matua Jamie. 

JUDGE MULLINS: 

Kia ora.  Thank you.  That is everyone, isn’t it?  Ka pai.  All right.  Well, I think 10 

we have a memorandum of directions coming out tomorrow, anyway, which will 

clarify my directions on that, but certainly if I can indicate that I am happy to 

give leave for replies to be filed, should counsel think that they are necessary, 

but – you know, I hate to say this, given all the work that has been done so far – 

it will be a small window, because we are very, very conscious of wanting to get 15 

a report out on that; that stage 1 report, as soon as possible, anyway.  And we 

had a timeline.  We were concrete in our timeline.  But that may have now 

changed by a day or two.  So, kia ora.   

KARAKIA WHAKAMUTUNGA (GERRARD ALBERT)  

HEARING CONCLUDES: 5.42 PM 20 
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Notes of Evidence Legend 
National Transcription Service 

Indicator Explanation 

Long dash – Indicates interruption: 

Q. I think you were –   (Interrupted by A.) 

A. I was –    (Interrupted by Q.) 

Q. – just saying that –  (First dash indicates continuation of counsel’s question.) 

A. – about to say  (First dash indicates continuation of witness’ answer.) 

This format could also indicate talking over by one or both parties. 

Long dash 
(within text) 

Long dash within text indicates a change of direction, either in Q or A: 

Q. Did you use the same tools – well first, did you see him in the car? 

A. I saw him through – I went over to the window and noticed him. 

Long dash 
(part spoken word) 

Long dash can indicate a part spoken word by witness: 

 A. Yes I definitely saw a blu – red car go past. 

Ellipses …  
(in evidence) 

Indicates speaker has trailed off: 

A.  I suppose I was just…  
 (Generally witness has trailed off during the sentence and does not finish.) 

Q. Okay well let’s go back to the 11th.  

Ellipses …  
(in reading 
of briefs) 

Indicates the witness has been asked to pause in the reading of the brief: 

A. “…went back home.” 

The resumption of reading is noted by the next three words, with the ellipses repeated to signify 
reading continues until the end of the brief when the last three words are noted. 

A. “At the time…called me over.” 

Bold text  
(in evidence) 

If an interpreter is present and answering for a witness, text in bold refers on all occasions to the 
interpreter speaking: 

Q. How many were in the car?  

A. There were six. 

Q. So six altogether? 

A. Yes six – no only five – sorry, only five.  
 (Interpreter speaking – witness speaking – interpreter speaking.) 

Bold text in  
square brackets 
(in evidence) 

If an interpreter is present and answering for a witness, to distinguish between the interpreter’s 
translation and the interpreter’s “aside” comments, bold text is contained within square brackets: 

Q. So you say you were having an argument? 

A. Not argue, I think it is negotiation, ah, re – sorry.  Negotiation, bartering.  [I think that’s 
what he meant]  Yeah not argue. 
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