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TENA E TE TARAIPIUNARA 

INTRODUCTION 

1. These are joint submissions in reply filed on behalf of NZEI Te Riu Roa (WAI 3503) 

and Ngā Kura a Iwi o Aotearoa (WAI 3502) (together, 'the parties') in response to the 

Crown's Closing Submissions dated 8 May 2026 ('Crown Submissions'). They are to 

be read alongside the parties' respective closing submissions dated 8 May 2026, all 

evidence on the record, and prior submissions throughout this inquiry. NKAI adopts 

all submissions made by NZEI in this reply. NZEI adopts all submissions made by 

NKAI on matters specific to NKAI's distinct constitutional position. A reply is 

confined to matters raised in the Crown's submissions. These submissions do not 

restate the parties' cases. They identify, specifically, where the Crown's submissions 

diverge from, mischaracterise, or decline to engage with the evidence, and where the 

Crown's framing requires correction. 

PART I: THE CHARACTER OF THE CROWN'S SUBMISSIONS 

2. The Crown's submissions read as if they were prepared for a materially different 

inquiry. They address a case no party advanced and are largely silent on the case the 

parties did advance. The four days of hearing, the volume of evidence, and the 

Crown's own concessions from three witnesses are addressed at a level of abstraction 

designed to diminish rather than engage with what was established. The Tribunal is 

respectfully invited to note that divergence at the outset. The Crown invokes a scope 

limitation at paragraph 11.2 of its submissions, asserting that criticism has been 

directed at matters 'at a more general or global level' beyond the inquiry's scope.1 That 

assertion is not particularised anywhere in the 105 pages that follow. 

3. The Crown deploys three recurring moves wherever the evidence is most damaging: 

it invokes kawanatanga and the reasonableness standard; it characterises prejudice as 

speculative because outcomes remain uncertain; or it reframes specific conduct as 

directed at the Crown's broader education policy and therefore outside scope.2 

Together these moves constitute a systematic refusal to engage with the evidence. 

4. Critically, the Crown's submissions make no attempt to reconcile what its witnesses 

conceded with the positions now advanced. Jackson confirmed no consultation with 

 
1 Wai 3553, Crown Closing Submissions, 8 May 2026, at [11.2]. 
2 Wai 3553, Crown Closing Submissions, 8 May 2026, at [11.2]; Wai 3553, #2.6.1(b), Confirmed Final Amended Issues for 

Inquiry. 
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Māori, that officials advised against proceeding, and that outcomes remain uncertain. 

MacGregor-Reid confirmed Treaty duties are significant and enduring irrespective of 

their precise legislative expression and that active protection requires positive steps. 

Cleaver confirmed the Ministry worked less collaboratively and that sector 

involvement was curtailed because it was 'adding complexity.'3 Those are not 

peripheral concessions. They are the foundation of the parties' case. The Crown's 

submissions treat them as context. 

PART II: SECTION 127(1)(d) 

A.  The 'Boards Are Not the Core Crown' Argument 

5. The Crown's primary structural argument is that school boards are not part of the core 

Crown and that Treaty duties therefore properly rest with the Crown. 4 The Crown's 

own submission at that same paragraph provides the answer: 'boards do assist the 

Crown to meet the Crown's Treaty obligations.'5 The Crown cannot simultaneously 

delegate education delivery to boards and invoke that delegation as a reason to remove 

the Treaty obligations that attend delivery. MacGregor-Reid's own evidence confirms 

Treaty duties persist irrespective of their precise legislative expression. What changed 

on 19 November 2025 is that the Crown removed accountability for Treaty 

compliance at board level without replacing it with any equivalent accountability at 

any other level of the system. The parties adopt the submissions of Te Whakakitenga 

o Waikato on this issue.6 

6. The Crown's submission at paragraph 52.7 addresses ministerial intervention powers 

in relation to school boards but makes no mention of the System Reform Bill.7 The 

System Reform Bill expands ministerial intervention powers in ways that compound 

the removal of section 127(1)(d): boards stripped of their Treaty obligation will now 

be subject to expanded ministerial direction from a Minister who, on the evidence, 

introduced Amendment Paper 428 specifically to remove Treaty obligations from the 

education system. The cumulative effect of these two pieces of legislation has not 

been addressed in the Crown's submissions. 

 
3 Wai 3553, #A42, Brief of Evidence of Ellen MacGregor-Reid, 30 March 2026, at [18]–[19]; Wai 3553, #A43, Brief of 

Evidence of Andy Jackson, 30 March 2026, at [38] and [49]; Wai 3553, #A44, Brief of Evidence of Pauline Cleaver, 30 

March 2026, at [92]. 
4 Wai 3553, Crown Closing Submissions, 8 May 2026, at [62]. 
5 Wai 3553, Crown Closing Submissions, 8 May 2026, at [62]; Wai 3553, #A42(a), Further Responses of Ellen MacGregor-

Reid to questions of the Waitangi Tribunal, 4 May 2026, at [1]. 
6 Wai 3553, Closing Submissions on Issues (A) – (J) On Removal of Section 127(1)(D) and National Curriculum Te 

Whakakitenga O Waikato Incorporated, 8 May 26, at [17]–[34]. 
7 Wai 3553, Crown Closing Submissions, 8 May 2026, at [52.7]. 
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B.  Substantive Protection and Post-Removal Measures 

7. The Crown argues that the amended section 127, read with the associated regulations, 

provides robust substantive protection for Treaty interests.8 The regulations pre-

existed the 2025 amendments. They operated alongside section 127(1)(d), not as a 

substitute for it. Pointing to pre-existing protections as evidence of adequate 

replacement is not providing substantive protection. The difference between 'give 

effect to Te Tiriti o Waitangi' and 'seek to achieve equitable outcomes' is the 

constitutional distance between an obligation and an aspiration. The operational 

requirements around tikanga, te reo and mātauranga that gave section 127(1)(d) its 

content are gone. 

8. The post-removal measures relied on are prospective and unspecified. Schools have 

been governed since 19 November 2025 without the statutory Treaty floor and 

without any guidance, monitoring mechanism, or replacement framework.9 Jackson's 

own evidence confirms boards are now told they are 'no longer required' to include 

Treaty-related content in their planning and reporting.10 A future intention to provide 

guidance does not discharge an obligation that has been absent for six months. The 

accountability vacuum is present and operating. 

C.  The Process Concession 

9. The Crown's concession that the procedure adopted for Amendment Paper 428 will 

attract negative comment is noted.11 That concession does not exhaust the 

inconsistency with Te Tiriti. The AJ bundle, produced only on 1 May 2026 under 

Tribunal direction, discloses that the Crown's own internal analysis had identified that 

if both the Education and Training Amendment Bill (No 2) and the Treaty Clause Bill 

were to amend section 127(1)(d) in the same parliamentary term, Standing Order 268 

might block one of them.12 A Committee of the Whole House amendment paper 

resolved that procedural obstacle. That analysis was never disclosed to Māori, to 

submitters, or to this Tribunal until 1 May 2026. A process chosen specifically to 

foreclose Māori participation and pre-empt a parliamentary procedural obstacle is not 

 
8 Wai 3553, Crown Closing Submissions, 8 May 2026, at [75]–[77]; Wai 3553, #A43(a), Departmental Disclosure Statement 

accompanying Amendment Paper No 428, 4 November 2025, tab 31, from p 228. 
9 Wai 3553, #A43, Brief of Evidence of Andy Jackson, 30 March 2026, at [46]; Wai 3553, #A43(e), Further Written 

Responses of Andrew Jackson to Tribunal Questions, 4 May 2026. 
10 Wai 3553, Crown Closing Submissions, 8 May 2026, at [88]–[89]. 
11 Wai 3553, Crown Closing Submissions, 8 May 2026, at [91]. 
12 Wai 3553, #A43(e)(i), Index and Appendices to the Responses of Andrew Jackson, 4 May 2026, AJ4 at p 49; Wai 3553, 

#A54(b), Ministry of Justice Written Answers, 23 April 2026, at p 30 and p 77. 
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a process that merely failed to attract adequate scrutiny. It is a process designed to 

prevent it. 

PART III: THE NATIONAL CURRICULUM 

A.  Te Tiriti as Foundational Principle 

10. The Crown's central curriculum argument is that Te Tiriti remains embedded within 

the refreshed curriculum through Te Mātaiaho, which provides as its first principle 

'Excellent and equitable outcomes, reflecting the Treaty of Waitangi, for every 

student.'13 The difference between 'reflecting' Te Tiriti and 'giving effect to' Te Tiriti 

is the constitutional distance between an aspiration and a duty. The operational 

requirements that gave the previous framework its content are gone. The Crown's 

submissions at paragraph 216 repeat the word 'reflecting' without acknowledging that 

the previous framework used 'giving effect to', or explaining why the lesser standard 

was adopted. 

11. The Crown's own post-hearing evidence directly contradicts the submission at 

paragraph 216 that Te Tiriti is substantively embedded in the curriculum 

framework.14 When Ms Cleaver met with Dr Wayne Ngata, the author of the Te 

Mātaiaho whakapapa, on 20 April 2026 after the hearing had commenced, he told her 

that Te Mātaiaho whakapapa needed to influence the learning areas themselves, and 

that the draft learning areas being consulted on had not yet achieved this.15 That 

admission, recorded in the Crown's own post-hearing evidence from the author of the 

framework, establishes that Te Mātaiaho as released for public consultation is 

structurally disconnected from the learning areas it is said to govern. The Crown's 

submissions at paragraph 216 do not mention it.16 

12. The Crown's own comparison document, filed by Ms Cleaver as PC-1 to demonstrate 

Te Marautanga o Aotearoa's distinctiveness from the NZC, does the opposite on 

examination.17 That document describes mātauranga Māori as informing 'the 

 
13 Wai 3553, Crown Closing Submissions, 8 May 2026, at [216]; Te Mātaiaho: The New Zealand Curriculum Framework, 

draft released October 2025. 
14 Wai 3553, Crown Closing Submissions, 8 May 2026, at [216]; Wai 3553, #A44(i), Further Written Responses of Pauline 

Cleaver to Tribunal Questions, 4 May 2026, at [1]–[2]. 
15 Wai 3553, #A44(i), Further Written Responses of Pauline Cleaver to Tribunal Questions, 4 May 2026, at [2]: 'Te 

Mātaiaho whakapapa to influence the learning areas themselves, and that the draft learning areas being consulted on have not 

yet achieved this.' 
16 Wai 3553, Crown Closing Submissions, 8 May 2026, at [216]; Wai 3553, #A44(i), Further Written Responses of Pauline 

Cleaver to Tribunal Questions, 4 May 2026, at [1]–[2]. 
17 Wai 3553, #3.3.018(a), Crown Comparison Document of Pauline Cleaver (PC-1); Wai 3553, #A56 and #A56(a), Brief of 

Evidence in Reply and Index and exhibits of essie Moss on NZC and TMoA Comparison, 4 May 2026, at [13]. 
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additional skills, knowledge and capabilities students need to participate in and 

contribute to te ao Māori.' The word 'additional' does significant constitutional work. 

It positions mātauranga Māori as supplementary to the knowledge-rich core. An 

indigenous curriculum does not relegate indigenous knowledge to a supplementary 

layer. A translated one does. 

13. The structural impossibility created by the timetable architecture is uncontested on 

the evidence. The mandatory 60-minute daily requirements for mathematics and 

English, combined with the rule that borrowed minutes must be made up within the 

same session, mean kaiako cannot meaningfully integrate te reo Māori and tikanga 

Māori regardless of the framework's stated intentions.18 The 1,859 schools that signed 

Te Rarangi Rangatira are willing. The curriculum as designed will not let them. The 

Crown's submissions contain no engagement with this evidence. 

B.  The Knowledge-Rich Approach and Kōkirihia 

14. The Crown's submissions invoke the Kōkirihia plan for ending streaming as evidence 

that the knowledge-rich curriculum is aligned with equity commitments.19 That 

argument is both factually incomplete and internally contradictory. 

15. Dr Shannon Walsh, who co-authored the Kōkirihia report the Crown cites, and Jessie 

Moss have both represented NZEI Te Riu Roa on the Kōkirihia implementation team 

since 2023. Their evidence before this Tribunal is informed by direct operational 

knowledge of what the Kōkirihia plan requires and how it operates in practice. Their 

evidence before this Tribunal is informed by direct operational knowledge of what 

the Kōkirihia plan requires and how it operates in practice.  Their evidence before this 

Tribunal is informed by direct operational knowledge of what the Kōkirihia plan 

requires and how it operates in practice. 

16. The Crown's argument that the knowledge-rich approach aligns with Kōkirihia 

because it focuses on differentiation of 'how' rather than 'what' is not supported by the 

Kōkirihia framework as implemented.20 The explicit inclusion of prerequisites in the 

definition of streaming within that framework creates a direct tension with a 

knowledge-rich approach that dictates a linear and inflexible knowledge progression. 

 
18 Wai 3553, #A16, Brief of Evidence of Heidi Hayward, 24 March 2026; Wai 3553, #A47, Brief of Evidence in Reply of 

Heidi Hayward, 2 April 2026. 
19 Wai 3553, Crown Closing Submissions, 8 May 2026, at [161]–[162]; Tokona te Raki, Kokirihia: The Plan for Removing 

Streaming from Our Schools, March 2023, cited at Crown Submissions fn 200 and 201. 
20 Tokona te Raki, Kokirihia: The Plan for Removing Streaming from Our Schools, March 2023; Wai 3553, #A44, Brief of 

Evidence of Pauline Cleaver, 27 March 2026, at [35], fn 22; Wai 3553, Crown Closing Submissions, 8 May 2026, at [162]. 
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A curriculum that mandates sequential content acquisition and requires specific prior 

knowledge as a precondition for progression creates precisely the structural 

conditions that produce streaming: students who have not acquired mandated prior 

content are, by design, not ready for the next stage. 

17. The current contract between the Ministry of Education and Tokona te Raki to lead 

the implementation of Kōkirihia, the plan to remove streaming from our schools, ends 

30 June 2026. Tokona te Raki has submitted two alternative proposals for further 

funding through to 2030. As yet, no contract confirmation has been received from 

MoE by Tokona te Raki. A Crown that cites Kōkirihia in its closing submissions as 

evidence of alignment with equity commitments, while allowing the funding contract 

of the organisation leading that work to expire, is not demonstrating commitment to 

ending streaming.  

18. The Crown's submissions acknowledge that New Zealand-based research on the 

knowledge-rich approach, including research specific to Māori, 'will grow over time' 

and that 'pursuing a knowledge-rich approach is a recent change in design approach.'21 

The Crown has restructured the national curriculum for all tamariki Māori, without 

consultation, on the basis of an approach for which it concedes the evidence base has 

not yet been established. That is not the conduct of an active protector. It is an 

experiment, conducted without consent, on the children of Treaty partners. 

C.  Te Marautanga o Aotearoa 

19. The Crown's submissions characterise Te Marautanga o Aotearoa as remaining a 

distinctly Māori curriculum whose primary change is an expansion of available 

subjects. 22 That characterisation cannot be accepted on the evidence. 

20. Jessie Moss establishes with precision what was achieved in the 2021 to 2023 

redesign and traces the reversal: the disestablishment of Te Ropuu Whāiti in April 

2024; the application of a non-Māori Coherence Group's recommendations to TMoA; 

and the Ministry's OIA response confirming it could locate no advice or 

correspondence on the decision to remove Te Tirewa as the name and framework.23 

The Crown's submissions do not address the disestablishment of Te Ropuu Whaiti. 

 
21 Wai 3553, Crown Closing Submissions, 8 May 2026, at [182]. 
22 Wai 3553, Crown Closing Submissions, 8 May 2026, at [173] and [220]–[223]. 
23 Wai 3553, #A17, Brief of Evidence of Jessie Moss, 24 March 2026, at [34]–[35.1] and [44]–[45]; Ministry of Education 

OIA Response to Jessie Moss, Reference OIA 1352669, 13 October 2025. 
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They do not address the OIA response. They do not explain how a decision of that 

constitutional significance left no documentary trail. 

21. The content-level mirroring is demonstrated most precisely by an example drawn 

from the Crown's own evidence.24 The NZC Social Sciences learning area addresses 

European Imperial Expansion c.1750 to 1914. The equivalent section of Pūmanawa 

Tangata addresses the expansion of the English Empire using the same periodisation 

and motivational categories: missionary work, civilising ideals, and national prestige. 

Neither references the Doctrine of Discovery. Neither uses the word colonisation. 

Both frame imperial expansion as something that happened, rather than as a choice 

by England to assert authority over Māori. The content is in te reo Māori. The 

epistemological frame is indistinguishable from the NZC. That is the mirroring 

argument in a single example, drawn from the Crown's own document filed to 

demonstrate distinctiveness. 

22. The consultation window afforded to TMoA was approximately half that afforded to 

the NZC.25 TMoA is the curriculum through which Māori-medium tamariki encounter 

national education in te reo Māori and through te ao Māori. Affording its communities 

half the consultation time is not active protection. It is a separate and compounding 

breach of partnership. 

D.  Engagement and Process 

23. The Crown's submissions disclose two matters not apparent in the Crown's evidence 

as originally filed. 26 First, in October 2024, the Ministry sought agreement to 

engagement with peak bodies on the approach to restoring balance to the histories 

curriculum. The Minister did not agree to that engagement. Second, the Ministry 

proposed twelve nominees for the Curriculum MAG including a proposed Chair. The 

Minister appointed four of the Ministry's recommended nominees along with eight 

others identified through her ministerial office, and did not appoint the Ministry's 

proposed Chair.27 The Crown's submissions at paragraph 144 then acknowledge the 

Ministry had to 'manage the perception' that MAG members believed they would be 

 
24 Wai 3553, #A56 and #A56(a), Brief of Evidence in Reply of Jessie Moss and Index and exhibits to the brief of evidence in 

reply of Jessie Moss on NZC and TMoA Comparison, 4 May 2026, at [20]; Wai 3553, #3.3.018(a), Crown Comparison 

Document of Pauline Cleaver (PC-1). 
25 Wai 3553, #A44, Brief of Evidence of Pauline Cleaver, 30 March 2026, at [92]; Wai 3553, Crown Closing Submissions, 8 

May 2026, at [234]. 
26 Wai 3553, Crown Closing Submissions, 8 May 2026, at [135] and [138]. 
27 Wai 3553, Crown Closing Submissions, 8 May 2026, at [138]. 
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writing curriculum content.28 That was not a misunderstanding. It reflected what 

MAG members understood their role to be. The Ministry's correction of that 

'misunderstanding' was the point at which ministerial control over curriculum content 

became fully operational. 

24. The NDAs imposed on curriculum advisory group participants prevented educators 

from disclosing to NZEI, to this Tribunal, or to the public what was happening inside 

the curriculum development process.29 The OIA record further discloses that Minister 

Stanford conducted a significant volume of government business relating to 

curriculum reform through personal Gmail, placing correspondence material to the 

reform process outside the Official Information Act's disclosure obligations.30 Where 

correspondence that ought to be available to the Tribunal has been conducted through 

channels that exclude Official Information Act obligations, adverse inferences may 

be drawn as to what that correspondence would have disclosed. 

PART IV: THE CREDIBILITY OF THE CROWN'S EVIDENCE 

A.  The Cleaver Evidence 

25. The Tribunal is asked to approach the Cleaver evidence with significant caution. The 

record discloses a series of material inconsistencies between what Ms Cleaver said in 

her brief of evidence, what she said under cross-examination, and what the 

documentary record and post-hearing responses establish. The pattern is consistent: 

in each instance, Ms Cleaver's evidence as originally given was more favourable to 

the Crown's position than the full record supports, and the correction came from cross-

examination, Tribunal-directed disclosure, or post-hearing responses that 

contradicted what had come before. 

26. First: the Dr Ngata account. At paragraph 60 of her brief, Ms Cleaver stated that Dr 

Wayne Ngata expressed the view that the Te Mātaiaho framework was flexible and 

could be adjusted to reflect the knowledge-rich approach. Under cross-examination 

she elaborated that Dr Novak had shown Dr Ngata iterative changes as Te Mātaiaho 

was being finalised and that Dr Ngata had not indicated any concern.31 That evidence 

 
28 Wai 3553, Crown Closing Submissions, 8 May 2026, at [144]; Wai 3553, #A018(a), emails from Ms Pollock, 13 February 

2024, at pp 179–181. 
29 Wai 3553, #4.1.001, Hearing Transcript, Day 4, at markers 02:41:47–02:42:41. 
30 Wai 3553, #A12, Brief of Evidence of Ripeka Lessels, 24 March 2026, at [59]; Ministry of Education OIA Response 

disclosing withheld draft reply to NZEI; Ririnui v Landcorp Farming Ltd [2016] NZSC 62 at [105]. 
31 Wai 3553, #A44, Brief of Evidence of Pauline Cleaver, 30 March 2026, at [60]; Wai 3553, #4.1.001, Hearing Transcript, 

Day 4, at p 277 markers 25–30 and p 278 markers 20–25. 
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gave the clear impression Dr Ngata had been kept abreast of each material change 

and had engaged with the final version before the October 2025 release. Ms Cleaver's 

own post-hearing response to Tribunal questions states that Dr Ngata 'did not see the 

draft curriculum content before it was released for consultation.'32 The impression 

created in cross-examination cannot be reconciled with the concession made in the 

post-hearing response. The Tribunal is invited to draw the obvious inference. 

27. Second: the two versions of the Senior English Curriculum. Bevan Holloway 

establishes the existence of two versions dated March 2025.33 The version never 

released to the sector required the inclusion of Māori and Pacific authors in teaching 

programmes. It was replaced at the last minute with a mandate for Shakespeare and 

nineteenth century texts. The Crown's submissions do not address this substitution. 

The replacement of Māori and Pacific authors with Shakespeare is not a curriculum 

design choice within a reasonable range of options. It is a policy statement whose 

authorship and authorisation the Crown has not explained, and which this Tribunal is 

entitled to require be explained. 

28. Third: the NKAI engagement account. Ms Cleaver's post-hearing responses purported 

to describe MoE's engagement with NKAI but annexed only the November to 

December 2025 email thread, omitting the February to March 2026 correspondence 

entirely.34 The Affidavit of Watson Ohia, filed 5 May 2026, corrects the record 

through five exhibits of contemporaneous correspondence. NKAI formally requested 

a Kaupapa Māori governance group with oversight of the SMART Tool on 14 August 

2025. Six months elapsed before MoE issued a formal invitation on 21 February 2026. 

By that point significant aspects of the SMART Tool's structure, data architecture and 

scope had been determined without NKAI's input. An account of engagement that 

omits six months of correspondence specifically documenting its inadequacy is not 

an accurate account. 

29. Fourth: the union withdrawal claim. At paragraph 12 of her written responses, Ms 

Cleaver states that unions 'withdrew engagement' during collective employment 

agreement bargaining.35 NZEI Te Riu Roa did not, at any relevant time, cease 

 
32 Wai 3553, #A44(h), Further Written Responses of Pauline Cleaver to Tribunal Questions, 4 May 2026, at [1]: 'Dr Ngata 

did not see the draft curriculum content before it was released for consultation.' 
33 Wai 3553, #A18, Brief of Evidence of Bevan Holloway, 26 March 2026; Wai 3553, #A18(a), Joint Brief of Evidence in 

Reply of R Manning and B Holloway, 2 April 2026, at [26]. 
34 Wai 3553, #A44(h), Further Written Responses of Pauline Cleaver to Tribunal Questions, 4 May 2026, at [13]–[16]; Wai 

3553, #A57, Sworn Affidavit of Watson Ohia, 5 May 2026; Wai 3553, #A57(a), Index and Exhibits to Affidavit of Watson 

Ohia, 5 May 2026, Exhibits A–E. 
35 Wai 3553, #A44(h), Further Written Responses of Pauline Cleaver to Tribunal Questions, 4 May 2026, at [12]. 
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engagement on curriculum and non-industrial matters during collective agreement 

negotiations. That characterisation is factually inaccurate. A Crown witness who 

mischaracterises the conduct of a party to the inquiry in a post-hearing written 

response, filed after cross-examination has closed, is not providing the Tribunal with 

a reliable account. 

B.  The Jackson Evidence 

30. The AJ bundle, produced only on 1 May 2026 under Tribunal direction, discloses 

matters that should have been in Mr Jackson's sworn brief of evidence. The Ministry 

of Education conducted a comprehensive analysis of six Te Tiriti provisions in the 

Education and Training Act between January and April 2025. That analysis was 

provided to the Ministry of Justice. Mr Jackson's brief made no mention of this 

analysis or of the fact that it had been provided to MoJ.36 His brief reads as if the 

Treaty References Review was conducted entirely without Ministry of Education 

input, despite Minister Stanford's documented enthusiasm for including education 

clauses in that review. 

31. The AJ bundle also reveals the likely procedural rationale for Amendment Paper 428 

that was never disclosed to Māori, to submitters, or to this Tribunal until 1 May 2026: 

the Crown's own analysis had identified Standing Order 268 as a risk if both 

legislative tracks amended section 127(1)(d) in the same parliamentary term.37 A 

Committee of the Whole House amendment paper resolved that obstacle. A Crown 

that produces an incomplete brief of evidence and discloses the most material analysis 

only under Tribunal direction six months after enactment is not discharging its 

candour obligations. The Tribunal is entitled to draw adverse inferences from those 

omissions. 

PART V: NKAI'S DISTINCT POSITION 

32. The Crown's closing submissions contain no engagement whatsoever with either 

Kawa Whakapumau instrument. The 2013 and 2020 instruments are bilateral 

constitutional agreements between NKAI and the Crown, maintained across 

 
36 Wai 3553, #A43(e)(i), Index and Appendices to the Responses of Andrew Jackson, 4 May 2026, AJ4 at pp 38 and 35 

(Ministry of Education Te Tiriti clause analysis, January–April 2025, provided to Ministry of Justice). 
37 Wai 3553, #A43(e)(i), Index and Appendices to the Responses of Andrew Jackson, 4 May 2026, AJ4 at p 49; Wai 3553, 

#A54(b), Ministry of Justice Written Answers, 23 April 2026, at p 30 and p 77; Wai 3553, #3.3.019, NZEI Closing 

Submissions, 8 May 2026, at [43]. 
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governments of different political composition, and never terminated.38 The 2013 

instrument requires that where any matter involving kura a-iwi is identified, either 

party must contact Te Kaiwhakahaere. That mechanism was not invoked in relation 

to the removal of section 127(1)(d) or the curriculum reset. No Crown witness 

addressed either instrument. The Crown's 105 paragraphs of closing submissions do 

not mention either instrument. That silence is not an oversight. The Tribunal is 

entitled to treat it as a choice and to draw the inference that the Crown has no answer 

to the breach of those instruments. 

33. The Crown's exclusion of NKAI from the NZC consultation proceeded on the false 

factual premise that NKAI kura use only Te Marautanga o Aotearoa. Watson Ohia's 

unchallenged evidence is that at least 75 per cent of NKAI wharekura draw from both 

TMoA and the NZC at secondary level by necessity, because the Crown's own 

resourcing failure at TMoA secondary level left them no other option.39 The Crown 

excluded NKAI from a consultation that directly affected its kura on the basis of a 

factual assumption it had the means to verify and did not. The Crown's reliance on 

MEMAG as evidence of engagement with kaupapa Māori education is a non sequitur: 

MEMAG explicitly excludes Te Matakahuki schools including kura a-iwi, and the 

Crown and Minister were aware that NKAI did not want MEMAG to speak on its 

behalf.40 

PART VI: PREJUDICE 

34. The Crown's prejudice submissions proceed on the proposition that because outcomes 

are uncertain, prejudice is speculative. The parties reject that framing. Uncertainty is 

part of the prejudice, not a reason to defer its assessment. Jackson's concession that 

outcomes are 'at this stage uncertain' was made six months after enactment.41  The 

Crown does not know what it has done. That is the measure of its active protection 

failure, not a reason to withhold findings. 

 
38 Wai 3553, #3.3.23(a), Kawa Whakapūmau dated 1 May 2026, 14 February 2013, ss 3.1 and 6.1; Wai 3553, #A29, Brief of 

Evidence of Watson Ohia, 24 March 2026, at [17]; Wai 3553, #A48, Brief of Evidence in Reply of Watson Ohia, 2 April 

2026, at [16]–[17]. 
39 Wai 3553, #A29, Brief of Evidence of Watson Ohia, 24 March 2026, at [54]; Wai 3553, #A48, Brief of Evidence in Reply 

of Watson Ohia, 2 April 2026, at [7] and [12]. 
40 Wai 3553, #A43, Brief of Evidence of Andy Jackson, 30 March 2026, at [42]; Wai 3553, Crown Closing Submissions, 8 

May 2026, at [193]. 
41 Wai 3553, #A43, Brief of Evidence of Andy Jackson, 30 March 2026, at [49]; Wai 3553, #A42(c), Written Answers of 

Ellen MacGregor-Reid, 1 May 2026, at [18]–[19]. 
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35. The parties' prejudice case is structural and present.42 Every kura ā-iwi board has been 

governing without the statutory Treaty floor since 19 November 2025. Schools are 

told they are no longer required to include Treaty-related content in their planning 

and reporting. The NELP architecture, which operationalised Treaty-based education 

reform at system level and named racism as a structural barrier to Māori educational 

aspirations for the first time, has been dismantled without replacement. Four years of 

genuine co-design toward a distinctly indigenous Te Marautanga o Aotearoa have 

been set aside. The timetable architecture of the knowledge-rich curriculum makes it 

structurally impossible for kaiako to integrate te reo Māori and tikanga Māori in any 

meaningful way. None of these are predictions. The 'draft content' defence does not 

answer the structural prejudice argument. The design principles have been adopted, 

the co-design model abandoned, and the oversight groups disbanded. These decisions 

cause prejudice regardless of the final content of individual learning areas. 

36. Approximately 85 per cent of Māori students are enrolled in English-medium 

settings.43 The Crown's own Cabinet papers reference bespoke legislation as a 

possible future response for Māori-medium settings. No equivalent signal exists for 

mainstream English-medium schooling. Those tamariki have no bespoke legislation 

on the horizon. They have no co-designed curriculum. They have no board Treaty 

obligation. They are the invisible centre of this case, and the Crown's submissions do 

not address them. 

PART VII: RELIEF 

37. The parties maintain all relief sought in their respective closing submissions dated 8 

May 2026. The following additional relief is sought in reply. 

38. The Crown's submissions expressly invoke Kōkirihia: The Plan for Removing 

Streaming From Our Schools as evidence of its equity commitment. 44 Kōkirihia is 

led by Tokona te Raki Māori Futures Collective under a contract with the Ministry of 

Education that expires on 30 June 2026. Tokona te Raki has submitted two alternative 

proposals for further funding through to 2030, and meetings have taken place over 

the past six months to discuss these, but no decision has yet been communicated. The 

parties seek a recommendation that the Crown fully fund the Kōkirihia 

 
42 Wai 3553, #A43, Brief of Evidence of Andy Jackson, 30 March 2026, at [46]; Wai 3553, #A17, Brief of Evidence of 

Jessie Moss, 24 March 2026, at [44]–[45]; Wai 3553, #A47, Brief of Evidence in Reply of Heidi Hayward, 2 April 2026. 
43 Ministry of Education, Nga Haeata o Aotearoa 2024: A Māori Education Indicators Report (2024), Table 16, disclosed in 

Pauline Cleaver Bundle of Documents, 1 May 2026. 
44 Wai 3553, Crown Closing Submissions, 8 May 2026, at [161]–[162], fn 200; Tokona te Raki, Kokirihia: The Plan for 

Removing Streaming from Our Schools, March 2023. 
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implementation programme through to 2030 at a level sufficient to sustain Tokona te 

Raki's leadership role. A Crown that relies on Kōkirihia in its closing submissions 

while allowing the contract of the organisation leading that work to expire is not 

demonstrating commitment to ending streaming. It is using the mahi of others as 

rhetorical cover while withdrawing the resource that sustains it. 

39. The Crown's concurrent positions on the Proposed Bill are irreconcilable and 

insufficiently candid.45 At paragraph 33, the Crown states whether and how sections 

4(d), 32(h) and 398B will be amended remains subject to further Ministerial decision. 

At paragraph 35, the Crown states the Minister has been authorised to issue drafting 

instructions to the PCO on 'minor and technical matters.' These propositions cannot 

coexist. The Tribunal is entitled to treat the Crown's position as insufficiently candid 

and to make findings accordingly. 

40. The urgency of the Tribunal's Stage One report cannot be overstated. The Proposed 

Bill will not be introduced before early August 2026. The Tribunal is respectfully 

asked to issue its Stage One report well in advance of that date. Each week that passes 

without findings embeds the assumption in ERO practice, Ministry guidance, and 

initial teacher education that there is no Treaty obligation at board level and no Treaty 

foundation in the national curriculum. Once that assumption becomes the institutional 

default, reversing it requires far more than reinstating a statutory provision. The 

parties and the communities they represent cannot wait. 

CONCLUSION 

41. NZEI and NKAI do not ask this Tribunal for perfection from the Crown. They ask it 

to apply the standard the evidence demands: the honour of the Crown. That standard 

required a Crown that consults before it removes Treaty obligations; whose witnesses 

give complete and consistent accounts; that honours bilateral agreements it signed; 

that does not build a curriculum from within an ideological network documented as 

opposed to the place of traditional knowledge in education; and that does not tell the 

author of its own curriculum framework, six months after public release, that his 

framework has not yet influenced the learning areas it was designed to govern. The 

Crown's submissions ask the Tribunal to accept that a Crown that received advice, 

foresaw breach, acknowledged harm, and proceeded anyway has acted consistently 

with that standard. It has not. The Tribunal is asked to say so plainly, and to restore 

 
45 Wai 3553, #3.3.021, Crown Closing Submissions addressing proposed legislation regarding statutory references to the 

Treaty of Waitangi, 29 April 2026, at [33] and [35]. 
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the legal and institutional foundations that have been removed without the consent of 

the partners to whom they were owed. 

 

 

DATED at Rotorua this 12th day of May 2026 
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