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MAY IT PLEASE THE TRIBUNAL,

Introduction

1. Her Honour Chief Judge Caren Fox directed for submissions from the

parties to assist in the refinement of the draft issues listed in her

memorandum-directions, dated 6 May 2026.! Those draft issues to be

addressed at the urgency hearing are currently as follows at:

(a)

(b)

(c)

(d)

(e)

The rationale for the decisions made by Cabinet on 23 February

2026.

The effect of the repeals of Treaty principles provisions proposed
on the Crown’s obligations under the Treaty of Waitangi/Te Tiriti

o Waitangi and on the rights of Maori therein recognised.

The differences in legal meaning and effect between the 10
operative Treaty principles enactments and the proposed
amendments to those enactments by a Bill that will set the
standard to one of ‘take into account’ the principles of the Treaty

of Waitangi/Te Tiriti o Waitangi.

Any evidence of real prejudice to the claimants and interested
parties from the repeals and proposed amendment Bill beyond
the impact on mana, rangatiratanga and the partnership

principle.

The Treaty adequacy of opportunities for Maori to influence the

proposed reforms.

2. In noting Ngati Torehina ki Mataka’s engagement in this inquiry as an

Interested Party, the following submissions are made in support of the

Wai 682 Ngati Hine claim and in recognition of Ngati Torehina ki

Mataka’s interests to be heard. These submissions cover the relative

1 Wai 3565, #2.5.1 at 170.



issues to be engaged for the claimants and interested parties, the
clarification of issue (d) at paragraph 170 for hapu rangatiratanga, and
the jurisdictional scope for the Waitangi Tribunal to concern itself with
whether the Crown conduct is consistent with its duties flowing from
the principle of the Honour of the Crown. Counsel’s suggestions for

refinement of these issues follow these submissions.

The scope of claimant issues relative to that of interested parties:

3.

It is noted that Ngati Torehina ki Mataka’s engagement in this Inquiry as
an Interested Party is different to that of the sole Ngati Hine claimants,
whose claim is the framework for this Tribunal’s findings of well-
foundedness and subsequent recommendations to alleviate the
prejudice caused to them. The legal architecture for a claimant’s case is

found in section 6 of the Treaty of Waitangi Act 1975.

Comparatively, the legal architecture for an interested party is found in
the section 4A of the Commissions of Inquiry Act 1908, which is whether
that party’s interests in the inquiry may be adversely affected, and to
give evidence on those adverse impacts accordingly, to assist in the

Tribunal’s inquiry into the claim brought before them.

While the grievances raised by both the claimants and the Maori
interested parties against the Crown’s pending actions in this urgency
inquiry are likely to be substantially connected, there is a legal
difference in the evidence and submissions to be brought by claimants
relative to interested parties. Counsel therefore submits that
refinement the draft issues to reflect and assist the Tribunal in its robust
inquiry, fact-finding, and recommendation process against Ngati Hine's
claim (with the support of evidence showing adverse effects on the

Interested Parties) will be important.



Prejudicial effects concerning mana, rangatiratanga, and partnership:

6. Mana and rangatiratanga are the political essence and lifeblood of who
Ngati Torehina ki Mataka are as a hapu. Ngati Torehina ki Mataka are
engaged as an Interested Party in this Inquiry due to the significant
interest of their solemn relationship to Te Tiriti by virtue of whakapapa,
creating a direct living line of partnership between the Hapu and the
Kawana. Tino rangatiratanga, in particular, is constitutionally

entrenched through Te Tiriti o Waitangi, Ko te tuarua;

Ko te Kuini o Ingarani ka wakarite ka wakaae ki nga Rangatira ki
nga hapu-ki nga tangata katoa o Nu Tirani te tino rangatiratanga

0 o ratou wenua o ratou kainga me o ratou taonga katoa.

7. The draft issue at (d) currently reads “Any evidence of real prejudice to
the claimants and interested parties from the repeals and proposed
amendment Bill beyond the impact on mana, rangatiratanga and the

partnership principle.”

8. While counsel understands that the Tribunal would be assisted with
evidence of prejudice to the claimants (and adverse effects to the
interested parties) through specific, tangible examples following from
the pending crown actions, counsel submit that this issue should not be
framed in a way that precludes evidential korero on mana,
rangatiratanga, or partnership. Rather, it is submitted the Tribunal
should request any evidence as to prejudice/adverse effects for mana,
rangatiratanga etc. materialised through the implications for whenua,

kainga, me taonga katoa (as per Ko te tuarua).

The jurisdictional issue of this Tribunal’s inquiry into the Crown’s adoption of

Tribunal recommendations:

9. The Crown’s response against Ngati Hine’s application for urgency raised
the submission that it is “not a function of the Tribunal to inquire into or

monitor the Crown’s adoption of Tribunal recommendations... the



inquiry now sought by the claimants goes beyond the Tribunal’s

statutory function as prescribed by Parliament.?”

10. While granting the urgency application, Her Honour’s memorandum-
directions noted this submission as to the Tribunal’s statutory limits:
“While the Crown is correct to contend that it is not a function of the
Tribunal to inquire into or monitor the Crown’s adoption (or not) of prior
Tribunal recommendations, granting urgency in this case will not result

in such a review.3”

11. While counsel accepts that the findings and recommendations of the
Tribunal are not binding on the Crown, being recommendatory only,
where the Crown is advised of those recommendations and egregiously
goes against those recommendations in delimiting Treaty provisions
which have been hitherto negotiated in good faith to ensure
reconciliation of past wrongs, it does prejudice to Maori with the full,

informed knowledge that it is doing so.

12. We wish to argue that this is not calling for an inquiry into or the
monitoring of the Crown’s adoption (or not) of prior Tribunal
recommendations. Rather it calls into question whether the Crown’s
proposal to unilaterally change previously good faith negotiated Treaty
provisions and to “cavalierly ride roughshod” over previous Tribunal
recommendations to the contrary constitutes a breach of Te Tiriti,
because it is conduct that is difficult to reconcile with the Crown’s duties

flowing from the principle of the honour of the Crown.

13. The proposed substantive legal changes to repeal, undermine, and
narrow the effect of Te Tiriti enacted in specified legislation as a result
of good faith negotiation to ensure reconciliation given accepted
historical wrongs, which appears to have followed a review process that

the Tribunal made stern recommendations against doing, may amount

2 Wai 3565, #3.1.22 at 3.
% Wai 3565, #2.5.1 at 150.



14.

to one of clearest examples of the Crown responding to Tribunal findings
and recommendations by disregarding and contravening them (under
the guise of parliamentary sovereignty). This is an issue that engages the
‘Honour of the Crown’, which is a fundamental constitutional principle
that stems from the Crown’s own common law/public law doctrines and

is heightened in the Aotearoa context of Te Tiriti o Waitangi.

Counsel submits that this inquiry raises a critical opportunity to test
whether these actions detrimentally affect the ‘Honour of the Crown,
in both engaging Cabinet’s rationale for the decisions made and the
adequacy of opportunities for Maori to influence the proposed reforms.
Because if it does, arguably that will be adverse to the interests of Ngati
Torehina ki Mataka. This suggests that making this an issue is

appropriate.

Counsel’s proposals for refining the draft issues:

15.

In light of these submissions, counsel for Ngati Torehina ki Mataka

proposes the refining of the draft issues with the following wording:

15.1 What was the rationale for the decisions made by Cabinet on 23
February 2026, particularly in light of advice given in previous
Waitangi Tribunal recommendations, the Ministerial Advisory
Group Report, and the Regulatory Impact Statement etc.? Is the

rationale adequate to allow the Crown to act unilaterally?

15.2  Will the repeals of Treaty principles provisions proposed on the
Crown’s obligations under the Treaty of Waitangi/Te Tiriti o
Waitangi and on the rights of Maori therein recognised, cause
prejudice to the claimants and adversely affect the interests of
the Maori interested parties? Are these repeals in breach of Te

Tiriti and, if so, how?

15.3  Will the changes to the legal meaning and effect between the 10

operative Treaty principles enactments and the proposed



amendments to those enactments by a Bill that will set the
standard to one of ‘take into account’ the principles of the Treaty
of Waitangi/Te Tiriti o Waitangi, cause the claimant’s prejudice
and adversely affect the interests of the Maori interested
parties? Are these amendments in breach of Te Tiriti and, if so,

how?

15.4 What is the evidence of real prejudice to the claimants and
evidence of adverse effect to the interests of the Maori
interested parties from the repeals and proposed amendment
Bill concerning their mana, rangatiratanga, and Tiriti partner
status in relation to whenua, kainga, and taonga (as per ko te

tuarua)?

15.5 What is the Treaty adequacy of opportunities for Maori to
influence the proposed reforms, particularly when the Crown
actively goes against the previous recommendations of this
Tribunal to prevent or remove the prejudice caused in breach of

Te Tiriti?

Dated 18 May 2026

John Kahukiwa and Gabriella Brayne
Counsel for Ngati Torehina Ki Mataka





