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INTRODUCTION

1. My name is Margaret Shirley Mutu. | am the Chairperson of Te
Rananga-a-lwi o Ngati Kahu (“the Rananga”). | have held that position
since 2002 and | am authorised to provide this brief of evidence. The
Rananga is a charitable trust incorporated in 1996 pursuant to the
Charitable Trusts Act 1957 and is mandated to represent the whanau,
hapt and iwi of Ngati Kahu. Prior to my appointment as Chairperson
of the Rilnanga, from 1996 to 2002, | was the Secretary of the

RUnanga.

2. | have been the Professor of Maori Studies at the University of
Auckland since 2002. | hold a Bachelor of Science in Mathematics, a
Master of Philosophy in Maori Studies, a Doctorate in Maori Studies
specialising in Linguistics, a Diploma in Teaching and was a member
of the Institute of Directors. | am a fellow of the Royal Society of New

Zealand - Te Aparangi.

3. In terms of iwi and community appointments, | represent Ngati Kahu
on the National Iwi Chairs Forum (“NICF”) and | am the Co-Chair of
Pou Tikanga for NICF along with Aperahama Edwards. | was involved
with the Auckland District Maori Council variously as Treasurer or
Secretary from 1982 through to 1988. | have been a trustee of various
marae and land trusts in the Northern Wairoa District and the Far
North. I have been a consultant and researcher to a number of the Far
North iwi, including the Ngati Kahu Trust Board and the Runanga o
Muriwhenua. | have been a member of various delegations
representative of Maori Congress from 1995 at international meetings
regarding resource management, conservation and sustainable
development along with the establishment of international protocols
to beincludedininternationalinstruments in Rome, Italy, Canada and
various other countries, and in the United Nations. | am also a
representative of the Ngati Kahu negotiation team tasked with

negotiating our Te Tiriti claims against the Crown.

Ngati Kahu
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4. Ngati Kahu is one of the five iwi of the Te Hiku o te lka region in the Far
North of Te lka-a-Maui. The iwi of Ngati Kahu consists of 15 kainga,
hapt and marae. We have always held and continue to maintain
rangatiratanga over our rohe, whenua, moana, ngahere, awa, wahi
tapu, taonga, whanau and tikanga. No one can interfere with that. We
have never, and will never, accept anything less. We will continue to
exercise our mana in accordance with tikanga to recover what has,

and continues to be, stolen from us.

5. It is a matter of fact that Ngati Kahu rangatira signed He
Whakaputanga in 1835 and Te Tiriti o Waitangi in 1840. Accordingly,
we regard Te Tiriti as a kawenata tapu, a sacred covenant, between

the sovereign nations of the Crown and Ngati Kahu.

Treaty Principles Reform

6. | have provided evidence on behalf of myself, my hapu Te Whanau
Moana, the Runanga and Ngati Kahu in a number of Waitangi Tribunal
inquiries. Of particular relevance to the present inquiry are the two
briefs of evidence | provided in Nga Matapono/The Principles Inquiry
on the Crown’s Treaty Principles Bill and Treaty Clause Review

Policies."

7. Since the Tribunal last inquired into the Treaty Clauses Review, it
appears there have been key changes to Crown policy in this area

including:

(a) Decisions have now been made to repeal, ‘amalgamate’ and

amend provisions in various Acts;?

(b)  The scope of the policy has been modified to:

i. Exclude a number of Acts, either because the goal of the
review will be met through other more specific review and
amendment workstreams or because they fall outside of

the scope agreed by Cabinet;®

1 \Wai 3300, #A014, #A014(a).

2 Wai 3565, #3.1.035(a) at pp 143 — 144, [5] — [18].

3 At p 145, [22].
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ii. Include a number of provisions from the Education and
Training Act which refer to the Treaty (rather than Treaty

Principles).*

A maximum standard of “take into account” will be applied as a
Treaty compliance ceiling across all Treaty Principles
provisions.® This will also be applied to all future legislation

“except where it is inappropriate to do so”;® and,

References to the “Treaty Principles” will be retained in
amalgamated and amended provisions but supplemented with

more specific language.’

Engagement on the outcome of the review will be through NICF
(after drafting instructions have already been issued) and at

Select Committee;® and,

The goal of the policy has been extended to promote the
“balanced consideration of all relevant factors in decision-

making” and economic investment.®

8. While my evidence will focus on matters arising from Cabinet’s

decisions on 23 February 2026, this policy shift and resulting

decisions is highly relevant to our request to participate in this further

inquiry.

9. Overall, | consider the Crown’s Treaty Principles Reform policy is

comprised of openly bad faith conduct by the Crown at every level,

with the only certain outcome being that Ngati Kahu and Maori more

broadly will suffer wide-ranging and significant, irreversible prejudice.

I condemn itin all respects in the strongest possible terms.

Continuing context for Ngati Kahu

4 At p 145, [23].
5 At p 144, [16].
5 At p 144, [19].
7 At p 144, [17].
8 At p 145, [21].

SAtp5, [27]; at p 89.
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10. For Ngati Kahu, our present reality remains accurately captured by the

Tribunal’s finding in the Muriwhenua Land Report 1997:"°

“The social and economic consequences for the
Muriwhenua hapt [of perpetual and on-going Crown
breaches of Te Tiriti] have been profound, with
burgeoning impacts in terms of physical deprivation,
poverty, social dislocation as families dismembered
in search of work elsewhere, and loss of status during
the long years of petition and protest when
Muriwhenua leaders were made as supplicants to
Government bureaucrats.”

11. As | summarised in my first brief of evidence in the Nga Matapono
inquiry, Ngati Kahu have not settled our Te Tiriti claims with the
Crown." We are therefore required to rely upon the Treaty Principles
in order to obtain recognition of our claims not only in the Waitangi
Tribunal context, but in all matters where the Crown asserts its
kawanatanga. This means we are significantly exposed to the impacts
of the Treaty Clauses Reform, even more so than our whanaunga who

have agreed settlements with the Crown.

12. The Treaty principles and provisions which are now targeted for
repeal, amalgamation or downgrading represent some of the most
cautious and limited steps the Crown has taken to begin addressing
the numerous findings of the Waitangi Tribunal in pastinquiries and to

moderate the bureaucratic behaviour that perpetuates them.

13. To give some indication of the practical realities at stake, the hapu of
Ngati Kahu have exercised our rangatiratanga and kaitiakitanga to
protect our rohe against a number of intrusions over the years

including:

(a) Preventing the development of a huge tourist complex at

Parakerake;

10 Waitangi Tribunal, Muriwhenua Land Report (Wellington : GP Publications, 1997) at
11.3.8, p 404.
11 Wai 3300, #A014 at [24] - [37].
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14.

(b) Intervening in smaller developments in the two camping
grounds at Karikari and Waikura which desecrated wahi tapu

and polluted waterways;

(c) Stopping further development at Mangonui harbour which was
depleting the mauri of the harbour and severely depleting the

kaimoana;

(d)  Opposing the discharge of heavy metals into awa at Aurere;

and,

(e) Opposing the sewage scheme at Taipa which discharges raw

sewage into the awa and estuary.

Without the limited recognition and protection we are afforded by the
current Treaty provisions, we will be subject to these and greater
intrusions much more frequently and will have a reduced ability to

influence them.

Cabinet Decisions demonstrate bad faith

15.

16.

17.

| completely oppose the decisions made by Cabinet as set out in the
Cabinet Paper and Cabinet Minute, both in their substance and in
terms of the procedure, or in some respects lack thereof, the Crown

has followed to reach them.

The extensive transformation of the policy by the Crown | have
summarised above occurred without the involvement of Maori, the
general public or the Tribunal. That the Crown would alter the policy
to such an extent with no public disclosure is in my view a clear and
deliberate move of bad faith. Public opposition to the policy has been
loud and consistent since it was announced in the National-New
Zealand First Coalition Agreement (“Coalition Agreement”). The
Crown has been made well aware through that opposition and the
Tribunal’s previous inquiry that the Maori Tiriti partner considers it is
our right to have our voices heard and given effect in the course of the

review.

I confirm the Crown has not engaged or consulted with Ngati Kahu.

The only engagement the Crown has agreed to undertake on the
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review is ‘targeted’ ‘engagement’ with NICF and allowing public
submissions through a Select Committee. Neither of these rise to the
level of engagement, let alone consultation, with Ngati Kahu or Maori

more broadly.

‘Engagement with NICF’

18.

19.

20.

21.

Although NICF has established working relationships with the Crown
between the Pou and Crown Ministries, the Crown has declined our
requeststo be involved in the Treaty Clauses Review until the eleventh
hour. When the Crown did finally reach out to NICF, it sought written
feedback on the entire Treaty Principles Reform policy on an

unworkable timeframe.'?

Itisimportant to understand that a lack of sufficient time was only one
of a number of serious deficiencies in the Crown’s invitation for NICF
to provide feedback which made it impossible for the views of Maori
to influence the policy. Decisions in principle had already been taken
and drafting instructions issued to Parliamentary Counsel Office,
leaving no room for any feedback to be incorporated into any draft

legislation.

Even if the Crown had not proceeded with drafting its proposals before
reaching out to NICF, it failed to provide sufficient information to NICF
to enable us to form a genuine perspective on the proposals. Not only
did the Crown fail to provide a copy of the Cabinet Paper to NICF, but
because the Crown did not, and likely still does not, understand the
likely or even potential ramifications of its policy, NICF would have
had to undertake its own complete assessment of the various
proposals from the ground up to be in a position to provide any

feedback at all.™

There was simply no chance the views of Maori could have been
formulated, canvased and articulated within the timeframe provided
by the Crown. In any case, although NICF is a national-level

representative body and should continue to be engaged, it does not

12 \Wai 3565, #3.1.009(b) at [7].

1B At [8].

14 Wai 3565, #3.1.035(a) at p 92.
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22.

represent all Maori and has never claimed to do so. Engagement must

be far wider and inclusive of all hapu, all iwi and all Maori.

As well as engagement with all Maori, Ngati Kahu say there should
have been particular engagement with groups that have not settled
their claims against the Crown. Treaty Settlement Acts and related
provisions have been exempted from the review which means that
groups who have agreed settlements with the Crown may benefit from
a degree of insulation from the impacts of the reform compared to

those who have not.

‘Engagement’ through Select Committee

23.

24.

25.

The Crown’s other avenue for alleged Maori input into the policy is by
way of public submissions through a Select Committee process. It
should go without saying that this is a woefully inadequate substitute
for engagement or consultation with Maori. As | have said before, only
Ngati Kahu can speak for Ngati Kahu. To obscure our voices by making
us compete with the general public for the chance to give a fifteen

minute zoom presentation and calling it consultation is an insult.

As with the ‘targeted’ ‘engagement’ with NICF, there is no real
opportunity for Maori to alter the course of the policy through Select
Committee. That step of the legislative process comes long after
substantive decisions have been made, and there does not seem to
be sufficient time for a fulsome process to be carried out before the

2026 General Election in any event.

It is outrageous that the Crown has delayed until the very end of the
current Government’s term before seeking any engagement with
Maori on the Treaty Principles Reform, even though the Treaty Clauses
Review policy was agreed before the Government was formed and has

been vocally opposed by Maori throughout.

‘Engagement’ within the kdwanatanga sphere

26.

Not only has the Crown failed to engage appropriately with Maori in
the course of this policy, but it seems to have failed to even consult its

own Ministries on significant aspects of the policy. For example, the
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proposal to set a maximum ‘Treaty standard’ across the Treaty
provisions that remain in scope of the review was introduced after the
Ministerial Oversight Group received the report of the Ministerial
Advisory Group (“MAG”), and without the involvement of any Crown
Ministries or Agencies whatsoever.' It seems the Crown isn’t even
bothering to meet its own best practices in the conduct of the Treaty

Clauses Reform.

Policy departure from scope of the Coalition Agreement

27.

28.

29.

In addition to the lack of engagement, | observe that the policy before
us now directly contradicts the fundamental terms of what was

agreed on in the Coalition Agreement.

The policy has its origins in a commitment in the Coalition Agreement
to replace the words “The Principles of the Treaty of Waitangi” in
statues with specific words relating to the relevance and application
of the Treaty. However, Cabinet has now agreed to retain references
to Treaty principles and further to include provisions which do not
mention the principles at all.”® This is completely incoherent with the

commitment in the Coalition Agreement.

In my opinion, the Crown has no interest in actively protecting Maori
interests, recognising tino rangatiratanga or partnership, or meeting
its obligation of good faith with this policy and is making adjustment

which cause harm to Maori.

New policy goals

30.

I have also noticed the Crown has introduced new goals into the policy
after the Tribunal concluded its inquiry in Nga Matapono, including the
promotion of the balanced consideration of all relevant factors in
decision-making and encouraging economic investment."” Neither of
these are relevant to Te Tiriti in the slightest. | have not seen any

evidence in any of the Crown documents that the subject Treaty

15 Wai 3565, #3.1.035(a) at p 92.

16 At p 144 — 145, [17] and [23].

7 AtpS5,[27]; at p 89.
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31.

32.

provisions have had any impact on decision-making processes or

economic investment.

Notwithstanding the failure of the Crown to substantiate, or perhaps
even investigate, the basis for these new goals, they are both
completely irrelevant to the application of Te Tiriti. Te Tiriti was not
designed to increase economic investment in the Crown through the
erasure of Maori tino rangatiratanga. It was intended to be mutually
beneficial to and provide for the economic growth and interests of

both parties.

Relatedly, in regard to decision-making processes it is Te Tiriti that
determines the scope of what can be a relevant factor. The Crown’s
authority to make decisions in Aotearoa is bounded by the limits of
kawanatanga. It cannot step outside of that power. The assessment
of further relevance and balancing of factors can only occur within
that fundamental reality. For that reason, recognition of Te Tiriti within

decision-making processes is mandatory, not optional.

Proposed Repeals

33.

34.

Regarding the substantive decisions the Crown has made, it appears

the Crown intends to repeal the following Treaty provisions:

(a) Section 536A(1) of the Education and Training Act 2020;

(b)  Section 6(d) of the Energy Efficiency and Conservation Act 2000;

(c) Section 4 of the Land Transport Management Act 2003;

(d)  Sections 4 and 5(1)(b) of the Organic Products and Production
Act 2023; and,

(e) Section 3AB of the Smokefree Environments and Regulated

Products Act 1990.

There has not been enough time to fully appreciate the impact of
these repeals on Ngati Kahu. However, in order to put our concerns on

the record and assist the Tribunal in its inquiry | now set out some of
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the interests Ngati Kahu has which may be impacted by some of these

repeals.

Energy Efficiency and Conservation Act 2000 - section 6(d)

35.

36.

37.

38.

This Treaty provision incorporates the Treaty principles as part of the
sustainability principles that all persons must take into account when

taking actions under the Act.

I am concerned that repealing this provision would allow the Crown to
ignore the fact that Ngati Kahu are mana whenua and mana moanain
our rohe and that under our tikanga and Te Tiriti our hapt determine

how resources are to be accessed and used.

Our hapu have a long history of taking our role as kaitiaki in our rohe
very seriously, including through the Courts where necessary.
Repealing this Treaty provision seems likely to take away the ability of
Ngati Kahu to seek judicial review of actions taken under the Act in
circumstances where there has been a failure to take into account the
principles of Te Tiriti. While a successful judicial review will not always
result in an alternative outcome, having standing to bring a case
reinforces the importance of Ngati Kahu as kaitiaki in our rohe and
provides an avenue torally public supportfor our hapu. Removing that
standing will make our kaitiaki duties more difficult to carry out and
bring our hapu into conflict by empowering those who ignore our role

as kaitiaki.

| fear that if the Crown does not take into account our rights under Te
Tiritiwhen making decisions about energy efficiency and conservation
then it may make decisions which inhibit the ability of our people to
live on our whenua as we see fit. Ngati Kahu have been subject to
many limitations on our tino rangatiratanga in the name of
conservation and public infrastructure. It is necessary for many of our
people living in our rohe to do so in self-sustaining and ‘off-the grid’
ways. If the Crown decides to, say, penalise the use of wood burners
for efficiency or conservation reasons, or to require homes with solar

panels to be connected to the National Grid to bolster national energy
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supply, then this could make it even more difficult for our people to

determine how we should live on our own whenua.

Land Transport Management Act 2003 - section 4

39.

40.

41.

The Treaty provision in this Act acknowledges the Crown’s obligation
under Te Tiriti to maintain and improve opportunities for Maori to
contribute to decision-making processes under the Act and refers to
a number of other provisions in the Act which facilitate participation

of Maori in the Act’s regime.

Ngati Kahu have been slowly developing better relations with Waka
Kotahi the New Zealand Transport Agency over time, most recently in
regard to Taipa Bridge and Tokatoka awa on State Highway 10, and
State Highway 1 through the Mangamuka Gorge. The reclamation of
land at Mangonui Harbour in order to construct State Highway 10
severely damaged the mauri of the harbour and completely destroyed

extensive kaimoana gathering areas.

If this Treaty provision is removed then there is a chance our
relationship with Waka Kotahi will stagnate and/or deteriorate, risking
our right as mana whenua to contribute to land transport decision-
making processes in our rohe. While the particular Waka Kotahi
employees we have built relationships with may continue to nurture
those relationships in the immediate future, without the overarching
guidance of section 4 of the Act there is a real likelihood that new
employees and/or their managers will decline to continue that
approach. Essentially, our involvement in land transport decision-
making processes will be at the total discretion of Waka Kotahi
employees and this might result in even further destruction of our

whenua, moana and resources like at Mangonui Harbour.

Proposed ‘Amalgamations’

42.

In addition to repealing the Treaty provisions | discuss above, the
Crown is proposing to ‘amalgamate’ or ‘consolidate’, i.e. repeal,
Treaty provisions which it claims duplicate the effect of other
provisions in the Crown Pastoral Land Act 1998 and the Plant Variety

Rights Act 2022. | am particularly concerned about the effects an
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43.

44.

45.

46.

amalgamation of the provisions in the Crown Pastoral Land Act will

have on Ngati Kahu.

Section 5 of this Act relates to decisions regarding activities over
Crown pastoral land and requires the Crown to recognise and provide
for Maori interests in certain situations, and consult with listed iwi
regarding a monitoring framework and certain regulations. Ngati Kahu

is not one of the listed iwi.

Section 84(b) relates to reviews of Crown land, including “unused”
Crown land. If this means that the Commissioner of Crown Lands will
be able to make decisions on the use of Crown lands without regard
for the Treaty principles, or for Maori, then there could be severe

impacts for Ngati Kahu.

There is significant Crown pastoral land in our rohe, such as Rangiputa
station, and other Crown land which the Crown may consider
‘unused’. This means that the Commissioner could make decisions
about our customary land that take it further out of our reach or would
restrict our ability to exercise tino rangatiratanga over our lands
should those lands eventually return to us through settlement. For
example, the Commissioner could decide to subject more Crown
land to the Rangiputa pastoral lease, or other leases. The
Commissioner could also set land aside as conservation areas or
reserves, or for use in public infrastructure projects such as roading.
The Commissioner might even sell Crown land to other parties, taking
it permanently out of our reach, or grant easements over it which
would prevent us from utilising it in accordance with our tino

rangatiratanga should it return to us.

| am greatly concerned there is a real risk that repealing section 84(b)
will allow the Crown to permanently alienate our whenua or burden it
with impediments which prevent us from exercising our tino
rangatiratanga over that whenua when it is rightfully returned to us. |
have no confidence that the Crown has considered the matter in
sufficient detail to be able to claim the two provisions in this Act have

the same effect.
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Making provisions more specific

47.

48.

49.

50.

51.

52.

| understand that the Crown is proposing to amend section 14(a) of
the Data and Statistics Act 2022 and section 8 of the Hazardous
Substances and New Organisms Act 1996 to supposedly make them

more specific.

In terms of the Data and Statistics Act, | am concerned this might
mean that Statistics New Zealand will not partner with Ngati Kahu and
Maori more broadly in the future. This could result in Ngati Kahu being
undercounted in future Censuses, with our invisibility then being used
to justify lack of provision for our people in the prioritisation and

allocation of public resources, support and programmes in the future.

The provision in the Hazardous Substances and New Organisms Act
2000 appears to be sufficiently specific — all persons exercising
powers and functions under the Act shall take into account the Treaty
principles. That Act is nearly thirty years old. If this provision was not
specific enough then | imagine it would have already been amended
by now, or at the very least there would be some evidence of issues
caused by a lack of specificity. However, | have not seen any such

evidence.

If this provision is not amended carefully enough, | am concerned that
it might result in the mauri of our whenua, of our moana, being further

tainted by agricultural runoff or industrial chemicals.

However, without seeing the final amendments of these provisions, |
cannot comment on the likely effects of those amendments with any
real certainty. What | can say for certain is that there is no way these
provisions can be amended in a Tiriti-compliant way without input
from Maori. Beyond even that, the Crown is proposing to have the
Minister of Justice make policy decisions on these amendments with

only Ministerial consultation, not even agency-level consultation.

Given the Crown is removing specific provisions in other acts with this
review and making most, if not all, of the subject acts less certain it is
clear to me that likely impact of the proposed amendments to the

Data and Statistics Act 2022 and Hazardous Substances and New
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Organisms Act 1996 will be that they are more specifically prejudicial

to Maori.

Creating a maximum Treaty Standard

53.

54.

55.

56.

57.

It is completely and utterly reprehensible for the Crown to now be
proposing, at this late stage without prior notice to or engagement
with the Maori Tiriti partner, to set a maximum standard for Treaty

provisions of ‘take into account’.

The Crown’s rights and obligations under Te Tiriti are as one side of a
partnership, constrained by the scope of the kawanatanga that we
have granted to it. This means that it is wholly inappropriate
procedurally speaking for the Crown to seek to unilaterally decide
what its obligations are under Te Tiriti. It also means that a maximum
Treaty standard of ‘take into account’ is factually inaccurate. Ngati
Kahu has a long experience of ‘take into account’ standards giving
permission to racist anti-Maori bureaucrats and Ministers to treat it as
synonymous with ‘ignore’ and to resort to conflict with hapu of Ngati

Kahu rather than dialogue and consensus decision-making.

I would like to again note that this part of the Crown’s policy conflicts
with the Crown’s stated goal to improve clarity in Treaty provisions.
Reducing the standard of these provisions does not clarify them, it

materially changes them.

At this time, the Crown is proposing to reduce the standard of Treaty
provisions in at least 10 statutes.® The justification provided for this
in the Cabinet Paper is because a higher standard than ‘take into
account’ does not “promote the balanced consideration of all
relevant factors in decision-making".” As | have said above, the
promotion of the balanced consideration of all relevant factors is
irrelevant to determining the appropriate Treaty standard in any

context. It is Te Tiriti which determines the factors that are relevant.

Even if that were to be a relevant consideration for determining the

appropriate Treaty standard, it certainly does not appear to me to

18 Wai 3565, #3.1.035(a) at pp 14 — 15.
9 Atp s, [27].
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58.

59.

apply here. None of these provisions appear to deal with the factors
decision-makers should take into account. Instead, this part of the
review seems focused on walking back the extent to which the Crown
is prepared to admit its own obligations under Te Tiriti. It will reduce
the values that the Crown declares have underpinned the

construction of the acts.

While this ‘devaluing’ might not impact the specific provisions in the
acts which actually implement those values initially, it will certainly
set the stage for them to be ground down and out in turn. Any internal
inconsistencies or redundancies that are introduced into the acts by
misrepresenting the Treaty standard behind their construction will be

used to justify removing substantive protections in the future.

| am concerned about the impact the devaluing of the Treaty standard
in the Exclusive Economic Zone and Continental Sheld
(Environmental Effects) Act 2012 might have on Ngati Kahu. Being a
coastal people, our identity and wellbeing is intimately tied to our rohe
moana.?® If consideration of our interests is removed from the
Exclusive Economic Zone Act regime, | fear that the mauri of our rohe
moana could be at risk of seabed mining or other destructive
commercial activities. This would be a devastating disruption to our
responsibilities as kaitiaki, and to our ability to provide for our people

through harvesting kaimoana both customarily and commercially.

‘Standardising’ provisions

60.

| have no confidence that the Crown’s proposal to clarify the status
quo for some Treaty provisions, and standardise language in other
Treaty provisions without changing the underlying policy, will not
result in further prejudice to Ngati Kahu and Maori more generally. The
Crown has not undertaken an in-depth review of the underlying policy
of any of the subject acts.?” Nor has it involved its Tiriti partner in the

review. Quite simply, the Crown cannot know whether the underlying

20 Waitangi Tribunal Muriwhenua Fishing Report (Wellington : GP Publications, 1989) at
11.4.4, p 224.
21 Wai 3565, #3.1.035(a) at p 92.
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61.

62.

policy will change as a result of standardisation if the Crown does not

know what that underlying policy is.

The fact that the Local Government Act 2002 is part of the Treaty
Principles Reform policy is of significant alarm to Ngati Kahu. We have
experienced numerous issues with Local Government in our rohe for
decades, including the imposition of rates over our whenua and a
pattern of disregard for breaches of resource consents and other
regulations by developers which negatively impact upon Ngati Kahu.
We will experience these and more prejudices to a significant extent if
Local Government is empowered to further disregard Ngati Kahu as a

result of the Crown’s ‘standardisation’ of the Local Government Act.

Frankly, | would not be surprised if the Crown’s policy changed yet
again to include the Local Government Act Treaty Provision in the list
of provisions to be repealed. To me it appears identical to the Treaty
Provision in the Land Management Act which is proposed to be
repealed and the policy has already changed multiple times with no

prior warning.

Setting the Standardisation for future legislation

63.

64.

The Crown’s decision to apply the standard it has formulated through
the Treaty Clauses Review to future legislation will prevent the Tiriti
partnership from operating in genuine partnership going forward. It
was always the intention of our Ngati Kahu rangatira in signing Te Tiriti
that matters of common concern would be worked out jointly by the
Tiriti partners in engagement with one another on a case-by-case
basis. That is how we have always dealt with novel situations that
impact upon the overlapping interests of multiple parties. Setting a
maximum standard for all Treaty provisions going forward prevents
the Crown and Maori agreeing that a higher standard of recognition is

required in certain circumstances.

A clear example of this would be in circumstances that impact Maori
land. It is beyond argument that Te Tiriti preserved Maori tino
rangatiratanga over our whenua. Where legislation is proposed that

impacts upon Maori land, it would be completely inappropriate to
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65.

66.

have a Treaty standard which would permit Maori tino rangatiratanga
over whenuato be balanced against “all relevant factors”. A far higher

Treaty standard is clearly required in every such circumstance.

I note, with particular concern, that the language used in the Cabinet
Paper and the Cabinet Minute suggests that this standard will not
apply only to provisions that reference the Treaty principles, but to all
situations where a standard of Treaty obligation is needed.?? | fear that
this means acts like Te Ture Whenua Maori Act 1993, which was
exempted from the scope of the review but does not appear to be
exempt from the scope of the Standardisation Approach, may be next

on the chopping block.

While the Te Ture Whenua Maori Act does not contain a Treaty
principles provision, the preamble to that Act reads very similar to
some provisions which the Crown is now proposing to reduce to a
‘take into account’ standard, stating in the English section “And
whereas it is desirable that the spirit of the exchange of kawanatanga
for the protection of rangatiratanga embodied in the Treaty of Waitangi
be reaffirmed”.?® To me this does not sound so dissimilar to “In order
to recognise and respect the Crown’s responsibility to give effect to
the principles of Te Tiriti o Waitangi/the Treaty of Waitangi” to be
certain that the Crown’s Standardisation Approach will not be applied
to the Te Ture Whenua Maori Act, or any later Act which replaces or

amends that Act, or any other similar legislation in the future.

Other protections at risk

67.

In my opinion the decisions the Crown has made in the context of the
Treaty Principles Reform policy signal a likelihood of further severe
prejudice to Ngati Kahu through the ‘reform’ of the statutes which the
Crown has deemed outside of the scope of the Treaty Clauses Review
on the basis that the outcome of the review will be considered through
a separate policy process.? Of particular concern to Ngati Kahu are

the Conservation Act 1987 and the Resource Management Act 1991.

22 \Wai 3565, #3.1.035(a) at p 5, [27].

23 Te Ture Whenua Maori Act 1993, Preamble.

24 \Wai 3565, #3.1.035(a) at p 82.
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68.

69.

We have had significant issues with sewage discharge and rubbish
dumping associated with the Maitai Bay Department of Conservation
campground on Karikari Peninsula. We have also experienced a
severe depletion of fish stocks in our rohe moana due to overfishing
by campground visitors. After decades of holding them to account in
reliance on their obligation to give effect to the Treaty principles, we
have finally been able to get the Department of Conservation to
support our proposals to address these and other issues in our rohe.
However, if the Treaty standard in the Conservation Act is devalued,
the Department of Conservation will be permitted discretion to
disregard our authority to our severe prejudice. Once again, our
whenua, awa, wahi tapu and other interests and taonga will be at risk

of desecration.

Similarly, we have had a long and difficult history of resource consents
being granted by the Mangonui County Council, the Far North District
Council and the Northland Regional Council with no regard for Ngati
Kahu to our severe prejudice. In 2009, we discovered that the Far
North District Council had issued resource consents to build twelve
luxury houses on top of the ancient burial cave, Te Ana o Taitehe,
without consulting the relevant hapt of Ngati Kahu, Te Whanau
Moana. The tapu of the cave was violated by bulldozers and within
three months Te Whanau Moana was severely punished by the
unexpected loss of seven members of one whanau. We later heard
that the developer had also suffered misfortune at about that time. If
the ability for Ngati Kahu to contribute to resource consent decisions
in our rohe is watered down by the devaluing of the Treaty standard in
the Resource Management Act, then Ngati Kahu is sure to experience
more prejudice from inappropriate resource consents and

development.

Conclusion

70.

In sum, the Crown has demonstrated significant procedural and
substantive bad faith conduct towards Maori throughout the entire
Treaty Principles Reform policy to such an extent that it can only be
understood as a deliberate attack on Maori rights and interests,

wherever they may lie.
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71.

72.

Ngati Kahu are Tiriti partners with the Crown. We are not to be pushed
aside by economic concerns or abstract “relevant factors”. The
Crown must acknowledge and respect our tino rangatiratanga, it
cannot subsume our independent identity into national organisations
or the general public. It should not be walking back the limited steps
that have been taken to address its history of Te Tiriti violations and

the ongoing prejudice experienced by Ngati Kahu as a result.

The Crown’s relentless pursuit of the policy in the face of principled
and persistent public Maori opposition has already caused significant
harm to the Tiriti relationship and to Maori. That harm will be
entrenched and intensified by further denigration of the Maori Tiriti
partner if the current proposals are implemented into law. What little
protection and consideration we are afforded through the current
Treaty provisions will be dismantled one piece at a time until nothing
remains, and once again our ability influence the fate of people, our
whenua, our moana, our taonga and all that we hold dear will be

determined at the unrestrained discretion of the Crown.

Dated at Tamaki Makaurau this 18" day of May 2026

Professor Margaret Shirley Mutu
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