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MAY IT PLEASE THE TRIBUNAL

1. These submissions are filed on behalf of Lady Tureiti Moxon, the Wai
3351 claimant and interested party in the Wai 3565 claim, for Te Kohao
Health and the National Urban Maori Authority.

2. Lady Moxon supports the claim. She does not seek to duplicate the

submissions of the claimants or other interested parties.

3. Her contribution is narrow. It is directed primarily to issue (d): evidence of
real prejudice to Maori beyond the impact on mana, rangatiratanga and

the partnership principle.

4. Lady Moxon’s evidence shows what happens in real life, in the health

system, when the Crown deprioritises its obligations under te Tiriti.”

Jurisdiction

6. Lady Moxon supports the submissions of other counsel that the Tribunal
is not jurisdictionally barred from considering the proposed change to the
Treaty standard in section 6 of the Pae Ora (Healthy Futures) Act 2022
(Pae Ora Treaty clause and Pae Ora Act) from “give effect to” to “take
into account”. While a bill to amend the Pae Ora Act is currently before
Parliament, it does not include amendment to the Treaty standard which

is the subject of this urgent inquiry.
Real prejudice in health
7. Lady Moxon’s evidence is that Treaty standards are not abstract in the

health system. When the Crown signals that te Tiriti does not matter, the

health system hears that signal and Maori suffer.



2006 letter

8. The first example is the 2006 Teresa Wall letter.” That was only a direction
from one Ministry official to District Health Boards (DHBs) not to refer
directly to the Treaty or its principles in new policies, actions, plans or
contracts. Lady Moxon’s evidence is that it nevertheless made te Tiriti
invisible to DHB decision-makers. Maori providers were then undermined,
disinvested in, forced into contestable processes against larger non-

Maori providers, and lost by-Maori-for-Maori contracts.

9. The Hauora report found that Maori face racism in the health system,?
while Maori primary health organisations and providers have achieved
impressive improvements in Maori health outcomes and should be
considered benchmarks for the rest of the sector.®> When contracts and
resources are taken from Maori providers, fewer Maori can access non-
racist, gold standard Maori provider care, and more Maori are exposed to
racism and substandard care. It is no surprise that they then suffer
unnecessarily and die early, preventable deaths, as the statistics

provided by the Ministry of Health in Lady Moxon’s evidence show.*
Bowel cancer screening
10. The second example is bowel cancer screening.® In March 2025, Cabinet

moved funding away from bowel screening for Maori and Pacific peoples

aged 50 to 58, to fund screening for everyone aged 58 to 60. The Minister

" Wai 3565, #A15 Brief of Evidence of Lady Tureiti Haromi Moxon dated 18 May 2025, at
[31-{5].

2 Waitangi Tribunal Hauora Report 2023 at 151: “All parties variously agreed that the
severity and persistence of health inequity Maaori continue to experience indicates that
the health system is institutionally racist and that this, including the personal racism and
stereotyping that occur in the primary care sector, particularly impacts on Maaori.”

3 Waitangi Tribunal Hauora Report 2023 at 156: “Crown witnesses nonetheless agreed
with the claimants that Maaori primary health organisations and providers are innovative
and have achieved impressive improvements in Maaori health outcomes despite the
limitations of the primary health care system. They broadly agreed that these
organisations should be considered benchmarks for the approaches and performance of
the rest of the sector.”

4 Wai 3565, #A15 Brief of Evidence of Lady Tureiti Haromi Moxon dated 18 May 2025, at
[91-[10], citing Hauora Report 2023 at pages 23-24.

5 Wai 3565, #A15 Brief of Evidence of Lady Tureiti Haromi Moxon dated 18 May 2025, at
[15]- [21].



was explicit that this decision would cause the early death of 273 Maori

and Pacific people.

11. That decision was made while the Pae Ora Treaty clause still used the
stronger “give effect to” Treaty standard. Lady Moxon’s point is that, even
under that stronger standard, the Crown was prepared to make a health
decision that knowingly accepted preventable Maori and Pacific deaths.
If the Treaty standard is lowered to “take into account”, the foreseeable
risk is not merely technical or symbolic. It is that the Crown will be even
less constrained from making decisions that treat preventable Maori

suffering and death as an acceptable consequence.

Legal context

12. Counsel does not intend to make extensive legal submissions. Lady
Moxon’s contribution is primarily factual and directed to issue (d):
evidence of real prejudice beyond the impact on mana, rangatiratanga

and the partnership principle.

13. Counsel understands other parties will address the general difference
between “give effect to” and “take into account”. Lady Moxon makes a
narrower point. In Trans-Tasman Resources, the Supreme Court
considered a Treaty clause that said the Crown’s responsibility was to
“give effect to” Treaty principles. Underneath that standard, the clause
listed particular mechanisms for how that responsibility was to be met.
The Court held that these mechanisms had to be implemented “in a
manner that recognises and respects the Crown’s obligation to give effect to

the principles of the Treaty. That is a strong direction”.®

8 Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board [2021] NZSC
127 at [140], [149]. At [149], the Court held that, when read with s 59, s 12 required the
DMC to take into account effects on existing interests “in a manner that recognises and
respects the Crown’s obligation to give effect to the principles of the Treaty”. The Court
said: “That is a strong direction.” The relevant parts of the Treaty clause referred to are:

12 Treaty of Waitangi

In order to recognise and respect the Crown’s responsibility to give effect to the principles
of the Treaty of Waitangi for the purposes of this Act,—...

(c) sections 33 and 59, respectively, require the Minister and the EPA to take into account
the effects of activities on existing interests;



14. The Pae Ora Treaty clause has the same structure. It currently contains
a stronger “give effect to” Treaty standard, followed by particular
mechanisms for how that standard is to be met. The proposed change
removes the stronger standard above those mechanisms and replaces it
with the weaker standard of “take into account”. That matters because the
mechanisms will then be read and implemented under a weaker Treaty

standard.

15. That change sits on top of the stripping back of the Pae Ora mechanisms
themselves. The comparison table annexed to Lady Moxon’s evidence’
shows that the Treaty clause as enacted contained 14 mechanisms. By
May 2026, that had been reduced to 9. The Bill now before Parliament
will leave only 6 mechanisms under the weaker “take into account” Treaty

standard.

16. The remaining mechanisms are largely advice, engagement, information
and support. They are not mechanisms of Maori authority or shared
decision-making. Placing them under a weaker “take into account” Treaty

standard weakens them even further.

Conclusion

18. Lady Moxon supports the claim and the relief sought.

19. Her evidence assists the Tribunal on issue (d) by showing that lowering
Treaty standards produces real-world harm. In health, the Crown’s
deprioritising of its obligations under te Tiriti has already led to
disinvestment in Maori providers, reducing how many Maori can access
non-racist, gold standard care and increasing Maori exposure to racism
and substandard care. It has also led to harmful Crown decision-making.
The consequences have already been unnecessary suffering and

preventable early death.

7 Wai 3565, #A15(a) table annexed to Brief of Evidence of Lady Tureiti Haromi Moxon
dated 18 May 2025.



20. A further reduction of the Treaty standard in the Pae Ora Treaty clause is
likely to lead to further disinvestment in Maori providers and even more
harmful Crown decision-making. The likely consequences are even more

unnecessary suffering and preventable early death for Maori.

Dated at Tamaki Makaurau this 20" day of May 2025

Roimata Norah Smail
Counsel for Lady Tureiti Moxon, interested party





