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TĒNĀ, E TE TARAIPIUNARA 

Introduction | Tīmatanga 

1. The butcher’s bill is 3000 Māori deaths by 2040.1  

2. That is the projected cost of the Crown’s 2024 repeal of tobacco 

endgame measures and radical reshaping of the Smokefree 

Environments and Regulated Products Act 1990 (SERPA 1990).  

3. The Crown undertook those changes without consultation, 

against official advice, and without any convincing rationale.2 

4. Now, in 2026, the Crown seeks to repeal the only explicit mention 

of Te Tiriti o Waitangi remaining in SERPA 1990—section 3AB(d). 

Once again, the Crown has chosen not to consult with Māori, and 

the Crown proceeds despite officials advising against repeal.  

5. The purpose of Wai 3315’s participation in this inquiry is to 

demonstrate that section 3AB(d) must be retained, and that 

repeal will harm Māori and cost further lives.  

Analysis | Tātaritanga 

Section 3AB 

6. Section 3AB is the Treaty of Waitangi clause in SERPA 1990. It was 

inserted by the Smokefree Environments and Regulated Products 

(Smoked Tobacco) Amendment Act 2022 (SERPA 2022). This was 

done as part of a suite of changes explicitly enacted to reduce 

tobacco inequities between Māori and non-Māori,3 representing 

 
1 Joint affidavit of Lani Teddy and Associate Professor Andrew Waa 17 May 2026 Wai 3565 
#A7 at [7](d). 
2 Through enactment of the Smokefree Environments and Regulated Products 
Amendment Act 2024. This Act came into force on 6 March 2024 after passing under 
urgency. 
3 Ministry of Health, “Reversal of legislative changes to the smoked tobacco regulatory 
regime” (Briefing to the Associate Minister of Health and Minister of Health, 
H2023033250, 6 December 2023) at 19. The Health Select Committee recommended 
that reducing disparities between Māori and other groups be listed first among the 
purposes, specifically to emphasise that equity was central to the smokefree framework. 
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a “mutually reinforcing and comprehensive ‘endgame’ 

approach” for tobacco in Aotearoa.4   

7. Through s 3AB Te Tiriti o Waitangi was placed at the heart of the 

endgame approach.  

8. Based on sound evidence, the measures adopted included 

reducing nicotine content in tobacco to non-addictive levels, 

significantly reducing retail access to tobacco, and progressively 

increasing the legal age of purchase to create a ‘smokefree 

generation’.5  

9. At that time Aotearoa led the world on endgame tobacco 

measures. As Mr Harawira, Ms Gifford, and Mr Bradbrook will tell 

the Tribunal, this did not come about by accident. It was the result 

of years of sustained advocacy from Māori. 

SERPA Repeal and Amendments   

10. In February 2024 the Crown repealed key parts of the endgame 

approach and fundamentally changed the purposes of SERPA 

1990. Subsections (a) to (c) of section 3AB were repealed.6 Māori 

were erased from the regime that they were instrumental in 

constructing. 

11. This was done without consultation, and against the advice of 

officials. A convincing rationale for the Crown’s choices has not 

emerged. Disturbingly, one strong reason appears to have been 

the Crown’s concern that the endgame measures would 

“significantly reduce revenue to the Crown”. 7 

 
See Smokefree Environments and Regulated Products (Smoked Tobacco) Amendment 
Bill 2022 (143—2) (select committee report) at 2–3. 
4 Briefing H2023033250, above n 3, at 1. 
5 Joint affidavit of Lani Teddy and Associate Professor Andrew Waa, above n 1, at [7](c). 
6 Section 7, Smokefree Environments and Regulated Products Amendment Act 2024. 
7 See Mark Quinlivan “Nicola Willis admits scrapping smokefree laws will help fund tax 
cuts in Newshub Nation interview” (25 November 2023) Stuff.co.nz  
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S 3AB(d) 

12. Section 3AB(d) survived the Crown’s 2024 amendments to the 

regime.  

13. In a 2024 Briefing generated in response to the Wai 3315 claim, 

the Ministry of Health said that the reason for this was:8 

This provision links to the Framework Convention 

on Tobacco Control (FCTC) obligations to provide 

for the regulation of the contents and emissions of 

tobacco products. The retained subsection 

requires the Minister of Health, before preparing 

regulations relating to requirements for smoked 

tobacco products, to consider the risks and 

benefits to Māori of regulating a constituent 

(including both users and non-users of smoked 

tobacco products). 

14. Given that explicit linkage, repeal of s 3AB(d) would appear to 

undermine New Zealand's obligations under the FCTC. That issue 

is not addressed in the materials provided by the Crown, and 

there is no indication it has been seriously considered.9 

Review of References to the Principles of the Treaty of Waitangi in 
Legislation 

15. The Crown has progressed its review in secrecy, choosing not to 

engage with Māori or release documents. In keeping with that 

approach, the Crown has provided the Tribunal with minimal 

information on the proposed amendments. 

 
<https://www.stuff.co.nz/politics/350482162/nicola-willis-admits-scrapping-
smokefree-laws-will-help-fund-tax-cuts-in-newshub-nation-interview>. 
8  Ministry of Health “Advice about the Crown’s Response to Wai 3315 Smokefree 
Aotearoa Urgent Claim and Application for an Urgent Hearing” (Briefing to the Associate 
Minister of Health, H2024035587, 2 February 2024) at [48]. 
9 In fact, the approach appears to have been to minimise Aotearoa’s responsibilities. 
Joint affidavit of Lani Teddy and Associate Professor Andrew Waa, above n 1, at [7](a). 
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16. The Crown has a duty of candour to the Tribunal that is analogous 

to that in judicial review proceedings.10 The Tribunal has found 

that duty is heightened in this jurisdiction because of the Treaty 

principles that apply to the Crown and Māori as Treaty partners, 

including the duty to act reasonably, honourably and in good 

faith.11 

17. Adverse inferences may be drawn where relevant materials are 

not disclosed. 12  The claimants reserve their position on this 

pending provision of further Crown information. 

18. Below is a short chronology of the Treaty Clause Review as it 

relates to SERPA 1990 based on available materials: 

Date Step Statement / Context Reference 
September 
2024 

Cabinet agrees to a 
review of references to 
the Treaty principles in 
legislation 

 CAB.001.0134 

 
April 2025 

Cabinet agreed to 
establish a Ministerial 
Oversight Group and an 
Advisory Group 

Advisory group asked 
to consider s 3AB of 
SERPA 1990 

CAB.001.0134 
and 
CAB.001.0012 

April 2025 Cabinet agreed the 
advisory group are to 
report directly to the 
Ministerial Oversight 
Group 

To report on: 
engagement 
processes with Māori 
and relevant 
stakeholders; and 
proposals to maintain, 
amend, or repeal in-
scope provisions. 

CAB.001.0012 

8 August 
2025 

Advisory Group 
delivered its final report  

SERPA 1990: 
Recommends Amend 
to standardise the 
reference to the Treaty 
and replace the 
reference to the 
Crown’s intention to 

CAB.001.0067 

 
10  Reasons for Granting an Urgent Inquiry into the Marine and Coastal Area (Takutai 
Moana) Financial Assistance Scheme and Proposed Amendments to the Act 26 July 2024 
Wai 3400 #2.5.4 at [68]. 
11 At [68]. 
12 As in Waitangi Tribunal The Tamaki Makaurau Settlement Process Report (Wai 1362, 
2007) at 92, Waitangi Tribunal The Takutai Moana Act 2011 Urgent Inquiry Stage 2 Report 
(Wai 2660, 2025) at 34, and Waitangi Tribunal Takutai Moana Act 2011 Urgent Inquiry 
Stage 1 Report (Wai 3400, 2024) at 60. 
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the Crown’s 
obligation. 

Undated 
Cab Paper  

Minister and Ministerial 
Oversight Group set out 
repeal as preferred 
option 

Minister states: In 
consultation with my 
colleagues, 
particularly those on 
the Ministerial 
Oversight Group, I 
propose that the 
provisions referring to 
Treaty principles be 
removed from the 
following Acts, subject 
to the agreement of 
each responsible 
Minister: 
… 
19.4. Smokefree 
Environments and 
Regulated Products 
Act 1990 (section 
3AB). 

CAB.001.0137 

13 
November 
2025 

Regulatory Impact 
Statement  

First confirmation that 
repeal is preferred 
option for Minister.  
 
RIS identifies status 
quo as preferred 
option.  
 
States: There is 
currently no evidence 
to indicate that these 
provisions are creating 
uncertainty. 
 
States that repeal may 
be seen to signal a 
shift in the Crown’s 
position on the status 
and importance of the 
Treaty in each context, 
which could have a 
cooling effect on the 
importance decision-
makers place on 
Treaty considerations.  

CAB.001.0079 
 
 
 
 
CAB.001.0120 
 
 
 
CAB.001.0120 
 
 
 
 
 
CAB.001.0118 
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19. The Crown has not provided evidence to show: 

a. Why SERPA 1990 was included in the review in the first 

place.  

b. Why there is no consideration of the Crown’s obligations 

under the FCTC in the materials filed by the Crown, or 

explanation of why the linkage between s 3AB(d) was 

sufficiently important to justify retaining the subsection 

in 2024, but not in 2026.  

c. Why repeal is the preferred option, when the Advisory 

Group suggested “amend to standardise the reference to 

the Treaty and replace the reference to the Crown’s 

intention to the Crown’s obligation”,13 and the RIS stated 

“retaining the status quo is the best option”.14 

d. When “Option Five” was developed and who it was 

developed by.  

e. Why the clearly articulated costs in the RIS have been 

dismissed.15 

f. Why the Minister determined there would be no 

consultation with Māori, given the clearly identified Māori 

interest in this matter and the constitutional significance 

of removing explicit Treaty protections from legislation. 

 
13 Wai 3565 #3.1.35(a) Appendix A: Index and appendices to memorandum of counsel for 
the Crown dated 15 May 2026 at CAB.001.0067. 
14 At CAB.001.0120. 
15  Noting that the quality assurance panel considered that the lack of consultation, 
among other factors, meant that the RIS analysis was “not sufficiently developed to form 
a basis for Ministers to make informed decisions. This has been exacerbated by the late 
inclusion of several significant proposals” See CAB.001.0084. 
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Prejudice Caused  

20. Repeal of s 3AB is a small part of a radical suite of repeals and 

amendments. There is no proper foundation for undertaking 

constitutional changes of this magnitude.  

21. Focusing on s 3AB, the practical prejudice that will be caused is 

clear: 

a. Smoking rates for Māori, almost three times those of non-

Māori, will continue to plateau rather than decline.  More 

Māori will die of tobacco-related illness, and more will 

suffer health consequences.16  

b. The Crown will have no explicit obligation in SERPA 1990 

to consult Māori or consider Māori-specific risks when 

making decisions about tobacco regulation.17  

c. Mainstream population-level responses, which have 

repeatedly failed Māori, will become entrenched.18  

d. Repeal will signal a shift in the Crown’s position on the 

status and importance of the Treaty, which will have a 

cooling effect on the importance decision-makers place 

on Treaty considerations. 19  The ability of Māori to 

leverage equity-focused approaches to tobacco harm 

will be undermined.20 

 
16 Joint affidavit of Lani Teddy and Associate Professor Andrew Waa, above n 1, at [7](d). 
17 Affidavit of Dr Heather Gifford Wai 3565 #A6 at [16]–[20]. 
18 Affidavit of Hone Harawira Wai 3565 #A5 at [21]. 
19 Wai 3565 #3.1.35(a) Appendix A: Index and appendices to memorandum of counsel for 
the Crown dated 15 May 2026 at CAB.001.0118. 
20 Affidavit of Shane Bradbrook Wai 3565 #A4 at [39]–[43]. 
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e. Māori-specific data collection will be further eroded, 

making the harm less visible and Crown accountability 

harder to enforce.21 

22. The Crown cannot be fully aware of the extent of this prejudice, 

as it has not deigned to engage with its Treaty partner on these 

changes. 

23. Given the process followed, and in the absence of evidence of the 

rationale for the Crown’s changes, the Tribunal may draw an 

inference that the Crown has allowed the preferences of the 

tobacco and vaping industry to shape the tobacco regulation 

framework, at the cost of Māori lives.  

Evidence | Taunakitanga 

24. The following evidence has been filed to assist the Tribunal: 

a. Affidavit of Shane Bradbrook and exhibits. 22  Mr 

Bradbrook is a tobacco control advocate, who provides 

evidence of the significance of SERPA 1990 and s 3AB to 

Māori communities, the decades of advocacy and mahi 

that produced them, and the direct harm to Māori lives 

caused by repeal.   

b. Affidavit of Hone Harawira. 23  Mr Harawira is a former 

Member of Parliament for Te Taitokerau who was central 

to driving the MASC Inquiry and the Smokefree 2025 goal. 

His evidence gives the Tribunal a first-hand account of 

the decades of Māori-led mahi that produced SERPA, and 

the cost of the Crown’s dismantling of that work. 

 
21 Joint affidavit of Lani Teddy and Associate Professor Andrew Waa, above n 1, at [8]–[9]. 
22 Wai 3565 #A4, #A4(a), and #A4(b). 
23 Wai 3565 #A5. 
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c. Affidavit of Dr Heather Gifford and exhibits.24 Dr Gifford is 

a Māori public health researcher with thirty years of 

experience in tobacco control and the Chair of Te 

Rūnanga o Ngāti Hauiti. Her evidence covers Māori 

tobacco inequity, the stalling of progress since the 

Crown’s repeals, the Crown’s failure to engage with 

Māori at any point in that process, and the consequences 

of removing Te Tiriti from the smokefree regime. 

d. Joint affidavit of Lani Teddy and Associate Professor 

Andrew Waa.25 This affidavit is provided to draw together 

academic evidence on the soundness of SERPA 2022, 

the consequences of its repeal for Māori, and the 

Crown’s erosion of collection of Māori health data. 

Whakataunga | Outcome Sought 

25. Structural change is the only way that Māori will achieve equity.26 

SERPA was the outcome of decades of advocacy and 

engagement. The claimants do not wish to see parts of SERPA 

2022 saved while other parts of the “mutually reinforcing and 

comprehensive ‘endgame’ approach” are dismantled.  

26. The claimants therefore ask the Tribunal to: 

a. Make a finding that the claims concerning the Treaty 

Clause Review are well founded.   

b. Make a finding that the Crown breached Te Tiriti in 

enacting the Smokefree Environments and Regulated 

Products Amendment Act 2024 and will remain in breach 

 
24 Wai 3565 #A6. 
25 Wai 3565 #A7. 
26 See the evidence of Ms Gifford, above n 24, and Shane Bradbrook, above n 22, in 
particular. 
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until the endgame provisions of SERPA 2022 are 

reinstated.  

c. Recommend that: 

i. Section 3AB(d) is retained. 

ii. The endgame provisions of SERPA 2022 are 

reinstated. 

iii. The Crown urgently reengages with Māori 

communities and organisations to respond to 

smoking and nicotine-related harm.  

Conclusion | Whakamutunga 

27. In December 2023, the Crown's own officials told Ministers that 

the right to be smokefree is entrenched in Te Tiriti o Waitangi.27  

28. That this was ignored by the Crown speaks volumes about the 

radical way in which the Crown has read down its Tiriti 

obligations, seeking to drain Te Tiriti of meaning and 

enforceability.  

29. Some of the damage currently being done can be remedied. 

Legislation can be passed, repealed, and passed again. The 3000 

Māori who will die by 2040 as a direct result of the Crown’s 

choices cannot be brought back. 

Dated: 20 May 2026 

 

 

Bryce Lyall      
Counsel for the Wai 3315 claimants 

 
27 Briefing H2023033250, above n 3, at 19. 




