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TENA, E TE ROPU WHAKAMANA | TE TIRITI O WAITANGI:

1.0 RELEVANT JURISPRUDENCE

1.1 In Nga Matapono’ and Hitia te Rito,? the Tribunal set out findings and
recommendations on the Crown’s proposed reform of treaty clauses in
legislation; particularly as those proposals had been progressed by the

Crown at the date of each report.?
Nga Matapono

1.2 On prejudice (in addition to the impact on mana, rangatiratanga, and
treaty partnership), the Nga& Matapono Tribunal found that the
proposed reform to treaty clauses in legislation, where the policy
rationale was based upon coalition agreements, was predetermined

and in breach of the treaty.*

1.3  The Nga Matapono Tribunal made the link between the predetermined
policy rationale based on coalition agreements and what the Tribunal
considered would also be predetermined outcomes arising from the
proposed reform. The Tribunal said that the treaty clause review was
“reductionist” and that it would result in amendments or repeals that

would remove or narrow existing treaty clauses.®

" Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Ngé& Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024).

2 Waitangi Tribunal, Hiitia te Rito o te Harakeke, kei Hea te Kbmako e K6? The Interim
Stage One Report of the Education and Training Amendment Act and Te Mataiaho
Urgent Inquiry — Pre-publication Version (Wai 3553, May 2026).

3 Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Ngé Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at
185-189; Waitangi Tribunal, Hdtia te Rito o te Harakeke, kei Hea te Kbmako e K6? The
Interim Stage One Report of the Education and Training Amendment Act and Te
Mataiaho Urgent Inquiry — Pre-publication Version (Wai 3553, May 2026), at 71-82.

4 Waitangi Tribunal, Nga Matapono/The Principles: Part Ill of the Report of the Tomokia
Nga Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, October 2025), at
182.

® Waitangi Tribunal, Nga Matapono/The Principles: Part Ill of the Report of the Tomokia
Ngé& Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, October 2025), at
182-183.



1.4

1.5

The Tribunal also said that the proposed reform will reduce the impact
and relevance of the treaty in legislation,® and that the Crown, by
removing and reducing treaty clauses, will remove treaty safeguards
from decision making and impact the rights of Maori to access justice

to have their rights under the treaty realised.’

On a matter which Counsel submit goes to the insidious nature of the
proposed reform, the Nga Matapono Tribunal found that if the review
succeeds in narrowing or removing existing treaty clauses, “this will
limit the ability of future governments to enact meaningful treaty
clauses in law”; adding “we think this is a matter of grave concern

indeed”.8

Hitia te Rito

1.6

1.7

In Hatia te Rito, the Tribunal considered that three strains of prejudice
arise from the Crown’s proposed reforms to the Education and
Training Amendment Act (“ETA”): harm to the Maori-Crown
relationship; the creation of uncertainty for Maori; and the potential
prejudice to Maori interests arising from the Crown’s failure to ensure
that it had sufficient information to hand to make informed decisions

on the reforms.®

Counsel wish to draw the Tribunal's attention to the latter point on
prejudice: the “potential prejudice to Maori interests arising from the
Crown’s failure to ensure that it had sufficient information to hand to

make informed decisions on the reforms”.’® In that inquiry, the Crown

8 Waitangi Tribunal, Nga Matapono/The Principles: Interim Report of the Tomokia Nga
Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty
Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at 182.

7 Waitangi Tribunal, Nga Matapono/The Principles: Interim Report of the Tomokia Nga
Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty
Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at 183.

8 Waitangi Tribunal, Nga Matapono/The Principles: Interim Report of the Tomokia Nga
Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty
Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at 184.

® Waitangi Tribunal, Hiitia te Rito o te Harakeke, kei Hea te Kémako e K6? The Interim
Stage One Report of the Education and Training Amendment Act and Te Mataiaho
Urgent Inquiry — Pre-publication Version (Wai 3553, May 2026), at 73-74.

0 Waitangi Tribunal, Hitia te Rito o te Harakeke, kei Hea te Kémako e K6? The Interim
Stage One Report of the Education and Training Amendment Act and Te Mataiaho
Urgent Inquiry — Pre-publication Version (Wai 3553, May 2026), at 73-74.
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2.2

submitted the “analysis of potential prejudice cannot be taken very far
given the degree of uncertainty about the proposed Bill's content”. On
this point, the Tribunal found that there were no legislative checks and
balances from which the Crown could say it properly informed itself of
potential prejudice arising from the reforms for Maori:""
. the Crown’s agreement to progress the reforms without
sufficient information to hand to make informed decisions has

demonstrated a reckless disregard for the potential impact on
Maori and Maori interests in education, prejudicing Maori.

Hdatia te Rito holds real value for this inquiry where it provides a
thorough analysis on the impacts of the proposed reform of a single
Act.

This inquiry concerns 19 Acts across 13 agencies. Counsel will
address the process and substance of the proposed reforms as the

inquiry proceeds, including in closing submissions.
CLAIMANT EVIDENCE

For Ngati Hine, what is required in this inquiry is an honest assessment

of what the proposed reforms cumulatively mean for their people.

Eight witnesses provided evidence in support of this claim that covers
tribal leadership, expert analysis, and sector perspectives from leaders
in health, environment, forestry, and public sector governance
including Rowena Tana as Chairperson of Te Runanga o Ngati Hine;
Tamati Shepherd-Wipiiti as Chief Executive Officer of the Ngati Hine
Health Trust; Heidi Mackey as the Chief Executive Officer of Ngati Hine
Forestry Trust; Aaron Taikato who has worked across the Defence
Force, Department of Conservation, and local government; Hohipere
Williams, Troy Brockbank, and Jaycee Tipene-Thomas who work
across the environmental landscape; and Natalie Coates, barrister

specialising in tikanga, constitutional law, and te Tiriti

" Waitangi Tribunal, Hitia te Rito o te Harakeke, kei Hea te Kémako e K6? The Interim
Stage One Report of the Education and Training Amendment Act and Te Mataiaho
Urgent Inquiry — Pre-publication Version (Wai 3553, May 2026), at 75.
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2.5

3.0

3.1

jurisprudence. Attached at Appendix A is an overview of the claimant

evidence and how it aligns with the Tribunal's Statement of Issues.

Together, the body of claimant evidence speaks to the importance of
treaty provisions in legislation for an iwi. Treaty clauses shape how
Crown agencies engage with Maori, how services are commissioned
and delivered, how environmental and land-use decisions are made,
and how accountability to treaty principles is maintained across public
institutions. The evidence demonstrates that weakening those
provisions risks reducing Maori participation and influence, and
jeopardises the practical protections for Ngati Hine, their whenua and

taonga.

Put simply, in Ngati Hine, the law and how it embodies the treaty
matters. What the Tribunal can take from the evidence of Ngati Hine
witnesses is that they understand the Maori-Crown treaty relationship,
they understand law and how government departments work, but most
importantly, they know their communities. Ngati Hine witnesses can

speak to the relationship between law and outcomes for their people.

Counsel submit the Ngati Hine evidence, alongside the evidence of
interested parties, is the analysis and thinking that has been missing

in the Crown’s proposed reforms.
PRIORITY ISSUES TO BE NAVIGATED FOR THE CLAIMANTS

Counsel signal to the Tribunal that the following three core themes will

be explored more fully in the hearing and in closing submissions:

(a) The Crown is causing prejudice to Maori where the proposed
reforms exclude Maori. There are no levers in the policy and
legislative process (past or present) through which Maori input
can be properly garnered and have meaningful influence over

the process;



3.2

3.3

3.4

(b) The legal effect of the repeals is to reduce the effect of the
treaty in law and in decision making relevant to that law, as
expert witness Ms Coates describes:'?

The proposed reforms appear directed towards
lowering, standardising and constraining the practical
operation of Treaty obligations within legislation and

public administration under the guise of improving
“clarity” and “consistency”.

(c) The potential prejudice that will arise for Maori from the reforms
is not speculative, as Mr Shepherd-Wipiiti explains, “[lless
recognition of te Tiriti means less accountability. Less
accountability means weaker commissioning, weaker funding,
fewer services, and poorer outcomes.”’® It is submitted that

prejudice can be analysed and reported on by this Tribunal.

As to the final point, and with regard to Ngati Hine’s evidence, counsel
remind the Tribunal that Maori in Te Tai Tokerau experience the
highest levels of inequity and deprivation in this country.' It follows
that prejudice arising from legislative settings is not an abstract

concept and it is not “potential”.

There is a long legislative history which has been examined by the
Tribunal and others, which records what legislative settings do to
Maori. There are now four volumes of Wai 1040 Waitangi Tribunal
reports which specifically examine the imposition of law and policy
across Northland between 1840 and today. Those reports speak to

the features of legislation which cause Maori harm and prejudice.

For example, the Te Paparahi o Te Raki Tribunal examined how in the
post-1840 decades, the Government saw its approach to Maori

assimilation as important for the colony’s economic objectives."

2 \Wai 3565, #A29, Kérero Taunaki a Natalie Ramarihia Coates [18 o Mei 2026], at [87].
3 Wai 3565, #A25, He Kérero Taunaki a Tamati Shepherd-Wipiiti [18 o Haratua 2026],

at [96].

4 For instance, see: Wai 3565, #A25, He Kérero Taunaki a Tamati Shepherd-Wipiiti [18
o Haratua 2026], at [8].

'S Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, December 2023), at 1599.



Through the policy of assimilation, the Crown could attempt to ignore

or suppress M3aori institutions.'®

3.5  Counsel submit that where those same prejudicial features of historical
legislation present themselves in the proposed reforms, this Tribunal
can and should comment. Such analysis is necessary to understand

the true nature of the proposed reforms and what they mean for Maori.

3.6  Counsel note that the Nga Matapono Tribunal did introduce a similar
analysis where it spoke to the monocultural nature of the reforms

saying:'’

We do need to address the issue of biculturalism and
monoculturalism here. We thought that the long era of
monocultural assimilation had come to an end but there is a real
risk that the review will lead our laws and through them our
society back to the philosophy that there is no room for difference
in Aotearoa New Zealand.

3.7  The Nga Matapono Tribunal also observed:'®

The Crown’s policies are tending in a monocultural direction with
no place for difference; as the rhetoric puts it, ‘Aotearoa New
Zealand’ must become ‘New Zealand’. The breaches and
prejudice from the review policy and other policies are beginning
to have a cumulative effect that is of great concern to the
claimants and worries us greatly for the future of this country.

3.8 ltis important to the claimants that this type of analysis is progressed

in this inquiry and features in reporting.

6 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, December 2023), at 1599.

7 Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Nga Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at
167.

'8 Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Ngé& Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at
184.
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FINDINGS AND RECOMMENDATIONS

The Crown’s proposed reforms have constitutional implications due to
the constitutional significance of the treaty and of the treaty clauses

themselves."®

With reference to Nga Matapono and Hdtia te Rito, counsel submit the
treaty principles of partnership, active protection and good government
are relevant to this inquiry.?® A case will also be made that the
principles of tino rangatiratanga, kawanatanga, and equity are relevant

and should find their place in the reporting of this Tribunal.

Counsel now turn to recommendations already made in Nga Matapono
that can be extended in this inquiry. To address deficits in legislative
and policy process the Nga Matapono Tribunal recommended that the
Crown should constitute a Cabinet Maori-Crown relations committee
that has oversight of the Crown’s Treaty/te Tiriti policies.?" While the
Crown did not act on the Tribunal’'s recommendation, counsel submit
that the legislative process that is operative for this phase of the reform
must continue to be examined and recommendations of a similar

nature made.

Where the reform has now been further progressed and Cabinet has
taken decisions and instructed that legislation be drafted to give effect
to the reforms, the Education Tribunal (in the context of the ETA)

recommended that the Crown immediately halt the advancement of

9 Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Ngé Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at
110, 151.

20 \Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Nga Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at
69-79; Waitangi Tribunal, Hdtia te Rito o te Harakeke, kei Hea te Kbmako e K6? The
Interim Stage One Report of the Education and Training Amendment Act and Te
Mataiaho Urgent Inquiry — Pre-publication Version (Wai 3553, May 2026), at 71-72.

21 Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Ngé& Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at

188.
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4.6

4.7

legislation. Counsel submit that this recommendation should be

replicated for all proposed legislative amendments.

Towards the treaty partnership, the Nga& Matapono Tribunal also
recommended that the treaty clause review policy be put on hold while
it is re-conceptualised through collaboration and co-design
engagement with Maori.?2 Similarly, the Education Tribunal
recommended that the Crown meaningfully engage Maori in the co-
design of treaty provisions if the Crown intends to pursue amendments
to the ETA treaty provisions.?®> A recommendation of this nature is

essential.

In terms of the broader Maori-Crown relationship, the Nga Matapono
Tribunal recommended that the Crown consider a process in
partnership with Maori to undo the damage to the Maori—Crown
relationship and restore confidence in the honour of the Crown.?*
Again, the Education Tribunal recommended the Crown take

immediate steps to repair the Maori-Crown relationship.2®

In Nga Matapono, the Tribunal went on to note the importance of
informed public conversations on the Treaty/te Tiriti and its
constitutional significance.?® The Tribunal said it had not made
recommendations about how the Crown could address this issue or

the issue of social cohesion, noting: “That may need to be a matter for

22 Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Ngé& Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at

188.

23 Waitangi Tribunal, Hdtia te Rito o te Harakeke, kei Hea te Kbmako e KG6? The Interim
Stage One Report of the Education and Training Amendment Act and Te Mataiaho
Urgent Inquiry — Pre-publication Version (Wai 3553, May 2026), at 75.

24 Waitangi Tribunal, Ng& Matapono/The Principles: The Interim Report of the Tomokia
Nga Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at
188-189.

25 Waitangi Tribunal, Hdtia te Rito o te Harakeke, kei Hea te Kémako e K6? The Interim
Stage One Report of the Education and Training Amendment Act and Te Mataiaho
Urgent Inquiry — Pre-publication Version (Wai 3553, May 2026), at 75.

2 Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Ngé& Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at

189.



early consideration in the wider constitutional kaupapa inquiry outside

of the haste and speed required for this urgent inquiry”.?’

4.8  The Tribunal reserved jurisdiction to reconsider these issues should
the treaty clause review proceed as planned and result in statutory

amendments or repeals.?®

4.9  Counsel submit that proposed reforms are now sufficiently progressed,
and the body of claimant and interested party evidence means the
Tribunal can make findings and recommendations, at least in an
interim way, on the full range of prejudice impacting Maori. This
includes the ideological nature of the proposals, the resultant harm to

Maori, and the issue of social cohesion.

4.10 Counsel further submit that any recommendations should include an
apology from the Crown and a commitment to resetting the treaty

partnership in a way that honours te Tiriti.

| TENEI RA, i Kirikiriroa, i te 20 o Haratua 2026

o o e P

Dr Season-Mary Downs/Chelsea Terei-Tipene/ Heather Jamieson-Takoko/
Jessica Hita
Nga réia mo Ngati Hine

27 Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Nga Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at
189.

28 Waitangi Tribunal, Nga Matapono/The Principles: The Interim Report of the Tomokia
Ngé& Tatau o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies (Wai 3300, August 2024), at
189.
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