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TĒNĀ, E TE RŌPŪ WHAKAMANA I TE TIRITI O WAITANGI: 

THE PAE ORA ACT: TE PUNA ORA’S POSITION 

There cannot be a future without a past…  

The past fifty years have had particular relevance for Māori 
health. Each decade has provided successive platforms for 
innovation and revitalisation. Decade by decade, the seeds 
of change have implanted so that Māori might flourish in 
the future. 

Tā Mason Durie1 

1. The Pae Ora (Healthy Futures) Act 2022 (the Pae Ora Act or 

Act) arose from a long history of calls to give effect to te Tiriti 

o Waitangi | The Treaty of Waitangi (te Tiriti) obligations in 

the health system to address longstanding, well-documented 

and uncontested Māori health inequities. The journey to its 

enactment included inquiries and reviews (a number, 

Government led), consultation with stakeholders, expert 

advice, policy consideration and a weighing of options.2 The 

Treaty provision is a critical part of the calibrated Pae Ora Act.   

2. In contrast, the Crown’s proposal to repeal or amend te Tiriti 

provisions in legislation, including in the Pae Ora Act, 

following the “Review of References to the Principles of the 

Treaty of Waitangi in Legislation” (the Proposed Reform):3  

(a) has progressed in haste without proper engagement;  

(b) appears to be driven, not by evidence or sound policy 

rationale, but by a commitment in the NZ First and 

National Party coalition agreement grounded in 

 
1  Tā Mason Durie (Rangitāne, Ngāti Kauwhata, Ngāti Raukawa) Whiti Ora: 

Māori Health in Aotearoa (2026, Huia Publishers), “Chapter 24: Scoping the 
Past to Reach the future: a personal account” at 347, at Tab 3 of BOA for Te 
Puna Ora, referred to in Brief of Evidence of Dr Chris Tooley for Te Puna Ora 
o Mataatua dated 18 May 2026 (Dr Chris Tooley BOE dated 18 May 2026) 
at [27].  

2  Dr Chris Tooley BOE dated 18 May 2026 at [60], and these submissions cover 
further at [18]-[19]. 

3  As set out in Wai 3565, #3.1.35(a).  
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political ideology,4 and in the context where it has 

“already commenced to dismantle the scaffolds of the 

te Tiriti law landscape”,5 as recognised by the Ngā 

Mātāpono report; and  

(c) “takes a reductionist approach to te Tiriti”.6 

3. In respect of the proposed changes to the Pae Ora Act, Te 

Puna Ora say:  

(a) the Treaty provision has a whakapapa to its genesis; 

(b) the Treaty provision was introduced to address the 

longstanding, well documented and uncontested 

Māori health inequities;  

(c) since its enactment in 2022, the Treaty provision has 

already been substantially eroded by the 2024 

amendments and disestablishment of the Māori 

Health Authority | Te Aka Whai Ora;   

(d) the proposed change of legal weighting of the Treaty 

provision from “give effect to” to “take into account” 

is a significant dilution of the Crown’s te Tiriti 

obligations; 

(e) if the Crown continues with the Proposed Reform, Te 

Puna Ora, and those Māori communities it services, 

including people located in isolated, rural 

communities, suffering grave health inequities, will 

suffer significant and irreversible prejudice; and  

 
4  Waitangi Tribunal Ngā Mātāpono – The Principles: The Interim Report of the 

Tomokia Ngā Tatau o Matangireia – The Constitutional Kaupapa Inquiry Panel 
on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies (Wai 
3300, 2024) at 163; also see Wai 3565, #3.1.35(a) at 1 – Cabinet paper – 
Review of references to the Principles of the Treaty of Waitangi in legislation: 
next steps at [2]. 

5  Waitangi Tribunal Ngā Mātāpono – The Principles: The Interim Report of the 
Tomokia Ngā Tatau o Matangireia – The Constitutional Kaupapa Inquiry Panel 
on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies (Wai 
3300, 2024) at 183.  

6  Waitangi Tribunal Ngā Mātāpono – The Principles: The Interim Report of the 
Tomokia Ngā Tatau o Matangireia – The Constitutional Kaupapa Inquiry Panel 
on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies (Wai 
3300, 2024) at 182.  
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(f) the Crown has failed to consult with Te Puna Ora, 

Māori service providers, Māori healthcare experts or 

Māori policy experts as Tiriti partners in respect of the 

proposed amendments to the Pae Ora Act.  

4. These opening submissions do not seek to substantively 

duplicate legal or factual matters that will be well traversed in 

the evidence and submissions filed by the claimants and other 

interested parties. However, these submissions (focused on 

the Pae Ora Act) are fulsome openings noting the condensed 

timeframes and the disclosure already provided by the Crown. 

Counsel have also had an opportunity to review the draft 

submissions of Te Whakakitenga o Waikato and the National 

Iwi Chairs Forum, and adopt their submissions on legal 

weighting. Counsel also expressly endorses the expert 

evidence of Dr Carwyn Jones7 and Natalie Coates.8 

5. Ultimately, Te Puna Ora say the approach the Crown is taking 

to the specific proposed reform to the Pae Ora Act is short-

sighted, reckless and will result in devastating prejudice 

namely the continued widening of Māori health inequities in 

Aotearoa. 

TE PUNA ORA O MATAATUA  

6. To assist the Tribunal, a brief of evidence from Dr Christopher 

Wiremu Roy Tooley, Manawhakahaere (Chief Executive), was 

filed on behalf of Te Puna Ora on 18 May 2026. This evidence 

outlines the operations of Te Puna Ora, the whakapapa of the 

Pae Ora Act, and its Treaty provision, and the practical 

impacts of the Proposed Reform from the perspective of a 

rural Māori health service provider. Dr Tooley was also 

involved in the development of the Pae Ora Act, and served 

as a member on Te Aka Whai Ora (the Interim Māori Health 

Authority) between 2021–22. Dr Tooley brings an 

 
7  Wai 3565, #A58 - Brief of evidence of Dr Carwyn Jones, 19 May 26.  
8  Wai 3565, #A29 - Brief of evidence of Natalie Ramarihia Coates, 18 May 26.  
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experienced and unique perspective to the proposed Pae Ora 

Act changes.  

7. As deposed by Dr Tooley, Te Puna Ora, established in 1991, 

is a charitable trust based in Whakatāne.9 Te Puna Ora is the 

regional Māori health provider for the Eastern Bay of Plenty, 

and the largest regional health provider across Te Moana a 

Toi (Bay of Plenty). Te Puna Ora services largely Māori 

communities in predominantly rural and isolated areas within 

the Mataatua rohe. 

8. Te Poutokomanawa o Te Puna Ora is its kaupapa Māori model 

of health and wellbeing, and the organisation’s way of 

working.10 As a tool, the framework recognises and supports 

its Whānau Ora approach to healthcare and overall wellbeing, 

taking an integrated and collaborative approach to 

healthcare. 

9. Te Puna Ora is actively engaged in the Health inquiries (and 

has been engaged in the related Covid-19 and Te Aka Whai 

Ora priority inquiries). Te Puna Ora is also a plaintiff in active 

High Court proceedings regarding the disestablishment of Te 

Aka Whai Ora. 

TREATY PROVISION IN THE PAE ORA ACT  

10. The Treaty provision in the Pae Ora Act (section 6) provides 

that “in order to provide for the Crown’s intention to give 

effect to the principles of te Tiriti o Waitangi”, the Act must 

undertake certain requirements.11 

11. This provision, and the Pae Ora Act itself, has a whakapapa 

and a story to its genesis. This section outlines the evolution 

of the Act and its Treaty provision, and demonstrates how the 

present review will further diminish that provision in a way 

 
9  Dr Chris Tooley BOE dated 18 May 2026 discussed from [11] to [25]. 
10  “CWRT-1” annexed to Dr Chris Tooley BOE dated 18 May 2026. 
11  See the Schedule attached for the full provision. Noting at s 5(1) “Guide to 

this Act” also cross references to this provision.  
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that diverges from the reform’s original intent and arguably 

any meaningful effect. 

12. Counsel have prepared a table, annexed to these 

submissions as a Schedule, setting out the erosion of the 

Treaty provision from its enactment in 2022 to the Pae Ora 

(Disestablishment of Māori Health Authority) Amendment Act 

2024 (the current state of the Act as at May 2026). The table 

also includes a column for the proposed amendments in the 

Healthy Futures (Pae Ora) Amendment Bill12 and finally, 

showing the proposed amendments to the Pae Ora Act 

approved by Cabinet in February 2026.13  

Whakapapa of the Pae Ora Act and Treaty Provision  

13. Dr Tooley reminds us that “[T]he Treaty provision in the Pae 

Ora Act has a whakapapa and a story to its genesis.”14 

Kaupapa Māori frameworks, the Pae Ora model and the 

importance of giving effect to te Tiriti obligations in the health 

system have been discussed for a number of years, and have 

a whakapapa and long-standing history, grounded in Māori 

communities.15 For generations, Māori communities have 

consistently advocated for action to address Māori health 

needs and inequities, and for the integration of kaupapa 

Māori–based models within the health system. 

14. Peeni Henare (the then Associate Minister of Health) reflected 

on this intergenerational advocacy and history in the Third 

Reading of the Pae Ora (Healthy Futures) Bill 2022:16 

Approximately 100 years ago, Sir Māui Pōmare was 
appointed as the National health Minister. He was the first 
Māori to be appointed to that role. And, then, of course, we 

 
12  Discussed at Dr Chris Tooley BOE dated 18 May 2026 at [49] and [50]. This 

analysis is provided for the sake of context and completeness. Of course, 
counsel are not asking the Tribunal to examine the Bill itself (contrary to 
section 6(6) of the Treaty of Waitangi Act 1975). The Bill, specifically the 
further proposed amendments to the Treaty provision, provide context for 
considering the further amendments as a part of the Proposed Reform.   

13  As set out in Wai 3565, #3.1.35(a).  
14  Dr Chris Tooley BOE dated 18 May 2026 at [26]. 
15  Dr Chris Tooley BOE dated 18 May 2026 at [29]. 
16  Hansard: Pae Ora (Healthy Futures) Bill: Third Reading: 7 June 2022, at Tab 

7 of BOA for Te Puna Ora. 
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come into more recent times, to the likes of Te Puea 
Hērangi, who continued to push for Māori health outcomes 
through the end of World War I, through the depression, 
and into World War II. And in recent times, again, in 1984, 
I remember the likes of Dr Pat Ngata, I remember the likes 
of Irihapeti Ramsden, I remember the likes of Erihapeti 
Murchie, Dr John Macleod, Eru Pōmare, who fought hard to 
make sure that Māori health inequities have a voice strong 
enough to challenge a system that continued to deliver 
status quo outcomes. And those status quo outcomes were 
clearly that Māori life expectancy was worse in the country, 
that Māori access to health services was some of the worst 
in the country, and that Māori have continued to be 
underserved by the health system for many, many decades. 

15. In 1984, the landmark ‘Hui Whakaoranga’ —a national Māori 

health planning hui — was held at Hoani Waititi Marae in 

Auckland.17 It was an opportunity for Māori leaders to come 

together as Māori, to define health in their terms and to talk 

about the solutions that have or might be developed to meet 

their needs. At this hui, two (now world renowned) Māori 

health frameworks were discussed — Te Wheke (Dr Rose 

Pere) and Te Whare Tapa Whā (Tā Mason Durie).18  

16. Dr Tooley observes that the conclusions arising from the Hui 

Whakaoranga are strikingly similar to the current aims of 

Māori today:19 

(a) Māori authority over Māori health outcomes is 

essential;  

(b) Māori want to be able to define what health means for 

them and to design their own solutions to meet those 

needs (mana motuhake);  

(c) health services should be community and marae 

centred;  

 
17  Dr Chris Tooley BOE dated 18 May 2026 at [29]. Hui Whakaoranga was also 

acknowledged in the First Reading Pae Ora (Healthy Futures) Bill 27 October 
2021 by MP Tāmati Coffey (MP Coffey’s speech is in the bundle of authorities 
for Te Puna Ora).  

18  Dr Chris Tooley BOE dated 18 May 2026 at [29]; also citing to Tā Mason 
Durie Whiti Ora: Māori Health in Aotearoa (2026, Huia Publishers) at 348, at 
Tab 3 of BOA for Te Puna Ora.   

19  Appendix B: Conference proceedings of the 1984 Hui Whakaoranga, 20 Feb 
2024, Wai 2575 #M013(b); and Dr Chris Tooley BOE dated 18 May 2026 at 
[30].  



8 

(d) resourcing must be equitably allocated and flexibly 

provided to allow for response to locally defined 

needs; and  

(e) health and education institutions must recognise 

tikanga Māori and Māori views of health. 

17. Thirty years later, in October 2013, Tā Mason Durie first 

suggested the concept of Pae Ora – Healthy Futures to the 

then Minister Hon. Tariana Turia. This became the framework 

of the Pae Ora Act.20 It was intended to encompass three key 

dimensions for health: mauri ora (the health of Māori 

individuals), whānau ora (healthy whānau) and wai ora 

(healthy environments). Pae ora was subsequently positioned 

as an overall goal within the Ministry of Health’s He Korowai 

Oranga framework in 2014.21 

Reports on the value of te Tiriti obligations in health system 

18. Over the years, there have been a myriad of findings and 

recommendations by the Waitangi Tribunal and expert 

inquisitorial bodies on both the value of te Tiriti obligations in 

health and confirming that the poor state of Māori health 

outcomes and the existence of Māori health inequities are a 

result of persistent, systemic problems in the primary health 

care sector.  

19. The reports of these expert bodies include: 

(a) the Waitangi Tribunal, in its Stage One report in the 

Health Services and Outcomes Kaupapa Inquiry, 

Hauora (2019),22 where it: 

 
20  Dr Chris Tooley BOE dated 18 May 2026 at [31]; also citing Tā Mason Durie 

Whiti Ora: Māori Health in Aotearoa (2026, Huia Publishers), “Chapter 24: 
Scoping the Past to Reach the future: a personal account” at 350, at Tab 3 
of BOA for Te Puna Ora.   

21  Ministry of Health, He Korowai Oranga: Māori Health Strategy (Wellington: 
Ministry of Health, 2014).  

22  Waitangi Tribunal Hauora: Report on Stage One of the Health Services and 
Outcomes Kaupapa Inquiry (Wai 2575, 2019).  
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(i) found that the Crown’s failure to abide by its 

Treaty obligations, and ensure that its agents 

and the health sector as a whole were doing 

the same, has contributed to the dire state of 

Māori health outcomes23 

(ii) made an overarching recommendation that:24 

The legislative and policy framework of the New 
Zealand primary health care system recognise 
and provide for the Treaty of Waitangi and 
its principles. To that end, we recommend an 
amendment to the New Zealand Public Health 
and Disability Act 2000 to include a new Treaty 
of Waitangi clause.  

(b) the Health and Disability System Review reporting in 

2019 (interim report)25 and 2020 (final report),26 

where it: 

(i) found the fact that Māori health outcomes are 

significantly worse than those for other New 

Zealanders represents a failure of the health 

and disability system and does not reflect te 

Tiriti commitments;27 

(ii) recommended that te Tiriti principles in key 

health legislation are updated;28 and 

 
23  Waitangi Tribunal Hauora: Report on Stage One of the Health Services and 

Outcomes Kaupapa Inquiry (Wai 2575, 2019), at 163.  
24  Waitangi Tribunal Hauora: Report on Stage One of the Health Services and 

Outcomes Kaupapa Inquiry (Wai 2575, 2019) at xvii. Emphasis added; Dr 
Chris Tooley BOE dated 18 May 2026 at [32]. 

25  Health and Disability System Review (2019) Health and Disability System 
Review - Interim Report (Wellington: HDSR) at Tab 1 of BOA for Te Puna 
Ora. 

26  Health and Disability System Review (2020) Health and Disability System 
Review – Final Report – Pūrongo Whakamutunga (Wellington: HDSR) at Tab 
2 of BOA for Te Puna Ora. 

27  Health and Disability System Review (2020) Health and Disability System 
Review – Final Report – Pūrongo Whakamutunga (Wellington: HDSR) at 6, 
at Tab 2 of BOA for Te Puna Ora.  

28  Health and Disability System Review (2020) Health and Disability System 
Review – Final Report – Pūrongo Whakamutunga (Wellington: HDSR) at 6, 
at Tab 2 of BOA for Te Puna Ora. 
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(iii) found that governance in other parts of the 

health system needs to reflect te Tiriti 

partnerships.29 

(c) the Waitangi Tribunal, in its priority report into the 

Crown’s disestablishment of Te Aka Whai Ora, 

Hautupua (2024).30 The findings of this report are set 

out further in these submissions at [26] and [27]. 

Original intent of the Pae Ora Act and Treaty provision 

20. The whakapapa of the framework, the expert reports and 

Māori health inequities were discussed throughout all three 

readings of the Pae Ora (Healthy Futures) Bill in the House.31  

21. Andrew Little, the Minister of Health at the time, when 

introducing the Bill in the first reading said:32 

The Crown has obligations under the Treaty of Waitangi and 
they are very clear. This was part of the examination of the 
Waitangi Tribunal. It said very clearly that it is a system 
that has simply failed Māori in that the most kind of 
standout measure that you can see is life expectancy. On 
average, Māori men can expect to live seven years shorter 
than anybody else in the population. That tells you that 
there is something seriously wrong. The health system has 
not kept up with the needs of Māori... 

This bill is a very important reform and evolution of our 
health system. 

22. The Pae Ora Legislation Committee in its report on this Bill, 

noted that the Treaty clause “sets out the range of specific 

provisions in the bill that provide for the Crown’s intention to 

give effect to te Tiriti o Waitangi. We believe this clause, as 

introduced, does not capture all of the relevant provisions that 

 
29  Health and Disability System Review (2020) Health and Disability System 

Review – Final Report – Pūrongo Whakamutunga (Wellington: HDSR) at 6, 
at Tab 2 of BOA for Te Puna Ora.  

30  Waitangi Tribunal Hautupua: Te Aka Whai Ora (Māori Health Authority) 
Priority Report, Part 1 (Wai 2575, pre-publication 2024).  

31  As per the Hansard of the First Reading (27 October 2021) (at Tab 4 of BOA 
for Te Puna Ora), Second Reading (3 May 2022) (at Tab 5 of BOA for Te Puna 
Ora) and Third Reading (7 June 2022) of Pae Ora (Healthy Futures) Bill (at 
Tab 6 of BOA for Te Puna Ora).  

32  Hansard: First Reading (27 October 2021) of Pae Ora (Healthy Futures) Bill, 
(at Tab 4 of BOA for Te Puna Ora.) 
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reflect this intention.”33 The Committee recommended several 

amendments to strengthen the clause, which were included 

in the Act.  

23. Dr Tooley, who was involved in providing policy advice in the 

context of the legislative drafting process, deposes that the 

transformation of the health system was not simply about 

achieving equitable health outcomes for New Zealanders, but 

also explicitly introduced levers to address the persistent 

inequalities experienced by Māori.34  

24. Accordingly, the whakapapa of the ideas that led to the Pae 

Ora Act is essential to the Tribunal’s consideration of whether 

the Proposed Reform is in breach of the principles of te Tiriti. 

Dr Chris Tooley stresses this point.35 

Disestablishment of Te Aka Whai Ora  

25. The establishment of Te Aka Whai Ora | Māori Health 

Authority in 2022, through the Pae Ora Act, was a major 

change to the health system. Tā Mason Durie stated that “[I]n 

one sense, the Māori Health Authority provided a vehicle to 

relay Māori health needs and priorities, and to bring together 

Māori health agencies.”36  

26. In the Hautupua: Te Aka Whai Ora (Māori Health Authority) 

Priority Report,37 published on 29 November 2024, the 

 
33  Pae Ora (Healthy Futures) Bill - Pae Ora Legislation Committee Report dated 

14 April 2022 at 3.  
34  Dr Chris Tooley BOE dated 18 May 2026 at [34]. 
35  Dr Chris Tooley BOE dated 18 May 2026 at [33]. 
36  Tā Mason Durie Whiti Ora: Māori Health in Aotearoa (2026, Huia Publishers), 

“Chapter 26: Kei mua, kei muri” at 363 (at Tab 3 of BOA for Te Puna Ora); 
cited in Dr Chris Tooley BOE dated 18 May 2026 at [39]. 

37  Te Puna Ora was involved in the Waitangi Tribunal’s Te Aka Whai Ora (the 
Māori Health Authority) Urgent claim (Wai 2575/Wai 3307) and provided 
comprehensive evidence on the disestablishment of Te Aka Whai Ora and the 
impact for Te Puna Ora (Brief of Evidence of Dr Chris Tooley dated 20 
February 2024 Wai 2575, #M13; Reply Brief of Evidence of Dr Chris Tooley 
dated 27 February 2024 Wai 2575, #M38; and Brief of Evidence of Dr Chris 
Tooley dated 12 May 2025: Wai 2575, #M13(d)). Te Puna Ora is also one of 
the applicants to a High Court proceeding against the Attorney-General and 
the Minister of Health as to whether the Crown’s decision to disestablish Te 
Aka Whai Ora | the Māori Health Authority (CIV-2024-485-279: Te Puna Ora 
O Mataatua Charitable Trust & Ors v Attorney-General & Ors; Dr Chris Tooley 
BOE dated 18 May 2026 discussed at [43]-[45]). The applicants are still 
awaiting the decision of the High Court. 
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Tribunal found that the Pae Ora Act had implemented a 

carefully calibrated system for the equitable delivery of health 

care and services in New Zealand38 and that Te Aka Whai Ora 

was not an ‘add-on’ to this system but an integral part of the 

comprehensive whole, which was designed with extensive 

involvement of Māori consistent with the Tiriti partnership.39 

27. In respect of the Crown’s disestablishment of Te Aka Whai 

Ora, the Tribunal found that the Crown decided, without 

consultation with its Tiriti partner and without substantive 

advice from officials, that Te Aka Whai Ora was not required, 

despite knowledge of the existence of grave Māori health 

inequities.40 The Crown showed ‘reckless disregard for the 

Crown–Māori relationship’, and continued to implement its 

own agenda – one that was based on political ideology, rather 

than evidence, and one that fell well short of a Tiriti consistent 

process.41 The Tribunal’s findings and observations in 

Hautupua remain apt in the context of the Proposed Reform. 

FURTHER PROPOSED WEAKENING OF THE TREATY 

PROVISION IN THE PAE ORA ACT 

What is currently known about the Proposed Reform 

28. Crown disclosure on the Proposed Reform confirms that:42   

(a) New Zealand National Party and New Zealand First 

coalition agreement dated 24 November 2023 

included a commitment to:43 

 
38  Waitangi Tribunal Hautupua: Te Aka Whai Ora (Māori Health Authority) 

Priority Report, Part 1 (Wai 2575, pre-publication 2024), at 58, 60, 66 and 
70; cited in Dr Chris Tooley BOE dated 18 May 2026 at [41]. 

39  Waitangi Tribunal Hautupua: Te Aka Whai Ora (Māori Health Authority) 
Priority Report, Part 1 (Wai 2575, pre-publication 2024), at 60 and 70; cited 
in Dr Chris Tooley BOE dated 18 May 2026 at [41]. 

40  Waitangi Tribunal Hautupua: Te Aka Whai Ora (Māori Health Authority) 
Priority Report, Part 1 (Wai 2575, pre-publication 2024), at 70 and 72; cited 
in Dr Chris Tooley BOE dated 18 May 2026 at [42]. 

41  Waitangi Tribunal Hautupua: Te Aka Whai Ora (Māori Health Authority) 
Priority Report, Part 1 (Wai 2575, pre-publication 2024), at 55, 70 and 71; 
cited in Dr Chris Tooley BOE dated 18 May 2026 at [42]. 

42  Wai 3565, #3.1.35 and #3.1.35(a).  
43  Wai 3565, #3.1.35(a) at 1 – Cabinet paper – Review of references to the 

Principles of the Treaty of Waitangi in legislation: next steps at [2]. 
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conduct a comprehensive review of all legislation 
(except when it is related to, or substantive to, existing 
full and final Treaty settlements) that includes “The 
Principles of the Treaty of Waitangi” and replace all 
such references with specific words relating to the 
relevance and application of the Treaty, or repeal the 
references. 

(b) In September 2024, Cabinet agreed to a review of 

references to the Treaty principles in legislation (the 

review).44 

(c) In May 2025, Cabinet agreed to establish a Ministerial 

Oversight Group and an Advisory Group to advise 

Ministers on whether to retain, amend, or repeal 

references in legislation to the Treaty principles, and 

on engagement.45 

(d) On 8 August 2025, the Advisory Group delivered its 

final report.46 Notably:   

(i) The Advisory Group does “not consider that 

repeal of descriptive provisions would increase 

certainty or serve a useful purpose”47 and “it 

must be remembered that, unless clearly 

explained, the repeal of a provision may send 

a message to the Courts or users which may 

not be intended.”48 

(ii) The Advisory Group’s report produced a table 

(5.1.16) setting out the two sections (5(1) 

and 6) of the Pae Ora Act relating to te Tiriti 

obligations:49  

The provisions describe what the Act does and 

 
44  Wai 3565, #3.1.35(a) at 1 – Cabinet paper – Review of references to the 

Principles of the Treaty of Waitangi in legislation: next steps at [4]. 
45  Wai 3565, #3.1.35(a) at 1 – Cabinet paper – Review of references to the 

Principles of the Treaty of Waitangi in legislation: next steps at [4]. 
46  Wai 3565, #3.1.35(a) at 1 – Cabinet paper – Review of references to the 

Principles of the Treaty of Waitangi in legislation: next steps at [4]. 
47  Wai 3565, #3.1.35(a) Appendix B - Report of the Advisory Group to Ministers 

on references to Treaty principles in legislation (August 2025) at 12. 
48  Wai 3565, #3.1.35(a) Appendix B - Report of the Advisory Group to Ministers 

on references to Treaty principles in legislation (August 2025) at 4. 
49  Wai 3565, #3.1.35(a) Appendix B - Report of the Advisory Group to Ministers 

on references to Treaty principles in legislation (August 2025) at 58.  
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provide reasonable certainty, but the language 
used is inconsistent with other statutes. For 
example, it seems odd for an Act to specify the 
Crown’s intention to give effect to Treaty principles 
(that may be the intent of the Crown at the time 
Parliament passes legislation, but may not always 
be the intent).  

(iii) Further, it recommended “removing the 

reference to intention from section 6 and 

consequentially amend section 5(1) and 

standardise the reference to the Treaty”50 

(iv) The Advisory Group did not recommend a 

“take into account” legal weighting. Rather, 

the issue it focused on was the notion of 

intention in legislation, rather than the 

obligation to te Tiriti itself. 

(e) On 13 November 2025, the Regulatory Impact 

Statement: providing certainty on legislative 

references to the Treaty of Waitangi was produced 

(RIS). It proposed five options:51  

(i) Option One – Retain (Status Quo). 

(ii) Option Two – Non-legislative change. 

(iii) Option Three – Amend to be more 

prescriptive.  

(iv) Option Four – Repeal provisions in their 

entirety.  

(v) Option Five – Amend all Treaty standards to 

be no higher than “take into account”: noting 

that this option was a late addition proposed 

by the Minister for Justice.  

 
50  Wai 3565, #3.1.35(a) Appendix B - Report of the Advisory Group to Ministers 

on references to Treaty principles in legislation (August 2025) at 58. 
51  Wai 3565, #3.1.35(a) Ministry of Justice – Regulatory Impact Statement: 

providing certainty of legislative references to the Treaty of Waitangi at 2. 
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(f) The RIS found that:52 

Overall, the suite of proposals in the Cabinet paper carries 
significant risks due to the lack of consultation with 
Treaty partners and the potential for some proposals to 
negatively affect Māori interests. The potential benefits of 
the proposals are low and do not outweigh costs to the 
Māori-Crown relationship and Māori interests. 

There is limited evidence available to support the 
assumption that existing provisions are causing uncertainty 
and that the proposals would result in greater certainty. In 
all instances, repeal is likely to increase, rather than 
decrease, uncertainty. This is consistent with advice from 
the independent Advisory Group to the review which was 
provided to officials.  

Option Five has no apparent benefits and carries 
significant risk to the Māori-Crown relationship, 
including because it is likely to be seen as intended to 
reduce the legislative Treaty protections available to Māori. 
As this was a late proposal from the Minister of Justice, 
there has been insufficient time to fully understand the 
impacts of this proposal for each provision affected. 

(g) The Ministry of Justice’s Regulatory Impact 

Assessment Quality Assurance Panel found that the 

information and analysis summarised in the RIS does 

not meet the quality assurance criteria.53 The Panel 

considered these constraints imposed by Ministerial 

direction and the lack of consultation, especially with 

iwi and hapū as Treaty partners, have meant that the 

analysis is not sufficiently developed to form a basis 

for Ministers to make informed decisions. This has 

been exacerbated by the late inclusion of several 

significant proposals.54 

(h) On 23 February 2026, the Cabinet paper Review of 

references to the principles of the Treaty of Waitangi 

in legislation: next steps stated that:55 

Differences in the wording of references to the Treaty 

 
52  Wai 3565, #3.1.35(a) Ministry of Justice – Regulatory Impact Statement: 

providing certainty of legislative references to the Treaty of Waitangi at 4. 
53  Wai 3565, #3.1.35(a) Ministry of Justice – Regulatory Impact Statement: 

providing certainty of legislative references to the Treaty of Waitangi at 6. 
54  Wai 3565, #3.1.35(a) Ministry of Justice – Regulatory Impact Statement: 

providing certainty of legislative references to the Treaty of Waitangi at 6. 
55  Wai 3565, #3.1.35(a) Cabinet paper – Review of references to the Principles 

of the Treaty of Waitangi in legislation: next steps. 
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principles in legislation have emerged over time. For 
example, some legislation says “give effect to” and some 
says “have regard to” without being clear that there is any 
difference in intent. In my view, these broad phrases can 
have big consequences, and can be interpreted very widely, 
both by government institutions and the courts.  

(i) This Cabinet Paper proposes to:56 

(i) repeal and amend Treaty provisions;57 

(ii) make the strength of the direction to decision-

makers no higher than to “take into account” 

the Crown’s Treaty obligations; and  

(iii) reduce the variation of Treaty provisions by 

using standard terminology for references to 

the Treaty, and other standardisation 

changes. 

(j) Cabinet proposed that it would amend section 5(1) 

and section 6 of the Pae Ora Act by:58 

(i) amending Treaty weighting where it is higher 

than ‘take into account’; and  

(ii) standardise unintended variation in language.  

(k) The same day on 23 February 2026, the suite of 

proposed changes to Treaty provisions were agreed to 

as recorded in the Cabinet Minute of Decision.59 

Proposed Reform is not supported by evidence or policy 

29. The Crown’s own disclosure makes clear that officials advised 

against the proposed amendments, noting that the late stage 

Minister’s option offers “no apparent benefits and carries 

significant risk to the Māori–Crown relationship.”60 This 

 
56  Wai 3565, #3.1.35(a) Cabinet paper – Review of references to the Principles 

of the Treaty of Waitangi in legislation: next steps. 
57  Wai 3565, #3.1.35(a) – Appendix of - Cabinet paper – Review of references 

to the Principles of the Treaty of Waitangi in legislation: next steps. 
58  Wai 3565, #3.1.35(a) at 16 - Appendix B - Report of the Advisory Group to 

Ministers on references to Treaty principles in legislation (August 2025). 
59  Wai 3565, #3.1.35(a) at 144. 
60  Wai 3565, #3.1.35(a) Ministry of Justice - Regulatory Impact Statement: 

providing certainty of legislative references to the Treaty of Waitangi at 4. 
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demonstrates that the concerns raised in this inquiry reflect 

the Crown’s internal assessment of the likely consequences of 

its actions. Despite this, the Government has proceeded with 

amendments that would reduce te Tiriti obligations to the 

lowest possible legal weighting within the statutory 

framework. This is not supported by robust or coherent policy 

analysis, in relation to te Tiriti obligations in health or the well-

documented inequities in Māori health outcomes that the Act 

was designed to address.61  

30. The Government’s approach here reflects (again) a 

prioritisation of its Coalition commitments over its obligations 

under te Tiriti o Waitangi and, in relation to the proposed 

amendments to the Pae Ora Act, over the imperative of 

improving Māori health outcomes. This risks not only 

undermining the integrity of the Pae Ora framework, but also 

further eroding trust in the Crown’s willingness to uphold its 

commitments to Māori in the health sector and beyond. 

31. Dr Tooley confirms that Te Puna Ora has not been consulted 

with regarding the proposed changes to Treaty provisions, nor 

is he aware of any consultation with Māori service providers, 

Māori healthcare experts or Māori policy experts as Tiriti 

partners.62 

Prejudice: the practical impact on Te Puna Ora and the Māori 

communities that it serves  

32. If the Government proceeds with its proposal to amend and 

weaken the Pae Ora Treaty clause, Te Puna Ora and the Māori 

communities it serves will suffer prejudice due to the 

diminished practical effect and implementation of the Crown’s 

te Tiriti obligations.63 The prejudice arising from the proposed 

 
61  There does not appear to be any reference made to the multiple expert 

reports produced on the value of Te Tiriti obligations in health. 
62  Dr Chris Tooley BOE dated 18 May 2026 at [56] and [57]. 
63  Dr Chris Tooley BOE dated 18 May 2026 at [51]. 



18 

Bill compounds the breaches from previous reforms (as set 

out in the Schedule).  

33. Since the 2024 amendments to the Treaty provision and the 

Coalition forming a Government, Te Puna Ora has seen a 

noticeable shift in Crown officials’ engagement with Te Puna 

Ora in relation to their te Tiriti obligations under the Pae Ora 

Act. Dr Tooley attests to this. He anticipates this will likely 

deteriorate further if the Government proceeds with its 

current proposal to weaken the Treaty provision in the Pae 

Ora Act.64 

34. In his evidence, Dr Chris Tooley provides practical examples 

of the prejudicial realities that Te Puna Ora and its patients 

are facing and says that:65 

We have experienced a chilling effect in engagement with 
Crown officials concerning equity and Te Tiriti obligations. 
Equity and Te Tiriti were previously central to how we 
framed our work to the Crown, reflecting those terms’ 
status in the purpose and Treaty provision of the Pae Ora 
Act. They were also terms that we, and Government 
officials, used regularly in how we described our work and 
the Māori health outcomes that we were seeking to achieve. 
However, progressively since the change in Government, 
interactions with officials have demonstrated that the use 
of the terms “equity” or “Te Tiriti-based” now results in an 
absence of engagement 

TE PUNA ORA’S RESPONSES TO THE INQUIRY ISSUES 

35. Counsel are mindful that the Crown has not yet filed evidence. 

However, based on the Crown disclosure provided to date, Te 

Puna Ora has set out its position on the issues the Tribunal 

will consider below:66  

(a) Issue one - Crown rationale: The Crown’s rationale for 

the decisions made by Cabinet on 23 February 2026 

appears to be driven, not by evidence or sound policy 

rationale, but by a commitment in the NZ First and 

 
64  Dr Chris Tooley BOE dated 18 May 2026 at [52]. 
65  Dr Chris Tooley BOE dated 18 May 2026 at [53]. 
66  If the Crown’s evidence causes Te Puna Ora to reconsider its position on the 

issues, it shall do so by way of reply.  
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National Party coalition agreement grounded in 

political ideology.67  

(b) Issue two - The Crown failed to inform itself: Te Puna 

Ora submit that the Crown failed to adequately inform 

itself of the effect on the Crown’s obligations, and the 

potential risks to te Tiriti interests of Māori, created 

by amending the provisions referring to te Tiriti and/or 

its principles, namely for the Pae Ora Act. This is 

particularly alarming given the longstanding and well 

documented Māori health inequities, which will be 

further exacerbated under the Proposed Reform.68  

(c) Issue three - The Crown failed to ensure te Tiriti 

interests were upheld: When determining to amend 

each of the provisions, the Crown failed to take 

adequate measures to ensure te Tiriti interests were 

upheld within the Pae Ora legislative framework. See 

[28] – [30] of these submissions. The Schedule 

annexed also shows the ‘gutting’ or complete 

stripping back of te Tiriti obligations within the Pae 

Ora Act.69  

(d) Issue four - Inconsistent with te Tiriti: the proposed 

amendments to the Pae Ora Treaty provision, and the 

process followed by the Crown, are inconsistent with 

the principles of te Tiriti namely the principles of 

partnership, active protection, equity, redress, good 

 
67  Waitangi Tribunal Ngā Mātāpono – The Principles: The Interim Report of the 

Tomokia Ngā Tatau o Matangireia – The Constitutional Kaupapa Inquiry Panel 
on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies (Wai 
3300, 2024) at 163; as discussed in [28]-[30] of these submissions; see also 
Wai 3565, #3.1.35(a) at 1 – Cabinet paper – Review of references to the 
Principles of the Treaty of Waitangi in legislation: next steps at [2].  

68  Dr Chris Tooley BOE dated 18 May 2026 at [27]-[38]; and these submissions 
at [13]-[24]. 

69  Discussed in these submissions at [11]-[24]. 
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government, and the article 2 guarantee of 

rangatiratanga:70 

(i) the Crown’s disclosure makes clear that 

officials advised against the proposed 

amendments;71 

(ii) there was no consultation specifically on the 

Pae Ora Act amendments;72  

(iii) there was insufficient time to fully understand 

the impacts of this proposal for each provision 

affected;73  

(iv) the Proposed Reform has no sound basis and 

is based on political ideology;74  

(v) there has been no specific analysis on the 

impact of Māori health inequities, which was 

the one of the purposes behind the Pae Ora 

Act.75 

(e) Issue five - Significant prejudice: If the Government 

proceeds with its proposal to amend and weaken the 

Pae Ora Treaty clause, Dr Tooley attests that Te Puna 

Ora and the Māori communities it serves will suffer 

prejudice due to the diminished practical effect and 

implementation of the Crown’s te Tiriti obligations.76 

Dr Tooley discusses this and provides examples at 

[51]-[55] of his evidence.  

(f) Issue six - No opportunities for Māori to influence: As 

Dr Tooley’s attests at paragraphs [56]-[58] of his 

 
70  Discussed in Waitangi Tribunal Ngā Mātāpono – The Principles: The Interim 

Report of the Tomokia Ngā Tatau o Matangireia – The Constitutional Kaupapa 
Inquiry Panel on the Crown’s Treaty Principles Bill and Treaty Clause Review 
Policies (Wai 3300, 2024) at xvii.  

71  See these submissions at [28] and [29]. 
72  Dr Chris Tooley BOE dated 18 May 2026 at [56]-[58]; and these submissions 

at [28]. 
73  See these submissions at [28]. 
74  See these submissions at [2(b)]. 
75  See these submissions at [28]–[31].  
76  Dr Chris Tooley BOE dated 18 May 2026 at [51]. 
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evidence, Te Puna Ora was not consulted on the 

proposed Treaty provisions, particularly the Pae Ora 

Act. Nor was he aware of consultation with Māori 

service providers, Māori healthcare experts or Māori 

policy experts as te Tiriti partners. 

KUPU WHAKAKAPI | CONCLUSION  

36. Returning to the opening words of Tā Mason “There cannot be 

a future without a past”. Titiro whakamuri, kokiri whakamua 

– we must look back and reflect on the past, so that we can 

move forward. In this context, the Government’s decision to 

dilute the strength of the Treaty provision in the Pae Ora Act 

represents a departure from that principle. It overlooks a 

well-documented historical reality: the persistent, systemic, 

and widely acknowledged inequities in Māori health outcomes. 

These inequities are not contested. There is clear evidence 

across generations and recognised in multiple expert reports. 

To weaken Treaty obligations in the future framework of the 

Act is, in effect, to disregard the lessons of that history and 

the obligations that arise from it.  

37. This ongoing erosion of te Tiriti o Waitangi obligations within 

the Pae Ora Act stands in clear tension with the Act’s original 

purpose and intent. The legislation was designed to provide a 

framework for achieving equitable health outcomes, with 

explicit recognition of the Crown’s responsibilities under te 

Tiriti. By progressively diminishing those obligations, the 

Crown will undermine the very foundation upon which the Act 

was established. It is short-sighted and reckless. 

 

DATED this 20th day of May 2026 

 

 

H K Irwin-Easthope | B C K Murfitt 
Counsel for Te Puna Ora o Mataatua  
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