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MAY IT PLEASE THE TRIBUNAL:

INTRODUCTION

1.

These Joint Opening Submissions are filed on behalf of:

(a) Wai 2214, a claim by Professor Margaret Mutu on behalf of
herself, Te Rinanga-a-lwi o Ngati Kahu Charitable Trust and

Ngati Kahu; and

(b) Wai 1781, a claim by Tracy Hillier and the late Rita Wordsworth
on behalf of themselves and for the benefit of the hapu of Ngai

Tamahaua.

Together referred to as (“the Claimants”™).

Ngati Kahu is one of five iwi of the Te Hiku o te lka region in the Far
North of Te Ika-a-Maui." Ngati Kahu consists of 15 kainga, hapd and
marae.? Ngati Kahu rangatira signed He Whakaputanga in 1835 and
Te Tiriti o Waitangi in 1840.% Te Tiriti is regarded as a kawenata tapu /

sacred covenant between the Crown and Ngati Kahu.*

Ngai Tamahaua is a hapu of Whakatohea located in the North-Eastern
Bay of Plenty.®> Ngai Tamahaua tipuna signed Te Tiriti o Waitangiin May
of 1840 and continue to uphold and adhere to their obligations as Te
Tiriti partners.® Te Tiriti is not a theoretical relationship for Ngai
Tamahaua; it is an ongoing and enduring agreement between the

Crown and hap that should be respected.’

While the Claimants are separate and distinct, they share a common
interest in the protection and practical operation of Te Tiriti o Waitangi
at hapu level, and in the maintenance of statutory mechanisms to
keep the Crown held to account and to give effect to the Te Tiriti

relationship.

1 Wai 3565, #A031 at [4].

2 At [4).
3 At [5].

* Wai 3565, #A030 at [5].

5 At [6].
5 At [7].

7 At [8]-[9].
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These submissions are therefore advanced jointly only to the extent of
those common interests. Each Claimant relies on its own evidence

and speaks from its own experience.

These submissions are confined to matters directly affecting the
Claimants and are intended to assist the Tribunal with the practical
and legal operation of the proposed reforms rather than to address

the full scope of the issues for Inquiry.

OUTLINE OF INQUIRY ISSUES

10.

This inquiry concerns the Crown’s adoption, development, and
progression of the Treaty Clauses Review and Reform policy,
including decisions taken by Cabinet on 23 February 2026 to repeal
and amend a range of statutory provisions referring to Te Tiriti o

Waitangi / the Treaty of Waitangi and its principles.

The Claimants submit the policy, both in its immediate operation and
in its intended future application, is likely to result in significant
prejudice to Maori as Tiriti partner. That prejudice arises in two

interrelated ways.

Firstly, the repeal and amendment of existing Treaty clauses, and their
replacement with a presumptive standard requiring decision-makers
only to “take into account” Treaty principles, risks diminishing the
strength, variability, and context-specific application of Treaty
obligations across the statute book.® In doing so, the policy
introduces a standardised approach that may operate as a ceiling on
Treaty recognition, with the effect that reduced protection and

recognition becomes normalised over time.®

Secondly, and independently, prejudice has already arisen from the
manner in which the policy has been developed and progressed. The
Crown advanced the policy to Cabinet decision and proceeded to

issue drafting instructions prior to meaningful engagement with

8 Tribunal Statement of Issues for Te Tinihanga o Nga Matapono o te Tiriti - the Treaty
Principles Reform Urgent Inquiry, Wai 3565, #2.5.7(a) at (f).

9 At (h).
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11.

12.

13.

Maori.” In those circumstances, the Claimants have been denied a
Treaty-consistent opportunity to influence the design, direction, and
underlying assumptions of reforms directly affecting their rights and

interests.

The Claimants say this loss of influence constitutes present and
ongoing prejudice requiring remedy." The current Crown proposition
that Maori will have the right to participate in the public submissions
process at Select Committee is a wholly inadequate remedy and
unreasonable in the context of the Tiriti relationship.' By the time
engagement was contemplated at all, key policy settings had already
been determined, constraining the scope of Maori participation to
shape outcomes in any substantive way.”® That process is
inconsistent with the principles of good faith and partnership and has
materially increased the risk that the resulting reforms will be

substantively prejudicial.™

The Crown has advanced the policy on the basis that it will promote
greater clarity, consistency, and certainty in the application of Treaty
principles.'”™ The Claimants say there is no evidential or principled
foundation for that claim. Rather, the more foreseeable outcome is
the entrenchment of a reduced and standardised level of Treaty
protection, with consequential and cumulative impacts on Maori

rights and interests.

These proceedings therefore require the Tribunal to consider both the
substantive effects of the proposed repeals and amendments, and
the procedural integrity of the policy by which they have been
developed, in order to assess their consistency with Te Tiriti o

Waitangi.

10 At (b)-(d), (h) and (i).

At (h).

12 Wai 3565, #A031, above n 1, at [23]-[24].
13 Statement of Issues, above n 8, at (i)

¥ At (d).

15 Cabinet paper — Review of references to the Principles of the Treaty of Waitangi in
legislation: next steps at [3], Wai 3565, #3.1.035(a) at p 1.
te.016_te.016.007_009.docx 3



THE CLAIMANTS EVIDENCE

14.

15.

16.

The evidence submitted for Ngai Tamahaua is by Tracy Hillier, named
claimant for Wai 1781. Ms Hillier’s evidence emphasises how Treaty
clauses function as practical engagement tools in day-to-day
interactions between the hapu of Ngai Tamahaua local authorities,

infrastructure providers, and regulatory regimes.

The evidence submitted for Ngati Kahu is by Professor Margaret Mutu,
Chairperson of Te Runanga-a-Iwi o Ngati Kahu, and Professor of Maori
Studies at the University of Auckland. Professor Mutu is also the Co-
Chair of Pou Tikanga for the National Iwi Chairs Forum along with
Aperahama Edwards. Professor Mutu’s evidence situates the
mechanisms within the broader context of ongoing Crown breach,
unsettled claims, and the continued reliance on Treaty principles as
one of the few operative constraints on the Crown exercise of power

and decision-making.

The Claimants’ evidence proceeds on the expression of the same
fundamental dynamic: where Treaty clauses are strong, hapu can
engage, influence, and protect their interests. However, where they
are weak or absent, engagement becomes inconsistent, reactive, or

ineffective.

TE TIRITI PRINCIPLES

17.

18.

As Te Tiriti signatories, the Claimants maintain that Te Tiriti itself
dictates the terms of their relationship with the Crown as Te Tiriti

partners.

In the context of the Tribunal’s inquiry, the Claimants adopt the Treaty
principles identified and described in the Tribunal’s Ng&a Matapono
(“Nga Matapono Report”) and Hdtia te Rito o te Harakeke, kei Hea te
Komako e K6? (“Education and Training Act Report”) reports as most
apposite to the issues being considered in the present inquiry. The
Claimants further rely on the findings and recommendations

articulated in each of those Reports as set out below.
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CROWN BREACHES OF TE TIRITI

Te Tiriti basis for engagement/consultation has been ignored

19.

20.

21.

22.

23.

The Claimants say the Crown’s approach to engagement (or lack
thereof) in the development of this policy is inconsistent with
fundamental principles of Te Tiriti, including good faith, partnership

and active protection.'®

The Crown’s own material confirms that no engagement with iwi and
hapl occurred prior to substantive policy decisions being taken. The
Regulatory Impact Statement records that the process “has not
included engagement with iwi and hapt (as Treaty Partners)”;"” and
that consultation with Maori is a “principal mechanism” through

which the Crown discharges its Treaty obligations.®

Officials further advised that the absence of consultation would have

consequences. The Cabinet paper records that:

“...the lack of engagement prior to policy decisions will have
adverse effects on the Maori Crown relationship.”"

In spite of that advice, the Cabinet Paper records that Minister
Goldsmith took the view that the opportunity to provide input during
Select Committee and “targeted engagement” with the National Iwi
Chairs Forum during drafting would be sufficient to ensure “any views

are considered”.?®

The Claimants’ evidence records their shared concern that the policy
was and is being progressed in such a way that it deliberately excludes
Maori, and more particularly hapt and groups that have not agreed to
settle their Te Tiriti claims with the Crown, from decisions directly
affecting them, including by failing to provide relevant policy

documents, failing to engage prior to Cabinet decisions and by not

16 Statement of Issues, above n 8, at (d) and (i).

17 Ministry of Justice - Regulatory Impact Statement: providing certainty of legislative
references to the Treaty of Waitangi, Wai 3565, #3.1.035(a) at p 89.

18 At pp 89-90.

19 Cabinet Paper, above n 15, at [43], Wai 3565, #3.1.035(a) at p 7.

20 |bid.
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24.

25.

26.

27.

28.

affording Maori the opportunity to influence the policy at a formative

stage.?’

Relevantly, the Tribunal in its Education and Training Act Report

found:

...despite receiving advice from the Ng& Matapono Tribunal
regarding how to conduct a treaty-compliant treaty clause
review, the Crown pursued a treaty-inconsistent course of
engaging with a singular national Maori body, the National Iwi
Chairs Forum, and only after substantive decisions had been
made.?

And further that:

...Minister Goldsmith's view that the select committee would
otherwise provide a sufficient opportunity for others to
provide input to be manifestly inadequate and an insult to
Maori?®
The Claimants adopt these findings and say the facts in this case are
directly analogous to the matters considered in the Education and

Training Act urgent inquiry such that the same findings of Te Tiriti

breach are applicable and should also be made in this inquiry.

As Professor Mutu observes, the broad expansion of the Treaty
Clauses Review into the Treaty Principles Reform occurred not only
without any involvement of Maori, but without any public disclosure
whatsoever despite the Crown being aware of the desire of Maori and
the public at large to contribute to the policy, not least of all through
the previous Tribunal inquiries into the policy.* In this context, the
absence of any opportunities for Maori to influence the policy can only

be understood as a deliberate exclusion by the Crown in bad faith.?®

Any suggestion that the decisions the Crown has taken on ‘targeted’
engagement in this case were necessitated by time pressures that

were outside of its control cannot be sustained. The policy has been

21 \Wai 3565, #A031, above n 1, at [16]-[22]; #A030, above n 4, at [10]-[14].

22 Waitangi Tribunal, Hdtia te Rito o te Harakeke, Kei Hea te Kémako e Ko? The Interim
Stage One Report of the Education and Training Amendment Act and Te Mataiaho
Urgent Inquiry (Wai 3353) (Wellington : 2026) (“the Education and Training Act Report”)

at xii.
23 At xii.

24 \Wai 3565, #A031, above n 1, at [16].
%5 Statement of Issues, above n 8, at (d) and (i).
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29.

part of the Government’s policy programme since it took office in late
2023, and the Crown has ignored advice and requests to engage with
Maori since that time.?® Set against that background, the delay in
taking formal decisions until the eleventh hour can only be

understood to be an active and intentional decision not to engage.

The prejudice arising isimmediate: the Claimants have been excluded
from the point at which decisions were made, representing an

unreasonable, and bad faith denial of their tino rangatiratanga.

Unilateral Treaty Standardisation

30.

31.

32.

A central feature of the Crown’s policy reform is the adoption of a
standardised approach to Treaty clauses, including a requirement
that legislative provisions impose no higher obligation on decision-
makers than to “take into account” Treaty principles.?’ The Cabinet
paper records that this approach will be applied to future legislation,
except where inappropriate, but fails to address what would

constitute inappropriate circumstances.?®

The Claimants say the approach itself is wholly inappropriate and a
flagrant disregard for Maori as Treaty partner.?® This is not merely
standardisation of wording, it is the establishment of a presumptive

ceiling on Treaty obligations across the statute book.*

It is disconcerting to see confirmation in the Regulatory Impact

Statement that this “take into account” standard:®'

(a) Was a late addition proposed by the Minister;

(b)  Was not fully analysed;

(c) Was notrecommended by officials;

26 Cabinet Paper, above n 11, at [2], [17], [43]-[46], [58], Wai 3565, #3.1.035(a) atpp 1 —

9

277 At [27], p 5.

28 At [34], p 6.

2% \Wai 3565, #A031, above n 1, at [53]-[54], [63]-[66]; #A030, above n 4, at [78]-[82].
30 statement of Issues, above n 8, at (d) and (f).

31 Regulatory Impact Statement, above n 17, Wai 3565, #3.1.035(a) at pp 91 — 92.

te.016 te.016.007 009.docx 7



33. The cost-benefit analysis is telling where it notes:*?

Overall, the suite of proposals in the Cabinet paper carries
significant risks due to the lack of consultation with Treaty
partners and the potential for some proposals to negatively
affect Maoriinterests. The potential benefits of the proposals
are low and do not outweigh costs to the Maori-Crown
relationship and Maori interests.

There is limited evidence available to support the
assumption that existing provisions are causing uncertainty
and that the proposals would result in greater certainty. In all
instances, repeal is likely to increase, rather than decrease,
uncertainty. This is consistent with advice from the
independent Advisory Group to the review which was
provided to officials.

Option Five has no apparent benefits and carries significant
risk to the Maori-Crown relationship, including because it is
likely to be seen as intended to reduce the legislative Treaty
protections available to Maori. As this was a late proposal
from the Minister of Justice, there has been insufficient time
to fully understand the impacts of this proposal for each
provision affected.

34. In stark contrast, the Claimants understand the likely impacts of this

proposal all too well.®® The evidence of Tracy Hillier notes:

From my experience, when “take into account” is used as the
standard, it is often treated as permission to proceed regardless
of Maori opposition. Where stronger Treaty language exists,
there is at least genuine engagement. Removing that distinction
will reduce meaningful participation and weaken hapu influence
in decisions that affect our rohe.?*

And further:

Lowering Treaty obligations to a “take into account” standard
reduces our role to something that can be acknowledged and
then set aside. In practice, this means hapu input can be
heard but not followed, and decisions can still go ahead in
ways that affect our whenua, our taiao, and our people
without our agreement.®

35. Professor Mutu confirms this has also been the experience of Ngati

Kahu with “take into account” standards.* Her evidence records the

2 At p 90.

33 Statement of Issues, above n 8, at (h).
34 Wai 3565, #A030, above n 4, at [80].
35 At [87].

36 Wai 3565, #A031, above n 1, at [54].
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way in which this standardisation will constrain the parties to Te Tiriti
from acting in genuine partnership in the future, as was intended by
Maori in entering into that relationship, by preventing a higher
standard being adopted in circumstances where a higher standard is

required.®’

36. The Crown’s approach in this instance can be analogised to a party to
a contract unliterally varying its own obligations, without the
agreement of the counterparty, and to its own benefit. In orthodox
contract law, such a variation has no legal effect. The terms of a
contract cannot be rewritten by one party acting alone, particularly
where the effect is to reduce that party’s obligations and diminish the

rights of the other.

37. Indeed, as the Tribunal found in the Nga Matapono Report:

[The] constitutional positioning of the Treaty/te Tiriti Maori-
Crown relationship means that the Crown is required to
engage with Maori on such important policies and to
recognise and give effect to the guarantee of tino
rangatiratanga in statute law”®

38. Saliently, the Tribunal in its Education and Training Act Report found:

...the decision to diminish the Crown’s treaty obligations in
the Act to one of the lowest standards of ‘take into account’
— despite the lack of engagement and the strongly worded
official advice not to do so —represents a major breach of the
treaty and its principles. It is as bad as the Treaty Principles
Bill in its attempt to erase the Crown’s duty to comply with
the agreement made between Maori and the Crown in 1840.
It may even be worse, because the Treaty Principles Bill in
theory was never going to be enacted. It is, as we put it, an
attempt by the Crown to takahi the mana of the treaty and its
place in the laws of Aotearoa. We do not have jurisdiction to
discuss the amendments intended for other pieces of
legislation, but we would be surprised if our findings did not
apply equally to those as well.*®

39. The Claimants consider, as the Tribunal anticipated, that those

findings do apply equally to the other proposals in the Treaty

37 At [63]-[66].

38 Waitangi Tribunal Nga Matapono The Principles The Interim Report of the Tomokia
Nga Tatau o Matangireia - the Constitutional Kaupapa Inquiry Panel on the Crown’s
Treaty Principles Bill and Treaty Clause Review Policies Wai 3300 (Wellington : 2024)
(“the Nga Matapono Report”) at [3.4.1], p 71.

39 The Education and Training Act Report, above n 22, at xiii
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40.

41.

42.

43.

Principles Reform and consequently seek that they be made in this

inquiry.

It is submitted that the Standardisation policy, in its limitation of
Treaty standards and forward-facing application, represent a
significant risk of extensive prejudice to Maori interests through the
likely repeal of substantive Te Tiriti protections in the targeted statutes

and by endorsing decision-making procedures that ignore Te Tiriti.*°

It remains unclear whether the Crown intends to reduce Treaty
provisions to a “take into account” standard on a merely semantic
basis, or through substantive reform.*’ That is, whether the
amendments will be confined to replacing stronger formulations such
as “give effect to” or “honour” with “take into account”, or whether
they will extend to further reshape the underlying statutory regimes so
that all operative obligations are effectively reduced to that lower

standard.

In practical terms, however, that distinction is unlikely to alter the
outcome. The Crown’s clear direction of travel indicates that, whether
the reforms are framed as semantic or substantive, they are part of a

process that will ultimately lead to the same result for Maori.

For example, if the Crown confines itself initially to semantic
amendments, this will create internal inconsistencies within affected
statutes, where remaining provisions continue to reflect higher
standards such as “give effect to” or “honour”.”>  Those
inconsistencies are likely to be treated as defects in the legislative
scheme, forming the basis for subsequent reform in the name of
clarity, certainty and coherence. The effect of the second stage will
be the progressive removal or dilution of those remaining higher-order
obligations. The Crown’s staged approach to section 3AB of the
Smokefree Environments and Regulated Products Act 1990 provides

a clear illustration of this process in action.

40 Statement of Issues, above n 8, at (f).

“1 bid.
2 bid.
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44, In the medium term, the reforms represent a retreat by the Crown
from explicitly acknowledging the full extent of its obligations under
Te Tiriti to the prejudice of Maori.*® In the longer term, the reforms risk
normalising a position in which recognition of Maori interests is
reduced to a discretionary consideration, rather than a meaningful
constraint on Crown decision-making. The cumulative effect is a
return to a position where the extent to which Maori interests are
recognised depends largely on Crown choice, rather than on

enforceable legal obligation.*

Proposed repeals not a coherent solution

45, The Crown proposes to repeal Treaty clauses in multiple Acts

including:*

(a) The Land Transport Management Act 2003;

(b)  Energy Efficiency and Conservation Act 2000;

(c)  Organic Products and Production Act 2003;

(d)  Smokefree Environments Regulated Products Act 1990;

(e)  Education and Training Act 2020;

() Crown Pastoral Land Act 1998; and,

(8) Plant Variety Rights Act 2022.

46. The expressed rationale includes duplication, lack of specificity and
perceived inappropriateness for certain actors (including private
entities).** However, the Crown’s own material does not support

repeal as a coherent solution.”

At (g).

4 At (f) and (h).

4 Appendix A — Table of proposed changes to each Act, Wai 3565, #3.1.035(a) at pp 14 —
15.

46 Cabinet Paper, above n 15, at [20]-[26], Wai 3565, #3.1.035(a) at p 4 — 5.

47 See for example, Regulatory Impact Statement, above n 17, Wai 3565, #3.1.035(a) at p
92 and Appendix B - Report of the Advisory Group to Ministers on references to Treaty
principles in legislation at letter of transmittal and [3.A.3], Wai 3565, #3.1.035(a) at p 18
and p 27.
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47. The Advisory Group expressly advised that repeal will “rarely achieve
the goal of reducing uncertainty” and will likely create gaps to be filled

by litigation.*®

48. The Regulatory Impact Statement echoes that repeal may reduce
legal certainty rather than increase it.* The Cabinet Paper also
acknowledges the decisions to repeal or reduce obligations under
Treaty provisions have the potential for wide-ranging impacts on Maori
interests but these have not been fully explored or quantified in the

time available and there has been no consultation with Maori.*°

49, The evidence of Tracy Hillier notes:®'

Treaty clauses in legislation are hugely important to our
hapu. They represent the bare minimum recognition in te ture
Pakeha of our status as Partners under Te Tiriti o Waitangi.
They are not symbolic or optional; they are practical tools
that remind Crown institutions and agencies that their
obligations extend beyond procedural compliance or “box-
ticking”
50. That is consistent with Crown officials' understanding as noted in the
Cabinet Paperthat Treaty provisions “can act as a safeguard for Maori

rights and interests”.5?

51. It is also consistent with the Tribunal’s finding in its Education report

that:

... the proposals carried a risk of harm to the Maori-Crown
relationship and, as treaty provisions can act as safeguards
for Maori interests, reducing or repealing obligations therein
could disproportionately impact Maori.

52. The progression of the policy on the basis of Ministerial discretion,
despite the alignment between Claimants, Crown officials, and prior
Tribunal findings as to its risks and consequences, raises a
fundamental question as to how those consistent concerns have

been weighed, or discounted, in the decision-making process.*

8 Report of the Advisory Group, at p 18 - 19.

49 Regulatory Impact Statement, above n 17, Wai 3565, #3.1.035(a) at p 90.

50 Cabinet Paper, above n 15, at [52], Wai 3565, #3.1.035(a) at p 9.

51 Wai 3565, #A031, above n 1, at [16].

52 Cabinet Paper, above n 15, at [59], Wai 3565, #3.1.035(a) at p 10.

53 Statement of Issues, above n 8, at (a)-(d).
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53. The logical consequence of the Crown’s approach is that the removal
of the specific provisions referred to will eliminate an important legal
trigger requiring engagement.®* In the absence of that trigger,
engagement with Maori is likely to shift from a mandatory statutory
requirement to a matter of discretion. In practical terms, this makes it
more likely than not that hapu will be required to secure recognition
of their interests through reactive, adversarial mechanisms, including
litigation, rather than through the structured and constructive

engagement those provisions currently facilitate.*®

54, This will result in immediate, and real prejudice to the Claimants, not

merely symbolic harm.

Process flaws in Crown standard vs Treaty Standard

55. The Claimants say the process by which the Crown has developed and
progressed the Treaty Principles Reform policy is not only
inconsistent with Te Tiriti, but also raises serious questions as to
whether the Crown has complied with its own legal and administrative

obligations in the exercise of its public powers.%®

56. The Ministry of Justice’s Quality Assurance Panel concluded that the

Regulatory Impact Statement:

(a) Does not meet the quality assurance criteria;*’ and

(b)  Does not provide a sufficient evidential foundation for Ministers

to make informed decisions.%®

57. Counsel note the Regulatory Impact Statement itself, which is the

subject of those conclusions, concedes:

(a) There has been limited opportunity to test assumptions

underpinning the problem definition and proposed response,

54 Statement of Issues, above n 8, at (e).

55 At (h).

56 At (b)-(d) and (i).

57 Regulatory Impact Statement, above n 17, Wai 3565, #3.1.035(a) at pp 93 — 94.
%8 |bid.
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58.

59.

60.

61.

and to investigate and understand intended or unintended

consequences;®

(b) It has not been possible to undertake a first principles Treaty
analysis of all relevant Acts to determine whether or not the

reforms appropriately provide for the Treaty;*® and,

(c) The singular instance where Minister of Justice’s preferred
option in the Cabinet Paper aligned with that of a relevant
Ministry was one that the Ministry was essentially ambivalent

about.®

Counsel further note a range of the reform proposals were not

separately considered in the Regulatory Impact Statement.5?

Despite this, Cabinet proceeded to adopt the policy and authorise
further steps, including issuing drafting instructions to the

Parliamentary Counsel Office.®®

The Claimants submit these features raise fundamental concerns in
terms of ordinary public law principles. At a minimum, decision-
makers considering regulatory change must clearly understand the
policy problem and genuinely attempt to ensure that any proposed

legislation is the best way of achieving that objective.%

However, in the context of these reforms, said to be designed to
reduce uncertainty, improve clarity, create consistency, and support
compliance in relation to Treaty provisions it is claimed “do not
appearto be based onrobust and detailed Treaty and policy analysis”,

the Crown has: %°

9 atp92.

% Ibid.

61 At pp 117 —118.

52 At pp 132 - 137 and pp 141 — 142.

53 Cabinet minute - Review of references to the Principles of the Treaty of Waitangi in
legislation: next steps at [5]-[18] and [26], Wai 3565, #3.1.035(a) at pp 143 — 145.

64 Legislation Design and Advisory Committee Legislation Guidelines 2021 Edition at p 15;
Wai 3300 #6.2.010.

55 Regulatory Impact Statement, above n 17, Wai 3565, #3.1.035(a) at pp 88 — 89.
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62.

63.

64.

(@) No certainty the policy problem exists and, if so, whether its

proposals will address that problem;®®

(b)  No clarity on what effects its proposals will have, intended or

otherwise;®’

(c) Consistently ignored the advice it has received;®® and,

(d)  Failed to comply with the standards for good legislation set out
in the Legislation Design and Advisory Committee Guidelines

and in its own policy problem definition.®®

The haphazard and perfunctory manner in which the policy has been
progressed, then, has resulted in final reforms that are incoherent
with the stated policy goals to such a significant extent as to seriously
call into question its stated rationale.”® As Professor Mutu observes,
the Treaty Principles Reform now appears to directly contradict the
commitment in the National-New Zealand First Coalition Agreement

which is the source of the policy.”

The Claimants say further that the selective flexibility applied by the
Crown through the course of the policy, which has only served to
intensify the prejudice caused to Maori and never to actively protect
their interests or partner with them, is again a clear and undeniable

illustration of bad faith conduct.”?

The Tribunalin its Education report has found:

...Cabinet agreed to the proposals despite clear and
repeated advice from officials that constrained timeframes
had precluded in-depth analysis, not enough was known
about the potential impact of the proposals, and the
Regulatory Impact Statement was insufficiently developed to
form the basis for Ministers to make an informed decision.”

66 At p 98.

57 At p 92.

68 At pp 92, 100.

9 LDAC Guidelines, above n 64, at p 15.

70 Statement of Issues, above n 8, at (a).

71 Wai 3565, #A031, above n 4, at [28].

72 Statement of Issues, above n 8, at (d).

73 Education and Training Act Report, above n 22, at xiii.
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65.

And further:

Where treaty interests are so clearly at issue, as is the case
here, the principle of good government requires the Crown to
hold itself to the highest standards of good policy making.”*

The significant and numerous procedural failures identifiable in the
Treaty Principles Reform policy have already resulted in significant
prejudice to Maori, by diminishing their status in the Te Tiriti
partnership and ignoring their mana and tino rangatiratanga
throughout the review. Again, the Claimants say that the resulting
prejudice to Maori is not limited to that high-level harm, but will
continue to flow through and manifest in practical prejudice caused
by a reduced ability for Maori to influence decisions that impact upon

their interests.”®

PREJUDICE

66.

67.

The repeated and sustained procedural failures in the policy in breach
of Te Tiriti have caused and will continue to cause significant and
irreversible prejudice to the Claimants and Maori more broadly by
further denigrating, demeaning and insulting Te Tiriti, the Tiriti

partnership, and the Maori Tiriti partner.”®

For these Claimants, prejudice is not confined to impacts on mana or
constitutional position. It arises in concrete and measurable ways,

including:””

(a) reduced ability to participate in decision-making over whenua

and taonga;’®

(b) increased reliance on litigation and protest to secure

engagement;’®

74 Atp 72.
7> Statement of Issues, above n 8, at (h).

78 1bid.
7 bid.

78 Wai 3565, #A030, above n 4, at [42], [48], [66] and [81]; #A031, above n 1, at [41],
[45]-[46], [59], [68]-[69].

72 Wai 3565, #A030, above n 4, at [94]; #A031, above n 1, at [37].
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(c) deterioration of established working relationships with Crown

agencies;®® and

(d) exposure to ongoing environmental, health, and social harm
where decisions proceed without meaningful hapu or iwi

input.”®’

68. Those procedural failures have resulted in substantive decisions
which will result in Maori suffering sustained prejudice across a broad
range of interests, including whenua, matauranga Maori and other
taonga.®?

69. The Claimants further say the provisions which are targeted by this

present policy and those likely to be targeted in the future represent
the limited steps the Crown has taken to address its numerous
breaches of Te Tiriti and the prejudice experienced by the Claimants
caused by the same.? Removing or weakening those provisions under
the guise of ”certainty” does not preserve any neutral baseline, but
actively reinstates the Crown conduct that produced, and continues

to maintain that prejudice, including by:%

(a) Undermining established relationships between Maori and the

Crown;%

(b)  Perpetuating disproportionate health outcomes experienced by

Maori;® and,

(c) Restricting or preventing Maori from exercising their tino
rangatiratanga by dictating the ways in which they are permitted

to live on their own whenua.®

80 Wai 3565, #A030, above n 4, at [40]-[42], [82]; #A031, above n 1, at [37], [68].

81 Wai 3565, #A030, above n 4, at [28], [34], [36], [41], [46], [49], [56], [74]; #A031,

above n 1, at [40]-[41], [45]-[46], [48], [50], [59],[68]-[69].

82 Wai 3565, #A030, above n 4, at [28], [36], [44], [49], [56], [62] and [68]; #A031, above

n 1, at [10]-[14], [36], [40], [45], [48], [50], [59], [61], [64] and [68]-[69].

83 Wai 3565, #A030, above n 4, at [16]-[22]; #A031, above n 1, at [12] and [71].
84 Statement of Issues, above n 8, at (h).

85 Wai 3565, #A030, above n 4, at [40], [82]; #A031, above n 1, at [41], [68].

86 Wai 3565, #A030, above n 4, at [56].

87 Wai 3565, A031, above n 1, at [37], [45]-[46].
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RELIEF

70.

te.016 te.016.007 009.docx

The Claimants support the relief sought by the Ngati Hine Applicants

and other Interested Parties in this inquiry, and in particular seek the

Tribunal make the following findings and recommendations:

(a)

(b)

to:

That the claim is well-founded;

That the Crown has breached the principles of Te Tiriti o

Waitangi, and its obligations under the same through its failures

Engage Maoriin genuine partnership through the course of
the policy, and in particular hapu and groups that have not

settled their Te Tiriti claims with the Crown;

Meet its own standards for good legislative and policy

development;

Recognise and respect the equal standing of the Maori

Tiriti partner and communicate the same to the public;

Ensure the active protection of Maori rights and interests,
and in particular those of hapu and Maori who have not
agreed any settlement of their Te Tiriti claims against the
Crown, through the various repeals, amendments, and

amalgamations it has proposed; and,

Set a standard for recognition of Te Tiriti and the Treaty
principles in future legislation that gives effect to the Tiriti
partnership and allows for appropriate recognition of the

Crown’s obligations and duties under Te Tiriti.

That the Crown immediately abandon the policy and apologise
to Maori for its significant breaches of Te Tiriti and failure to

meet its own standards in the course of the policy; and,

Any other findings and recommendations the Tribunal

considers are warranted in the circumstances.
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CONCLUSION

71.

72.

73.

The Treaty Principles Reform policy, through its extensive, repeated
and reckless demonstrations procedural and substantive bad faith
conduct by the Crown in breach of Te Tiriti and its principles appears
to be the most significant singular attack on Maori interests this
millennium given the significant and irreversible prejudice Maori have
already experienced, will continue to experience and are likely to

experience if the Crown implements its proposals.

However, this policy must be located within a broader and sustained
attack on Te Tiriti carried out by the Government over the past three
years which remains ongoing in a number of nominally separate but
ideologically coherent policy workstreams. The context of this wider
campaign against Maori rights, interests and identity and the new
forward-facing dimension of the policy strongly suggest that the cycle
of reviews, reforms and repeals is likely to continue in the future, even
in regard to the Acts the Crown claims it is clarifying through these

present reforms.

The expansive prejudice to the Maori Tiriti partner caused by the
adoption, development, and execution of the Treaty Principles Reform
policy, both in the present and inevitably in the future can be the only
certain outcome of the policy. There is no principled, let alone
reasonable, basis to conclude that the policy will in any way result in
increased clarity, consistency or certainty in any way other than clear,

consistent and certain prejudice to Maori.

Dated at Auckland this 20" day of May 2026

CP;noho-Navaja / JAlexander / AMadsen

Counsel for the Claimants
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