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MAY IT PLEASE THE WAITANGI TRIBUNAL 

1. These submissions address the constitutional significance of Treaty clauses and the 

consistency of the Crown’s current reform process with Te Tiriti o Waitangi principles. 

2. These submissions are informed by the Brief of Evidence of Huhana Lyndon and the 

Tribunal’s Statement of Issues. 

3. The evidence establishes that the current review of Treaty clauses has constitutional 

significance. The evidence further establishes that Treaty clauses often represent one of 

the few legal protections for Māori participation and recognition within public decision-

making. The evidence also establishes that the Crown has proceeded without meaningful 

engagement with Māori before major policy decisions were reached. 

4. The proposed reforms further risk undermining decades of constitutional and 

jurisprudential development recognising Te Tiriti o Waitangi within New Zealand law. 

TRIBUNAL’S STATEMENT OF ISSUES 

5. These submissions particularly address the Crown’s rationale for reform. 

6. These submissions also address whether the Crown adequately informed itself of Treaty 

impacts. 

7. These submissions further address whether the process followed by the Crown is 

consistent with Treaty principles. 

8. These submissions additionally address the legal effect of reducing Treaty clauses to a 

“take into account” standard. 

9. These submissions also address the prejudice arising to Māori from the reforms. 

CONSTITUTIONAL SIGNIFICANCE OF TREATY CLAUSES 

10. Ms Lyndon’s evidence establishes that Treaty clauses are not merely symbolic provisions. 

She states: 

 “These treaty clauses are one of the few protections that we have to protect Māori 

voice.” 

11. Her evidence identifies the progressive removal or weakening of Treaty protections 

across a range of legislative frameworks, including Oranga Tamariki legislation, 



environmental legislation, Māori health governance arrangements, freshwater 

management, Corrections policy, and public service frameworks. 

12. Ms Lyndon’s evidence establishes that the current reforms are not isolated amendments 

but form part of a broader constitutional and legislative shift reducing recognition of Te 

Tiriti across the statute book. She further states: 

 “Decades of jurisprudence is being discarded.” 

13. The evidence therefore establishes that Treaty clauses play an important constitutional 

role by embedding Treaty principles within legislation, shaping statutory interpretation, 

creating accountability mechanisms, and protecting Māori participation and recognition 

within governance systems. 

HE WHAKAPUTANGA AND FOUNDATIONAL CONSTITUTIONAL PRINCIPLES 

14. Ms Lyndon’s evidence places the current reforms within the wider constitutional context 

of Declaration of the Independence of New Zealand / He Whakaputanga and Treaty of 

Waitangi / Te Tiriti o Waitangi. She states: 

“He Whakaputanga must be referenced in any statement I’m associated with. It 

was our declaration of independence to the world, and it provided the platform 

for Te Tiriti to be written, agreed, and established.” 

15. The evidence establishes that the proposed reforms engage not merely ordinary 

legislative drafting questions but foundational constitutional relationships between 

Māori and the Crown. Ms Lyndon further states: 

“Our tūpuna who signed Te Tiriti would never have thought that the founding 

principles of how this nation was established would later be taken out of 

legislation or minimised.” 

16. The evidence therefore establishes that the proposed reforms have significant 

constitutional and cultural implications for Māori understandings of Crown actions and 

Treaty partnership. 

 



INADEQUACY OF CROWN PROCESS AND CONSULTATION 

17. Ms Lyndon’s evidence strongly criticises the Crown’s process. She states: 

“I am particularly concerned that the review process appears to have proceeded 

without meaningful engagement with Māori before key policy decisions were 

made.” 

18. Her evidence records that consultation was deferred until after Cabinet decisions had 

already been reached, Māori were likely to be disproportionately affected, and the 

Crown’s own materials acknowledged potential impacts on Māori–Crown relations. 

19. Ms Lyndon further states: 

 “I have seen no evidence of any meaningful consultation with Māori.” 

20. The evidence establishes that engagement with Māori occurred, if at all, after substantial 

policy decisions had already been determined, there has been insufficient transparency, 

and the Crown has failed to engage through existing iwi, hapū, and Māori stakeholder 

relationships. Ms Lyndon’s evidence further states: 

 “Meaningful Treaty partnership requires engagement with Māori at the 

beginning of policy development, not after decisions are substantially settled.” 

21. The evidence therefore establishes that the Crown’s process is inconsistent with 

partnership, active protection, good faith, and participatory Treaty obligations. 

FAST-TRACKED AND POLITICALLY DRIVEN REFORM 

22. Ms Lyndon also identifies significant concerns regarding legislative process and 

constitutional propriety.  She states: 

 “Everything is being fast-tracked, driven by Crown-determined and coalition 

timelines, which undermines proper decision-making.” 

 

23. Her evidence records that officials warned ministers regarding prejudice to Māori, 

regulatory impact statements identified risks, and concerns existed regarding insufficient 



tangata whenua engagement. Despite those warnings, the Crown has continued to 

pursue the reforms. 

24. Ms Lyndon describes the reforms as: 

 “an illegitimate use of kāwanatanga powers to undermine Te Tiriti o Waitangi.” 

25. The evidence therefore establishes that the reforms are not simply technical drafting 

exercises but politically driven constitutional changes with significant implications for 

Māori rights and participation. 

LEGAL EFFECT OF WEAKENING TREATY CLAUSES 

26. The Crown proposes replacing stronger Treaty provisions with a lower “take into account” 

standard. The legal effect of such a standard is materially weaker. 

27. A “take into account” obligation permits decision-makers to acknowledge Treaty 

principles, record them, and nevertheless subordinate them to competing political, 

commercial, or administrative priorities. 

28. By contrast, many current Treaty clauses shape statutory interpretation, influence 

decision-making frameworks, strengthen Māori participation, and impose stronger 

obligations of active consideration and accountability. 

29. Weakening those clauses therefore materially diminishes the practical effect of Treaty 

principles, Māori participation rights, and the constitutional status of Te Tiriti within 

legislation. 

TREATY PRINCIPLES 

30. The evidence establishes that the proposed reforms are inconsistent with Treaty 

principles including partnership, active protection, participation, good faith, and equity. 

31. The Crown’s failure to engage meaningfully with Māori before major policy decisions 

were reached is itself inconsistent with Treaty obligations. 

32. Ms Lyndon’s evidence establishes that Māori perspectives and constitutional interests 

have not been adequately protected within the reform process. 

33. The reforms therefore risk further degrading Māori–Crown relationships and 

undermining confidence in Crown commitment to Te Tiriti. 

 



PREJUDICE TO MĀORI 

34. The prejudice arising includes weakening of Māori participation rights, reduction of legal 

protections recognising Māori interests, erosion of Treaty-based accountability 

mechanisms, increased uncertainty and litigation, and deterioration of Māori–Crown 

relationships. 

35. The prejudice is immediate, ongoing, constitutional, and difficult to reverse once 

legislative changes are enacted. 

36. . Ms Lyndon expressly states: 

 “Once Treaty protections are repealed or weakened through legislation, the 

impacts may be difficult or impossible to reverse.” 

37. The evidence therefore establishes real and significant prejudice within the meaning of 

the Tribunal’s Statement of Issues. 

CONCLUSION 

38. The evidence of Huhana Lyndon establishes that Treaty clauses are constitutionally 

significant protections for Māori participation, recognition, and accountability within 

public law and governance systems. 

39. The Crown’s process has proceeded without meaningful engagement with Māori and in 

circumstances where constitutional impacts were foreseeable, officials identified risks 

and prejudice, and major policy decisions had already been substantially determined. 

40. The proposed reforms materially weaken the legal and constitutional effect of Treaty 

clauses and are inconsistent with Treaty principles including partnership, active 

protection, participation, and good faith. 

41. The proposed reforms therefore risk causing significant and enduring prejudice to Māori. 
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