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MAY IT PLEASE THE TRIBUNAL
Introduction

1. These submissions are filed on behalf of Dr Hope Tupara and Te Ropu
Wahine Maori Toko | te Ora/the Maori Women’s Welfare League Inc
(the League) on behalf of its members, and all wahine Maori of

Aotearoa.

2. The League has been granted interested party status in this urgent

inquiry.'
3. These submissions address issues (f) — (i) of the Statement of Issues.?

4. The League is frustrated to be here again having already participated in
the Wai 3300, The Constitutional Kaupapa Inquiry Panel on The
Crown’s Treaty Principles Bill and Treaty Clause Review Policies. The
Tribunal has reported on these issues, and yet the Crown continues to
disregard those findings and further undermine te Tiriti and Maori as

the Treaty partner.

Summary of the League’s position

5. The position for the League is that the Crown’s decision to pursue
changes to treaty references across legislation fundamentally
undermines the Maori/Crown relationship provided under te Tiriti and

as a result the League will be adversely affected.

6. The League works in areas that are underpinned by persistent inequities
such as health, education and justice, making its role in supporting and
uplifting wahine Maori especially challenging. These legislative
changes will make that work even more difficult by further weakening

the Crown'’s obligations to address those inequities directly.

7. The League says these changes are inconsistent with the Crown’s
obligations under te Tiriti o Waitangi, including its duties of active

protection and partnership, the guarantee of tino rangatiratanga, and

' Wai 3565, #2.5.1(a).
2 Wai 3565, #2.5.7(a).



the achievement of equitable outcomes.

8. The Crown must cease making changes to legislation provisions that

reference Treaty principles and te Titriti.

9. The League supports the Wai 682 application and positions advanced
by the claimants and other interested parties in this inquiry, including
in relation to the other legislative changes in the scope of this inquiry.
These submissions specifically address the Pae Ora (Healthy Futures)
Act 2022 (Pae Ora Act) and the Criminal Cases Review Commission
Act 2019 (Criminal Cases Act) and are intended to supplement and

support those filed by the claimants.

Legislative changes fundamentally undermine promises guaranteed under te Tiriti
Constitutional significance of legislative references to te Tiriti

10. Nga Matapono recognised te Tiriti as the founding document of
Aotearoa New Zealand’s constitutional arrangement.’ Legislative
references to te Tiriti are therefore one of the principle means by which

Parliament gives legal effect to the Crown’s treaty obligations.*

11. In Hdtia Te Rito, the Tribunal found that Cabinet-approved changes to
Treaty clauses are constitutionally significant because they alter the
extent to which statute recognises and gives effect to the Crown’s
Treaty obligations.” Although that report concerned specifically the
Education and Training Act 2020, the same reasoning applies here.
Amendments to Treaty clauses in laws such as the Pae Ora Act and the
Criminal Cases Act are constitutionally significant for the same reason,
they reshape the statutory expression of the Crown’s obligations to

Maori.

3 Nga Matapono / The Principles: The Interim Report of the Tomokia Nga Tatau o Matangireia — the
Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill and Treaty Clause
Review Policies — Pre-publication Version (Wai 3300, 2024) (Nga Matapono) at p 33.
4 Wai 3565, #3.1.35(a) Ministry of Justice — Regulatory Impact Statement: providing certainty of
legislative references to the Treaty of Waitangi at p 95.
> Hatia Te Rito O Te Harakeke, Kei Hea To Kébmako E K6¢ The Interim Stage One Report of the
Education and Training Amendment Act and Te Mataiaho Urgent Inquiry (Wai 3553, 2026) (Hatia
Te Rito) at p 44.
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Prior Tribunal findings and treaty principles engaged

12. There is already substantial Tribunal jurisprudence on the treaty
principles engaged in a Treaty clause review.® In Nga Matapono, the
Tribunal found that failing to engage Maori in decisions about Treaty
clauses is inconsistent with the principle of partnership.” They
recommended that any Treaty clause review be paused and redesigned
through collaboration and co-design with Maori.? Despite that, the
Crown has engaged in a review process that did not involve meaningful
engagement with Maori, the wider public, or other external

stakeholders.®

13. The changes also implicate the principles of equity and active
protection. Derived from article 3, the principle of equity requires the
Crown to act fairly between Maori and non-Maori and to remove
longstanding barriers, including those of the Crown’s own making, that

prevent Maori from enjoying genuinely equal outcomes.'

14. That principle is directly engaged here. Maori continue to experience
persistent inequities in areas such as health, justice and education."" In
those contexts, Treaty clauses are crucial to help determine whether
decision-makers recognise Maori interests and address persistent
disadvantage. Weakening or repealing those clauses therefore weakens
the statutory mechanism through which the Crown can give practical

effect to its obligations of equity and active protection.

15. In summary, the proposed legislative changes are inconsistent with te
Tiriti principles already well established. They undermine partnership
by proceeding without meaningful Maori engagement, and they
undermine equity and active protection by weakening statutory
recognition of obligations that are crucial to addressing persistent

Maori disadvantage.

16. The League further relies on the findings in Te Whanau o Waipareira

¢ See Nga Matapono and Hatia Te Rito.
7 Nga Matapono, at p 46.
8 Nga Matapono, atp 1.
9 Wai 3565, #3.1.35(a) Ministry of Justice — Regulatory Impact Statement: providing certainty of
legislative references to the Treaty of Waitangi at p 89.
19 Nga Matapono, atp 78
" See Hauora: The Report on Stage 1 of the Health and Services Outcomes Kaupapa Inquiry (Wai
2575, 2023) at xvi and Wai 3553, #A44 Brief of evidence of Pauline Cleaver at [63] and Wai 3565,
A45 Brief of Evidence of Dr Hope Tupara dated 19 May 2026 at [29].
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that bodies other than traditional tribes may be entitled to the special
protection of the Crown envisaged in the Treaty, according to the
circumstances of the case. '” That is relevant here as the League is a
Maori organisation dedicated to the wellbeing of wahine Maori and
their whanau. Any narrowing of statutory Treaty provisions therefore
affects not only iwi and hapu, but also Maori organisations such as the

League whose work relies on the Crown meeting its Treaty obligations.

Crown actions in reviewing, repealing and amending legislative references to Te
Tiriti and Treaty principles fundamentally undermine the League and its

objectives
The League

17. The League was established in 1951 and today has a membership of
approximately 3,000 members in 140 branches (peka) operating in

eight regions across Aotearoa, Te Waipounamu and one in Perth.

18. The League’s principal purpose, as set out in its Constitution, is to
promote the wellbeing of Maori women and their whanau. It has had
an integral role in Maori development in every area of social need and

justice since its establishment.

19. The League is pan-tribal and the only Maori women’s organisation of
its kind.

Evidence from the League

20. The League has filed a Brief of Evidence by its current National
President, Dr Hope Tupara.” That evidence uses the League’s
experience to illustrate the practical consequences of weakening the
Treaty clauses in two statutes to a mere obligation to “take into
account”. The two statutes discussed are the Pae Ora Act and the

Criminal Cases Act.

21. Weakening the Treaty provisions in those Acts will reduce the statutory

force of the Crown’s obligations to Maori. It will make Maori

12 Te Whanau o Waipareira Report (Waitangi Tribunal, Wai 414 1998) p 30.
13 Wai 3565, A45 Brief of Evidence of Dr Hope Tupara dated 19 May 2026.
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22.

approaches to remedying inequity easier to overlook, including
hauora-focussed approaches in the health system'* and kaupapa Maori
approaches to offender rehabilitation within the justice system."> Rather
than imposing clear obligations, the amended wording will leave those

matters to discretion.

If implemented, those changes will undermine the Treaty partnership
between the Crown and Maori. They will also prejudice the League
directly by diminishing the legal framework within which it advocates

for wahine Maori and their whanau in areas such as health and justice.

Legislative changes

Bare minimum approved by Cabinet

23.

24.

25.

26.

Cabinet’s approval to reduce the legal weight of Treaty clauses in the
Pae Ora Act and Criminal Cases Act (among others) to a bare minimum
is a breach of te Tiriti. In sectors where Maori experience inequity,
reducing treaty obligations to a mere requirement to “take into
account” is inconsistent with the Crown’s duty to actively protect
Maori.

Maori rights and interests are currently protected through existing,
albeit minimal, mechanisms. For example, section 6 of the Pae Ora Act
provides for practical procedural requirements to ensure the Crown’s
intention to give effect to te Tiriti principles is realised. Under the new
approach, any consideration of te Tiriti principles will be capped at a

“take into account” standard.

The Resource Management Act 1991 (RMA) has been subject to its own
review process albeit separate from this treaty clause review. However,
the RMA provides a helpful example of why reducing Treaty clauses to
“take into account” is not a neutral drafting choice, but a deliberate

lowering of legal weight and what the legal effect has been.'®
Currently, treaty provisions under the RMA require:

a. recognising and providing for matters of national importance

4 As above, from [18].
5 As above, at [27].
6 In relation to Wai 3565, #2.5.7(a) at (f).



such as:

i. the relationship of Maori and their culture and traditions with
their ancestral lands, water, sites, waahi tapu, and other

taonga;'” and
ii. the protection of protected customary rights;'® and
b.  having particular regard to kaitiakitanga;' and

c. taking into account the principles of te Tiriti o Waitangi.?

27. In Environmental Defence Society Inc v The New Zealand King Salmon
Company Ltd, the Supreme Court stated that the s 6 requirement to
recognise and provide for [matters of national importance] is a stronger
direction than the s 7 requirement to have particular regard to [the
specified matters].?' In addition, the take into account requirement was

considered to be a different type of provision again.*

28. Cabinet’s approval across legislation to require decision makers to
merely take into account te Tiriti principles is concerning. It
undermines organisations like the League by enabling the Crown and
Crown-empowered decision makers to push treaty obligations to one

side when it is convenient for them to do so.

29. Opting for the lowest possible recognition of the Treaty undermines the
progress made by the League with Crown entities, such as Whatu Ora
with their Hauora Promotions programme, specifically their success
and investment into hauora initiatives like their breast screening
mahi.”® It is a failure by the Crown to fulfil its obligation of mutual
respect and recognition. Cabinet’s approval of these changes is a
further step towards diminishing the voice of Maori in decision making

processes.

7RMA, s 6(e).

18 RMA, s 6(g).

9 RMA, s 7(a).

20 RMA, s 8.

21 Environmental Defence Society Inc v The New Zealand King Salmon Company Ltd [2014] NZSC
38 (King Salmon), at [26].

22 King Salmon at [27].

23 Wai 3565, A45 at [21].



One size fits all approach is not appropriate
30. The High Court in Ngati Ruahine v Bay of Plenty Regional Council
observed that the different language used throughout ss 6 — 8 of the
RMA is a deliberate legislative choice about the weight to be given to
each type of consideration.”* The same principle follows among
varying pieces of legislation. Different language used in treaty
enactment provisions is a deliberate choice and one that Parliament

found to be appropriate in the context of that law.

31. In contrast, what the Ministers have proposed, and Cabinet has
approved, is a “one size fits all” approach to a wide range of legislation

that stand independently from each other.

32. The Crown has tried to justify this approach by arguing sweeping
changes are required to provide certainty.> However, dilution does not
equal certainty. Equally so, certainty does not require dilution of
clauses. Feeback from the Ministerial Advisory Group (Advisory

Group) highlights this.

Advisory Group feedback
33. The Advisory Group recommended two possible options to the
Ministers when standardising section 15(3) of the Criminal Cases Act.?®
This was considered to be a pragmatic approach that took into account
the relevant context, activities of the Criminal Cases Review
Commission (the Commission), and the broad reference in the same
clause to the “equally vague rules of natural justice”.?” In light of these
factors, the Advisory Group recommended that the Criminal Cases Act

should retain its operative or general wording.*®

34. Alternatively, the Advisory Group recommended the Ministers codify
specifically how Parliament expects the Treaty to operate in the context

of the Commission.?®

24 Ngati Ruahine v Bay of Plenty Regional Council [2012] NZHC 2407 at [67].

25 Wai 3565 #3.1.35(a) Ministry of Justice Regulatory Impact Statement: Providing Certainty of
Legislative References to the Treaty of Waitangi (CAB 001.008, August 2025) at p 89.

26 Wai 3565 #3.1.35(a) Advisory Group to Ministers Report of the Advisory Group to Ministers on
References to Treaty Principles in Legislation (CAB 001.0007, August 2025) (Advisory Group to
Ministers Report), p 29.

27 As above, at p 29.

28 As above, at p 29.

29 As above, at p 29.



35. In reality, neither the recommendation to retain operative or general
wording, or to specifically codify Treaty operation in the context of the
Criminal Cases Act, were followed. Instead, a blanket approach was

taken.

36. The changes being progressed by Cabinet are a constitutionally
significant weakening of the statutory expression of the Crown’s Treaty
obligations. They were pursued without the partnership and co-design
that te Tiriti requires and will result in real prejudice for Maori. For the
League, the changes diminish the legal protections that support its

longstanding advocacy for wahine Maori and their whanau.

I TENEI RA, i te ra 20 o Haratua 2026

Kelly Dixon / Toni Talamaivao / Harriett Morrow

Counsel for the League





