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TĒNĀ, E TE RŌPŪ WHAKAMANA I TE TIRITI O WAITANGI  

INTRODUCTION 

 
1. These opening submissions are filed on behalf of the Muaūpoko Tribal 

Authority (Wai 2139), an interested party to these proceedings.1 

2. The Muaūpoko Tribal Authority (the claimants) are concerned about all the 

proposed amendments, but in particular the proposals to: 

a) The Land Transport Management Act 2003: the repeal of the Treaty 

reference. As set out in Ms Rump’s evidence,2 the claimants are 

engaged in a major roading project (Ōtaki to North Levin expressway).  

b) The Data and Statistics Act 2022: proposal to reduce from “give effect” 

to ‘take into account’. The claimants are an iwi yet to settle and 

emphasise the importance of having data appropriately captured and 

recorded.3  

c) The Exclusive Economic Zone and Continental Shelf (Environmental 

Effects) Act 2012: proposal to reduce from “give effect” to ‘take into 

account’. The claimants were invited to comment on the third attempt 

by Trans-Tasman Resources to get approval for their seabed mining 

proposal, which fortunately has not proceeded.4 

HIDING A MAJOR POLICY REVIEW WITHIN A CLAIMED SEARCH FOR 
GREATER ‘CLARITY’  

 
3. The stated reason for commencing this review of Treaty clauses is the 2023 

Coalition Agreement between the New Zealand National Party and New 

Zealand First. Officials have noted this in the background to the review.5 

 
1  Wai 3565, #2.5.5(a).  
2  Wai 3565, #A36, at [6] – [19].  
3  At [25] – [33].  
4  At [20] – [24].  
5  Wai 3565, #3.1.35(a), at CAB.001.0085.  
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4. Looking at that Coalition Agreement, the review comes under the heading 

“Equal Citizenship” and is preceded by the words “The Coalition Government 

will reverse measures taken in recent years which have eroded the principle 

of equal citizenship.”6 

5. Thus the ‘policy problem’ spelt out in the Coalition Agreement could be 

described as ‘Treaty references in some situations have led to ‘unequal 

citizenship’ outcomes. Amend and clarify as necessary to avoid these 

outcomes.’ 

6. This context is missing from analysis by officials. The words ‘equal 

citizenship’ are not analysed in any of the papers we have seen, nor is there 

any analysis of how Treaty clauses have eroded it. 

7. Instead, officials report that the ‘Government’s view” on the policy problem 

is:7 

"indeliberate variability between provisions and uncertainty as to their 

legal application. .... 

"uncertainty may increase the risk of litigation and non-compliance, and 

may discourage economic investment." 

The aim is to "reduce uncertainty and support better compliance." 

8. The crux is the conclusion that "in most cases, requirements to "give effect" 

to the Treaty principles do not promote the balanced consideration of all 

relevant factors in decision-making." Only ‘take into account’ is needed.8 

9. We know that this last concern, about ‘most cases’, ‘balanced consideration’, 

and ‘all relevant factors’ is a late addition from Minister Goldsmith, not from 

officials.9 

 
6  Coalition Agreement New Zealand National Party and New Zealand First, 28 November 2023, 

https://assets.nationbuilder.com/nzfirst/pages/4462/attachments/original/1700784896/National___NZF_Coalition_Agre
ement_signed_-_24_Nov_2023.pdf 

7  At CAB.001.0089, at [1] – [2].  
8  At CAB.001. 0138, at [27].  
9  At CAB. 001.0082, Option Five has no apparent benefits and carries significant risk to the Māori-Crown relationship, 

including because it is likely to be seen as intended to reduce the legislative Treaty protections available to Māori. As this 
was a late proposal from the Minister of Justice, there has been insufficient time to fully understand the impacts of this 
proposal for each provision affected. 

https://assets.nationbuilder.com/nzfirst/pages/4462/attachments/original/1700784896/National___NZF_Coalition_Agreement_signed_-_24_Nov_2023.pdf
https://assets.nationbuilder.com/nzfirst/pages/4462/attachments/original/1700784896/National___NZF_Coalition_Agreement_signed_-_24_Nov_2023.pdf
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10. The concern seems to be that a requirement to ‘give effect’ to the Treaty in 

some statutes prioritises Treaty matters over other matters.  

11. This policy concern was noted by the Tribunal in its Ngā Mātāpono: Part III 

report.10 What constitutes ‘equality’ is central to the policy, but is never 

analysed or explained. Vague references to ‘certainty’ and ‘balance’ are 

substituted instead.  

12. It is reasonable for the Tribunal to conclude that Crown has recast the 

statements in the Coalition Agreement about ‘the erosion of the principle of 

equal citizenship’ as ‘balanced consideration of all relevant factors in 

decision-making.’ Nowhere in the analysis is the word ‘balance’ analysed, nor 

what factors are being left out of consideration, or what fact situations ‘in most 

cases’ refers to. 

13. The Crown is therefore undertaking a fundamental policy review of each of 

these statutes, applying an unarticulated and unanalysed notion of ‘equal 

citizenship’, but hidden behind discussion of the need for ‘greater certainty’ 

in the provisions. The Tribunal in its Ngā Mātāpono: Part III expressly 

recommended the Crown not do this.11 

14. That Tribunal has already found the Crown’s conduct to be in breach of the 

Treaty / te Tiriti principles. These findings are also reflected in the recent 

report Hūtia te Rito, commenting on consultation:12  

The Ngā Mātāpono Tribunal found the policy process amounted to a 
treaty breach where even preliminary decisions were being made in the 
absence of meaningful consultation. However, what has occurred is an 
even more unilateral advancement in decision making by Cabinet than 
the Ngā Mātāpono Tribunal anticipated. 

 
15. This approach also renders much of work of officials redundant. They are 

spending many hours (and tax dollars) analysing spurious policy options, 

while the central purpose is kept from them and inserted at the last minute. 

 

 
10  Waitangi Tribunal, Ngā Mātāpono / the Principles: Part III of the Report of the Tomokia gā Tatau o Matangireia – the 

Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies (Wai 
3300, 2025), at p 42.  

11  At p 49. 
12  Waitangi Tribunal, Hūtia te Rito o te Harakeke, kei Hea te Kōmako e Kō? The Interim Stage One Report of the 

Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry (Wai 3553, 2026), at p 31.  
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IMPORTANCE OF TE TIRITI / TREATY REFERENCES GENERALLY  

 
16. Against this background, the claimants are particularly concerned about the 

intention to repeal reference to te Tiriti / the Treaty entirely from four statutes. 

17. This includes the Land Transport Management Act 2003.  

18. The claimants have provided evidence about the new Waka Kotahi | New 

Zealand Transport Agency (NZTA) policy to give preference to English 

names first, which also stems from the Coalition Agreement.13 It provides 

under the heading "Strengthening Democracy and Freedoms": 

To uphold the principles of liberal democracy, including equal citizenship and 

parliamentary sovereignty, the Parties will: 

Legislate to make English an official language of New Zealand 

Ensure all public service departments have their primary name in 

English, except for those specifically related to Maori. 

Require the public service departments and Crown Entities to 

communicate primarily in English - except those entities specifically 

related to Maori. 

19. The NZTA specific response to this has been to change its primary name 

from Waka Kotahi to NZTA, and most recently, to provide English names first 

in road naming (a ludicrous proposition where local Māori names are used in 

the ‘English’ name). This is ‘equal citizenship’ interpreted as the relegation or 

demotion of one race over the other. 

20. The Nobel Prize winning writer Toni Morrison, an astute observer of racial 

politics, reminds us that the "very serious function of racism" is distraction. 

Racism becomes:14 

 
13  Wai 3565, #A36, at [15] – [16].  
14  Toni Morrison, “A Humanist View,” May 30, 1975, "Black Studies Center Public Dialogue on the American Dream 

Theme. Special Collections: Oregon Public Speakers, Portland State University Library Special Collections and 
University Archives. 
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"a deadly prison: the prison that is erected when one spends one’s life 

fighting phantoms, concentrating on myths, and explaining over and over 

to the conqueror your language, your lifestyle, your history, your 

habits." 

21. The systems of the conqueror "cannot or will not accommodate cultures 

outside the mainstream, or examine interrelationships between co-existent 

cultures."15 

22. The inclusion of the Treaty is a critical bulwark against all of that. It reminds 

decision-makers that references to engagement with Māori are not about 

explaining, but about progressing an agreed co-existence and partnership. 

23. For a pre-settled iwi, such as Muaūpoko, without its own settlement act and 

te Tiriti / Treaty references that would be contained in it, these general 

reminders of the Treaty context in these statutes are of great importance. 

THREE SPECIFIC STATUTES 

 
24. Attached to these submissions is our compilation of the advice of officials and 

the ultimate policy decision of Ministers for three statutes: The Land 

Transport Management Act, the Data and Statistics Act, and the Exclusive 

Economic Zone and Continental Shelf (Environmental Effects) Act (EEZ Act).  

25. The compilation makes the point above, that officials were discussing clarity 

and certainty of language, the decisions of Cabinet have little interest in those 

analyses since their focus is the amorphous unexamined and major policy 

issue of what constitutes ‘equal citizenship’. 

26. Taking each of the statutes in turn: 

DATA AND STATISTICS ACT  

 
27. The Advisory Group recommended either retention of the existing Treaty 

reference in its current form or greater specificity.16 

 
15  See also Palmer, Geoffrey --- "The Treaty of Waitangi - Where to from here?" [2007] Otago Law Review 4; (2007) 11 

Otago Law Review 381: "Disguised prejudice is never far from the surface in New Zealand, whenever there is debate on 
Maori matters. There is a dark and unpleasant underside to the New Zealand psyche when questions of race are 
confronted. These things I learned only by exposure to the issues at the sharp end. For much of the time the truth is 
disguised under the egalitarian exterior of New Zealanders." 

16  At CAB.001.0038 – CAB.001.0039.  



6 

  

 

28. Officials regarded the current wording as sufficiently certain and 

understood.17 

29. Ministers disregarded that advice and want to amend to 'take into account', 

and with further policy decisions required around amendments to s 14(a).18  

30. The claimants’ concern is that the unanalysed 'equal citizenship' concerns 

which are context for this change opens the door to: 

a) Iwi specific statistics and bespoke data programmes being 

deprioritised, with impacts on Muaūpoko’s negotiations over a Treaty 

settlement, advancement of that settlement in the future. 

b) Potential problems with counting for the Māori electorates. 

31. The Data and Statistics (Census) Amendment Bill (currently before 

Parliament) proposed to remove the national census, which means that Stats 

NZ has wide discretion about the matters it collects data on and reports on.  

LAND TRANSPORT MANAGEMENT ACT 

 
32. The Advisory Group recommended minor rewording and no comment on the 

current strength of obligation.19 

33. Officials regarded the current wording as sufficiently certain and understood. 

There appears to be no evidence of any issues with the current wording.20 

34. Ministers disregarded that advice and want to amend to remove the provision 

entirely. 

35. The claimants’ concern is that the unanalysed 'equal citizenship' concerns 

which are context for this change opens the door to: 

a) Māori mātauranga and cultural matters – impacts to the taiao, mahi 

toi, naming projects - being deprioritised or absent from road 

developments.  

 
17  At CAB.001.0095 – CAB.001.0100.  
18  At CAB.001.0002, at [13].  
19  At CAB.001.0057.  
20  At CAB.001.0118 – CAB.001.0122.   
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b) An end to roading partnerships between NZTA and iwi – which have 

been highly successful to date, enhancing developments and not 

delaying or providing uncertainty.  

c) A relaxation of the important existing policy to maximise alternatives 

to compulsory taking of Māori land.  

THE EEZ ACT  

  

36. The Advisory Group recommended rewording and no comment on the 

current strength of obligation.21 

37. Officials regarded the current wording as sufficiently certain and understood. 

There appears to be no evidence of any issues with the current wording.22 

38. Ministers disregarded that advice and want to amend to 'take into account'. 

39. The claimants’ concern is that the unanalysed 'equal citizenship' concerns 

which are context for this change are a belief that ‘Māori issues’ should not 

be allowed to hold up projects that the Crown wishes to fast-track, such as 

the Trans-Tasman seabed mining proposal.23 

CONCLUSION  

 
40. The claimants remain extremely concerned by the proposed changes and 

this concern is best reflected by the words of Ms Rump, ‘this proposed 

change is occurring at a time when Māori voices are being diminished in 

government policy … We are entitled in those circumstances to a full 

accounting from the Crown of exactly what the proposed changes will mean 

and how Treaty interests will be upheld and not diminished.’24 

Dated at Wellington this 20th day of May 2026 

 
 

Tom Bennion / Emma Whiley / Kudrat  

 Counsel for the claimants

 
21  At CAB.001.0055. 
22  At CAB.001.0123 – CAB.001.0128.  
23  Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board [2021] NZSC 127. 
24  Wai 3565, #A36, at [37].  




