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APPENDIX A: POLICY ANALYSIS FOR SPECIFIC LEGISLATION SUBJECT TO THE REFORMS 

Act Section Proposed change Commentary in Bill Departmental Report 

Pae Ora Act Ss 5 and 6 Amend: 

• The Treaty weighting where
it is higher than “take into
account”

• To standardise unintended
variation in language.

Pae Ora (Healthy Futures) Bill 85-1 (Explanatory 
Note) 
This Bill addresses these issues and provides for a 
new structure and new accountability 
arrangements. The purpose of the reforms is to: 

• protect, promote, and improve the health of
all New Zealanders; and

• achieve equity by reducing health
disparities among New Zealand’s
population groups, in particular for Māori;
and

• build towards pae ora (healthy futures) for
all New Zealanders.

Giving effect to principles of te Tiriti o Waitangi (the 
Treaty of Waitangi) 

The Bill is intended to give effect to the principles of 
te Tiriti o Waitangi (the Treaty of Waitangi). A 
descriptive clause sets out the provisions that give 
effect to the Crown’s obligations. The Bill also sets 
out principles that will guide decision-makers, 
incorporating the concepts of the principles for the 
health system discussed by the Waitangi Tribunal 
in the WAI 2575 Inquiry. This places Tiriti/Treaty-
informed decision-making at the heart of the 
system by ensuring that decisions made by health 
entities will be genuinely informed by the health 
principles identified by the Tribunal, and that the 
legislation will support system-wide accountability 
for Māori health outcomes. 

56. The Bill takes a novel approach to
legislating for the Crown’s Treaty obligations
by providing both:

• a wide set of specific provisions
throughout the Bill that aim to reflect
Treaty obligations in particular
functions or processes (such as the
establishment, role and functions of
the Māori Health Authority). These
provisions are summarised in a
descriptive clause (clause 6), which
places them in the context of the
Crown’s intention to give effect to
Tiriti principles; and

• a more comprehensive and flexible
requirement that health entities must
be guided by a set of health system
principles, which aim to reflect key
outcomes and behaviours
contemplated by the WAI 2575
principles. Any decision by health
entities under the Act could be
judicially reviewed against these
principles.

57. By combining these two elements, the
Bill seeks to provide both practical
recognition of the Treaty in specific
processes (such as the co-production of the
New Zealand Health Plan by Health New
Zealand and the Māori Health Authority), and
the flexibility and comprehensiveness of a
principles-based obligation to cover
situations where decision-making is not
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Pae Ora (Healthy Futures) Bill 85-2 (as reported 
on the Pae Ora Legislation Committee) 
The Pae Ora (Healthy Futures) Bill seeks to 
address inequities and variation within the publicly-
funded health system by reforming its structure. 
The bill would entirely repeal and replace the New 
Zealand Public Health and Disability Act 2000 and 
provide for a new structure and accountability 
arrangements. 

The purpose of the reforms would be to: 

• protect, promote, and improve the health of 
all New Zealanders 

• achieve equity by reducing health 
disparities among New Zealand’s 
population groups, particularly for Māori 

• build towards pae ora (healthy futures) for 
all New Zealanders. 

Giving effect to the principles of te Tiriti o Waitangi 

Clause 6 sets out the range of specific provisions in 
the bill that provide for the Crown’s intention to give 
effect to te Tiriti o Waitangi. We believe this clause, 
as introduced, does not capture all of the relevant 
provisions that reflect this intention. For clarity, we 
recommend several amendments to this clause. 

Clause 6(d) references provisions to give 
recognition to IMPBs to enable Māori to participate 
in and contribute to decision making about local 
health priorities. We have proposed amendments 
to subpart 6 of Part 3 to specify the functions of 
IMPBs; they are discussed later in our 
commentary. We recommend amending clause 
6(d) to better reflect the specific functions proposed 
in our new clause 87A. 

Clause 21 would require the MHA to support and 
engage with IMPBs. We recommend inserting 
clause 6(h)(ii) to reflect this provision. 

prescribed or is more discretionary (such as 
in the co-commissioning of health services 
by Health New Zealand and the Māori Health 
Authority). It also allows the Bill to include a 
single, coherent set of health system 
principles to achieve all of the desired 
system shifts we have previously identified 
(including meeting Treaty obligations and 
achieving equity for Māori). 

58. This approach reflects the idea that the 
form and nature of Treaty clauses should be 
tailored to the particular context in which they 
will be used. In the Pae Ora context, it is 
simpler and more powerful to legislate for 
one set of guiding statutory principles rather 
than having multiple sets of principles whose 
relative standing might be unclear. The core 
concepts of te Tiriti principles in a health 
context are captured in the health principles 
and reinforced by the descriptive Treaty 
clause. This combination will provide for 
accountability through the courts to an 
appropriate extent having regard to relative 
institutional competence. 
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Act Section Proposed change Commentary in Bill Departmental Report 

Clause 6(g) references provisions that would 
require the boards of HNZ and the MHA to have 
knowledge of, and experience and expertise in 
relation to, giving effect to te Tiriti and tikanga 
Māori. We recommend amending this clause to 
more accurately reflect clauses 12(3), 16(1)(d), and 
22(2). Those clauses relate to the composition of 
the boards of HNZ and the MHA and the collective 
duties of the board of HNZ. 

As introduced, clause 32(1) provides that the 
Government Policy Statement on Health (GPS) 
would need to include the Government’s priorities 
in relation to Māori. Clause 41(1)(a) specifies that 
the Minister, when preparing a health strategy, 
would need to have regard to any advice from the 
MHA. We recommend inserting clause 6(da) to 
reflect these requirements in clauses 32 and 41. 

SERPA 3AB Repeal SERPA Bill 143-1 (Explanatory Note) 
The Government has the goal of reducing daily 
smoking rates to less than 5% across all population 
groups by 2025 (the Smokefree 2025 goal). While 
smoking rates have declined overall, Māori, Pacific 
people, and those living in the most deprived areas 
of New Zealand continue to have disproportionately 
higher smoking rates, and experience greater 
health inequities from smoking. 

Clause 6 inserts new sections 3AA and 3AB into 
the principal Act. New section 3AA provides an 
outline of the principal Act, as amended by this Bill. 
New section 3AB describes how the principal Act, 
as amended by this Bill, provides for the Crown’s 
intention to give effect to the principles of te Tiriti o 
Waitangi/the Treaty of Waitangi. 

103. The Ministry’s overarching view is that 
the provisions as drafted should remain 
unchanged. These provisions take into 
account the existing structures established 
by the Pae Ora (Health Futures) Act 2022 
(ie, the Māori Health Authority as an 
independent statutory entity and recognition 
of iwi-Māori partnership boards) and the 
establishment of the Smokefree Aotearoa 
2025 Taskforce as an assurance group to 
the Director-General under the Smokefree 
Aotearoa 2025 Action Plan. 

104. In terms of the scope of Te Tiriti 
obligations set out in the Bill, the intent was 
to ensure that as the regulator, key decisions 
the Ministry would make that will particularly 
affect Māori are made with specific 
consideration of Māori perspectives, and the 
impact those decisions will have on different 
Māori groups. The Ministry notes: 
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Act Section Proposed change Commentary in Bill Departmental Report 

c) for the making of regulations prohibiting or 
limiting constituents of smoked tobacco 
products, the Minister is required to consider 
the risks and benefits to Māori. In practice, 
this will require the Ministry to consult with 
Māori before advising the Minister to 
recommend making the regulations. As it is 
the Minister not the Director-General that 
advises on making regulations the 
requirement to consider these risks and 
benefits sits with the Minister. 

106. Regarding the particular language used 
in drafting, we note: 

a) ‘Te Tiriti o Waitangi (the Treaty of 
Waitangi)’ has been used throughout the Bill 
on the advice of the Parliamentary Counsel 
Office since it is the standard accepted 
drafting format for referring to Te Tiriti in 
legislation. This is also consistent across the 
wider statute books including The Resource 
Management Act 1991 and the Pae Ora 
(Healthy Futures) Act 2022 

b) when issues of interpretation arise the 
Courts tend to consider the intent of Te Tiriti 
as a whole, and the principles that underlie 
Te Tiriti have become more important than 
the precise language used. To best reflect 
settled jurisprudence this approach has been 
mirrored in the Bill  

Data and 
Statistics Act 

Ss 3(e), 4 
and 14 

Amend: 

• The Treaty weighting where 
it is higher than “take into 
account” 

• To standardise unintended 
variation in language. 

Data and Statistics Bill 81-1 (Explanatory Note) 
Recognise the Crown’s responsibility to consider 
and provide for Māori interests in data and statistics 

The 1975 Act is silent on te Tiriti o Waitangi/the 
Treaty of Waitangi and the Māori-Crown 
relationship. The Bill recognises and respects the 
Crown’s responsibility to give effect to te Tiriti o 

30. When directing that new statistics 
legislation should be created, Cabinet was 
clear that a  purpose of the new Bill should 
be to recognise and respect the Crown’s 
responsibility to  consider and provide for 
Māori interests in statistics and data [CAB-
20-MIN-0079 refers]. 



5 

Act Section Proposed change Commentary in Bill Departmental Report 

• To make general Treaty 
provisions more specific 
(section 14(a)) 

Waitangi/the Treaty of Waitangi by recognising the 
interests of Māori (including iwi and hapū)— 

• in the collection of data, the production of 
statistics, and access to and use of data for 
research as tools for furthering Māori 
economic, social, cultural, and 
environmental well-being; and 

• in the way in which data is collected, 
managed and used for the production of 
official statistics and research. 

The Bill includes principles for engaging with Māori 
including that it must be early and meaningful, 
should include early discussion of the most 
effective ways of engaging, and should include 
consideration of opportunities for partnering. 

The Bill places duties on the Government 
Statistician to— 

• recognise and respect the Crown’s 
responsibility to give effect to te Tiriti o 
Waitangi/the Treaty of Waitangi by 
recognising the interests of Māori when 
performing their functions under this Act; 
and 

• build and maintain Stats NZ’s capability 
and capacity to— 

o understand te Tiriti o Waitangi/the
Treaty of Waitangi and the 
perspectives of Māori; and 

o engage with Māori about collecting
data, producing official statistics, 
and using data for research; and 

• foster the capability and capacity of Māori 
to collect and use data for statistics and 

32. The Bill includes both broad and specific 
provisions, to provide a level of certainty 
without being too prescriptive, and to enable 
change in how te Tiriti/the Treaty is given 
effect over time. In creating these provisions, 
care was taken not to create obligations that 
were unclear or could not reasonably be met. 

34. Stats NZ recognises that for many Māori, 
Māori data is a taonga… We note that the 
definition of Māori data is still evolving and 
there are multiple schools of thought on how 
Māori data should be defined. In the recent 
Wai 2522 report, the Waitangi Tribunal itself 
refrained from defining Māori data. 

35. The Tiriti/Treaty clause (clause 4) is 
descriptive and provides a guide on how te 
Tiriti/the Treaty are to be given effect in the 
Bill. The clause is not intended to constrain 
the impact of decision making in the Bill. A 
recent Supreme Court decision (Trans-
Tasman Resources Limited vs Taranaki-
Whanganui Conservation Board [2021] 
NZSC 127) indicates that a descriptive 
clause like clause 4 in the Bill will not 
necessarily be read as constraining the 
impact of te Tiriti/the Treaty on decision-
making. This is consistent with the policy 
intent. 

36. Rather than having an ‘all persons’ 
clause, Tiriti/Treaty obligations are placed on 
the Government Statistician as the primary 
decision-maker in the Bill. It is the 
Government Statistician’s responsibility, as 
Chief Executive of Stats NZ and leader of the 
official statistics system, to ensure that 
Māori, iwi, and hapū interests are provided 
for. With the exception of the functions held 
by the Minister, only the Government 
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research, and engage with the Government 
Statistician; and 

• engage with Māori– 

o when preparing the multi-year data
and statistics work programme; 
and 

o before determining how the census
of population and dwellings will be 

o taken and what data will be
collected; and 

o before providing written standards.

The criteria and requirements to be used by the 
Government Statistician when authorising access 
to data for research are designed to reflect Māori 
interests in the use of data for research. 

Statistician (or their delegates) will be 
exercising powers and decision-making 
rights in the Bill. 

37. The duties of the Government Statistician 
to recognise the interests of Māori apply to 
all functions under the Act. 

39. Co-design and policy work is underway 
to develop a better governance model for 
Māori data.  The outcome of that work is 
currently unclear and may or may not require 
legislative change.  These decisions will 
need to be taken by the Government before 
any legislative mechanism is considered. 

Mental 
Health and 
Wellbeing 
Commission 
Act 

Ss 3(b)(i) 
and 9(1)(a) 

Amend: 

• The Treaty weighting where 
it is higher than “take into 
account” 

• To standardise unintended 
variation in language. 

Mental Health and Wellbeing Commission Bill 
188-1 (Explanatory Note) 
The Commission will contribute to better mental 
health and wellbeing outcomes for people in New 
Zealand. It will also contribute to improving equity 
for Māori, Pacific peoples, disabled people, rainbow 
communities, and other groups that experience 
poorer mental health and wellbeing outcomes. 

Clause 3 is the Treaty of Waitangi clause. 

Clause 9 imposes a collective duty on the board of 
the Commission, in addition to the collective duties 
of the board that are already owed under sections 
49 to 52 of the Crown Entities Act 2004. The board 
must ensure that the Commission maintains 
systems and processes to ensure that the 
Commission has the capability and capacity to 
uphold the Treaty of Waitangi (Te Tiriti o Waitangi) 
and its principles, and to engage with Māori and to 
understand perspectives of Māori. 

3 Treaty of Waitangi (Te Tiriti o Waitangi) 

The Ministry does not consider that any 
change is required to clause 3. 

Considered in its entirety, the Ministry 
considers the Bill provides strong recognition 
of Māori, the Treaty of Waitangi and 
achieving equity for Māori. 

This was recognised in submissions, where 
there was generally strong  support for the 
Bill’s recognition of the Treaty of Waitangi 
and the focus on Māori mental health and 
wellbeing. 

The current wording is consistent with the 
current approach to recognising the Treaty of 
Waitangi and Māori interests in legislation, 
such as the Kāinga Ora–Homes and 
Communities Act 2019. 

9 Additional collective duty of board 
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The Ministry does not support the suggested 
amendments to clause 9: 

The Commission must seek the views of 
Māori and consider the experience of and 
outcomes for Māori when carrying out its 
functions. The Bill also requires board 
appointments to consider the need for 
members to collectively have knowledge, 
understanding and experience of te ao Māori 
(Māori world view), tikanga Māori (Māori 
protocol and culture) and whānau-centred 
approaches to wellbeing (clause 9(a)). 

Clause 9(1)(b) provides the Commission 
must have the capacity and capability to 
“engage with Māori and to understand 
perspectives of Māori.” Appropriate and 
meaningful engagement and understanding 
of perspectives inherently should involve 
consideration and a response. However, the 
Ministry does not consider it appropriate to 
qualify how the Commission should respond 
(eg, “respond effectively to”). 

The current framing of the Bill provides the 
Commission flexibility to consider different 
Māori approaches, frameworks, systems or 
processes. Listing specific approaches may 
narrow the Commission’s scope. 

As discussed in the summary of 
submissions, there was generally strong 
support for the Bill’s recognition of the Treaty 
of Waitangi and the focus on Māori mental 
wellbeing. The Bill is consistent with current 
legislative approaches to recognising the 
Crown’s Treaty of Waitangi obligations and 
Māori interests, for instance the Kāinga Ora–
Homes and Communities Act 2019. 
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EECA S 6(d) Repeal The inclusion of Te Tiriti principles as a core 
sustainability principle was intended to address the 
legislative impacts on Māori if there is not a fair, 
just, transition to energy efficiency and 
conservation.   

This is supported by established organisational 
practice by the EECA, as recognised in their 
statement of intent (2024-2028)77 and statement of 
performance expectations (2024-2025),78 which 
recognises that “the Treaty of Waitangi is founding 
document of government in New Zealand and 
established the country as a nation.  We aim to 
support the Crown in its Treaty of Waitangi 
relationships and deliver our services in ways that 
enable equitable outcomes for Māori”. 

Section 6(d) was inserted under (SOP 2000-20) 
into the Energy Efficiency Bill 1999 (189-2). 

– 

CCRA S 3A Amend: 

• The Treaty weighting where 
it is higher than “take into 
account” 

• To standardise unintended 
variation in language. 

The standard of “give effect to” was intended to 
address the specific impacts of the ETS on Māori, 
including Māori rights and responsibilities to 
whenua were upheld (particularly in relation to 
indigenous forestry and biodiversity) and the ability 
of Māori to participate in the ETS.   

Section 3A was inserted into the Climate Change 
Response (Moderated Emissions Trading) 
Amendment Bill 85-2 in the name of Rahui Katene, 
under SOP 89 as cited in (24 November 2009) 
NZPD 566. 

In light of this, it is important to note that, the Māori 
Party rationale at that time in relation to this specific 
amendment was that a Treaty provision in the 
CCRA was a reflection of both the rights and 

– 

77   EECA “Statement of Intent”, <https://www.eeca.govt.nz/assets/EECA-Resources/Corporate-documents/EECA-Statement-of-Intent-2024-28.pdf>. 
78   EECA “Statement of Performance Expectations”, <https://www.eeca.govt.nz/assets/EECA-Resources/Corporate-documents/EECA-Statement-of-Performance-

Expectations-2024-25.pdf>. 

https://www.eeca.govt.nz/assets/EECA-Resources/Corporate-documents/EECA-Statement-of-Intent-2024-28.pdf
https://www.eeca.govt.nz/assets/EECA-Resources/Corporate-documents/EECA-Statement-of-Performance-Expectations-2024-25.pdf
https://www.eeca.govt.nz/assets/EECA-Resources/Corporate-documents/EECA-Statement-of-Performance-Expectations-2024-25.pdf
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interests of Māori arising from New Zealand Māori 
Council v Attorney-General (the "Lands" case) and 
the subsequent enactment of the Crown Forest 
Assets Act 1989, leading to a significant Māori 
interest in Crown forest assets across Aotearoa, as 
well as the rights and interests of Māori generally in 
the response to climate change.79 

79   See Māori Party “Emissions Trading Scheme Information Kit” (dated 23 November 2009) 
<https://img.scoop.co.nz/media/pdfs/0911/Maori_Party_ETS_Information_Kit.pdf>. 

https://img.scoop.co.nz/media/pdfs/0911/Maori_Party_ETS_Information_Kit.pdf



