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E NGA MEMA O TE ROPU WHAKAMANA | TE TIRITI, TENA KOUTOU

It is a Treaty of Waitangi, not a proclamation of Waitangi, and the
Crown does not have a unilateral right to redefine or breach its terms.
The obligation is to honour the Treaty and act in good faith towards the
Treaty partner.’

Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry
Report (Wai 3350, 2024)

Introduction

1.

These submissions are filed on behalf of the Wai 2499 claim, a claim by Dr
Rawiri Jansen and others on behalf of themselves and Te Ohu Rata o
Aotearoa (the Maori Medical Practitioners Association) (Te ORA), as an
interested party to the Wai 3565 Te Tinihanga o Nga Matapono o te Tiriti —
the Treaty Principles Reform Urgent Inquiry (the Inquiry). The Inquiry is
tasked with examining the Crown's decision to repeal and weaken Te Tiriti
provisions across a range of legislation, including health and other legislation

critical to the determinants of health (the Reforms).?

Over many years, Maori communities, including members of Te ORA, have
been involved in the “development of a coherent legislative and policy
response to Maori health inequity” that “has been incremental and decades
in the making”.® By way of example, the Hui Whakaoranga held at Hoani
Waititi Marae in 1984 considered “the need for action across the full
spectrum of health, from addressing the determinants of health and
strengthening health promotion and prevention, through to ensuring health

services were responsive to Maori needs and perspectives.”™

In that time, members of Te ORA have consistently advocated for and
contributed to wider understanding about how “colonisation and structural

inequities have shaped the wider determinants of health for Maori”, and “the

At page 13, as cited in Hautupua — Te Aka Whai Ora (Maaori Health Authority) Priority
Report: Part One (Pre-publication version) (Wai 2575, 2024) at page 53.

Crown Law Office, Unredacted Cabinet Materials — Appendices to the Crown
Memorandum of Counsel, dated 15 May 2026 (Wai 3565, #3.1.35(a)).

Brief of Evidence of Professor Joanne Baxter 18 May 2026 (Wai 3565, #A54) at [13].
Brief of Evidence of Professor Joanne Baxter 18 May 2026 (Wai 3565, #A54) at [14].



interwoven nature of the determinants of health”, particularly as they relate to

hauora Maori.?

These incremental gains in legislative and policy responses, including those
reflected in the range of legislative responses to Maori health inequity at
issue in this Inquiry, have been hard fought and reflect the efforts, the
methodically gathered data, research and evidence base and the influence of

countless Maori groups over decades.

In contrast to this incremental, evidence and rights-based approach, the
Reforms appear to be based on ideology without evidence, and with the
illusion of probity through a desktop-based report from an "Advisory Group to
Ministers on references to Treaty principles in legislation”.® For example,
the relevant Cabinet Paper in respect of the financial implications of the
Reforms records the potential for wide-ranging impacts on Maori interests,
but identifies that the work to identify, explore or quantify those impacts has

simply not been done:

"[Dlecisions to repeal or reduce obligations under Treaty provisions have the
potential for wide-ranging impacts on Maori interests. It has not been possible to
fully explore or quantify those impacts in the time available and without

consultation with Maori.“”

The potential of the Reforms to have wide-ranging impacts on Maori
interests, whether financial or otherwise, clearly also engages the potential
for significant impacts on hauora Maori. Equally concerningly, the Reforms
include a clear choice to reject meaningful engagement with Maori, despite
the Waitangi Tribunal’s recommendations and the acknowledged and

potentially profound “wide-ranging impacts on Maori interests”.®

This represents a cavalier disregard by Cabinet for the impact of the

Reforms, and a profound disrespect for Maori, for the Maori-Crown

Brief of Evidence of Professor Papaarangi Reid 18 May 2026 (Wai 3565, #A55) at [23],
[28].

Advisory Group Report, dated August 2025, at page 90 of Unredacted Cabinet Materials
(Wai 3565, #3.1.35(a)).

Cabinet Paper, December 2025, at [52] at page 9 of Unredacted Cabinet Materials (Wai
3565, #3.1.35(a)).

Advisory Group Report, dated August 2025, at page 16 of Unredacted Cabinet Materials
(Wai 3565, #3.1.35(a)).



relationship and for all New Zealanders.® These conclusions are unlikely to
be substantially affected by any further evidence the Crown will bring in this

Inquiry, but that remains to be seen.

8. As the evidence of Te ORA describes, one can only reach the conclusion
that “the Reforms are inherently racist and show that, even when the stated
intention is fairness or consistency, a failure to account for differential impact

is racist in effect.”°

9. Cabinet’s decision on 23 February 2026 represents a failure of the Crown to
uphold the honour of the Crown, to uphold Te Tiriti o Waitangi and to actively

protect Maori as a people and hauora Maori.
10. These submissions address:
(a) the background to Te ORA,;
(b) the four briefs of evidence filed by Te ORA in this inquiry;
(c) discrete submissions on the statement of issues for this inquiry;'" and
(d) the relief sought by Te ORA.

11. For Te ORA, the Reforms represent the Crown’s continued erosion arising
from coalition agreements of Te Tiriti o Waitangi, including within the health
sector, that put at risk the health and lives of Maori and future generations.
The Crown therefore must halt its progress of the Reforms and take active

and deliberate steps to reset and restore its relationship with Maori.

12. Te ORA supports the statement of claim filed by Ngati Hine,'> and makes
discrete and focused submissions on the prejudice arising from the Reforms
specifically as it relates to the health workforce and the wider determinants of

health that contribute to inequitable health outcomes across Aotearoa.

®  Brief of Evidence of Professor Papaarangi Reid 18 May 2026 (Wai 3565, #A55) at [30].
10 Brief of Evidence of Professor Papaarangi Reid 18 May 2026 (Wai 3565, #A55) at [16].

1 Waitangi Tribunal, Statement of Issues for Wai 3565 Urgent Inquiry (Wai 3565,
#2.5.7(a)).

12 Ngati Hine, Statement of Claim (Wai 3565, #1.1.1; #1.1.1(a); #1.1.1(b)).



Te ORA

13. Te ORA is a registered charity and professional body representing Maori

medical students and doctors working as clinicians, researchers and

teachers. Te ORA represents the majority of the Maori medical workforce.

Te ORA is the representative body advocating for the rights and interests of

both Maori medical practitioners and the interests of Maori health outcomes

generally in the context of recognised and serious health inequities.

14. A key purpose of Te ORA is to advance the collective and individual health

and development of Maori people, whanau and communities. Te ORA’s

other objects include:

(a)

(b)

representing Maori medical practitioners and Maori medical students;

and

giving effect to Te Tiriti in its entirety and specifically by recognising
and promoting health as a taonga whose protection is guaranteed in
Article Two of Te Tiriti.

Summary of evidence for Te ORA

15. Te ORA has filed four (4) briefs of evidence in this Inquiry. We summarise

these briefs as follows:

(@)

Professor Joanne Baxter:'® says that the ‘consistency’ rationale
underpinning the Reforms is contrary to the purpose of the Pae Ora
(Health Futures) Act 2022 (Pae Ora Act), which is supported by
decades of work to develop a response to Maori health inequity. In
Professor Joanne Baxter’s view, this work demonstrates why the
stronger directive of “give effect to” is required to enable Maori led
health solutions and any weakening of the directive to “take into

account” poses a significant risk to Maori health outcomes.™

3 Brief of Evidence of Professor Joanne Baxter 18 May 2026 (Wai 3565, #A54).

14 Minute of Cabinet, dated 26 February 2026, at [16], at page 144 of Unredacted Cabinet
Materials — Appendices to the Crown Memorandum of Counsel, dated 15 May 2026 (Wai
3565, #3.1.35(a)). See inclusion of Pae Ora Act in Appendix A of Cabinet Paper,
December 2025, at page 15 of Unredacted Cabinet Materials (Wai 3565, #3.1.35(a)).



(b) Dr George Laking:'® addresses the prejudice arising from:

(i) the repeal of section 3(AB) of SERPA:® In Dr Laking’s view,
section 3(AB)(d) serves as a useful instrument to consider the
impacts of tobacco on Maori life expectancy and the Crown has
failed to identify how the repeal would improve the health of

Maori;

(i)  the proposal to weaken and further specify Te Tiriti
provisions in the Data and Statistics Act 2022:'" Dr Laking
says that the existing Te Tiriti protections are crucial to ensuring
Maori health data is collected, used, and managed in a Te Tiriti
compliant way, as Maori health data has historically been absent,

biased or misinterpreted;

(i) the weakening of section 6 of the Pae Ora Act: '® In Dr
Laking’s view, the Crown has omitted the health impacts of the
Reforms from its regulatory impact analysis and that this is not
only contrary to the purpose of the Pae Ora Act, but is at odds
with Cabinet’s guidance to ensure that “the nature and
significance” of the purported policy problem is properly identified
and supported by available evidence. This, he says, is a failure

of process on the Crown’s own terms;

(c) Professor Papaarangi Reid:'® traverses the systemic disparities that
contribute to Maori health inequities and the wider determinants of
health underpinning those inequities. In particular, she says that the

‘consistency’ rationale represents the Crown’s failures to account for

Brief of Evidence of Dr George R Laking 18 May 2026 (Wai 3565, #A53).

Minute of Cabinet, dated 26 February 2026, at [8], at page 143 of Unredacted Cabinet
Materials — Appendices to the Crown Memorandum of Counsel, dated 15 May 2026 (Wai
3565, #3.1.35(a)).

Minute of Cabinet, dated 26 February 2026, at [13], at page 144 of Unredacted Cabinet
Materials — Appendices to the Crown Memorandum of Counsel, dated 15 May 2026 (Wai
3565, #3.1.35(a)). See inclusion of Data and Statistics Act in Appendix A of Cabinet
Paper, December 2025, at page 14 of Unredacted Cabinet Materials (Wai 3565,
#3.1.35(a)).

See inclusion of Pae Ora Act in Appendix A of Cabinet Paper, December 2025, at page
15 of Unredacted Cabinet Materials (Wai 3565, #3.1.35(a)).

Te ORA, Brief of Evidence of Professor Papaarangi Reid dated 18 May 2026 (Wai 3565,
#A55).



deferential impact on Maori health and that the Reforms cannot be
viewed in isolation of the continued erosion of Te Tiriti from health
legislation (including the disestablishment of Te Aka Whai Ora? and
the Pae Ora Amendment Bill).?" Specifically, Professor Papaarangi

Reid’s evidence addresses:

(i) the compounding prejudice to Maori health arising from the
Reforms in relation to the Pae Ora Act, SERPA and the Mental
Health and Wellbeing Commission 2020 Act;?? and

(i) the proposal to weaken and repeal Te Tiriti provisions in the
Energy Efficiency and Conservation Act 2000 (EECA), Climate
Change Response Act 2002 (CCRA)? and the Education and
Training Act 2020 (ETA),? as they relate to crucial determinants
of health.

(d) Associate Professor Bridget Robson:2° focuses on the prejudice

arising from:

(i)  the repeal of section 3(AB) of SERPA: namely, that the repeal
cannot be viewed in isolation of previous reforms of achieving a
smokefree Aotearoa,?® and taken together the Reforms risk a
“total population” approach to smokefree policy, thereby

exacerbating existing Maori health inequities.

20
21

22

23

24

25

26

Pae Ora (Disestablishment of Maori Health Authority) Amendment Act 2024.
Healthy Futures (Pae Ora) Amendment Bill 179-2.

Minute of Cabinet, dated 26 February 2026, at [16], at page 144 of Unredacted Cabinet
Materials — Appendices to the Crown Memorandum of Counsel, dated 15 May 2026 (Wai
3565, #3.1.35(a)). See inclusion of Mental Health and Wellbeing Commission Act 2020
in Appendix A of Cabinet Paper, December 2025, at pages 14-15 of Unredacted Cabinet
Materials (Wai 3565, #3.1.35(a)).

See inclusion of CCRA in Appendix A of Cabinet Paper, December 2025, at page 14 of
Unredacted Cabinet Materials (Wai 3565, #3.1.35(a)).

See inclusion of ETA in Appendix A of Cabinet Paper, December 2025, at page 14 of
Unredacted Cabinet Materials (Wai 3565, #3.1.35(a)).

Te ORA, Brief of Evidence of Associate Professor Bridget Robson dated 18 May 2026
(Wai 3565, #A14).

Repeal of the Smokefree Environments and Regulated Products (Smoked Tobacco)

Amendment Act 2022 and Regulations (which was the subject of an urgent inquiry: Wai
3315).



(i) the proposal to weaken and further specify Te Tiriti
provisions in the Data and Statistics Act: which Associate
Professor Robson says must also be viewed in conjunction with
the Reforms relating to SERPA. The cumulative effect she says
will prejudice the Crown’s ability to build and maintain Te Tiriti
capability within Statistics New Zealand and this will, in turn,
materially impact Maori health research centres and workforce
organisations such as Te ORA who rely on high quality data to

inform their service delivery, strategies and interventions.

Discrete submissions of Te ORA

16. Te ORA’s opening submissions do not attempt to address all of the issues
comprehensively at this juncture. These submissions are necessarily
confined to certain aspects of the Reform as they specifically relate to Maori
health and the wider determinants of health, taking into account context such
as the fact that our relationship with the environment, and our quality and

experiences of education are crucial determinants of health.

(a) What is the Crown’s rationale for the decisions made by Cabinet on 23
February 20267

17. There is no policy rationale for the decisions. If there is any rationale, it is

solely reliant on the following coalition commitment:’

“The Coalition Government will reverse measures taken in recent years
which have eroded the principle of equal citizenship, specifically we
will...conduct a comprehensive review of all legislation (except when it is related
to, or substantive to, existing full and final Treaty settlements) that includes “The
Principles of the Treaty of Waitangi” and replace all such references with specific
words relating to the relevance and application of the Treaty, or repeal the
references”.

27 New Zealand National Party and New Zealand First Party, ‘Coalition Agreement’, dated
24 November 2023, at page 10.



18.

19.

20.

21.

In its decisions, Cabinet seeks to “give effect” to the outcomes of the
Advisory Group Review. On 9 September 2024, Cabinet agreed that the

purpose of this review was:®

“to ensure that where it is appropriate to encapsulate te Tiriti o Waitangi | the
Treaty of Waitangi or the Treaty relationship in legislation, those provisions are

clear about how the Treaty applies in the context of each legislative regime”.

The Cabinet decisions are contrary to officials’ advice. The review proceeds
on the assumption that there is a policy problem which has not yet been
identified. This is despite warnings from officials’ that “the weighting of
existing provisions is generally-well understood and often supported by well-
established practice approaches and significant case-law”.?° As is
demonstrated by the evidence of Professors Baxter and Reid, there is
decades of work undertaken to support the practical implementation of the
existing Te Tiriti protections in the Pae Ora Act within Aotearoa’s health

sector.

The purported “uncertainties” the review seeks to address are without basis
in evidence, law and policy. Officials’ advised that “there is limited evidence
available to support the assumption that existing provisions are causing
uncertainty” and “[i]n all instances, repeal is likely to increase, rather than
decrease, uncertainty”.3® As explained in Dr Laking and Professor Reid’s
evidence, it is unclear what alternative Te Tiriti protections will apply to
ensure Maori health is actively protected, particularly in the case of SERPA
and the Pae Ora Act which have already been, or are currently, the subject

of reform.

The Reforms do not achieve the rationale. The Minister’s preferred option
five to amend all Treaty provisions to “take into account” was found by

officials’ to be “unlikely to meet the objective of ensuring Treaty provisions

28

29

30

Cabinet Paper, December 2025, at [9] at page 2 of Unredacted Cabinet Materials (Wai
3565, #3.1.35(a)).

Regulatory Impact Statement (RIS), dated 13 November 2025, at [103] at page 134 of
Unredacted Cabinet Materials (Wai 3565, #3.1.35(a)).

RIS: Summary of Minister’s preferred option in Cabinet paper, at page 91 of Unredacted
Cabinet Materials (Wai 3565, #3.1.35(a)).



22.

23.

24.

are clear as to how the Treaty applies in the context of each legislative

regime, to reduce uncertainty and support better compliance”.®'

Instead of due consideration of advice from officials, the Cabinet decisions to
reduce Treaty provisions to a standard of “take into account” appear to have

proceeded simply on the basis of ‘the Minister’s view’:

“In my view, requirements to “give effect” to the Treaty principles do not promote
the balanced consideration of all relevant factors in decision-making and “take into

account” is the more appropriate standard."32

The evidence of Te ORA is unequivocal that the Reforms will exacerbate
existing Maori health inequities, which are already a product of the Crown
breaching its duty to actively protect hauora Maori. This is alarming as
hauora Maori is a vulnerable taonga — therefore, the Crown’s duty is
heightened and yet it is proposing to erode the hauora Treaty standard from
“give effect to” to as low as “take into account” and, in the case of SERPA, a
total repeal of any Treaty standard. This does not reflect the higher standard

required to improve Maori health outcomes.

Cumulatively, to echo the findings of the Tribunal in its Hitia te rito o te
harakeke, kei hea te kbmako e k6?7 (Wai 3553) report, the Reforms represent
a “calculated disregard for the treaty consequences of its course of action

and the likely (and advised) impact on the Maori-Crown relationship”.33

(b) Did the Crown adequately inform itself of the effect on the Crown’s
obligations and the potential risks to the Treaty of Waitangi/te Tiriti o Waitangi
interests of Maori created by repealing or amending each of the provisions
referring to the Treaty/te Tiriti principles that are within the scope of the
proposed reforms?

25.

The Advisory Group report did not include recommendations to:

31

32

33

RIS: Options Analysis at [104] at page 134 of Unredacted Cabinet Materials (Wai 3565,
#3.1.35(a)).

Cabinet Paper, December 2025, at [27] at page 5 of Unredacted Cabinet Materials (Wai
3565, #3.1.35(a)).

Waitangi Tribunal, Hdtia te rito o te harakeke, kei hea te kbmako e k6? The Interim Stage
One Report of the Education and Training Amendment Act and Te Mataiho Urgent
Inquiry: Pre-publication version (Wai 3553, 2026) at page 73.

10



26.

27.

28.

(@) repeal the Treaty provision SERPA3* and/or the EECA;? or

(b) reduce the standard in all Treaty provisions to be no higher than “take

into account”. This was a “late addition” by the Minister of Justice.*®

Further, in relation to the Data and Statistics Act, officials recommended that
the status quo was the preferred option.>” To make it more prescriptive was

“worse” as it put at risk Maori access to data.*®

In respect of reducing the standard to “take into account” across legislation,
officials’ preference was to maintain the status quo, as lowering the standard
was found to have “no apparent benefits and risks significant damage to the
Maori-Crown relationship”.®® In particular, the time constraints and
limitations “imposed by Ministerial direction” were “material” and
consequentially “meant that the analysis is not sufficiently developed to form

a basis for Ministers to make informed decisions”.*°

This impact was “likely to be exacerbated by the lack of consultation with
Treaty partners”.#' In respect of its recommendations, the Advisory Group
recommended both general and targeted engagement with iwi, hapi and
“groups relevant to a particular Act”.#? In particular, it suggested that further

engagement with Te Mana Raraunga be undertaken regarding the proposed

34

35

36

37

38

39

40

41

42

Advisory Group Report, dated August 2025, at [40] at page 87 of Unredacted Cabinet
Materials (Wai 3565, #3.1.35(a)).

Advisory Group Report, dated August 2025, at [27] at page 85 of Unredacted Cabinet
Materials (Wai 3565, #3.1.35(a)).

RIS: Summary of problem definition and options at page 89 of Unredacted Cabinet
Materials (Wai 3565, #3.1.35(a)).

RIS: Options Analysis at [64] at page 106 of Unredacted Cabinet Materials (Wai 3565,
#3.1.35(a)).

RIS: Options Analysis at [65] at page 106 of Unredacted Cabinet Materials (Wai 3565,
#3.1.35(a)).

RIS: Options Analysis at [106] at page 134 of Unredacted Cabinet Materials (Wai 3565,
#3.1.35(a)).

RIS: Quality Assurance Statement, at page 93 of Unredacted Cabinet Materials (Wai
3565, #3.1.35(a)).

RIS: Options Analysis at [106] at page 134 of Unredacted Cabinet Materials (Wai 3565,
#3.1.35(a)).

Advisory Group Report: Engagement, dated August 2025, at page 38 of Unredacted
Cabinet Materials (Wai 3565, #3.1.35(a)).

11



29.

30.

changes to the Data and Statistics Act.** The same approach could be

applied to Te ORA regarding the Reforms with an impact on Maori health.

Concerningly, aspects of the Cabinet Paper identify that there were unlikely
to be particular implications, when the evidence for Te ORA is that this is
clearly the case. For example, the Cabinet Paper identified that it "is unlikely
that the view has any cost-of-living implications."** Given the evidence of Te
ORA witnesses of the wide-ranging implications for hauora Maori, which
clearly has flow-on effects for the cost-of-living for Maori, it is troubling to see

this simplistic assertion made in the Cabinet Paper.

There are also significant inconsistencies between the advice received by
Crown, and the decisions themselves. To illustrate this, we attach at
Appendix B a table outlining that advice and the subsequent Cabinet
decisions as they relate to the specific clauses that principally concern Te
ORA.

(c) In determining to repeal or amend each of those provisions, what, if any,
measures did the Crown take to ensure the Treaty/te Tiriti interests of Maori
would be upheld within the legislative frameworks to which each provision
relates?

31.

32.

33.

The Crown did not undertake the robust policy analysis required to justify its
Reforms to the specific Treaty clauses that principally concern Te ORA. The
Advisory Group’s ‘desktop review’ is not sufficiently detailed to understand

the specific impacts on Maori (particularly on hauora Maori).

To underscore this point, we attach at Appendix A a table of the original
policy rationale underlying the intended Treaty standard in each of the
specific Acts affected by the Reforms (for the Acts addressed by Te ORA). It
is precisely this type of analysis that was not undertaken by the Crown and
assessed against any so-called benefits of the Reforms. This is a failure of

the Crown’s own process.

This lack of analysis is concerning because it is clear that a range of Treaty

rights and interests are engaged across the 19 pieces of legislation proposed

43 Advisory Group Report: Engagement, dated August 2025, at page 38 of Unredacted

Cabinet Materials (Wai 3565, #3.1.35(a)).

44 Cabinet Paper, December 2025, at [49] at p.9 of Unredacted Cabinet Materials (Wai

3565, #3.1.35(a)).

12



34.

to be affected by the Reforms. All of these rights and interests have been
the subject of separate policy and legislative development processes over
decades, including those arising out of significant Crown-Maori engagement,
such as SERPA and the Pae Ora Act.

By way of further example, Te ORA has long been concerned with the threat
of climate change to Maori health, and the particular vulnerability of Maori in
this regard. It is clear that the Treaty provision in the CCRA has as part of its
genesis both the rights and interests of Maori arising from New Zealand
Maori Council v Attorney-General (the "Lands" case) and the subsequent
enactment of the Crown Forest Assets Act 1989, leading to a significant
Maori interest in Crown forest assets across Aotearoa, as well as the rights
and interests of Maori generally in the response to climate change. The
Treaty provision in the CCRA was clearly intended to address the specific
impacts of the ETS on Maori, including Maori rights and responsibilities to
whenua were upheld (particularly in relation to indigenous forestry and
biodiversity) and the ability of Maori to participate in the ETS.*® Yet any such
analysis of these rights and interests, and impacts, is missing from the

Reforms.

(d) To what extent is the process followed by the Crown consistent or
inconsistent with the principles of the Treaty/te Tiriti?

35.

36.

The process (and outcome) was the product of Ministerial pre-determination,
without effective policy interrogation. This is failure of process. Dr Laking
identifies that the Crown has failed to act in accordance with its own policy,*°
by not fully engaging with the impacts of the Reforms on Maori health when
Cabinet made its decision to reduce the Te Tiriti standard to “take into

account”.

The process remains unchanged from that considered by the Tribunal in Nga
Matapono, which concerned Cabinet papers from as early as May 2025, and

it was at that point the Crown was found to be “fully aware” of the risk and yet

45 See Appendix A of these submissions, page 8.
46 Cabinet Office Circular, CO(24)7: Impact Analysis Requirements (16 December 2024) at

[6.1] <https://www.dpmc.govt.nz/sites/default/files/2024-12/co-24-7-impact-analysis-
requirements.pdf>.

13
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37.

the timeframe for the review had “reduced the scope for robust policy

analysis and engagement with Maori”.4’

In light of this, the Tribunal concluded that “repealing clauses that have
constitutional significance through such a process... would be inconsistent

with the principles of partnership and active protection”.*®

(e) What is the legal effect of the repeals of Treaty principles provisions
proposed on the Crown’s obligations under the Treaty of Waitangi/Te Tiriti o
Waitangi and on the rights of Maori therein recognised?

38.

39.

The principle of active protection requires the Crown to ensure taonga Maori,
and the rights and interests of Maori relatedly, are protected in its policies.*®
Hauora is a taonga protected under Article Il of Te Tiriti o Waitangi and the
existing Maori health inequities render that taonga severely vulnerable. The

Crown'’s duty is heightened where that taonga is vulnerable.*®

This is not a passive obligation.®" In that respect, “Treaty provisions can be
understood as one of the main legislative levers for active protection”.5?
Professor Papaarangi Reid’s evidence is clear that the Reforms will leave
Aotearoa with “weaker legislative recognition for the government’s obligation
to honour the Tiriti commitment to achieve health equity for Maori, than we

had under the previous NZPHDA over a quarter of a century ago”.%?

47

48

49

50

51

52

53

Nga Matapono/the Principles: The Report of the Tomokia Nga Tatau o Matangireia — the
Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill and Treaty
Clause Review Policies (Part Ill) (Wai 3300, 2024) at page 47.

Nga Matapono/the Principles: The Report of the Tomokia Nga Tatau o Matangireia — the
Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill and Treaty
Clause Review Policies (Part Ill) (Wai 3300, 2024) at page 47.

Waitangi Tribunal, Hdtia te rito o te harakeke, kei hea te kbmako e k6?7 The Interim Stage
One Report of the Education and Training Amendment Act and Te Mataiho Urgent
Inquiry: Pre-publication version (Wai 3553, 2026) at page 71.

At page 71.
At page 71.
At page 72.

Te ORA, Brief of Evidence of Professor Papaarangi Reid 18 May 2026 (Wai 3565, #A55)
at [21].

14



40.

41.

(f)

The evidence for Te ORA will explain:

(a) the context in which the Reforms take place — Maori health inequities,
which are already a product of breach and continued erosion of Te

Tiriti in the health sector;®*

(b) that the Reforms will exacerbate current inequities and disparities by
removing existing obligations on the health sector and workforce more

generally to provide Tiriti-based services and care;*

(c) the Crown’s duty under Te Tiriti to understand and respond to health
inequities in its collection, management, and use of health data will be
significantly impaired. This undermines Maori trust in the health

system and the ability to respond effectively with Maori solutions;% and

(d) that the Reforms put at risk crucial determinants of health — including
environment and education — which will contribute to poorer health

outcomes for Maori and exacerbate existing inequities.®’

The Crown has long been aware of Maori health inequities and disparities,*®
and any proposed Reforms that seek to actively exacerbate those existing

breaches represent a calculated disregard for impacts on Maori health.

What are the differences in legal meaning and effect between the current

Treaty principles provisions identified in the reform proposal and the
proposed amendments to those provisions by a Bill that will set the standard

54

55

56

57

58

Brief of Evidence of Professor Joanne Baxter 18 May 2026 (Wai 3565, #A54); Brief of
Evidence of Professor Papaarangi Reid 18 May 2026 (Wai 3565, #A55).

Te ORA, Brief of Evidence of Dr George R Laking 18 May 2026 (Wai 3565, #AS53); Brief
of Evidence of Professor Papaarangi Reid 18 May 2026 (Wai 3565, #A55).

Te ORA, Brief of Evidence of Associate Professor Bridget Robson 18 May 2026 (Wai
2565, filed on 18 May 2026); Brief of Evidence of Dr George R Laking 18 May 2026 (Wai
3565, #A53).

Te ORA, Brief of Evidence of Professor Papaarangi Reid 18 May 2026 (Wai 3565, #A55).
See, for example, Waitangi Tribunal reports on: The Napier Hospital and Health Services
Report (Wai 692, 2001); Hauora: Report on Stage One of the Health Services and
Outcomes Kaupapa Inquiry (Wai 1575, 2019); Haumaru: The COVID1-9 Priority Report
(Wai 2575, 2023); Hautupua — Te Aka Whai Ora (Maaori Health Authority) Priority
Report: Part One (Pre-publication version) (Wai 2575, 2024).
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to one of ‘take into account’ the Treaty of Waitangi/Te Tiriti o Waitangi and/or

its principles?

42.  Give effect is widely understood as the strongest statutory directive.*® We
agree with the Tribunal and officials that “downgrading treaty standards” to
“as low a standard as ‘take into account®® would signal “a shift in the
Crown'’s position on the status and importance of the Treaty”®' as it applies
to health.

43. The weighting and jurisprudence of these provisions is well understood
within legal jurisprudence and supported by well-established agency
practice. “Give effect to” creates a firm obligation on the part of those
subject” to it,®? and is a “powerful” obligation because it may require

substantive outcomes for Maori.®?

44, The inclusion of “give effect to” in the Pae Ora Act is salient given that the
Tribunal has previously concluded that the NZPHD Act was not Treaty-
compliant and that the primary health care framework does not properly

articulate, “or give effect to”, Treaty principles.®

45.  As described by Dr Laking, the impact of the Reforms must “be looked at
through a health lens” and the Crown'’s failure to do so is “a failure of process
even on the Crown’s own terms”.%® The existence of Maori health inequities
and disparities heighten the Crown’s duty of active protection — thus requiring
the strongest form of Tiriti protection in health legislation. This must be “give

effect to”.

59 We do not attempt to traverse the case law but simply note the analysis in the text of:
Kevin Hille, Carwyn Jones, and Damen Ward Treaty Law: Principles of the Treaty of
Waitangi in Law and Practice (Thomson Reuters, Wellington, 2023).

60 Waitangi Tribunal, Hitia te rito o te harakeke, kei hea te kbmako e k6? The Interim Stage
One Report of the Education and Training Amendment Act and Te Mataiho Urgent
Inquiry: Pre-publication version (Wai 3553, 2026) at page 73.

61 RIS: Options Analysis — Option Five at page 133 of Unredacted Cabinet Materials (Wai
3565, #3.1.35(a)).

62 Ngai Tai Ki Tamaki Tribal Trust v Minister of Conservation [2018] NZSC 122, [2019] 1
NZLR 368 at [48].

63 Ngai Tai Ki Tamaki Tribal Trust v Minister of Conservation [2018] NZSC 122, [2019] 1
NZLR 368 at [52].

64 See Chapter 5 of the Waitangi Tribunal, Hauora: Report on Stage One of the Health
Services and Outcomes Kaupapa Inquiry (Wai 1575, 2019).

85 Brief of Evidence of Dr George R Laking 18 May 2026 (Wai 3565, #A53) at [28].
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(g9) To what extent are each of the proposed repeals or amendments proposed
under the reform consistent or inconsistent with the principles of the Treaty/te

Tiriti?

46.

47.

In light of the above, it is plain that based on the material provided by the
Crown to date and the proposed lack of further engagement by the Crown
with Maori, none of the proposed repeals or amendments proposed under
the reform could be consistent with the principles of the Treaty/te Tiriti.
Referring to but one example, the evidence of Associate Professor Bridget
Robson is that “[AJmending the Treaty clauses in sections 3e, 4, and 14 to be
no higher than ‘take into account’ diminishes the Crown’s Te Tiriti obligations
to ensure Maori rights to data by which to monitor Crown actions and
inactions that affect health, a taonga whose protection is guaranteed in

Article Two of te Tiriti”.6®

We refer the Tribunal to Appendices A and B for our further analysis on the
original policy rationale underlying the intended Treaty provisions in each of

the proposed repeals or amendments considered by Te ORA.

(h) What real and/or potential prejudice (in addition to the impact on mana,
rangatiratanga, and partnership) arises for Maori from the proposed reforms?

48.

There is overwhelming evidence that:

(a) colonisation and structural inequities have shaped the wider

determinants of health for Maori;

(b) the Crown'’s failure to remediate significant inequities for Maori has
meant that Maori health was (and remains) exemplified by systemic

disparities, including in health outcomes; and

(c) that the health system has produced poor health outcomes for Maori.

66 Te ORA, Brief of Evidence of Associate Professor Bridget Robson 18 May 2026 (Wai

3565, #A14) at [10].
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49.

As already recognised by the Tribunal, Te Tiriti provisions are critical levers
for active protection®” to provide for the guarantee of tino rangatiratanga and

a move towards a pro-equity and Te Tiriti-centred health system and society.

50. As Associate Professor Bridget Robson has recorded for example, “if the
legislative requirement to give effect to the principles of te Tiriti [in the Data
and Statistics Act] is weakened, disaggregated data becomes discretionary,
which impacts the ability to respond appropriately. Maori health inequities
become harder to see, hard to prove, and harder to act on.”®® The clear
prejudice arising from this outcome is troubling.

51. The Crown has proceeded with the Reforms with full knowledge of:

(a) the dire outcomes for Maori in our health system and our society and
despite this, has wilfully not informed itself of the impacts of the
Reforms on existing health inequities for Maori;

(b) the compounding legislative reform in the health sector that has, or
proposes to, remove existing Te Tiriti protections, which provide
existing levers for the Crown to fulfil its duty of active protection; and

(c) thatthe Crown’s action in amending and/or repealing the relevant Te
Tiriti provisions will support a return to a health system where health
inequities are maintained.

52. This has caused and will cause significant prejudice and real-world harm to

the Wai 2499 claimants and to Maori generally.

(i) Are opportunities for Maori to influence the proposed reforms consistent
with Treaty/te Tiriti principles?

53.

Unsurprisingly, Te ORA has not been consulted. The review has taken place

covertly — the Crown was not forthcoming,® and its decisions have been

67

Waitangi Tribunal, Hdtia te rito o te harakeke, kei hea te kbmako e k6?7 The Interim Stage

One Report of the Education and Training Amendment Act and Te Mataiho Urgent
Inquiry: Pre-publication version (Wai 3553, 2026) at page 72.

68  Brief of Evidence of Associate Professor Bridget Robson 18 May 2026 (Wai 3565, #A14)

at [14].

69 Cabinet noted that the Minister of Justice did not plan to proactively release the paper;

See Minute of Cabinet, dated 26 February 2026, at [32], at page 144 of Unredacted

Cabinet Materials — Appendices to the Crown Memorandum of Counsel, dated 15 May

2026 (Wai 3565, #3.1.35(a)).



54.

55.

revealed by force within the context of the Education Inquiry. The Crown’s
decision to engage with a singular national body, the National lwi Chairs
Forum (and it should be noted not by the choice of that forum),”® instead of
engaging other wider interests and groups — like Te ORA —amounts to a

procedural breach of Te Tiriti.

The Crown again acted contrary to officials’ advice which said that its
approach to engagement risked “damage to the Maori-Crown relationships”’"
and noted that lack of engagement was contrary to Te Tiriti principles,
previous Tribunal recommendations in Nga Matapono,’? in the face of a

“Maori-Crown relationship [that] is currently in a fragile state”.”

The Crown has already instructed legislation to be drafted and introduced
before the end of the Parliamentary term — limiting natural justice rights to
challenging the decision in the courts.” This is particularly concerning to Te
ORA given the current Pae Ora (Amendment) Bill that is simultaneously
before the House, which proposes to repeal and amend references to Te
Tiriti. The prejudice is therefore compounding and amounts to a unilaterally

dismantling of Te Tiriti-based architecture in legislation.”

Relief sought by Te ORA

56.

Te ORA seeks that the Crown immediately halt the entire reform process,
given the significant procedural and substantive concerns with the Crown’s
process and the undermining of Te Tiriti that has already occurred and will

be further exacerbated if the decisions are not rescinded.

70

71

72

73

74

75

Minute of Cabinet, dated 26 February 2026, at [21], at page 145 of Unredacted Cabinet
Materials — Appendices to the Crown Memorandum of Counsel, dated 15 May 2026 (Wai
3565, #3.1.35(a)).

RIS: Options Analysis — Option Five at page 106 of Unredacted Cabinet Materials (Wai
3565, #3.1.35(a)).

Waitangi Tribunal, Nga Matapono/the Principles: The Report of the Tomokia Nga Tatau o
Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles
Bill and Treaty Clause Review Policies (Wai 3300, 2024).

RIS: Options Analysis — Option Five at page 137 of Unredacted Cabinet Materials (Wai
3565, #3.1.35(a)).

Minute of Cabinet, dated 26 February 2026, at [26] and [30], at page 145 of Unredacted
Cabinet Materials — Appendices to the Crown Memorandum of Counsel, dated 15 May
2026 (Wai 3565, #3.1.35(a)).

Brief of Evidence of Professor Papaarangi Reid 18 May 2026 (Wai 3565, #A55) at [20].
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57. At a minimum, if the review were to proceed, we refer to the Tribunal’s
original findings in Nga Matapono that the process provide for co-design of,
or full reflection of Maori views in, any amendments to Te Tiriti clauses,
especially in light of the constitutional dialogue that Treaty clauses
represent.’®

DATED this 20" day of May 2026

QQ\EQQW Q{}/\z@ﬁ/

P T Walker / R E Morar
Counsel for Te ORA

76 Waitangi Tribunal, Nga Matapono/the Principles: The Report of the Tomokia Nga Tatau o
Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles
Bill and Treaty Clause Review Policies (Part Ill) (Wai 3300, 2024) at page 49.
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	1. These submissions are filed on behalf of the Wai 2499 claim, a claim by Dr Rawiri Jansen and others on behalf of themselves and Te Ohu Rata o Aotearoa (the Māori Medical Practitioners Association) (Te ORA), as an interested party to the Wai 3565 Te...
	2. Over many years, Māori communities, including members of Te ORA, have been involved in the “development of a coherent legislative and policy response to Māori health inequity” that “has been incremental and decades in the making”.2F    By way of ex...
	3. In that time, members of Te ORA have consistently advocated for and contributed to wider understanding about how “colonisation and structural inequities have shaped the wider determinants of health for Māori”, and “the interwoven nature of the dete...
	4. These incremental gains in legislative and policy responses, including those reflected in the range of legislative responses to Māori health inequity at issue in this Inquiry, have been hard fought and reflect the efforts, the methodically gathered...
	5. In contrast to this incremental, evidence and rights-based approach, the Reforms appear to be based on ideology without evidence, and with the illusion of probity through a desktop-based report from an "Advisory Group to Ministers on references to ...
	6. The potential of the Reforms to have wide-ranging impacts on Māori interests, whether financial or otherwise, clearly also engages the potential for significant impacts on hauora Māori.  Equally concerningly, the Reforms include a clear choice to r...
	7. This represents a cavalier disregard by Cabinet for the impact of the Reforms, and a profound disrespect for Māori, for the Māori-Crown relationship and for all New Zealanders.8F   These conclusions are unlikely to be substantially affected by any ...
	8. As the evidence of Te ORA describes, one can only reach the conclusion that “the Reforms are inherently racist and show that, even when the stated intention is fairness or consistency, a failure to account for differential impact is racist in effec...
	9. Cabinet’s decision on 23 February 2026 represents a failure of the Crown to uphold the honour of the Crown, to uphold Te Tiriti o Waitangi and to actively protect Māori as a people and hauora Māori.
	10. These submissions address:
	(a) the background to Te ORA;
	(b) the four briefs of evidence filed by Te ORA in this inquiry;
	(c) discrete submissions on the statement of issues for this inquiry;10F  and
	(d) the relief sought by Te ORA.

	11. For Te ORA, the Reforms represent the Crown’s continued erosion arising from coalition agreements of Te Tiriti o Waitangi, including within the health sector, that put at risk the health and lives of Māori and future generations.  The Crown theref...
	12. Te ORA supports the statement of claim filed by Ngāti Hine,11F  and makes discrete and focused submissions on the prejudice arising from the Reforms specifically as it relates to the health workforce and the wider determinants of health that contr...
	13. Te ORA is a registered charity and professional body representing Māori medical students and doctors working as clinicians, researchers and teachers. Te ORA represents the majority of the Māori medical workforce.  Te ORA is the representative body...
	14. A key purpose of Te ORA is to advance the collective and individual health and development of Māori people, whānau and communities. Te ORA’s other objects include:
	(a) representing Māori medical practitioners and Māori medical students; and
	(b) giving effect to Te Tiriti in its entirety and specifically by recognising and promoting health as a taonga whose protection is guaranteed in Article Two of Te Tiriti.

	15. Te ORA has filed four (4) briefs of evidence in this Inquiry.  We summarise these briefs as follows:
	(a) Professor Joanne Baxter:12F  says that the ‘consistency’ rationale underpinning the Reforms is contrary to the purpose of the Pae Ora (Health Futures) Act 2022 (Pae Ora Act), which is supported by decades of work to develop a response to Māori hea...
	(b) Dr George Laking:14F  addresses the prejudice arising from:
	(i) the repeal of section 3(AB) of SERPA:15F  In Dr Laking’s view, section 3(AB)(d) serves as a useful instrument to consider the impacts of tobacco on Māori life expectancy and the Crown has failed to identify how the repeal would improve the health ...
	(ii) the proposal to weaken and further specify Te Tiriti provisions in the Data and Statistics Act 2022:16F  Dr Laking says that the existing Te Tiriti protections are crucial to ensuring Māori health data is collected, used, and managed in a Te Tiri...
	(iii) the weakening of section 6 of the Pae Ora Act: 17F   In Dr Laking’s view, the Crown has omitted the health impacts of the Reforms from its regulatory impact analysis and that this is not only contrary to the purpose of the Pae Ora Act, but is at...

	(c) Professor Papaarangi Reid:18F  traverses the systemic disparities that contribute to Māori health inequities and the wider determinants of health underpinning those inequities.  In particular, she says that the ‘consistency’ rationale represents t...
	(i) the compounding prejudice to Māori health arising from the Reforms in relation to the Pae Ora Act, SERPA and the Mental Health and Wellbeing Commission 2020 Act;21F  and
	(ii) the proposal to weaken and repeal Te Tiriti provisions in the Energy Efficiency and Conservation Act 2000 (EECA), Climate Change Response Act 2002 (CCRA)22F  and the Education and Training Act 2020 (ETA),23F  as they relate to crucial determinant...

	(d) Associate Professor Bridget Robson:24F  focuses on the prejudice arising from:
	(i) the repeal of section 3(AB) of SERPA: namely, that the repeal cannot be viewed in isolation of previous reforms of achieving a smokefree Aotearoa,25F  and taken together the Reforms risk a “total population” approach to smokefree policy, thereby e...
	(ii) the proposal to weaken and further specify Te Tiriti provisions in the Data and Statistics Act: which Associate Professor Robson says must also be viewed in conjunction with the Reforms relating to SERPA.  The cumulative effect she says will prej...


	16. Te ORA’s opening submissions do not attempt to address all of the issues comprehensively at this juncture.  These submissions are necessarily confined to certain aspects of the Reform as they specifically relate to Māori health and the wider deter...
	17. There is no policy rationale for the decisions.  If there is any rationale, it is solely reliant on the following coalition commitment:26F
	18. In its decisions, Cabinet seeks to “give effect” to the outcomes of the Advisory Group Review.  On 9 September 2024, Cabinet agreed that the purpose of this review was:27F
	19. The Cabinet decisions are contrary to officials’ advice. The review proceeds on the assumption that there is a policy problem which has not yet been identified.  This is despite warnings from officials’ that “the weighting of existing provisions i...
	20. The purported “uncertainties” the review seeks to address are without basis in evidence, law and policy.  Officials’ advised that “there is limited evidence available to support the assumption that existing provisions are causing uncertainty” and ...
	21. The Reforms do not achieve the rationale.  The Minister’s preferred option five to amend all Treaty provisions to “take into account” was found by officials’ to be “unlikely to meet the objective of ensuring Treaty provisions are clear as to how t...
	22. Instead of due consideration of advice from officials, the Cabinet decisions to reduce Treaty provisions to a standard of “take into account” appear to have proceeded simply on the basis of ‘the Minister’s view’:
	23. The evidence of Te ORA is unequivocal that the Reforms will exacerbate existing Māori health inequities, which are already a product of the Crown breaching its duty to actively protect hauora Māori.  This is alarming as hauora Māori is a vulnerabl...
	24. Cumulatively, to echo the findings of the Tribunal in its Hūtia te rito o te harakeke, kei hea te kōmako e kō? (Wai 3553) report, the Reforms represent a “calculated disregard for the treaty consequences of its course of action and the likely (and...
	25. The Advisory Group report did not include recommendations to:
	(a) repeal the Treaty provision SERPA33F  and/or the EECA;34F  or
	(b) reduce the standard in all Treaty provisions to be no higher than “take into account”.  This was a “late addition” by the Minister of Justice.35F

	26. Further, in relation to the Data and Statistics Act, officials recommended that the status quo was the preferred option.36F   To make it more prescriptive was “worse” as it put at risk Māori access to data.37F
	27. In respect of reducing the standard to “take into account” across legislation, officials’ preference was to maintain the status quo, as lowering the standard was found to have “no apparent benefits and risks significant damage to the Māori-Crown r...
	28. This impact was “likely to be exacerbated by the lack of consultation with Treaty partners”.40F   In respect of its recommendations, the Advisory Group recommended both general and targeted engagement with iwi, hapū and “groups relevant to a parti...
	29. Concerningly, aspects of the Cabinet Paper identify that there were unlikely to be particular implications, when the evidence for Te ORA is that this is clearly the case.  For example, the Cabinet Paper identified that it "is unlikely that the vie...
	30. There are also significant inconsistencies between the advice received by Crown, and the decisions themselves.  To illustrate this, we attach at Appendix B a table outlining that advice and the subsequent Cabinet decisions as they relate to the sp...
	31. The Crown did not undertake the robust policy analysis required to justify its Reforms to the specific Treaty clauses that principally concern Te ORA.  The Advisory Group’s ‘desktop review’ is not sufficiently detailed to understand the specific i...
	32. To underscore this point, we attach at Appendix A a table of the original policy rationale underlying the intended Treaty standard in each of the specific Acts affected by the Reforms (for the Acts addressed by Te ORA).  It is precisely this type ...
	33. This lack of analysis is concerning because it is clear that a range of Treaty rights and interests are engaged across the 19 pieces of legislation proposed to be affected by the Reforms.  All of these rights and interests have been the subject of...
	34. By way of further example, Te ORA has long been concerned with the threat of climate change to Māori health, and the particular vulnerability of Māori in this regard.  It is clear that the Treaty provision in the CCRA has as part of its genesis bo...
	35. The process (and outcome) was the product of Ministerial pre-determination, without effective policy interrogation.  This is failure of process.  Dr Laking identifies that the Crown has failed to act in accordance with its own policy,45F  by not f...
	36. The process remains unchanged from that considered by the Tribunal in Ngā Mātāpono, which concerned Cabinet papers from as early as May 2025, and it was at that point the Crown was found to be “fully aware” of the risk and yet the timeframe for th...
	37. In light of this, the Tribunal concluded that “repealing clauses that have constitutional significance through such a process… would be inconsistent with the principles of partnership and active protection”.47F
	38. The principle of active protection requires the Crown to ensure taonga Māori, and the rights and interests of Māori relatedly, are protected in its policies.48F   Hauora is a taonga protected under Article II of Te Tiriti o Waitangi and the existi...
	39. This is not a passive obligation.50F   In that respect, “Treaty provisions can be understood as one of the main legislative levers for active protection”.51F   Professor Papaarangi Reid’s evidence is clear that the Reforms will leave Aotearoa with...
	40. The evidence for Te ORA will explain:
	(a) the context in which the Reforms take place – Māori health inequities, which are already a product of breach and continued erosion of Te Tiriti in the health sector;53F
	(b) that the Reforms will exacerbate current inequities and disparities by removing existing obligations on the health sector and workforce more generally to provide Tiriti-based services and care;54F
	(c) the Crown’s duty under Te Tiriti to understand and respond to health inequities in its collection, management, and use of health data will be significantly impaired.  This undermines Māori trust in the health system and the ability to respond effe...
	(d) that the Reforms put at risk crucial determinants of health – including environment and education – which will contribute to poorer health outcomes for Māori and exacerbate existing inequities.56F

	41. The Crown has long been aware of Māori health inequities and disparities,57F  and any proposed Reforms that seek to actively exacerbate those existing breaches represent a calculated disregard for impacts on Māori health.
	42. Give effect is widely understood as the strongest statutory directive.58F  We agree with the Tribunal and officials that “downgrading treaty standards” to “as low a standard as ‘take into account’”59F  would signal “a shift in the Crown’s position...
	43. The weighting and jurisprudence of these provisions is well understood within legal jurisprudence and supported by well-established agency practice.  “Give effect to” creates a firm obligation on the part of those subject” to it,61F  and is a “pow...
	44. The inclusion of “give effect to” in the Pae Ora Act is salient given that the Tribunal has previously concluded that the NZPHD Act was not Treaty-compliant and that the primary health care framework does not properly articulate, “or give effect t...
	45. As described by Dr Laking, the impact of the Reforms must “be looked at through a health lens” and the Crown’s failure to do so is “a failure of process even on the Crown’s own terms”.64F   The existence of Māori health inequities and disparities ...
	46. In light of the above, it is plain that based on the material provided by the Crown to date and the proposed lack of further engagement by the Crown with Māori, none of the proposed repeals or amendments proposed under the reform could be consiste...
	47. We refer the Tribunal to Appendices A and B for our further analysis on the original policy rationale underlying the intended Treaty provisions in each of the proposed repeals or amendments considered by Te ORA.
	48. There is overwhelming evidence that:
	(a) colonisation and structural inequities have shaped the wider determinants of health for Māori;
	(b) the Crown’s failure to remediate significant inequities for Māori has meant that Māori health was (and remains) exemplified by systemic disparities, including in health outcomes; and
	(c) that the health system has produced poor health outcomes for Māori.

	49. As already recognised by the Tribunal, Te Tiriti provisions are critical levers for active protection66F  to provide for the guarantee of tino rangatiratanga and a move towards a pro-equity and Te Tiriti-centred health system and society.
	50. As Associate Professor Bridget Robson has recorded for example, “if the legislative requirement to give effect to the principles of te Tiriti [in the Data and Statistics Act] is weakened, disaggregated data becomes discretionary, which impacts the...
	51. The Crown has proceeded with the Reforms with full knowledge of:
	(a) the dire outcomes for Māori in our health system and our society and despite this, has wilfully not informed itself of the impacts of the Reforms on existing health inequities for Māori;
	(b) the compounding legislative reform in the health sector that has, or proposes to, remove existing Te Tiriti protections, which provide existing levers for the Crown to fulfil its duty of active protection; and
	(c) that the Crown’s action in amending and/or repealing the relevant Te Tiriti provisions will support a return to a health system where health inequities are maintained.

	52. This has caused and will cause significant prejudice and real-world harm to the Wai 2499 claimants and to Māori generally.
	53. Unsurprisingly, Te ORA has not been consulted. The review has taken place covertly – the Crown was not forthcoming,68F  and its decisions have been revealed by force within the context of the Education Inquiry.  The Crown’s decision to engage with...
	54. The Crown again acted contrary to officials’ advice which said that its approach to engagement risked “damage to the Māori-Crown relationships”70F  and noted that lack of engagement was contrary to Te Tiriti principles, previous Tribunal recommend...
	55. The Crown has already instructed legislation to be drafted and introduced before the end of the Parliamentary term – limiting natural justice rights to challenging the decision in the courts.73F   This is particularly concerning to Te ORA given th...
	56. Te ORA seeks that the Crown immediately halt the entire reform process, given the significant procedural and substantive concerns with the Crown’s process and the undermining of Te Tiriti that has already occurred and will be further exacerbated i...
	57. At a minimum, if the review were to proceed, we refer to the Tribunal’s original findings in Ngā Mātāpono that the process provide for co-design of, or full reflection of Māori views in, any amendments to Te Tiriti clauses, especially in light of ...



