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MAY IT PLEASE THE TRIBUNAL.:

Introduction

1. These opening submissions are filed on behalf of Wai 3349 - a claim
by Jack McDonald on behalf of kaimahi Maori members of Te
Pdkenga Here Tikanga Mahi, the New Zealand Public Service

Association, as Interested Parties in this Inquiry.

2. Te PUkenga Here Tikanga Mahi is the largest trade union in
Aotearoa representing more than 95,000 workers including more
than 11,000 kaimahi Maori across the public service and state
sector, local government, the health workforce, iwi organisations,

and community groups. '

3. Te Riananga o Nga Toa Awhina is the Maori governance structure
within Te Pikenga Here Tikanga Mahi. All Maori members of the

union are affiliated to Te Rinanga.

4. Participation within this Inquiry is part of the Union’s advocacy to
advance Te Tiriti o Waitangi in the workplaces and in law for and on
behalf of kaimahi Maori members supported by Te Rinanga o Nga

Toa Awhina.

5.  Te Pikenga Here Tikanga Mahi assert that the Crown’s relationship
with kaimahi Maori within the public service sector is underpinned
by the Crown’s commitment to the Treaty of Waitangi and the Treaty

Partnership.

6. Kaimahi Maori within the public service play an important role in

supporting the Crown to meet its Treaty obligations toward Maori.

7. The Treaty clause review threatens to water down or remove
express legislative commitments of certain Crown departments to

act in accordance with the Treaty of Waitangi.

| Wai 3565, #A13 at [3].



8. The removal or watering down of public sector Treaty commitments

will have a direct impact on the job security of kaimahi, such as

those within Maori directorates, who support those state

departments with their Treaty obligations.

9.  Such changes also impact the capability and capacity of the Crown

to give effect to its Tiriti obligations to Maori.

Issues

10. The issues for consideration in this Inquiry are:

a)

b)

What is the Crown’s rationale for the decisions made by
Cabinet on 23 February 20267

Did the Crown adequately inform itself of the effect on the
Crown’s obligations and the potential risks to the Treaty of
Waitangi/te Tiriti o Waitangi interests of Maori created by
repealing or amending each of the provisions referring to the
Treaty/te Tiriti principles that are within the scope of the

proposed reforms?

In determining to repeal or amend each of those provisions,
what, if any, measures did the Crown take to ensure the
Treaty/te Tiriti interests of Maori would be upheld within the

legislative frameworks to which each provision relates?

To what extent is the process followed by the Crown
consistent or inconsistent with the principles of the Treaty/te

Tiriti?

What is the legal effect of the repeals of Treaty principles
provisions proposed on the Crown’s obligations under the
Treaty of Waitangi/Te Tiriti o Waitangi and on the rights of

Maori therein recognised?

What are the differences in legal meaning and effect between
the current Treaty principles provisions identified in the reform
proposal and the proposed amendments to those provisions
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)

by a Bill that will set the standard to one of ‘take into account’
the Treaty of Waitangi/Te Tiriti o Waitangi and/or its

principles?

To what extent are each of the proposed repeals or
amendments proposed under the reform consistent or

inconsistent with the principles of the Treaty/te Tiriti?

What real and/or potential prejudice (in addition to the impact
on mana, rangatiratanga, and partnership) arises for Maori

from the proposed reforms?

Are opportunities for Maori to influence the proposed reforms

consistent with Treaty/te Tiriti principles?

Issues addressed on behalf of Te Pukenga Here Tikanga Mahi

11.

12.

13.

Te Pukenga Here Tikanga Mahi’s distinct contribution to the Inquiry

is with respect to the impact of the removal or reduction of Treaty

commitments within the public sector including the direct impact on

the roles and working conditions of kaimahi Maori; more broadly on

the delivery by Crown departments of public services to Maori.

As such these submissions will address the issues of:

a)

b)

Did the Crown adequately inform itself of the effect on the
Crown’s obligations and the potential risks to the Treaty of
Waitangi/te Tiriti o Waitangi interests of Maori created by
repealing or amending each of the provisions referring to the
Treaty/te Tiriti principles that are within the scope of the

proposed reforms?

What real and/or potential prejudice (in addition to the impact
on mana, rangatiratanga, and partnership) arises for Maori

from the proposed reforms?

With respect to Te Pidkenga Here Tikanga Mahi’s significant

advocacy role for Te Tiriti and kaimahi Maori in the public service



sector and the state sector the opening submissions will also

consider:

a)  Are opportunities for Maori to influence the proposed reforms

consistent with Treaty/te Tiriti principles?

Principles of Te Tiriti o Waitangi

14. Te Pikenga Here Tikanga Mahi rely on the following principles of
the Treaty of Waitangi.

Partnership

15. Te Pukenga Here Tikanga Mahi adopt the findings made in Stage 1
of Te Paparahi o Te Raki Inquiry (“the Wai 1040 Inquiry”), where the

Tribunal states:?

Our essential conclusion, therefore, is that the rangatira did
not cede their sovereignty in February 1840; that is, they
did not cede their authority to make and enforce law over
their people and within their territories, rather, they agreed
to share power and authority with the Governor. They and
Hobson were to be equal, although of course they had
different roles and different spheres of influence. The detail
of how this relationship would work in practice, especially
where the Maori and European populations intermingled,
remained to be negotiated over time on a case-by-case
basis. But the Rangatira did not surrender to the British the
sole right to make and enforce law over Maori. it was up to
the British, as the party drafting and explaining the treaty,
to make absolutely clear that this was their intention.
Hobson’s silence on this crucial matter means that the
Crown’s own self-imposed condition of obtaining full and

free Maori consent was not met.

2 Waitangi Tribunal He Whakaputanga me te Tiriti The Declaration and the Treaty: The
Report on Stage 1 of the Paparahi o Te Raki Inquiry (Wai 1040, 2014) at 527.
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16. Accordingly, Te Tiriti o Waitangi envisaged a partnership where
rangatiratanga would continue to subsist alongside kawanatanga,
enabling both the Crown and Rangatira to exercise mana over their

own people (and interests) in accordance with their own tikanga.

17. A further cornerstone of the principle of partnership is the principle
of mutual benefit or mutual advantage. In the Mangonui Sewerage

Report, the Tribunal notes:3

The basic concept was that a place could be made for
two people of vastly different cultures, of mutual
advantage, and where the rights, values and needs of
neither would necessarily be subsumed...It is obvious
however that to achieve the objective, compromises on
both sides are required and a balance of interests must

be maintained.

18. The underlying premise is that both partners signed the Treaty
expecting to benefit from the arrangement. This principle requires
that “the needs of both cultures must be provided for and
compromise may be needed in some cases to achieve this

objective”.*
19. In the Waitangi Tribunal Hauora Report the Tribunal stated:5

The Treaty established a relationship akin to a
partnership and imposed on both Treaty partners an
obligation ‘to act towards each other reasonably and
with the utmost good faith’.® The principle of
partnership itself is expressed through the necessary
balancing of the concepts of kawanatanga and tino
rangatiratanga expressed in articles 1 and 2 of the
Treaty.” In the Te Whanau o Waipareira Inquiry, the

Tribunal concluded that partnership ‘serves to

3 Waitangi Tribunal Report of the Waitangi Tribunal on the Mangonui Sewerage Claim
(Wai 17, 1988) at 4.

4 Waitangi Tribunal, Ngawha Geothermal Resource Report (Wai 304, 1993) at 137.

5 Waitangi Tribunal, Hauora Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Wai 2575, 2023) at 27.

6 New Zealand Maori Council v Attorney General [1987] 1 NZLR 641 (CA), p667.

7 Treaty of Waitangi Act 1975, sch 1, arts 1, 2.



describe a relationship where one party is not
subordinate to the other but where each must respect

the other’s status and authority in all walks of life’.8

Thus, the Treaty of Waitangi was based on the
fundamental exchange of kawanatanga, the right of
the Crown to govern and make laws for the country, in
exchange for the right of Maori to exercise tino
rangatiratanga over their land, resources, and people.
The Crown’s right of kdwanatanga is not unfettered.
The guarantee of tino rangatiratanga requires the
Crown to acknowledge Maori control over their
tikanga, resources, and people and to allow Maori to
manage their own affairs in a way that aligns with their

customs and values.®

In the Napier Hospital and Health Services Report, the
Tribunal stated that the duty of good faith conduct
establishes ‘the general character of the relationship’
between Maori and the Crown.'® Neither the right of
Maori to manifest and direct their rangatiratanga nor
the Crown’s right to govern is absolute: ‘each must be
conditioned by the other's needs and the duties of
mutual respect. However, because the power
imbalance in the Maori—Crown relationship favours the
Crown, it is the Crown’s Treaty responsibility to ensure

that Maori are not disadvantaged in that relationship. !

Active Protection

20. ltis well-founded that the Crown’s duty of active protection is central

to the principles of the Treaty of Waitangi. The principle recognises

8 Waitangi Tribunal, Te Whanau o Waipareira Report (Wellington: GP Publications,
1998), pxxvi.

9 Waitangi Tribunal, T Mai te Rangi! Report on the Crown and Disproportionate
Reoffending Rates (Wellington: Legislation Direct, 2017), p21.

10 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wellington:
Legislation Direct, 2001), p66.

1 Waitangi Tribunal, Te Whanau o Waipareira Report, ppxxvi, 16, 30.



21.

that the Crown is no longer at liberty to merely “smooth the pillow of

the dying race” or to sit on its hands and turn a blind eye to serious

levels of harm suffered by Maori in breach of the principles of the

Treaty of Waitangi. The notion that the principle encompasses an

obligation upon the Crown to take proactive steps to ensure that

Maori interests and taonga are protected was established by the

Tribunal as early 1985 in the Manukau Report where it stated: '2

The Treaty of Waitangi obliges the Crown not only to

recognise the Maori interests specified in the Treaty but

actively to protect them. The possessory guarantees of

the second article must be read in conjunction with the

preamble (where the Crown is “anxious to protect” the

tribes against envisaged exigencies of emigration) and

the third article where a “royal protection” is conferred.

It follows that the omission to provide that protection is

as much a breach of the treaty as a positive act that

removes those rights.

The duty of active protection is not limited to the protection of

proprietal

interests but extends to the protection of Maori

themselves: 3

The Tribunal's conception of the Maori interests to be

protected go beyond property and encompass tribal

authority, Maori cultural practices and Maori

themselves, as groups and individuals. The Tribunal

has endorsed a holistic reading of the Treaty and

presents the principle of protection as a theme

fundamental to the entire document, which is explicitly

referenced in the Preamble and Article lll, and which is

not confined to Article Il matters.

12 Waitangi Tribunal Report of the Waitangi Tribunal on the Manukau claim (Wai 8, 1989)

at 79.

13 Te Puni Kokiri/Ministry of Maori Development He tirohanga o kawa ki te Tiriti o Waitangi,
the principles of the Treaty of Waitangi as expressed by the courts and the Waitangi
Tribunal Wellington 2001, at 95.
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22. From a tikanga Maori perspective, nothing could be more
sacrosanct than the life and wellbeing of tangata Maori and their

whanau, hapt and iwi.

23. The Privy Council further noted that the duty of active protection
requires vigorous action where a taonga is threatened, especially
where its vulnerability can be traced to earlier breaches of the

Treaty: 4

. if as is the case with the Maori language at the
present time, a taonga is in a vulnerable state, this has
to be taken into account by the Crown in deciding the
action it should take to fulfil its obligations. This may
well require the Crown to take especially vigorous action
for its protection. This may arise, for example, if the
vulnerable state can be attributed to past breaches of
the Crown of its obligations and may extend to the
situation where those breaches are due to legislative

action.
24. In the Hauora Report the Tribunal stated: '°

The principle of active protection also arises from the
Treaty partnership, through the exchange of
kawanatanga and tino rangatiratanga.’® This includes
the Crown’s obligation to protect actively Maori tino
rangatiratanga, including the Maori right to autonomy. '”
Thus, in the modern context, the Tribunal has
considered that the Treaty guarantee of tino
rangatiratanga affords Maori, through their iwi, hapa, or

other organisations of their choice, the right to decision-

4 New Zealand Maori Council v Attorney General [1994] 1 NZLR 513 (PC) [Broadcasting
Assets case] at 517.

15 Waitangi Tribunal, Hauora Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Wai 2575, 2023) at 30.

16 Waitangi Tribunal, The Whakatéhea Mandate Inquiry Report (Wellington: Pre-
publication version, 2018), p23; Waitangi Tribunal, Td Mai te Rangi! p21; New Zealand
Maori Council v Attorney-General [1987] 1 NZLR 641 (CA), p664.

7 Waitangi Tribunal, Tauranga Moana, 1886—2006: Report on the Post-Raupatu Claims,
2 vols (Wellington: Legislation Direct, 2010), vol 1, p22; Waitangi Tribunal, The Ngapuhi
Mandate Inquiry Report, p23; Waitangi Tribunal, Te Whanau o Waipareira Report, p215.
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making power over their affairs.'® As the Tribunal noted
in the Ngapuhi Mandate Inquiry Report, ‘the capacity of
Maori to exercise authority over their own affairs as far
as practicable within the confines of the modern State’

is key to the active protection of tino rangatiratanga. '°

The Tribunal has affirmed that the Treaty guarantee of
tino rangatiratanga was a promise of active protection of
Maori autonomy. In encompassing autonomy and self-
government to the fullest extent possible, tino
rangatiratanga is an equivalent term to mana
motuhake.?® Together, these statements provide clear
indications of a Treaty-compliant partnership that
recognises tino rangatiratanga adequately, including the
Maori ‘right to autonomy and self-government, and their
right to manage the full range of their affairs in

accordance with their own tikanga’.?!

However, the guarantee of tino rangatiratanga is not
absolute and unqualified. Whilst the obligation is
consistent, the Crown is not required to go beyond what
is reasonable in the prevailing circumstances. What is
reasonable will change depending on the circumstances

that exist at the time.22

Participation and Equity

25. The obligations arising from partnership, and active protection give

rise to the principle of participation and in particular, the principle

8 Waitangi Tribunal, The Ngatiwai Mandate Inquiry Report (Wellington: Legislation
Direct, 2017), p27; Waitangi Tribunal, Te Whanau o Waipareira Report, p215; Waitangi
Tribunal, Ngapuhi Mandate Inquiry Report, p24; Waitangi Tribunal, Turanga Tangata
Turanga Whenua: The Report on the Turanganui a Kiwa Claims, 2 vols (Wellington :
Legislation Direct, 2004), vol 2, p739.

19 Waitangi Tribunal, The Ngapuhi Mandate Inquiry Report, p23.

20 Waitangi Tribunal, Tauranga Moana, vol 1, p20 ; Waitangi Tribunal, He Maunga
Rongo: Report on the Central North Island Claims, 4 vols (Wellington : Legislation Direct,
2008), vol 1, p172 ; Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi
(Wellington : Legislation Direct, 1996), pp6, 20.

21 Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Pétae Claims — Pre-
publication Version, Parts | and Il (Wellington: Waitangi Tribunal, 2018), p189.

22 New Zealand Maori Council v Attorney-General [1994] 1 NZLR 513 (PC), p517.



26.

that Maori are entitled to participate equitably alongside Pakeha
from Crown policy and legislation. This requires the Crown to act
fairly toward both Pakeha and Maori — the interests of settlers could
not be prioritised to the disadvantage of Maori. Where Maori have
been disadvantaged, the principle of participation and equity — in
conjunction with the principles of partnership and active protection

require that active measures be taken to restore the balance.
The Tribunal stated in the Hauora Report: 2}

A further condition of the Treaty relationship is the
Crown’s duty to act with fairness and justice to all
citizens. Article 3 of the Treaty confirms that Maori have
all the rights and privileges of British subjects.?* The
Tribunal has found that this article not only guarantees
Maori freedom from discrimination but also obliges the
Crown to positively promote equity.?® It is through article
3 that Maori, along with all other citizens, are placed
under the protection of the Crown and are therefore
assured equitable treatment from the Crown to ensure
fairness and justice with other citizens. As the Tribunal
states in its pre-publication report, Te Mana Whatu
Ahuru : Report on Te Rohe Pétae Claims, ‘the Crown
could not favour settlers over Maori at an individual
level, and nor could it favour settler interests over the
interests of Maori communities’.?® Further, the Tribunal
has found that the Treaty principle of equity obliges the
Crown to ‘meet a basic standard of good government’,
by acting in accordance with its own laws and ensuring

that Maori rights and privileges as citizens have the

23 Waitangi Tribunal, Hauora Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Wai 2575, 2023) at 33.

24 Treaty of Waitangi Act 1975, sch 1, art 3.

25 Waitangi Tribunal, The Napier Hospital and Health Services Report, pp48, 62;
Waitangi Tribunal, Report on the Crown'’s Foreshore and Seabed Policy (Wellington:
Legislation Direct, 2004), p133; Waitangi Tribunal, The Mohaka ki Ahuriri Report
(Wellington : Legislation Direct, 2004), p27; Waitangi Tribunal, The Te Arawa Mandate
Report (Wellington : Legislation Direct, 2004), p94 ; Waitangi Tribunal, The Offender
Assessment Policies Report (Wellington : Legislation Direct, 2005), p13 ; Waitangi
Tribunal, He Maunga Rongo, vol 2, p428.

26 Waitangi Tribunal, Te Mana Whatu Ahuru — Pre-publication Version, Parts | and |I,

p185.
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protection of the law in practice.?” To this end, in its
inquiry into Te Rohe Potae claims, the Tribunal said that
the Crown ‘should be accountable for its actions in

relation to Maori and subject to independent scrutiny’.?8

In this way, the principle of equity is closely linked to the
principle of active protection. Alongside the active
protection of tino rangatiratanga is the Crown's
obligation, when exercising its kawanatanga, to protect
actively the rights and interests of Maori as citizens. At
its core, the principle of equity broadly guarantees
freedom from discrimination, whether this discrimination
is conscious or unconscious. Like active protection, for
the Crown to satisfy its obligations under equity, it must
not only reasonably ensure Maori do not suffer inequity
but also actively inform itself of the occurrence of

inequity.

Treaty Clause Review Process

27. We understand key milestones in the Crown’s process for Treaty

clause review and Treaty Principles Reform as set out below.

28. In 2023, the incoming government reached a coalition agreement

including to: 2

Conduct a comprehensive review of all legislation (except
when it is related to, or substantive to, existing full and
final Treaty settlements) that includes 'The Principles of
the Treaty of Waitangi" and replace all such references
with specific words relating to the relevance and

application of the Treaty or repeal the references.

27 Waitangi Tribunal, He Maunga Rongo, vol 2, pp428-429.

28 Waitangi Tribunal, Te Mana Whatu Ahuru — Pre-publication Version, Parts | and |I,
p189.

29 Coallition Agreement between the National Party and the New Zealand First Party
2023, p 10.
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29. The scale of the reforms is significant. The review initially targeted
28 laws, dating back to 1986, with the aim of either replacing Treaty

references with more specific language or removing them entirely.

30. InJuly 2025, the review was reduced to 23 statutes administered by
13 government agencies including key legislation relating to a broad
range of areas of law, including health care, local government care
of children, climate change, water services, data and statistics, and

education.3°

31. Legislation that refers to the Treaty, as opposed to Treaty principles,
have generally been excluded from the review. The exception is
section 127(1)(d) of the Education and Training Act 2020, whose
Treaty provisions were being separately reviewed and have been

included. Legislation which is excluded includes:

a) The Conservation Act 1987 and Crown Minerals Act
1991. These are currently under review in a separate parallel

process run by the relevant government agency.

b) Resource Management Act 1991. It is undergoing a re-write

which includes changing Treaty of Waitangi provisions.

c) Public Finance Act 1989. It was excluded on the basis that it
related to Treaty settlements or specific Crown-Maori

agreements.

32. February 2026: Cabinet made policy decisions and invited the
Minister of Justice to issue drafting instructions (see Review
outcome below) with a final scope of 19 Acts managed by 11

agencies.

33. April 2026: The Minister of Justice wrote to the National Iwi Chairs
Forum seeking to engage on the proposed changes before
legislation is introduced to Parliament and referred to a select

committee for public submissions.

30 Ministry of Justice Review of legislation including reference to the principles of the
Treaty of Waitangi | New Zealand Ministry of Justice as at 13 November 2025.
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34. Following consideration of the Advisory Group’s report by the
Oversight Group, Cabinet decided on 23 February 2026 to:3'

a) amend references within the final scope of the review so that
in situations where a Treaty standard is needed, no higher
standard than “take into account” is used. “Treaty standards”
indicate the strength or nature of the Crown’s Treaty
obligation. Cabinet’'s decision means that in instances where
stronger standards like “give effect” are used, this would be

replaced with “take into account”.

b) replace broad provisions with descriptive provisions. The
proposal to make provisions more specific applies to section
8 of the Hazardous Substances and New Organisms Act
1996, and section 14(a) of the Data and Statistics Act 2022.

c) standardise the drafting of provisions, including by ensuring a
reference to both the Treaty of Waitangi and te Tiriti o
Waitangi is used in all instances. Standardisation changes
are drafting amendments that do not affect the underlying

policy of each Act.

Current Impacted Legislation

35. The Government is proposing to repeal a number of provisions, two
of which duplicate other provisions in the same Acts. The provisions

proposed for repeal are: 32
a)  Section 84(b) of the Crown Pastoral Land Act 1998
b)  Section 536A(1) of the Education and Training Act 2020

c) Section 6(d) of the Energy Efficiency and Conservation Act
2000

31 Wai 3565 #3.1.35(a), pp 143-146.
32 Wai 3565, #3.1.35(a), pp 143-144.
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36.

d)

Act 2023

Products Act 1990.

Treaty Principles clauses are: 33

Sections 4 and 5(1)(b) of the Organic Products and Production

Section 54 of the Plant Variety Rights Act 2022

Section 3AB of the Smokefree Environments and Regulated

The Acts within the final scope of the review for standardisation of

Act

Agency

Land Transport Management Act 2003: s4

Ministry of Transport

Pae Ora (Healthy Futures) Act 2022: ss 5(1)
and 6

SmokeFree Environments and Regulated
Products Act 1990: s 3AB

Mental Health and Wellbeing Commission Act
2020: ss 3(b)(i) and 9(1)(a)

Ministry of Health

Criminal Cases Review Commission Act 2019:
s 15(3)

Ministry of Justice

Energy Efficiency and Conservation Act 2000:
s 6(d)

Plant Variety Rights Act 2022: ss 4 and 54

Ministry of Business,
Innovation and
Employment

Organic Products and Production Act 2023: ss
4 and 5(1)(b)

Ministry for Primary
Industries

Local Government Act 2002: s 4

Taumata Arowai — the Water Services
Regulator Act 2020: ss 5(g)(i) and 19(1)(b)(i)

Digital Identity Services Trust Framework Act
2023: ss 4(2), 9, 47(2)(b)(ii)

Department of
Internal Affairs

Hazardous Substances and New Organisms
Act 1996:s 8

Climate Change Response Act 2022: s 3A

Exclusive Economic Zone and Continental
Shelf (Environmental Effects) Act 2012: ss 3(3)

Ministry for the
Environment

3 Wai 3565, #3.1.35(a), p 145.
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and 12

Environment Act 1986: Preamble

Data and Statistics Act 2022: ss 3(e), 4, and Statistics New
14(a) Zealand

Crown Pastoral Act 1998, ss 5 and 84(b) Land Information
New Zealand

Education and Training Act 2020: Ministry of Education
ss 3(2)(e), 4(d), 5(4)(c)(iii), 6(2), 9, 32(h),
398B, 476(4)(b)(v), 535B(a), 536A(1), Sch 13
cl 4(d)(i)

Oranga Tamariki Act 1989: s 4(1)(f) Ministry for Children

37. Legislation that refers to the Treaty, as opposed to Treaty principles,
has generally been excluded from the review. The exception is
Treaty provisions in the Education and Training Act 2020 which

Cabinet decided to include in this review.

Crown Capacity and Capability to Meet Tiriti Obligations to Maori
38. Treaty clauses are not merely symbolic.

39. They are practical constitutional mechanisms through which the
Crown embeds, operationalises, and gives effect to Treaty

obligations across the public sector.

40. Such provisions guide statutory interpretation, inform administrative
decision-making, shape policy development, and ensure that public
entities remain attentive to Maori rights and interests when

exercising public power.

41. In a recent review into the importance of Crown capability to
recognise and address issues for Maori in particular meeting Treaty

settlement commitments, the Auditor General has noted: 34

3 Controller and Auditor General The State Services Commission: Capability to
recognise and address issues for Maori 22 January 2004 at [2.22] to [2.27].
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Since the first settlement negotiations began in 1989,
the number of settlements have effectively doubled
each decade until 2020. Eleven deeds of settlement
were agreed between 1989 and 2000, 24 between 2001
and 2010, 52 between 2011 and 2020, and at least 13
since 2021. Through the process of achieving
settlements between iwi and hapi and the Crown, public
organisations have become responsible for increased

volumes of settlement redress.

Today, about 150 public organisations are responsible
for about 12,000 individual settlement commitments. In
some instances, public organisations are responsible for
hundreds of commitments. Four public organisations
are each responsible for more than a thousand

commitments.

Settlements have also become more complex over time.
Early settlements were about a single claim or issue.
However, since 1999, Governments have preferred to
seek settlements with what it terms “large natural
groupings” — with “groups of tribal interests, rather than

with individual hapd or whanau within a tribe”.

As a result, public organisations are responsible for
settlements that can involve a wide range of redress,
which can sometimes be novel and complex.
Settlements can involve public organisations using
existing tools and procedures to provide redress (such
as financial and property transfers) or including post-
settlement governance entities in existing processes
(such as consulting with them as part of developing
strategies and plans and carrying out regulatory

processes).

Settlements can also require public organisations to set
up new processes and sometimes new entities. Co-
governance and co-management arrangements often

require public organisations to work with iwi and hapa in

16



ways that they have not previously — even if they have

had pre-existing relationships with the same groups.

The nature of negotiations means that, although most or
all settlements feature common redress types, some
types of redress are tailored to individual settlements.
We were told that this is likely to continue to be the case
for the settlements that are yet to be negotiated and
agreed. We were also told that some complex

settlements are yet to be negotiated.

42. The Auditor General went on to note that senior public servants
need to have the right knowledge, skills, and experience to manage

the Crown’s Treaty obligations effectively.

The Auditor General also recommended that senior
public servants are afforded support to build internal

capability to meet Crown Treaty responsibilities: 3>

We heard from senior public servants at core Crown
agencies, including chief executives, that meeting
settlement commitments and managing relationships
with post-settlement governance entities was a much
more significant aspect of their roles than they had

anticipated.

We heard that investing enough time and attention to
improving relationships with post-settlement
governance entities is especially challenging, in what

are already demanding roles.

We also heard that senior public servants would like
more support to assist them to do this well. For example,
senior public servants at two of the organisations we
spoke with told us that maintaining productive
relationships with post settlement governance entities
needed considerable sensitivity and resilience. This was

especially so given the public sector’s historical actions

35 Ibid at [5.49] to [5.58].
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and omissions — and those of their organisations in

particular.

One senior public servant told us that they had sought
opportunities to upskill and develop to help them
manage these responsibilities. This included seeking
connections with experienced chief executives and
relationships with their counterparts at post-settlement

governance entities.

Brokering, leading, and maintaining enduring
relationships with post-settlement governance entities
and the people they represent — on behalf of the public
organisation, the wider public sector, and the

government — is a complex role.

In our view, senior public servants need to have the right
knowledge, skills, and experience to manage these
obligations effectively. In our view, the Public Service
Commission should support chief executives with
ongoing capability development, including in a way that
prepares them to develop the capability of the senior
public servants who report to them. This is particularly
important for public organisations with large numbers of,

or complex, settlement commitments.

The Public Service Act 2020 requires the Public Service
Commissioner to develop and implement a strategy for
developing senior leadership and management

capability in the public service.

Public service chief executives also now have legal
obligations under the Public Service Act to develop and
maintain the capability of the public service to engage
with Maori and Maori perspectives. In our view, chief
executives will need more support to meet these

obligations.
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43.

44.

45.

46.

The Public Service Commission and the governing
bodies of Crown entities, local authorities, and other
non-core Crown agencies (as the entities that appoint
chief executives) should also carefully consider the
knowledge, skills, experience, and ongoing
development and support that people in these roles

need.

Although complex settlements are not new, public
sector leaders need to develop and maintain adequate

capability to understand and fulfil them.

The Treaty clause review will have significant implications for public
decision-makers, the public-sector, the broader public service,
Crown-Maori relations, and Maori interests, should the review

proceed to legislative reform.

Kaimahi Maori are integral in supporting the Crown to uphold Te
Tiriti. Yet, since the current Government assumed office on 27
November 2023 to 30 June 2025:36

a) 2341 Public Service employees have been made redundant
b) 373 of these redundant employees were Maori
c) 266 of these redundant employees were wahine Maori.

The present Tiriti clause review comes at a time when the public
sector and public services are already under tremendous strain to
maintain Crown Tiriti obligations as a result of the present
government’s single-minded focus on eroding previously agreed

Tiriti commitments.

Concurrently, the government has this week announced its intention
to cut a further 8700 public sector jobs by mid-2029.3"

3¢ Te Kawa Mataaho Public Service Commission response to Official Information Act
request dated 10 October 2025.

37 Jo Moir Nearly 9000 public sector jobs to go, government agencies to merge, Nicola
Willis announces Radion NZ 19 May 2026.
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47.

48.

Further job losses will go hand in hand with the targeted Tiriti
reforms and will reflect the Crown’s deprioritisation of Tiriti

commitments.

The prejudicial impacts of the Crown’s downgrading of Tiriti
commitments on kaimahi Maori within the public sector are a
tangible measure of a downward shift in the capability and capacity
of the Crown’s ability to meet its Treaty of Waitangi obligations

toward Maori generally.

Risks to the Treaty of Waitangi interests of Maori

49.

50.

51.

52.

53.

The Crown has failed to adequately inform itself of the effect of the
Treaty clause review on the Crown’s obligations and the potential

risks to the Tiriti o Waitangi interests of Maori.

The repeal, weakening, or narrowing of Treaty provisions creates
significant risks not only to Maori interests directly, but also to the
Crown’s own institutional capacity to meet its Treaty obligations in a

consistent, coordinated, and accountable manner.

In that respect, the proposed reforms engage constitutional

concerns extending beyond any individual statutory amendment.

The cumulative removal or dilution of Treaty clauses risks
weakening the normative and operational framework through which
Treaty obligations are presently recognised and implemented

throughout the machinery of government.

It is submitted that, before advancing such reforms, the Crown was

required to properly inform itself of:

a) the legal and practical role presently performed by each

Treaty clause proposed for amendment or repeal;

b) the extent to which those provisions presently assist public

agencies to recognise and uphold Treaty obligations;
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54.

55.

56.

57.

c) the likely consequences for Maori arising from the weakening

or removal of those protections;

d) the systemic and cumulative impacts of reducing Treaty

obligations across multiple statutory regimes; and

e) therisks such reforms create to the Crown’s ongoing ability to

act consistently with Treaty principles.

These obligations arise not only from ordinary standards of
responsible legislative process, but from the Crown’s Treaty duties
of active protection, partnership, good faith, and informed decision-

making.

It is further submitted that weakening Treaty clauses within the

public sector creates foreseeable risks that:

a) public agencies will give reduced consideration to Maori

interests in decision-making;

b)  Treaty obligations will become fragmented, inconsistent, or

deprioritised across government;

c) accountability mechanisms for Treaty compliance will be

diminished;

d)  Maori participation in public decision-making processes will be

weakened; and

e) the Crown’s practical ability to coordinate and maintain

Treaty-consistent governance will erode over time.

These risks are particularly acute because Treaty clauses frequently
operate as the statutory foundation upon which public sector
policies, consultation obligations, capability frameworks, funding

priorities, and accountability structures are built.

Their removal may therefore have consequences extending well

beyond the wording of the individual provisions themselves.
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58.

59.

60.

61.

62.

The evidence is expected to demonstrate significant deficiencies in
the Crown’s inquiry and assessment processes prior to advancing

the reforms, including:

a) insufficient analysis of how Treaty clauses operate

institutionally across the public sector;

b) inadequate consideration of cumulative constitutional

impacts;

c) limited assessment of risks to the Crown’s own Treaty

compliance mechanisms;

d) insufficient engagement with Maori expertise and

perspectives; and

e) inadequate consideration of long-term prejudice to Maori

arising from weakened public sector Treaty obligations.

A failure to properly inform itself before undertaking reforms of
constitutional significance is itself inconsistent with Treaty

principles.

The duty to act reasonably and in utmost good faith requires the
Crown to fully understand the implications of reforms capable of
diminishing both Maori protections and the Crown’s own ability to

uphold Treaty commitments.

The Tribunal has consistently recognised that informed decision-
making is an essential component of Treaty-compliant Crown
conduct. Where reforms may materially alter the framework through
which Treaty obligations are implemented within government,

rigorous assessment and careful inquiry are required.

Ultimately, this inquiry raises a broader constitutional question:
whether the Crown can remain capable of meeting its Treaty
obligations while simultaneously dismantling or weakening the
statutory mechanisms through which those obligations are

embedded within the institutions of government.
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Crown Engagement with Maori

63.

64.

65.

66.

67.

68.

Cabinet have agreed that the Minister of Justice will engage with the
National Iwi Chairs Forum on Cabinet's decisions prior to a Bill
being introduced to Parliament and referred to a select committee

for public submissions. 38

The Crown’s targeted engagement approach with the National Iwi
Chairs Forum circumvents meaningful opportunities for other Maori
representative groups such as Te Plikenga Here Tikanga Mahi to
influence the proposed reforms in a manner that is consistent with

Treaty/te Tiriti principles and is inadequate in several respects.

This singular act of engagement is not sufficient to meet the
partnership and consultation standards required by the principles of
Te Tiriti. National Iwi Chairs Forum do not represent all Maori and
are themselves clear in their position that they do not have a
mandate to speak or engage with the Crown on behalf of all Maori

in respect of the Crown’s Tiriti obligations.

Furthermore, consultation is proposed to be undertaken only after
the Crown’s policy positions are substantially settled. Maori
participation has therefore been rendered reactive rather than

genuinely influential.

The Crown has approached the Treaty Clause Review and resulting
reform as though it were entitled to unilaterally redefine the nature
and extent of Treaty obligations without obtaining the free, informed,

and meaningful participation of its Treaty partner.

The process adopted by the Crown has failed to reflect the
standards repeatedly articulated by this Tribunal and the Courts:
namely, that the honour of the Crown requires early, informed, and
good-faith engagement on matters affecting Maori rights and

interests.

3% Wai 3565, #3.1.35(a), p 145.
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Prejudice

69.

The prejudice arising from the Crown'’s failures is significant.

Prejudice arising for Maori from the Treaty clause review

70.

71.

72.

73.

The watering down, removal, or weakening of Te Tiriti commitments
within the public sector gives rise to both immediate and long-term

prejudice to Maori.

The prejudice alleged is not confined to the loss of particular
statutory wording. Rather, the concern is that weakening Treaty
commitments across the machinery of government undermines the
Crown’s practical ability to consistently recognise, implement, and

uphold its Treaty obligations in the exercise of public power.

Treaty clauses and related statutory obligations perform an
essential constitutional and operational function within the public
sector. They are mechanisms through which Treaty principles are
translated into administrative conduct, policy development, funding
priorities, regulatory decisions, consultation processes, and

accountability frameworks.
In practice, such provisions:
a) require public entities to identify and consider Maori interests;

b) create obligations of engagement, partnership, and active

protection;
c)  support Maori participation in decision-making;

d) guide the exercise of statutory discretion consistently with

Treaty principles; and

e) provide accountability mechanisms through which Maori may
challenge Crown conduct inconsistent with te Tiriti / the

Treaty.
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74.

75.

76.

77.

78.

79.

80.

The weakening or removal of those commitments therefore risks
diminishing the extent to which Treaty obligations are embedded in

everyday public sector decision-making.

The prejudice arising is both systemic and cumulative. While any
individual amendment may appear narrow in isolation, the combined
effect of reducing Treaty commitments across multiple statutory and
policy settings risks progressively normalising lower standards of

Treaty compliance throughout government.

This creates real and potential prejudice for Maori in several

interconnected respects.

First, there is prejudice arising from the reduced visibility and
prioritisation of Maori interests within public administration. Where
Treaty obligations are weakened or removed, agencies may be less
likely to identify, assess, or actively protect Maori rights and

interests in the course of policy and operational decision-making.

Secondly, there is prejudice arising from diminished accountability.
Treaty clauses frequently provide the statutory basis upon which
agencies are required to explain, justify, and demonstrate how
Maori interests have been considered. Weakening those obligations
reduces transparency and limits meaningful scrutiny of Crown

conduct.

Thirdly, there is prejudice arising from the erosion of Maori
participation in governance and decision-making processes. Treaty
provisions often operate as the legal foundation for consultation,
partnership arrangements, co-design mechanisms, and shared
decision-making models. Their dilution risks marginalising Maori

voices within the public sector.

Fourthly, there is constitutional prejudice arising from the weakening
of Treaty norms within the state sector itself. The removal or dilution
of Treaty commitments risks signalling institutionally that Treaty
obligations are optional, secondary, or capable of being

deprioritised in the exercise of public power.
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81.

82.

83.

84.

85.

86.

87.

This carries significant long-term implications for the Crown’s
capacity to act consistently with Treaty principles. Public sector
capability, culture, and institutional practice are shaped by statutory
obligations. Where those obligations are weakened, the systems

supporting Treaty-consistent governance are likewise weakened.

The prejudice therefore extends beyond immediate policy
consequences. It concerns the gradual erosion of the infrastructure
through which Treaty obligations are presently operationalised

within government.

Maori are particularly vulnerable to such prejudice because of the
Crown’s dominant role in legislative, regulatory, funding, and
administrative systems that directly affect Maori social, economic,

cultural, environmental, and political interests.

In those circumstances, Treaty clauses serve as critical safeguards
ensuring that Maori interests are not overlooked or subordinated

within Crown processes.

We submit that the Crown’s Treaty obligations cannot be
meaningfully upheld if the legislative and administrative
mechanisms designed to give effect to those obligations are

progressively weakened or removed.

Ultimately, the issue before the Tribunal is not merely whether
certain statutory wording should remain. The issue is whether the
Crown can continue to meet its obligations of partnership, active
protection, equity, and good faith while simultaneously dismantling
the public sector architecture through which those obligations are

carried into effect.

Thereby, the watering down of Treaty commitments within the public
sector gives rise to serious real and potential prejudice to Maori and

is inconsistent with the principles of te Tiriti o Waitangi.
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Prejudice to Kamahi Maori Public Servants

88.

89.

90.

91.

92.

93.

Prejudice to kaimahi Maori arises from the erosion of institutional
legitimacy and support for Maori perspectives and Treaty-based

approaches within government agencies.

Treaty clauses and related obligations often provide the formal
mandate for Maori-focused workstreams, engagement practices,
equity initiatives, cultural capability programmes, and Treaty-based
policy advice. Weakening those obligations risks undermining the
authority upon which kaimahi Maori public servants rely to

undertake such work.
Maori public servants may consequently face:
a) increased resistance to Treaty-based advice;

b)  diminished influence within policy and decision-making

processes;
c) greater scrutiny or politicisation of Maori perspectives;
d) increased professional isolation; and

e) pressure to deprioritise Maori interests within public

administration.

The Treaty clause review reforms risk exacerbating existing
inequities experienced by kaimahi Maori within the public sector

workforce.

Kaimahi Maori public servants already carry disproportionate
cultural and relational responsibilities within agencies, including
substantial  cultural labour that is frequently informal,

uncompensated, and institutionally undervalued.

Weakening Treaty commitments while continuing to rely upon
kaimahi Maori capability and expertise risks intensifying these
burdens while simultaneously reducing the institutional protections

and support structures available to Maori employees.
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94.

95.

96.

97.

The dilution of Treaty commitments risks undermining culturally safe

working environments for Maori public servants.

Treaty obligations within public sector legislation and policy
frameworks contribute to workplace cultures that recognise the
legitimacy of te ao Maori, tikanga Maori, te reo Maori, and Maori
participation in governance. Their weakening risks fostering
environments in which Maori identity and perspectives become

increasingly marginalised or treated as optional considerations.

This creates foreseeable prejudice to kaimahi Maori recruitment,
retention, wellbeing, leadership development, and participation

across the public sector workforce.

When Treaty clause reforms like the Treaty clause review occur in
the context of public sector job cutting initiatives such as those
presently underway, the job security of kaimahi Maori and those
delivering on Te Tiriti commitments within effected Crown

departments are often the first to feel the direct prejudicial impact.

Prejudice caused by a failure to engage

98.

Kaimahi Maori and Maori in general have suffered, and continue to

suffer:

a) exclusion from constitutional decision-making affecting their

status as Treaty partners;

b)  uncertainty regarding the future recognition and protection of

Treaty rights and interests;
c) erosion of trust and confidence in Crown processes;

d) diminished ability to influence reforms that directly affect Maori

communities, institutions, and taonga;

e) and the real risk of long-term diminishment of Treaty

protections across legislation, policy, and the public sector.
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99.

100.

101.

102.

103.

Importantly, the prejudice is not confined to the outcome of any

particular reform. The process itself causes prejudice.

A Crown that can reconsider, narrow, or redefine Treaty
commitments without meaningful Treaty partner engagement
fundamentally alters the balance of the Treaty relationship and
undermines the mutual obligations upon which that relationship

depends.

Meaningful engagement in this context required more than singular
consultation with the National lwi Chairs Forum. It required a Treaty-
consistent process grounded in partnership, reciprocity, and respect

for tino rangatiratanga.

All Maori are entitled to participate not merely as stakeholders, but

as Treaty partners.

The Tribunal has long recognised that the Treaty relationship
imposes heightened obligations on the Crown where matters of
constitutional significance arise. It is submitted that those

obligations were not met here.

Evidence

104.

105.

106.

Te Pukenga Here Tikanga Mahi Kaihautt, Jack McDonald will give
evidence that Te Plkenga Here Tikanga Mahi were not consulted
nor did they have any opportunity to participate in the Treaty clause

review process.

Mr McDonald will produce further evidence of the impact that
Kaimahi Maori would face in the context of their work were
references to Te Tiriti o Waitangi in their governing legislation

repealed or weakened.4°

The evidence will produce firsthand accounts of kaimahi Maori

public servants who speak to the impact that such legislative

3 Wai 3565, #A13(a).
40 Wai 3565, #A13.
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reforms will have on kaimahi Maori; on work programmes within
agencies; and on the agency’s ability to achieve its wider obligations

and functions toward Maori communities. "

107. The evidence gives light to the deep knowledge of kaimahi Maori on
the work of their agencies and the relevance of Te Tiriti o Waitangi

to their work. 42

108. The evidence raises a multitude of concerns about impacts of the
proposed reforms including risks to equitable service delivery, loss
of operational clarity, damage to Crown-Maori relationships, harm
to Maori communities and social cohesion, risks to Treaty
settlement implementation, and threats to te reo and matauranga

M3aori.*3

109. The evidence also raises significant concerns relating to Maori
workforces within government, including the loss of Maori and

Treaty specific roles and teams. 4

110. There are also fears of increased workloads, reduced cultural safety
for kaimahi Maori, and a reduction in authority for Maori knowledge

and advice.4®

111. The evidence is expected to demonstrate that the proposed reforms

were advanced without adequate consideration of:

a) the practical role Treaty clauses presently perform within

public administration;

b) the cumulative effect of weakening Treaty obligations across

government;
c) the likely impacts on Maori participation and protection;

d) the institutional consequences for Treaty compliance

capability; and

41 Tbid at [16].
2 Ibid at [17].
%3 Ibid.
% Ibid at [18].
45 Tbid.
30



112.

e) the constitutional significance of reducing Treaty
commitments within legislation governing public entities and

decision-makers.

The evidence should be examined carefully to determine:

a) what assessment work was undertaken regarding risks to

Treaty implementation across the public sector;

b)  whether Ministers received advice concerning the effect of the

reforms on the Crown’s Treaty compliance capability;
c)  whether cumulative and system-wide impacts were assessed;

d)  whether the Crown considered how weakened Treaty clauses

may affect future public sector conduct toward Maori; and

e) whether the Crown’s process met the standards required by

the principles of te Tiriti / the Treaty.

Findings Sought

113.

Accordingly, we seek findings that the Crown has acted
inconsistently with the principles of Te Tiriti o Waitangi by failing to
adequately engage with Maori on substantive Treaty reform, and
that such failures have caused and continue to cause significant

prejudice to Maori.

DATED this 20" day of May 2026

Tania Te Whenua

Counsel for Te Pikenga Here Tikanga Mahi
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