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I, Andrew Kibblewhite of Wellington, public servant, and Caroline Greaney of

Wellington, public servant, state:

Introduction

Andrew Kibblewhite, Secretary for Justice

1. My full name is Andrew Kibblewhite. | am the Secretary for Justice and
Chief Executive of the Ministry of Justice (the Ministry). | have held this
position since February 2019. Prior to this, | was Chief Executive of the

Department of Prime Minister and Cabinet for seven years.

2. | provide evidence as the Secretary for Justice and Chief Executive of the
Ministry. | am the main point of contact between the Ministry and its

Ministers.

3. | have previously given evidence in the Waitangi Tribunal, including in
Tomokia nga tatau o Matangireia - the Constitutional Kaupapa Inquiry* and
in the Education and Training Amendment Act and Te Mataiaho Urgent

Inquiry.?

Caroline Greaney, Deputy Secretary Policy
4, My full name is Caroline Greaney. | am the Deputy Secretary Policy at the
Ministry of Justice. | have held this position since November 2024. | have

been a public servant for approximately 25 years.

5. | am responsible for the part of the Ministry that advises Ministers on policy

and legislation related to New Zealand’s constitutional arrangements.

6. | have previously given evidence in the Waitangi Tribunal in Tomokia nga
tatau o Matangireia® and in the Education and Training Amendment Act
and Te Mataiaho Urgent Inquiry.* | have also given evidence in the M3ori

Prisoners Voting Rights Inquiry (Wai 2870).

Purpose and scope of this brief
7. The purpose of this joint brief of evidence is to give an overview of the

steps in the policy and Cabinet decision-making process for the review of

Wai 3300, #A23.
Wai 3553, #A54.
Wai 3300, #B17.
Wai 3553, #A54.
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10.

11.

references to the principles of the Treaty of Waitangi in legislation (the

review), as relevant to this inquiry.

We understand that the Tribunal’s urgency decision identified that the
focus of Wai 3565 is on Crown acts from October 2025 onwards and, in
particular, the Cabinet decisions of 23 February 2026 as they affect the

broader suite of legislation in scope of the review.>

We are familiar with the Tribunal’s final Statement of Issues,® which
includes issues concerning the Crown’s rationale for those decisions, the
adequacy of the Crown’s informed decision-making process, the Treaty
consistency of the process and proposed reforms, the legal effect of the
proposed repeals and amendments, and the opportunities for Maori to

influence the proposed reforms.

We understand the review has been the subject of two previous Tribunal
inquiries and subsequent reports. The Treaty Clause Review Urgent Inquiry
(Wai 3300) addressed the earlier stages of the review. The Education and
Training Amendment Act and Te Mataiaho Urgent Inquiry (Wai 3553),
which addressed aspects of the review as they related to the Education and
Training Act 2020. We do not propose to traverse the same steps covered
by those reports in detail. We discuss some of those previously reported

steps at a high level for context to the matters focused on in our evidence.

This brief describes the Ministry of Justice’s role in the review policy
process as the lead agency responsible for the review. The Ministry’s role
included supporting the Minister’'s development of the assessment
framework, compiling and analysing other agencies’ assessments of
in-scope provisions, and providing advice to the Minister of Justice as the
Minister responsible for decision-making on the review to the extent
delegated by Cabinet. Other agencies also developed and provided advice
to their own Ministers on proposed changes to the provisions they
administer. Those steps are not described in detail in this brief, but rather

it focuses on the Ministry of Justice’s role as lead agency.

10250819

Wai 3565, #2.5.1 at [150].
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Documentary evidence filed in support of this brief

12.

13.

On 15 May 2026, the Crown filed a memorandum of counsel appending

the following documents:’

12.1

12.2

12.3

12.4

12.5

Cabinet paper: Review of References to the Principles of the
Treaty of Waitangi in Legislation: Next Steps — the Minister of
Justice’s paper to the Cabinet Social Outcomes Committee seeking
agreement to the proposed changes to Treaty provisions in

legislation.

Appendix A: Table of proposed changes to each Act — a table
setting out, for each in-scope provision, the proposed treatment
including whether it is proposed for repeal, amendment to be
more specific, standardisation, or amendment of Treaty

weighting.

Appendix B: Report of the Advisory Group to Ministers on
references to Treaty principles in legislation (August 2025) — the
final report of the independent Ministerial Advisory Group
(the Advisory Group), including its general recommendations on
standardisation and its specific recommendations for each

in-scope provision.

Regulatory Impact Statement: Providing certainty on legislative
references to the Treaty of Waitangi (finalised 13 November
2025) — the Ministry of Justice’s assessment of the policy options

for each provision in scope of the review.

Cabinet minute CAB-26-MIN-0048.01: Review of References to
the Principles of the Treaty of Waitangi in Legislation: Next Steps
(23 February 2026) — the record of Cabinet’s decisions on the

proposed changes.

A further bundle of documents to support this brief is being filed alongside

this brief. These further documents are being provided in light of the

Tribunal’s statement of issues including the extent to which the Crown

10250819
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14.

adequately informed itself of the effect on the Crown’s obligations and the
potential risks to Maori Treaty interests created by the proposed repeals
and amendments. Some of this material was not previously available, being

subject to decisions ultimately taken by Cabinet on 23 February 2026.

As officials, we can speak to the advice we provided to Ministers and the
directions we received from them. Where this brief describes Ministerial
decisions and deliberations, including within the Ministerial Oversight
Group, it does so based on the written directions communicated to officials

or the content of Cabinet papers and minutes.

Role of officials, Ministers and Cabinet in policy process

15.

16.

17.

18.

As context for the steps in the review outlined below, it is helpful to set out
the role of officials, Ministers and Cabinet. We have given evidence on

these matters in previous Tribunal proceedings.®

The relationship between Ministers and officials is primarily governed by
the Public Service Act 2020 and the Public Finance Act 1989, along with
constitutional conventions. The Public Service Act requires the public
service to support constitutional and democratic government, give free

and frank advice to Ministers, and act in a politically neutral manner.

Generally, Ministers decide the direction of, and the priorities for, the
agencies for which they hold portfolio responsibilities. Ministers will
consider the advice provided by officials when making decisions on

government policy.

Policy processes, especially on complex subjects, are typically iterative with
officials” advice to Ministers for decisions informing further advice and
decisions. At different points in this iterative process, the nature of advice
from officials required to inform Minister’s decisions may be different.
Timeframes and the particular steps to be taken in a policy process can also

be iterative and subject to change.

Wai 3300, #A23; and Wai 3553, #A54. See also the affidavits of Rajesh Chhana, then Deputy Secretary Policy at the

Ministry of Justice, filed in the Wai 3300 urgency hearing in May (Wai 3300, #A23(e)) and July 2024 (Wai 3300,
#A23(f)).
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19.

20.

For policy decisions requiring Cabinet approval, a Cabinet paper is drafted
by the relevant agency on behalf of the Minister. Cabinet papers represent

the Minister’s position on the policy proposals.

Cabinet is the central decision-making body of executive government.
Cabinet committees, such as the Cabinet Social Outcomes Committee,
provide a forum for more detailed consideration and discussion of issues,
and consider papers before reference to Cabinet. In some cases, a
committee may refer a matter to Cabinet for further consideration, or
Cabinet may refer a matter back to a committee for further discussion, as
occurred on several occasions during the development of the February

2026 Cabinet paper.

Regulatory Impact Statement and relationship to the Cabinet process

21.

22.

23.

24,

10250819

Regulatory impact analysis is required for any government policy initiative
that will ultimately create, amend, or repeal primary or secondary
legislation, where that initiative will have more than a minimal economic,

social, or environmental impact.

A Regulatory Impact Statement summarises this analysis to provide
Cabinet with officials’ assessment of the policy options, to consider
alongside the Cabinet paper when making policy decisions. It ensures
Ministers have information on the scope of the issue and rationale for
government intervention; the costs and benefits of each option; and how
the preferred option in the Cabinet paper could be implemented,

monitored and reviewed.

Both Cabinet papers and Regulatory Impact Statements are generally
developed through repeated drafting rounds with the Minister reviewing
successive versions of the Cabinet paper, and relevant agencies consulted
on successive versions of both documents. This iterative process means
both documents are refined over time before Cabinet receives them

simultaneously.

The key distinction is officials’ advice and Minister’s decisions. The Cabinet
paper is the Minister’s document shaped through that back-and-forth with

officials but ultimately reflecting Ministerial decisions and proposals. The



25.

Regulatory Impact Statement is officials’ document refined through its own
iterative process but reflecting the agency’s independent assessment of

possible options, including those the Minister did not prefer.

Cabinet as the decision-making body then determines which approach to
adopt, with the benefit of both documents before it, and these decisions

are recorded in Cabinet minutes.

Chronology of review

Early policy development (November 2023 — March 2025)

26.

27.

28.

29.

In March 2022, Te Arawhiti released guidance for policy-makers in
considering options to reflect the Treaty relationship through legislation.’
The guidance noted the increase in Treaty clauses and questions about the
extent to which they were the product of well-considered policy and

careful analysis of their legal and practical effect.'®

In April 2022, Cabinet established the Treaty Provisions Oversight Group to
support more considered and coherent approaches to providing for the

Treaty in legislation.!!

On 24 November 2023, the National Party/NZ First coalition agreement
committed to conducting a comprehensive review of all legislation
referencing the principles of the Treaty of Waitangi, and to replace such

references with specific words or repeal them.*?

On 15 August 2024, the Waitangi Tribunal released Nga Matapono — The
Principles, its interim report on the Treaty Principles Bill and the Treaty

references review.

10

11

12

Te Arawhiti “Providing for the Treaty of Waitangi in Legislation and Supporting Policy Design”, March 2022 (Wai 3300,
#6.2.3).

Te Arawhiti “Providing for the Treaty of Waitangi in Legislation and Supporting Policy Design”, March 2022 (Wai 3300,
#6.2.3 at 3).

See Nga Matapono — The Principles: The Interim Report of the Tomokia Nga Tata o Matangireia — the Constitutional
Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies Part | (Wai 3300, 2024)
[Nga Matapono Part I] (sections 5.2.1-5.2.2); and Nga Matdapono — The Principles: Part Il of the Report of the
Tomokia Nga Tata o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill and
Treaty Clause Review Policies Part | (Wai 3300, 2025) [Nga Matapono Part 1] (sections 7.3.3(2)—(3) and 7.3.5(3).

See Nga Matapono Part | (section 1.5); Nga Matapono Part Ill (section 7.3.3(1)), and Hiitia te Rito o te Harakeke, kei
Hea te Kémako e K6 — The Interim Stage One Report of the Education and Training Amendment Act and Te Mataiaho
Urgent Inquiry (Wai 3553, 2026) [Hdtia te Rito] (section 2.1).

10250819



Cabinet’s decisions on scope and purpose of review (August - September 2024)

30. On 28 August 2024, the Cabinet Social Outcomes Committee agreed to the
Cabinet paper “Review of legislation including reference to the principles
of the Treaty of Waitangi: purpose and scope of review” and referred it to

Cabinet.

31. On 9 September 2024, Cabinet confirmed those decisions.!* Cabinet

agreed that:

31.1 The purpose of the review was to ensure that where it is
appropriate to encapsulate te Tiriti o Waitangi/the Treaty of
Waitangi or the Treaty relationship in legislation, those provisions
are clear about how the Treaty applies in the context of each
legislative regime, to reduce uncertainty and support better

compliance.

31.2 The review would cover references to the principles of te Tiriti o
Waitangi/the Treaty of Waitangi in 28 pieces of legislation, as set

out in Appendix A to the Cabinet paper.

313 The review would not impact on the upholding of Treaty

settlements.

31.4 The Ministry of Justice would lead and oversee the review,

working closely with responsible agencies.

31.5 Next steps included officials preparing detailed arrangements on
governance, a framework for agencies to assess references to
Treaty principles in legislation they administer, and options for

timeframes and priorities.

13 See Cabinet Paper “Review of legislation including reference to the principles of the Treaty of Waitangi: purpose and
scope of review” (Wai 3300, #A30 at 1); Cabinet Social Outcomes Committee Minute SOU-24-MIN-0105 “Review of
legislation including reference to the principles of the Treaty of Waitangi: purpose and scope of review”, 28 August
2024 (Wai 3300, #A30 at 32); and Cabinet Minute CAB-24-MIN-0346 “Report of the Cabinet Social Outcomes
Committee (Part 2): Period ended 30 August 2024”, 9 September 2024 (Wai 3300, #A30 at 34). See also Hitia te Rito
(section 2.1).
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Assessment framework development and cross-agency feedback (October 2024 —
February 2025)

32.

33.

34.

35.

36.

A multi-agency meeting was held on 17 October 2024, attended by officials
from across the relevant portfolio agencies, to discuss the assessment

framework, engagement with Maori, prioritisation, and governance.*

Between October and November 2024, the Treaty Provisions Oversight
Group provided written feedback on the draft assessment framework and
draft Cabinet paper, including recommendations on emphasis, risk

identification, and engagement with M3ori.°

Between November 2024 and February 2025, responsible agencies
provided written comments on successive drafts of the Cabinet paper
seeking agreement to the assessment framework and tranche process for
the review. Agencies including Te Arawhiti, Ministry for the Environment
(MfE), the Department of Conservation (DoC), the Ministry of Business,
Innovation and Employment (MBIE) and Te Puni Kokiri (TPK) raised
concerns about the adequacy of engagement with Maori, risks to the

Maori-Crown relationship, resourcing, and the pace of the review.1®

On 5 December 2024, the Ministry briefed the Minister of Justice on the
draft Cabinet paper and sought approval to consult Ministerial

colleagues.!’

On 19 December 2024, the Ministry met with the Minister of Justice to
discuss alternative approaches to the review that would allow for the
Minister’'s preference for a faster timeframe, with introduction of

legislation in 2025 and enactment in early 2026.%8

1 Table of Agency Feedback Wananga, 17 October 2024 (Wai 3300, #B26 at 2)

15

See “Treaty Provisions Oversight Group (TPOG) feedback — Review of legislation including reference to the principles

of the Treaty”, 4 November 2024 (Wai 3300, #B26 at 17). See also Nga Matapono Part Il at (sections 7.3.3(2)—(3)
and 7.3.5(3)).

16 See Wai 3300, #B26; and Wai 3300, #B27. See also Nga Matapono Part Il (sections 7.3.3(3) and 7.3.5(3)).

17

Ministry of Justice Briefing “Draft Cabinet Paper: Review of legislation including reference to the principles of the

Treaty of Waitangi — assessment framework, timeframes and prioritisation”, 5 December 2024 (Wai 3300, #B26 at
32). See also Nga Matapono Part Ill (sections 7.3.5(3)).

18

Ministry of Justice Briefing “Draft Cabinet Paper: Review of legislation including reference to the principles of the

Treaty of Waitangi: process and scope refinements”, 23 January 2025 at [4] (Wai 3300, #B26 at 50). See also Nga
Matapono Part lll (section 7.3.5(4)).
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37.

38.

39.

40.

On 23 January 2025, Minister Goldsmith approved the draft Cabinet paper,
agreed to consult Ministerial colleagues, and agreed to lodge the paper for

Cabinet Social Outcomes Committee (SOU) consideration.'?

On 31 January 2025, the draft Cabinet paper was circulated to agencies and

responsible Ministers for feedback.2°

Between 4 and 11 February 2025, a further round of agency feedback was
received, including concerns from Te Arawhiti, MfE, DoC, MBIE, and TPK

broadly consistent with earlier feedback.?!

On 13 February 2025, the Cabinet paper was lodged with SOU. On 19
February 2025, SOU deferred the Cabinet paper for further

consideration.??

Initial rapid assessment of provisions (February — March 2025)

41.

42.

On 19 February 2025, the Ministry was asked by the Minister of Justice to
provide an initial rapid assessment of the in-scope provisions. This step
reflected an ongoing dialogue between the Minister and officials about the
timeframe for the review, with the intention of introducing and passing
legislation within the current parliamentary term. The purpose of this rapid
analysis was to give the Minister an early indicative picture of the potential
options for change to the in-scope provisions, to support his discussions

with Ministerial colleagues.

On 21 February 2025, the Ministry provided the Minister with a document
titled “Initial assessment of clauses for Ministerial discussion — desktop
exercise.”? The rapid analysis set out, for each in-scope clause, its type,
sector, whether the Ministry was aware of any relationship with Treaty
settlements based on a desktop exercise, and an initial indicative view on
whether the clause should be maintained, amended, or repealed. The

document noted limitations to the advice, including that the analysis was

19 Ministry of Justice Briefing “Draft Cabinet Paper: Review of legislation including reference to the principles of the
Treaty of Waitangi: process and scope refinements”, 23 January 2025 at [4] (Wai 3300, #B26 at 49).

20 Email from MOJ to agencies — Treaty Clause Review work update + Cabinet paper (Wai 3300, #A34 at 5).
2 See Wai 3300, #A34; and Wai 3300, #B27.

22 Ministry of Justice Briefing “Draft Cabinet Paper: Review of legislation including reference to the principles of the
Treaty of Waitangi: scope and process refinements”, 14 March 2025 at [5] (Wai 3300, #B28 at 27). See also Nga
Matapono Part Ill (section 7.3.5(5)).

3 The revised version of this document has been filed on the record (see FN24 below).
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43,

10

not supported by robust impact analysis, had not been informed by
substantive agency engagement, and had not been informed by

engagement with Maori.

On 3 March 2025, a further iteration of this initial assessment of clauses
was provided to the Minister.?* The Ministry noted that the further
iteration was subject to the same constraints as the previous initial

assessment.

Ministerial decisions on scope, process, and engagement (March 2025)

44,

45.

On 12 March 2025, the Minister of Justice directed the Ministry to update

the draft Cabinet paper to reflect the following changes:?°

44.1 the establishment of a Ministerial Oversight Group and an

advisory group;

44.2 the removal of regional hui with iwi and hapi from engagement

plans;

443 the inclusion of s 127(1)(d) of the Education and Training Act 2020

in the review.

On 14 March 2025, the Ministry provided a briefing to the Minister
attaching a draft Cabinet paper reflecting the Minister’s directions and
seeking clarification and further direction on issues arising from those
directions. In response to this briefing, the Minister directed, among other
matters, that the advisory group would represent a range of interests
rather than comprising Maori Treaty experts, and that, subject to Cabinet
confirmation, engagement would take the form of agencies engaging with
key iwi, hapt, and stakeholder groups relevant to the legislation they

administer. 26

24 Ministry of Justice "Initial assessment of Treaty provisions for Ministerial discussion - desktop exercise", 3 March
2025 (M0J.001.0001) (Wai 3565, #A61(a) at 1).

2 Ministry of Justice Briefing “Draft Cabinet Paper: Review of legislation including reference to the principles of the
Treaty of Waitangi: scope and process refinements”, 14 March 2025 at [6] (Wai 3300, #B28 at 27).

26 Ministry of Justice Briefing “Draft Cabinet Paper: Review of legislation including reference to the principles of the
Treaty of Waitangi: scope and process refinements”, 14 March 2025 (Wai 3300, #B28 at 25).

10250819



46.

11

On 25 March 2025, the Ministry provided advice to the Minister of Justice
about timeframes for the review and advised that new timeframes would

need to be determined.?’

Assessment framework finalisation and cross-agency assessments (April 2025)

47.

48.

49.

In April 2025, the Ministry finalised the assessment framework and led a

Ccross-agency assessment process.

The assessment framework prompted responsible agencies to answer
guestions about the operation, clarity, and intent of each in-scope
provision, and to identify options and consequences of amendment or
repeal. The Ministry also undertook its own analysis of each provision’s

purpose, provenance, and relevant case law.

The agency assessments were completed in April 2025. The Ministry met
with agencies to discuss them and compiled the agency feedback together
with its own analysis and began developing a package of advice. Agencies
were invited to provide feedback on draft versions of the advice and any
differences in views between the Ministry and the responsible agency were
recorded in the resulting advice provided to the Minister (see para [53]

below).

Cabinet’s decisions on scope and establishment of Ministerial Oversight Group
and Ministerial Advisory Group (May 2025)

50.

51.

On 2 April 2025, SOU agreed to the revised Cabinet paper on the scope and

process of the review and referred it to Cabinet.
On 5 May 2025, Cabinet confirmed those decisions.?® Cabinet agreed that:

51.1 A Ministerial Oversight Group would be established, comprising
the Minister of Justice (as chair), the Attorney-General, the
Minister for Regional Development, and the Minister for Maori

Crown Relations: Te Arawhiti, to make in-principle decisions,

27 Aide Memoire “Treaty provisions review: Update on revised timeframes”, 2 May 2025 at [5] (Wai 3300, #B28 at 41).

28 Cabinet Paper “Review of legislation including reference to the principles of the Treaty of Waitangi: scope and
process refinements” (Wai 3300, #B25 at 1); Cabinet decisions of the Social Outcomes Committee CAB-25-SUB-0144
“Report of the Cabinet Social Outcomes Committee (Part 2): Period Ended 4 April 2025” (Wai 3300, #B25 at 20); and
Cabinet Minute CAB-25-MIN-0144 “Report of the Cabinet Social Outcomes Committee (Part 2): Period Ended 4 April
2025”, 5 May 2025 (Wai 3300, #B25 at 23).
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52.

51.2

513

51.4

12

subject to Cabinet confirmation, on whether to retain, amend, or

repeal each provision.

An independent Ministerial Advisory Group would be established
to advise the Ministerial Oversight Group on whether to retain,
amend, or repeal in-scope provisions, and on engagement,
including with Maori. The Advisory Group comprised David
Cochrane (Chair), Marama Royal, John Walters, and James

Christmas.

Section 127(1)(d) of the Education and Training Act 2020 would be

included in the review.

The Minister of Justice would return to Cabinet to seek agreement
on an engagement approach with Maori groups and relevant
stakeholders based on the Ministerial Oversight Group’s initial

positions.

The view of Ministers and Cabinet at that time was that engagement with

identified Maori groups and stakeholders would take place after the

Advisory Group completed its report and following Cabinet confirmation of

an engagement approach. The Advisory Group’s terms of reference

provided that the Advisory Group’s function was to advise the Ministerial

Oversight Group on engagement processes, including with Maori, and on

proposals to retain, amend, or repeal in-scope provisions. The terms of

reference also provide that the Advisory Group may be asked by the

Ministerial Oversight Group to consult with iwi, hapd, or other Maori

groups and relevant stakeholders.?® The Ministerial Oversight Group did

not ask the Advisory Group to undertake any consultation.

2 See Advisory Group'’s terms of reference (Wai 3565, #3.1.35(a) at 79-81).
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13

Ministry advice to the Minister of Justice and Ministerial Oversight Group (May

2025)
53.

54.

In May 2025, the Ministry provided the Minister and the Ministerial

Oversight Group with a package of advice comprising a cover briefing and

three appendices:3°

53.1

53.2

53.3

Appendix A set out the Ministry’s general recommendations
about approach and options and implications for retaining,
amending, or repealing each in-scope provision, together with the
Ministry's initial recommended option (subject to engagement).
Appendix A noted the need for meaningful Treaty-based

consultation with Maori in amending or repealing any provision.

Appendix B provided a summary of analysis for each provision
distilling agency feedback and Ministry analysis, including the
Treaty interest, policy objective, and suitable legislative approach.
For each provision, Appendix B also included an indicative list of
Maori groups and stakeholders identified by responsible agencies
as likely to have an interest in any proposals to amend or repeal
that provision. The cover briefing noted that these lists did not

constitute final recommendations on engagement.

Appendix C was a full list of in-scope provisions.

In summary, the Ministry’s general recommendations included that:

54.1

54.2

removing references to the principles, and referring instead to the
Treaty, is unlikely to achieve the Cabinet-agreed purpose of the

review for increased clarity and certainty;

decisions to repeal Treaty provisions are generally unlikely to
support the intentions of the review, as repeal will tend to
increase uncertainty about the nature and extent of Treaty

obligations within each legislative regime;

30 Ministry of Justice Briefing "Treaty references: cover briefing for pack of advice to the Ministerial Oversight Group",
23 May 2025 (M0J.001.0042) (Wai 3565, #A61(a) at 40); and "Appendix A: Table of provisions with options"
(M0J.001.0050) (Wai 3565, #A61(a) at 48), "Appendix B: Summaries of analysis for provisions" (M0J.001.0072) (Wai
3565, #A61(a) at 70), "Appendix C: List of provisions" (M0J.001.0163) (Wai 3565, #A61(a) at 161).
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55.

56.

57.

14

54.3 it will sometimes be appropriate to convert broader provisions
into more specific measures. There are other instances where

flexibility or the status quo is sufficiently certain in practice.

On this basis, the Ministry’s initial recommendations, subject to
engagement, were to retain 17 provisions, amend nine to improve clarity
or consistency (for example, by being more specific about what is required
for a Treaty-consistent approach), and repeal three on the basis that they

are unlikely to be necessary to achieve the policy objective.
The cover briefing noted that:3!

13. The timeframes for the review have been very short for such a
broad range of legislation, which has constrained our analysis.
This has limited our ability to:

13.1 test assumptions underpinning the purpose of the
review.

13.2 investigate unintended consequences of options.

13.3 undertake consultation with iwi and hapd (as the Treaty
partner), and relevant stakeholders, to understand their
views and shape policy options.

The cover briefing advised that the Ministry’s final recommendations on an
engagement approach that meets the Minister’s directions would depend
on the Ministerial Oversight Group’s in-principle decisions, and that more
extensive engagement would be appropriate where substantial changes or

repeal were proposed.

Advisory Group deliberations (June-August 2025)

58. On 4 June 2025, the Minister provided the Advisory Group with material to
inform its deliberations, comprising:3?
58.1 A covering letter from the Deputy Secretary Policy dated 3 June

2025;

58.2 Appendix A: a full list of in-scope provisions;

31 Ministry of Justice Briefing "Treaty references: cover briefing for pack of advice to the Ministerial Oversight Group",

dated 23 May 2025 at [13] (p 3) (M0J.001.0042) (Wai 3565, #A61(a) at 42).
32 Ministry of Justice briefing "Treaty references review: material for the Ministerial advisory group", dated 30 May

2025 (M0J.001.0237) (Wai 3565, #A61(a) at 174); Letter to Chair of Advisory Group, dated 3 June 2025
(M0J.001.0243) (Wai 3565, #A61(a) at 302); "List of provisions" (M0J.001.0355) (Wai 3565, #A61(a) at 289); "Table
of provisions with options" (M0J.001.0247) (Wai 3565, #A61(a) at 180); and "Summaries of analysis for provisions"
(M0J.001.0272) (Wai 3565, #A61(a) at 205).
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59.

60.

61.

62.

15

58.3 Appendix B: a table of options for retaining, amending, or

repealing each provision with implications of each option;
58.4 Appendix C: summaries of analysis for each provision.

The appendices matched the analysis given to the Minister and Ministerial
Oversight Group in May 2025, with minor editorial changes, but did not
include the Ministry’s recommended options. The Minister asked officials
to remove the recommended options for each provision to allow the

Advisory Group to form its own independent view.

Between June and August 2025, the Advisory Group met several times to
consider the Ministry’s advice and develop its recommendations to the

Ministerial Oversight Group.

On 14 July 2025, the Ministerial Oversight Group and the Advisory Group

met jointly to discuss the Advisory Group’s initial advice.

On 8 August 2025, the Advisory Group delivered its report to the
Ministerial Oversight Group.3* In summary, the Advisory Group’s
conclusions included that variations in drafting should be addressed where
possible, specificity was preferable to generality in Treaty provisions; that
wholesale removal of Treaty principles references was unlikely to reduce
uncertainty and would more likely send an unintended signal; and that
both general engagement through the National Iwi Chairs Forum (NICF)
and targeted engagement with groups relevant to particular Acts should

be undertaken before final decisions were made.

Ministerial Oversight Group consideration of Advisory Group report and
development of proposals (August-September 2025)

63.

64.

During August and September 2025, the Ministerial Oversight Group met

to discuss the Advisory Group report and a proposed response to it.

On 28 August 2025, following a request from the Minister, the Ministry
provided legal advice to the Minister on the implications of amending

Treaty standards to be no higher than ‘take into account.’

33 Advisory Group Report (August 2025) (Wai 3565, #3.1.35(a) at 16-87).
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On 5 September 2025, the Ministry provided the Minister of Justice with a
briefing attaching a draft Cabinet paper seeking Cabinet approval to
engage on the Ministerial Oversight Group’s preferred approach to
amending Treaty provisions.3* The briefing sought the Minister’s
agreement to forward the draft Cabinet paper to Portfolio Ministers for
comment, and sought the Minister’s direction on whether to include
targeted engagement with settled iwi and hapu and groups relevant to
each Act, in addition to the proposed engagement with the National Iwi

Chairs Forum and New Zealand Maori Council.

On 10 September 2025, the Minister of Justice wrote to responsible
portfolio Ministers enclosing the draft Cabinet paper for comment, with
feedback due 19 September 2025. On 12 September the draft Cabinet

paper was circulated to agencies for feedback due 19 September.

On 12 September 2025, the Ministry provided the Minister with a briefing
attaching a draft targeted consultation paper to support targeted
engagement with Maori and relevant stakeholders on the Ministerial

Oversight Group’s preferred approach to amending Treaty provisions.3
The draft consultation paper:

68.1 Described the background to the review and the policy problem

identified.

68.2 Outlined the Government’s initial preferred approach based on
the Ministerial Oversight Group’s initial positions, reflecting the
Advisory Group’s recommendations for policy-neutral changes to
standardise terminology across Treaty provisions without

changing the underlying policy of each Act.

68.3 Sought feedback from targeted stakeholders on the proposals

through open-ended questions.

34 Ministry of Justice Briefing “Treaty references review: draft Cabinet paper with initial proposals for Ministerial
consultation”, 5 September 2025 (M0J.001.0176) (Wai 3565, #A61(a) at 306).

35 Ministry of Justice briefing "Treaty references review: draft consultation paper and options for next steps", dated
12 September 2025 and signed by the Minister on 18 September; and Ministry of Justice Draft "Treaty references
review - Targeted consultation paper" (M0J.001.0200) (Wai 3565, #A61(a) at 327).
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Following the Minister’s request for further information on this matter, the
12 September 2025 briefing also addressed the question of whether to
include a further proposal in the draft consultation paper to change the
strength of Treaty weightings, for example replacing obligations to “give
effect to” the Treaty with obligations to “take into account” the Treaty. The
Ministry advised that such a change would constitute a substantive policy
change rather than a minor or technical amendment, and recommended
the Minister first discuss the matter further with Ministerial Oversight
Group colleagues. The Minister directed that the Ministry should include

the proposal in the draft consultation paper.

On 16 September 2025, the Minister of Justice wrote to responsible
portfolio Ministers enclosing the draft targeted consultation paper for

comment, with feedback due 19 September 2025.

On 19 September 2025, the draft targeted consultation paper was

circulated to agencies for feedback by 22 September.

Ministerial decisions on proposals and engagement (October 2025)

72.

73.

On 29 September 2025, the Ministerial Oversight Group met to discuss the
proposal to amend Treaty standards to ‘take into account’, the
engagement approach, and next steps. The Ministry of Justice provided an
annotated agenda for this meeting, which summarises the Ministry’s
advice on matters for discussion. Crown Law advice on the Treaty
weightings matter was provided to the Ministerial Oversight Group ahead

of this meeting.3®

On 6 October 2025, the Minister of Justice verbally advised the Ministry of
his decision to include a further proposal in the draft Cabinet paper to
amend all Treaty standards to be no higher than ‘take into account’. At the
same time, the Minister advised the Ministry of his decision to undertake
a more targeted consultation process than had been proposed in the

September briefings.

36 Ministerial Oversight Group 29 September 2025 meeting agenda (M0J.001.0368) (Wai 3565, #A61(a) at 356).
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On 9 October 2025, the Ministry provided the Minister with a cover briefing
and an updated draft Cabinet paper incorporating the proposal to amend
all Treaty standards to be no higher than ‘take into account’, and which

also included a proposal to consult on the basis of an exposure draft.3’

On 14 October 2025, the Ministry provided the Minister with an aide
memoire with a further updated draft Cabinet paper.3® The aide memoire
noted the Minister’s directions provided verbally to officials on 13 October
to remove the reference to engagement via an exposure draft as
engagement would now occur during the select committee process and

target engagement to informing iwi through the National Iwi Chairs Forum.

On 15 October 2025, the Minister of Justice’s office directed Ministry of
Justice officials to update the draft Cabinet paper to include proposals to
repeal Treaty principles references in six Acts subject to consultation with
the Acts’ responsible ministers. These directions arose from the Minister’s
consultation with Ministerial colleagues who identified these Acts for
possible repeal on the basis that their Treaty references did not clearly
relate to other parts of the relevant Act, or there was no obvious need for
distinct protections under the Treaty. The Ministry incorporated these
proposals into a draft Cabinet paper, which was lodged with SOU the
following day on 16 October 2025 ahead of a SOU meeting on 22 October
2025. We note not all six Acts were ultimately included as repeal proposals
in the final February Cabinet paper, reflecting the iterative nature of the
Cabinet paper development process. Consistent with these directions, the
final Cabinet paper also recorded that the repeal proposals were subject to

the agreement of each Act’s responsible Minister.

On 20 October 2025, the Minister advised officials that he intended to call
portfolio Ministers responsible for provisions subject either to the proposal

to repeal or to change standards to “take into account”, to inform them of

37 Ministry of Justice Briefing “Treaty reference review: policy decisions and approval to consult on an exposure draft
bill”, 9 October 2025 (M0J.001.0229) (Wai 3565, #A61(a) at 366).

38 Ministry of Justice Aide Memoire “Review of references to the principles of the Treaty of Waitangi in legislation:
policy decisions and approval to draft”, 14 October 2025 (M0J.001.0236) (Wai 3565, #A61(a) at 373).
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the proposals prior to them being considered at the SOU meeting of

22 October.

On 24 October 2025, following SOU, the Secretary for Justice called
responsible agency chief executives to inform them of the proposals to
amend or repeal Treaty provisions. This included Chief Executives of the
Ministry for the Environment, Ministry of Education, Ministry of Business,
Innovation, and Employment, Ministry of Transport, Ministry of Primary
Industries, Ministry of Health, Land Information New Zealand, Statistics

New Zealand, and Department of Internal Affairs.

Iterative development of February 2026 Cabinet paper and Regulatory Impact
Statement (October-December 2025)

78.

79.

80.

Following the Minister’s October 2025 decisions, the draft Cabinet paper
went through a series of further iterations between October and
December 2025. The paper was considered by SOU on four occasions and
once by Cabinet, with Cabinet referring the paper back to SOU on that
occasion for further discussion before it was finalised. This iterative process

represents active consideration by Cabinet Ministers.

During these iterations, on 22 October 2025, the Waitangi Tribunal
released Nga Matdapono — The Principles Part Ill, its report on the Treaty

references review.

Alongside the Cabinet paper iterations, the Ministry of Justice developed a
Regulatory Impact Statement (RIS) to accompany the Cabinet paper. The
finalised RIS was provided to Cabinet alongside the Cabinet paper when it

was lodged with SOU in December 2025.3° The RIS noted:

80.1 The proposal to amend all Treaty standards to be no higher than
‘take into account’ had been added late and the time available for

analysis of its impact on each provision had been limited.

80.2 Engagement with iwi and hapi as Treaty partners had not been
undertaken as part of the review process, and that such

consultation is one of the principal mechanisms through which the

39 The Regulatory Impact Statement has been filed on the record as Wai 3565, #3.1.35(a) at 88.
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Government discharges its responsibility to make informed

decisions and act in good faith towards Maori.

80.3 The Ministry’s Quality Assurance Panel concluded that the RIS did
not meet quality assurance criteria, finding that the constraints on
the analysis, including timeframes and the lack of consultation
with iwi and hapi as Treaty partners, were material, and that the
analysis was not sufficiently developed to form a basis for

Ministers to make informed decisions.

81. On 17 December 2025, SOU agreed to refer the Cabinet paper to Cabinet

for approval.

Cabinet’s February 2026 Decisions

82. On 23 February 2026, Cabinet approved the Cabinet paper.4°

Ongoing policy process and framework for further decisions
83. The decisions should be understood as forming part of an ongoing policy
process. Several matters remain subject to further development before

legislation is introduced.

84. Cabinet authorised the Minister of Justice to make further decisions as
required to give effect to the Cabinet decisions at one of three tiers

depending on the nature of the decision required:*

84.1 Where a decision is minor or technical in nature and arises during
the drafting process, the Minister of Justice may make that

decision independently.

84.2 Where a decision involves a policy matter within the scope of
Cabinet's decisions, the Minister acts in consultation with the

Ministerial Oversight Group and the responsible Minister.

84.3 Where a decision exceeds the scope of Cabinet’s decisions, or
where Cabinet has specifically invited an update, the matter is to

be returned to Cabinet.

40 See Wai 3565, #3.1.35(a) for the February 2026 Cabinet paper, its appendices and the relevant Cabinet minute.

4 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [15] and [27]-[29] (Wai 3565, #3.1.35(a) at 144-145).
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85. Cabinet noted that the Advisory Group had made technical observations
relating to drafting, appointment provisions, and clarifying Treaty duties on
actors who are not core-Crown, and that the Minister would receive advice

from officials on these matters as drafting progresses.*?

Overview of Cabinet decisions
86. Cabinet’s decisions fell across four categories, which are reflected in the
four columns of Appendix A to the Cabinet paper®® and are summarised

below.

Category 1: Amend Treaty standards to no higher than ‘take into account’

87. “Treaty standards” refers to the words used in a provision that indicate the
strength or nature of the Treaty obligation. For example, a provision might
require someone to “give effect to” the Treaty principles, which is a
stronger standard than one that requires them to “take into account” the
Treaty principles. The Cabinet paper noted that differences in Treaty
standards have emerged over time without being clear that there is any
difference in intent, and that these broad phrases can have significant
consequences and can be interpreted very widely by government
institutions and the courts.** The paper recorded the Minister’s advice to
Cabinet that requirements to “give effect” to Treaty principles do not
promote the balanced consideration of all relevant factors in decision-

making and “take into account” is the more appropriate standard.*

88. Cabinet agreed that for in-scope provisions where a Treaty standard is
needed, no higher standard than “take into account” should be used.*® This
decision applies to the 13 provisions identified in Appendix A with a tick in
the column headed “Proposal to amend the Treaty weighting where it is

higher than ‘take into account’”.#

42 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [18] (Wai 3565, #3.1.35(a) at 145).

4 “Appendix A — Table of proposed changes to each Act” (Wai 3565, #3.1.35(a) at 14-15).

44 Cabinet paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” at [3]
(Wai 3565, #3.1.35(a) at 1).

45 Cabinet paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” at [27]
(Wai 3565, #3.1.35(a) at 5).

46 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [16] (Wai 3565, #3.1.35(a) at 145).

47 “Appendix A — Table of proposed changes to each Act” (Wai 3565, #3.1.35(a) at 14-15).
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The Cabinet paper acknowledged that the ‘take into account’ standard will
not work in all instances, and that a different approach may be required

for purpose provisions, long titles, and appointment provisions.*®

The following in-scope provisions are purpose provisions and are
accordingly subject to further advice from officials and Ministerial decision

on the appropriate treatment of the ‘take into account’ standard:
90.1 Section 3(e) of the Data and Statistics Act 2022.

90.2 Section 4(d), s 32(h), and s 398B of the Education and Training Act
2020 (considered in the recent urgent inquiry and report relating

to that Act).

90.3 Section 4(1)(f) of the Oranga Tamariki Act 1989.

Category 2: Standardise unintended variation in language

91.

92.

93.

Cabinet agreed that Treaty provisions should be standardised to refer to
both the Treaty of Waitangi and te Tiriti o Waitangi in all instances, with
provisions retaining references to Treaty principles.*® The Cabinet paper
recorded that removing existing references to “Treaty principles” while
retaining a reference to the Treaty would be likely to introduce legal

uncertainty rather than decrease it.>°

Cabinet also agreed that the standardisation approach should be applied
to future legislation unless inappropriate to do so, to ensure the benefits
of increased certainty across the statute book is maintained, and that a
standard-form descriptive Treaty provision should be included as the
presumed preference where the Treaty is found to be relevant to future

legislation.”!

The precise form of standardisation amendments has not yet been settled

and will be determined through the drafting process, with the Minister of

48 Cabinet paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” at [28]
(Wai 3565, #3.1.35(a) at 5).

49 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [17] (Wai 3565, #3.1.35(a) at 145).

50 Cabinet paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” at [30]
(Wai 3565, #3.1.35(a) at 5).

51 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [19]-[20] (Wai 3565, #3.1.35(a) at 145).
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Justice to receive further advice from officials working with Crown Law and

the Parliamentary Counsel Office as drafting progresses.>?

Category 3: Make general Treaty provisions more specific

94.

Cabinet agreed that two provisions should be made more specific rather

than repealed or retained:

94.1

94.2

Section 14(a) of the Data and Statistics Act 2022 requires the
Government Statistician to recognise and respect the Crown’s
responsibility to give effect to Treaty principles by recognising the
interests of Maori when performing functions. Cabinet agreed
that this provision should be amended to provide further
specificity as to those Maori interests, but that if amendment is
not practical or may have unintended consequences, the
provision should be retained.>® The detail of any amendment is
subject to further policy work and decisions to be made under the

authority conferred by Cabinet.

Section 8 of the Hazardous Substances and New Organisms Act
1996 is a general operative provision requiring all persons
exercising powers or functions to take into account the Treaty
principles. The Cabinet paper advised that this provision is overly
broad and does not provide sufficient guidance to decision-
makers as to what is required of them.>* Cabinet agreed this
provision should be replaced with a descriptive provision
identifying specific measures to be complied with by decision-
makers.>> Cabinet noted that this will require subsequent policy
decisions and that, depending on the extent of additional work

required, amendments may need to be progressed through an

52 Cabinet paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” at [32]
(Wai 3565, #3.1.35(a) at 6).

53 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [13] (Wai 3565, #3.1.35(a) at 144).

54 Cabinet paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” at [24]
(Wai 3565, #3.1.35(a) at 5).

55 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [14] (Wai 3565, #3.1.35(a) at 144).
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alternate legislative process.”® Cabinet invited the Minister of
Justice and the Minister for the Environment to update Cabinet on
progress when seeking approval to introduce a Bill.>” Policy work
on these amendments is ongoing, with further decisions to be

made under the authority conferred by Cabinet.

Category 4a: Repeal of provisions

95.

96.

Cabinet agreed, subject to the agreement of each responsible Minister, to

repeal the following provisions:>8

95.1

95.2

95.3

95.4

95.5

Section 6(d) of the Energy Efficiency and Conservation Act 2000,

subject to the agreement of the Minister for Energy.

Section 4 of the Land Transport Management Act 2003, subject to

the agreement of the Minister of Transport.

Sections 4 and 5(1)(b) of the Organic Products and Production Act

2023, subject to the agreement of the Minister of Agriculture.

Section 3AB of the Smokefree Environments and Regulated
Products Act 1990, subject to the agreement of the Associate

Minister of Health.

Section 536A(1) of the Education and Training Act 2020, to be
amended or repealed so that Dispute Resolution Service
operators, which are private entities, do not have Treaty

requirements.

Cabinet noted that the relevant responsible Ministers would receive advice

on any legal risk arising from the proposed repeals and would report back

to Cabinet with any material new information.>? It is anticipated that these

report backs will be considered by Cabinet when it considers the draft

legislation.

56

57

58

59

Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [27] (Wai 3565, #3.1.35(a) at 145).

Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [15] (Wai 3565, #3.1.35(a) at 144).

Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [5]-[8], [11] (Wai 3565, #3.1.35(a) at 143-144).

Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [10] (Wai 3565, #3.1.35(a) at 144).
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Category 4b: Repeal of duplicate provisions

97.

Cabinet also agreed to repeal two provisions on the basis that they

duplicate other provisions within their respective Acts:

97.1

97.2

Section 84(b) of the Crown Pastoral Land Act 1998, on the basis it
duplicates matters provided for in s 5 of that Act, subject to
further work to ensure there are no unintended consequences of

this change;® and

Section 54 of the Plant Variety Rights Act 2022, on the basis it

duplicates s 4 of that Act.®?

Consultation and Nga Matapono findings

98.

The Cabinet paper and Cabinet minute recorded the following in relation

to the Tribunal’s findings and consultation with Maori:

98.1

98.2

The Cabinet paper recorded the Tribunal’s Nga Matapono findings
that the purpose and process of the review would breach the
Treaty principles, that the review would likely remove or narrow
existing Treaty protections, and that there was risk to the
durability of Treaty settlements.®? The Cabinet paper recorded the
Minister’s view that it was not necessary to make changes to the
review in line with those recommendations, and that the
opportunity to provide input during Select Committee together
with NICF consultation would be sufficient to ensure views were

considered before enactment.®3

Cabinet noted that the Minister intended to consult the National
Iwi Chairs Forum on Cabinet’s decisions prior to final approval of

the Bill.®*

60 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [12] (Wai 3565, #3.1.35(a) at 144).

61 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [9] (Wai 3565, #3.1.35(a) at 144).

62 Cabinet paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” at [44]
(Wai 3565, #3.1.35(a) at 7-8).

63 Cabinet paper “Review of References to the Principles of the Treaty of Waitangi in Legislation: Next Steps” at [43],
[46] (Wai 3565, #3.1.35(a) at 7-8).

64 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [21] (Wai 3565, #3.1.35(a) at 145).
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98.3 Cabinet noted that further claims may be brought to the Tribunal
in relation to proposals to repeal or amend specific Treaty

principles provisions.®>

Further scope refinements

99.

Cabinet also agreed to further refinements to the scope of the review:

99.1 Provisions in the Harbour Boards Dry Land Endowment Revesting
Act 1991, Hauraki Gulf Marine Park Act 2000, Urban Development
Act 2020, and Kainga Ora Homes and Communities Act 2019 were
excluded from the review, as separate processes are underway for

their repeal or review by responsible agencies;®® and

99.2 All provisions in the ETA referring to the Treaty itself, not only
those referring to Treaty principles, were confirmed as included in

the review for consistency.®’

Corrections to Appendix A

100.

101.

Appendix A to the Cabinet paper incorrectly identified s 32(h) of the ETA as
a cross-reference provision subject to the ‘take into account’ amendment.
That section is a purpose provision.®® As a purpose provision, the proposal
to amend its Treaty weighting is subject to further Ministerial advice and

decision, as described above.

Appendix A indicated that purpose provisions were not subject to the
proposal to amend the Treaty weighting where it is higher than ‘take into
account’. On reflection officials consider it would be more accurate to say
the application of that proposal to those provisions has yet to be

determined. This correction applies to the following provisions:

101.1  Section 3(e) of the Data and Statistics Act 2022;

65 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [25] (Wai 3565, #3.1.35(a) at 145).

66 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [22] (Wai 3565, #3.1.35(a) at 145).

67 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [23] (Wai 3565, #3.1.35(a) at 145). See also Cabinet paper “Review of References
to the Principles of the Treaty of Waitangi in Legislation: Next Steps” at [36] (Wai 3565, #3.1.35(a) at 6).

68 This error was identified and corrected in the Crown memorandum of counsel filed in Wai 3553 on 24 April 2026
(Wai 3553, #3.2.19, footnote 2). That correction was also noted in the Crown memorandum filing the February 2026
Cabinet material on 15 May 2026 (in Wai 3565, #3.1.035(a)).
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101.2  Section 4(d) of the Education and Training Act 2020;
101.3  Section 32(h) of the Education and Training Act 2020;
101.4  Section 398B of the Education and Training Act 2020; and
101.5 Section 4(1)(f) of the Oranga Tamariki Act 1989.

102. Sections 5(4)(c)(iii) and 6(2) of the Education and Training Act were marked
as non-substantive provisions. These sections are specific operative
provisions and should have been marked as having no Treaty weighting —
neither imposes an obligation to comply with or take into account Treaty
principles. Section 5 was subsequently repealed on 19 November by

section 5 of the Education and Training Amendment Act 2025.

Steps taken since February 2026 Cabinet decisions
Drafting instructions
103. Cabinet’s February 2026 decisions invited the Minister of Justice to issue

drafting instructions to the Parliamentary Counsel Office.%°

104. On 3 March 2026, the first tranche of drafting instructions was issued. At
least two further tranches are anticipated as decisions on remaining
matters are made. Consultation with National Iwi Chairs was also intended
to inform decisions on remaining matters and subsequent drafting
instructions. The content of the drafting instructions is subject to legal

professional privilege.

105. The Minister’s letter to the National lwi Chairs Forum of 2 April 2026 (see
paragraph 107.2 below) recorded that while Cabinet had made decisions
in order that drafting of the Bill could progress, the Minister was
committed to engaging with the National Iwi Chairs Forum on the draft Bill

and was open to discussing changes with Ministerial colleagues.”®

National Iwi Chairs Forum

106. Cabinet noted the Minister’s intention to consult the National Iwi Chairs

Forum (NICF) on Cabinet’s decisions following Cabinet approval and prior

69 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [26] (Wai 3565, #3.1.35(a) at 145).
70 “Appendix A — letter from Hon Paul Goldsmith and Hon Shane Jones to National lwi Chairs Forum”, 2 April 2026

(Wai 682, #2.124(a)).
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to final approval of the Bill, on the basis the scope and breadth of this work

will be relevant to all NICF priorities.”?

107. Following Cabinet’s decisions, the Crown has taken the following steps to
engage with the NICF:

107.1 On 27 February 2026, the Ministry provided the Minister with
advice on an approach to engaging with the NICF on Cabinet’s
decisions, and a draft letter to the NICF for the Minister’s
consideration.’?

107.2 On 2 April 2026, the Minister wrote to the NICF advising of
Cabinet’s decisions and next steps, and setting out the Crown’s
engagement intentions.”3

107.3  On 9 April 2026, the Ministry provided the National Iwi Chairs
Forum with the Ministerial Advisory Group Report, the Regulatory
Impact Statement, the Cabinet paper and Cabinet minute, and
Appendix A.74

107.4 On 14 April 2026, Ministry of Justice officials met with NICF to
discuss Cabinet’s decisions. The NICF technicians indicated they
would brief NICF Pou on the outcome of the meeting, and that
NICF Pou would decide on any further Ministerial engagement.

107.5 On 22 April 2026, the NICF Pou wrote to the Prime Minister, and
copied to the Minister of Justice and the Minister for Regional
Development, expressing opposition to the proposals and
requesting a meeting.”

7 Cabinet Minute CAB-26-MIN-0048.01 “Review of References to the Principles of the Treaty of Waitangi in Legislation:
Next Steps”, 23 February 2026 at [21] (Wai 3565, #3.1.35(a) at 145).

72 Ministry of Justice Briefing “Treaty references review: Proposed approach to engaging with the National Iwi Chairs
Forum”, 27 February 2026 (M0J.001.0536) (Wai 3565, #A61(a) at 374).

73 “Appendix A — letter from Hon Paul Goldsmith and Hon Shane Jones to National lwi Chairs Forum”, 2 April 2026
(Wai 682, #2.124(a)).

74 Email from Caroline Greaney to NICF, 9 April 2026 (M0J.001.0385) (Wai 3565, #A61(a) at 384). For the documents
attached, see Wai 3565, #3.1.35(a).

7 “Appendix B: A copy of the letter from the National Iwi Chairs Forum to the Prime Minister dated 22 April 2026”,

28 April 2026 (Wai 3565, #3.1.9(b)).
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Key messages to responsible agencies

108.

109.

On 15 April 2026, following the commencement of engagement with NICF
and approval from the Office of the Minister of Justice, the Ministry of
Justice provided key messages to responsible agencies on Cabinet’s
decisions and next steps. This included advice that, for provisions still being
finalised, relevant agencies may wish to engage with their stakeholders on
the final form of any changes, with the approach to be discussed with the

respective Minister’s office in the first instance.

In respect of section 8 of the Hazardous Substances and New Organisms
Act 1996, the Ministry of Justice understands that the Ministry for the
Environment is currently undertaking targeted engagement with key Maori
groups on proposals to implement Cabinet’s decision for the specific
measures to replace that provision. This engagement relates to the content
of the replacement descriptive provision, which requires further policy
work and decisions as noted at paragraph 94.2 above, rather than to the
decision to amend the provision itself which has already been made by

Cabinet.

Release of Cabinet material

110. On 15 May 2026, the Minister proactively released the Cabinet paper,
Appendix A, the MAG report, the RIS, and the Cabinet minute.”®

111. On the same day, this material was filed on the Wai 3565 record of
inquiry.””

Next Steps

Further advice and decisions

112.

Cabinet’s February 2026 decisions set the policy framework for the
proposed legislation. As described at paragraphs 88 to 94 above, several
matters require further policy work and decisions before draft legislation
can be completed, with those further decisions to be made under the

delegated authority framework described at paragraph 84 above.

76 See Minister of Justice “Proactive release — Review of legislation including reference to the principles of the Treaty
of Waitangi” (15 May 2026) <justice.govt.nz>.

” Wai 3565, #3.1.35(a).
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Officials are working with the Minister on an ongoing basis on the
appropriate treatment of purpose provisions across the in-scope Acts, with

decisions to be made under the delegated authority framework.

Final anticipated steps

114.

115.

116.

117.

118.

119.

Signed:

Date:

Signed:

Date:

10250819

Several further steps remain before legislation can be introduced, which

are described below in the order in which they would ordinarily occur.

Once the further policy work and decisions described above are complete,
drafting instructions have been issued for all in-scope provisions, and once
drafting has been completed, the proposed legislation will be assessed for
consistency with the New Zealand Bill of Rights Act 1990 prior to

introduction.

The proposed legislation will then require consideration by the Cabinet
Legislation Committee and Cabinet approval prior to introduction to the

House.

On current timeframes, introduction of legislation is anticipated no earlier

than early August 2026.

Following introduction and first reading, the Bill is expected to be referred

to a Select Committee, providing an opportunity for public submissions.

The legislation giving effect to Cabinet’s decisions described in this brief
should be understood as subject to further development. Various policy
decisions remain pending and the content of the legislation may continue
to develop through the drafting process. Ministers also consider the
legislation to be able to be amended throughout the Parliamentary

process.

Andrew Kibblewhite

Caroline Greaney






