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To the Presiding Officer

Introduction

1.

The Waitangi Tribunal has invited me to provide relevant evidence in response to
questions arising on its inquiry concerning Cabinet’s decisions of 23 February 2026

on proposed reforms to Treaty principles provisions.

The Tribunal provided its invitation and list of questions on the afternoon of Monday
25 May and has sought my response by 5pm today, Thursday 28 May. | understand
the Tribunal released its invitation before receiving the Crown’s evidence (which is
accompanied by relevant policy documents). | have re-read my Cabinet paper and

except as expanded upon below, | do not believe | can improve on what is there said.

| understand the Tribunal is interested in hearing from me on particular aspects and

those matters are addressed below in response to the questions.

| would like to start by explaining relevant political context concerning the policy and
Cabinet decision-making processes. | do so because | can see from the questions |
have been asked that the Tribunal wishes to understand what has informed my
decisions and political context is central to that. The Tribunal’s concerns lie with
decisions of Cabinet. They are political in nature and a product of political process.

So too are my decisions as a Minister.

The starting point is that this Government was formed following election campaigns
that, for each of the coalition parties, entailed: a huge “on the ground” engagement
exercise with the electorate; discussions with Maori, individual citizens, clubs, small
businesses, and corporates; the release (and refinement) of policies; feedback from
the electorate; debates (internally with the party and externally with a range of

individuals and entities); an election; and coalition formation negotiations.
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6. All of these steps involved the current Government (and individual Ministers) being
exposed to a wide range of information and views that led to a broad understanding
of our mandate from the electorate. That is, what the majority of the population

want to see achieved by our Government.

7. As such, each Minister assumed office with a relatively developed view of what is to

be achieved in relation to his or her area of responsibility.

8. Ministers then seek advice from officials on policy changes. This is, of course, advice.
It is not an answer. It is for Ministers to consider that advice and finalise proposals
to Cabinet. It is for Cabinet to approve resulting legislation, first developed through
an iterative process often involving further Cabinet decision-making on the shape of
proposed reforms and legislation, and the introduction of that legislation into the

House.

S. As Ministers we seek official advice to better understand the issues involved, to have
matters pointed out that we may not have considered and ultimately to assist
decision-making that best shapes policy in accordance with our mandate. Ministers
determine policy proposals for Cabinet based on all of these factors, including the
advice provided to us by officials, and the perspectives of political colleagues and

coalition partners.

10. Decision-making by Cabinet is a collective and iterative process through which
proposed legislation is developed before being put to Parliament for consideration,
including by Select Committee. There is a full and frank discussion in Cabinet about
the policy proposals. These discussions are frequently an iterative process and lead

to changes to the proposals.

11. In this case, myriad inputs have informed the views of members of Cabinet. Electoral
mandate plainly shapes how Ministers—individually and, through Cabinet,
collectively—view their responsibilities. Ministerial responsibilities are political
responsibilities that demand political decision-making. As such, this decision-making
reflects not only the matters conveyed in my Cabinet Paper but the judgement of

Ministers, including judgement shaped by Ministers’ views concerning political
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responsibilities. Cabinet’s resulting decisions are as recorded in the Cabinet Minute,

in light of the discussion of the issues contained in my Cabinet Paper.

12. Decisions | have reached as Minister of Justice are no different. As | said at the outset,
political context has informed my political judgement and, so, decision-making.
Officials’ advice has too, of course. | understand that officials have already provided
the Tribunal with that advice and my Cabinet Paper. My views are reflected in that
Cabinet Paper. It is my view, for example, that greater consistency in the expression
of Treaty-related provisions would be a very good thing—but not consistency at all
cost. If the Tribunal wishes to understand why these are my views, | can only repeat:
they are the product of multiple inputs, including officials’ advice and political

judgement affected by a range of influences.

13. Here, Cabinet has directed engagement with the National Iwi Chairs Forum and has
required that | and my Ministerial colleagues discuss draft legislation. That reflected

the views | expressed in my Cabinet Paper.

14. It is indeed my view that consultation in accordance with these steps and then Select
Committee processes will successfully surface the issues that need to be addressed

and result in commensurate change.

15. Proposals for law reform involve a series of decisions by Cabinet, including decisions
on policy intent and decisions to propose legislation for the introduction to
Parliament. Policy decisions are not final decisions. Legislative proposals by Cabinet
remain subject to various inputs, including advice of officials and public consultation.
The prospect of change endures until, ultimately, third reading and enactment.
Parliamentary process clearly contemplates public participation influencing the final
shape of legislation, including at Select Committee. Parliamentary process is

intended to enable precisely that.

16. These are my views and they are views that, in addition to the advice | have received
from officials and my understanding of my political responsibilities, have shaped my

decision-making. There is nothing more to it than that.
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17. | now provide responses to the Tribunal’s questions where | am able to add relevant

information beyond that already before the Tribunal.

Questions 1 and 2
18. | have explained at paragraphs 4 to 16 above the way that Ministers develop
proposals to Cabinet for law reform based on a range of factors and considerations.

That was the process applied in this case.

19. The Tribunal’s question does not appear to identify the basis for endeavouring to
identify “private unpublished” advice. In any event, | can assure the Tribunal that |

have not solicited “private” advice on the matters in the inquiry.

20. The Tribunal should have regard to the documents recording the policy process in
the period referred to, which record advice from officials that was considered by me,
the Ministerial Oversight Group, and the Advisory Group as part of the overall
process that led to the reforms determined by Cabinet. | confirm that | read and

considered each piece of advice as they were provided by officials.

Question 3

21. Option 5 was discussed with my Ministerial Oversight Group colleagues. It was also

the subject of officials’ advice, as recorded in the evidence provided to the Tribunal.

Question 4

22. Cabinet agreed to the option 5 proposal in its decisions of 23 February 2026 following

the process | have outlined at paragraphs 4 to 16 above.

23. | also refer the Tribunal to the Cabinet paper which contains my advice and
recommendation to Cabinet on that option. | cannot improve on what is set out

there.

24, The issue is accordingly less one of rationale and more one of approach. As an
approach, it conveys a process—not final decisions. There is clear scope for political
and Parliamentary processes to influence final decisions. | wish to emphasise that. |
do not hold a pessimistic view as to what can be achieved through genuine

engagement with our democratic processes. | resist the notion that Cabinet should
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be disabled from affirming proposals in the absence of extensive engagement.
Ministers have responsibilities to act upon their electoral mandates and are held
democratically accountable for that. | do not consider our democratic arrangements
can or should be impugned as ineffective when they enshrine Parliamentary

processes directed precisely at public engagement.

Question 5 and 6

25. These ask the same essential question regarding the advice of the Advisory Group
and | respond to them together. The advice of the Advisory Group was one of the
matters | considered in determining my recommendations to Cabinet on the
proposed reforms. It is not accurate to say | chose to vary the recommendations of
the Advisory Group. The Advisory Group provided advice. It is simply one input into
the process | have described at paragraphs 4 to 16 above which leads to Cabinet

making a decision.

26. In addition, Ministerial colleagues suggested the proposed repeals. | understand that

this matter will be addressed through further Crown evidence to be filed in the

inquiry.
Question 7
27. This question raises a matter of Cabinet confidentiality. | understand that the

evidence of Mr Kibblewhite and Ms Greaney explains that the relevant Ministers will
report back to Cabinet having received legal advice on the proposed repeals. It is
anticipated these report backs will be considered by Cabinet when it comes to

consider a draft Bill.

Question 8
28. No decisions have been taken on this matter and | am still to consult my Ministerial

colleagues.

Question 9
29. Scope remains for these matters (concerning drafting, appointment provisions, and

clarifying duties on non-core Crown actors) to be changed by Cabinet when
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considering draft legislation. As such they are subject to future consideration by

Cabinet and Cabinet confidentiality.

Question 10

30. This question also raises a matter of Cabinet confidentiality. | have received advice
on these matters, which is still under active consideration including by the Ministerial

Oversight Group and responsible Ministers.

Question 11

31. The form and text of the proposed standard form provisions is subject to further
advice from officials and legislative drafting by Parliamentary Counsel Office. It is

anticipated that the question of appropriateness would be determined on a case-by-

case basis.
Question 12
32. My advice and recommendation to Cabinet was on the basis that the proposal to

amend the Treaty standard would be consistent with the purpose as agreed by
Cabinet in September 2024. | anticipate that the Tribunal may reach a different

conclusion based on the nature of the Tribunal’s questions.

Question 13

33, My reasons for proposing the relevant reform to Cabinet are as listed in the Cabinet

paper.

Question 14

34, As is open to me as responsible Minister | determined that the proposals could be

taken to Cabinet in the absence of consultation with the agencies referred to.

Question 15

35, | understand that my officials will search for and provide the Tribunal with a copy of
the relevant draft Cabinet paper. A more targeted consultation process was
considered suitable in order to obtain Cabinet decisions and to develop legislation

so that legislation could be introduced in this Parliamentary term.
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Question 16
36. As | have explained, | read and considered advice from officials in this process as it
was provided to me. A Minister—and Cabinet—may decide whether or not to accept

the advice of officials.

37. As to the second part of the question, engagement during the legislative drafting and
Select Committee process allows for the views received during that process to inform

revised versions of the legislation.

38. As the Tribunal is aware, we have sought consultation with the National lwi Chairs
Forum. | understand my letter to the Forum of 27 May 2026 noting we are scheduled
to meet has been filed with the Tribunal. There is further opportunity for

engagement alongside the legislative process (including at Select Committee).

Question 17

39. This question involves a range of hypothetical questions and potential approaches
by decision-makers. Without waiving privilege, my legal advice is that these
guestions do not relate to the production of information or evidence and so | cannot

assist the Tribunal on these matters.

Yours sincerely

A ra

Hon Paul Goldsmith
Minister of Justice
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