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TENA, E TE ROPU WHAKAMANA | TE TIRITI O WAITANGI
INTRODUCTION

1. This memorandum is filed on behalf of Wai 3440 on behalf of Maori persons
throughout Aotearoa and abroad who are represented by the “Toitd Te Tiriti”

(“Toita Te Tiriti”) movement, an interested party in this proceeding.

2. By way of update, the number of persons currently registered to support the
participation of Toitd Te Tiriti in the present inquiry is 64,171. A final update
will be provided on Day 2 of the hearing by Dr Carwyn Jones when he

provides his evidence.

3. Counsel provides this information for context in light of the gravity of the

constitutional moment that sits before the Tribunal tonight.

4, There are tens of thousands of individual Maori waiting and relying on this
Tribunal to assist them in holding the Crown to account for what Dr Carwyn
Jones says will “form part of the most wide-ranging legislative breach of Te

Tiriti in modern history”.

5. It is in that context that these submissions are respectfully made for the

Tribunal’s consideration.
APPLICATION FOR SUMMONS OF MINISTER GOLDSMITH

6. Counsel for the interested parties in Wai 2872, Wai 2494, Wai 1194 and
Wai 1212 (the “Kaitono”) have applied for a direction that Minister

Goldsmith be summonsed to give evidence before the Tribunal.

7. Today the Crown filed a letter to the National Iwi Chairs Forum (“NICF”)
dated yesterday, 27 May 2026 (“NICF Letter’), responding to earlier

correspondence that is already on the record of inquiry.

8. The Kaitono then filed a further Memorandum of Counsel? (“Kaitono

Memorandum”) that in summary:

a. Reiterates the legal basis for the summons application based on

the Tribunal’s jurisdiction as established in Skerrett-White v Minister

" Wai 3565, #A58 at [17].
2 Memorandum Of Counsel for Wai 2872, Wai 2494, Wai 1194 and Wai 1212 In Response To Minister Goldsmith’s
Letter dated 28 May 2026.
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for Children [2024] NZCA 160, and the applicable threshold being
not one of 'clear necessity' but whether the Tribunal 'could properly
take the view that it would be assisted' by hearing evidence from

the Minister;

b. Highlights the evidence still clearly missing from the record and
necessary for the Tribunal to assess the Crown’s conduct including
the policy rationale for each amendment; the advice received and
overridden; the basis on which the Minister was satisfied the
process met the Crown's Treaty obligations; and the consultation

proposed and undertaken with Maori; and

c. Notes that the NCIF Letter now before the Tribunal provides further
and specific grounds for the summons as set out in that
memorandum.

9. This evening the Crown filed a memorandum? along with a letter from

Minister Goldsmith* (“Minister’s Letter”), purporting to answer the written

questions issued by the Tribunal, as well as further evidence.
TOITU TE TIRITI SUPPORT THE APPLICATION FOR SUMMONS

10. Toitd Te Tiriti respectfully endorses and supports the application of the
Kaitono for the summons of Minister Goldsmith, upon the grounds that they
have advanced in their application and on the further grounds set out in

their memorandum filed this evening.

11. Counsel makes the following additional submissions on behalf of Toitd Te
Tiriti in support of the request for a summons to be issued to Minister

Goldsmith to appear in this inquiry.
MINISTER’S RESPONSES INADEQUATE

12. As a general submission, the Minister’s Letter does not provide adequate
responses to key areas of the Tribunal’s inquiry in respect of which he is
the only person who can explain the decision-making process and grounds

for his decision-making.

3 Memorandum of Counsel for the Crown dated 28 May 2026.
4 Letter of Minster Goldsmith (undated).
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The Minister must explain Option 5 to “take into account”

13.

14.

15.

16.

It is submitted that Questions 3 and 4 on who assisted the Minister to
formulate Option 5 and why was Option 5 preferred have not been
adequately answered by the Minister at all. The Minister's two sentence

response to Question 3 is bordering on flippant.

The answer to Question 4 provides no explanation of why Option 5 was
preferred, and merely recites the decisions made and the Minister’s
perception of a mandate he thinks he and his fellow Ministers have to make
the constitutionally monumental decision to reduce the Treaty clauses of at
least 10 enactments to a standard of no higher than “take into account”. In
the context of there being no recommendation from the Ministerial Advisory
Group (MAG) to do so and no support from the Ministry of Justice officials
to do so, the Minister is the only one who can explain why he and his

Ministerial colleagues did it. And he has failed to do so voluntarily.

Respectfully, a decision of this magnitude directly engages the Crown’s
duty of candour as set out in Part V of the opening submissions for the
Kaitono requiring “transparency with Maori about proposed actions
affecting their Treaty interests, and the obligation to place before this
Tribunal a full and frank account of the decisions made, the advice received,

and the material on which those decisions rested.”®

The Minister’s answers to this critical aspect of the inquiry fail to reach even
a basic level of transparency or adequate information and in such
circumstances, Counsel respectfully submit that he must be summonsed in

order to answer questions that will elicit such information.

The Minister must explain the repeal decisions

17.

The Minister's answers to questions 5 and 6 asking why the Minister
proposed to repeal the sections in the four Acts listed in question 5 instead
of amending them as recommended by the MAG, and why he and / or the
other Minsters chose to vary this and the other recommendations of the

MAG are answered in two very brief paragraphs of the Minister’s letter.®

5 Kaitono’s Memorandum at [8].

6 At [25]-[26].
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18.

19.

In summary the Minister says the MAG was “simply one input”’ into the
decision-making process and that “Ministerial colleagues suggested the

proposed repeals”.

Counsel repeats the submissions set out above with respect to the absolute
failure of these answers to meet the duty of candour on the Crown. The
fundamentally constitutional nature of these decisions demands a full and

frank explanation. As Dr Carwyn Jones stated in his evidence:

To repeal five sets of Treaty Provisions in five different Acts all at once,
without the backing of robust policy analysis, assessment or even the
most basic explanation of the Crown’s rationale for doing so is an
astonishing decision of constitutional significance in the context of the
Treaty partnership, and the Crown’s obligations of good faith and active
protection towards Maori as Treaty partner.

Decision to undertake ‘woefully inadequate’ consultation must be explained

20.

21.

22.

23.

The NICF Letter dated 27 May 2025 filed today by the Crown indicates that
the Minister continues with his sole selected means of consultation for a
proposal that will “form part of the most wide-ranging legislative breach of

Te Tiriti in modern history”.”

As noted by Counsel for the Kaitono, this “woefully inadequate™ attempt at
consultation is occurring post the Cabinet decision to proceed, post the
issuing of instructions to draft the legislation, and solely with a group that
does not profess to, nor represent all individual, whanau, hapi and iwi

Maori.

The Minister’s one paragraph answer to Question 15 that “a more targeted
consultation process was considered suitable” in order to get the legislation
introduced this term extends the woeful inadequacy already evident in the
decision-making process, and does not, in our submission, come anywhere
near to meeting the Crown’s obligation to answer this very serious and very

significant area of the Tribunal’s inquiry.

It is submitted that the Minister should be summonsed to explain why he
believes this mode, method and timing of consultation discharges the

Crown’s duties of active protection and partnership with respect to the

7 Wai 3565, #A58 at [17].

8 Above at [98].
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single most impactful change to the legislative recognition of the Treaty

principles across the statute book that the Tribunal has ever considered.

Conclusion

24.

25.

The Tribunal has extended the Minister the courtesy of the opportunity to
provide answers in writing. It is submitted that the opportunity was not
adequately embraced with anywhere near the level of candour that the
significance of the decisions under inquiry demands, nor with any due
respect for the impact that they will have on the lives of thousands and

thousands of Maori.

Accordingly, Counsel submits that the necessary corollary of a clear lack of
Ministerial candour should, with respect, be the exercise of considered, and
justified judicial intervention through the issue of the summons sought by
the Kaitono. It is difficult to imagine a set of circumstances where it would

be more justified.

REPLY EVIDENCE OF PROFESSOR PHILLIP JOSEPH

26.

27.

28.

Counsel note the evidence of Professor Phillip Joseph KC dated 27 May
2026 filed yesterday by Phoenix law Limited on behalf of a number of their

interested parties.

A memorandum of opposition was filed by the Crown dated 28 May 2026 in
which the Crown complained of the brief not being strictly in reply and
raising “fresh expert opinion” on issues of law, constitutional principle and

the status and jurisdiction of the Tribunal.

With respect, it is difficult to reconcile the Crown’s complaints regarding the
timing and content of this evidence in the circumstances of this inquiry

where:

a. The Crown has been on notice to provide ongoing updates to this

Tribunal on the progress of the Treaty Clause review process since
Ngé Matapono and has failed miserably to do so, resulting in this
inquiry having to proceed under a ridiculous level of urgency while
we race against the clock with Cabinet decisions already having
been made in February, and drafting instructions sent before

anyone was even made aware of the proposals;

6



29.

For the Crown to now raise such issues in the context of a brief of
evidence provided by one of the country’s leading constitutional law
scholars brings into play issues of equity, fairness and natural
justice in favour of the parties who have submitted it, not against
them. The Crown does not come to this inquiry with clean hands in
terms of its disclosure or compliance with the Tribunal’s long-
standing directions. It is indeed the Crown’s failure with respect to
disclosure that has directly occasioned this hyper-truncated
evidence exchange timetable. As Counsel for the Kaitono quite
rightly pointed out in their memorandum, the Crown has also made
a habit of filing documents at the eleventh hour, withholding
documents, and failing to meet its obligations of candour at every

turn.

The legal issues including the constitutional issues raised in
Professor Joseph’s brief have already been traversed by other
expert witnesses including Dr Carwyn Jones and Natalie Coates
among others. Accordingly, while Professor Joseph’s evidence may
not strictly be in reply as already alluded to Her Honour, there can
hardly be any suggestion of “fresh issues” being raised and
accordingly any prejudice to the Crown by allowing submission of
the brief is in our submission limited, and quite easily solved by Her
Honour’s direction that the Crown may file reply evidence if it wishes
to do so, by tomorrow. Those who do not observe the Tribunal’s
directions or the principles of equity cannot rightly turn to avail

themselves of their protection when it suits.

For the above reasons, Toita Te Tiriti strongly supports the admission of the

brief of evidence of Professor Joseph to the record.

DATED at Tauranga this Thursday, the 28th day of May 2026

Tania Waikato / Luke Redward / Tui Henry

Counsel for Toiti te Tiriti
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