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Purpose

1. This memorandum-directions addresses Crown documents that were requested by this
Tribunal.

Procedural History

2. On 28 and 29 May 2026, via memorandum-directions and emails via the Registrar, |
directed the Crown to file documents approved by the Hon Paul Goldsmith, Minister for
Justice, that are relevant to this inquiry, as well as unredacted versions of further
documents (Wai 3565, #2.6.13).

3. All Crown documents sought by the Tribunal are listed below:

(@) The 12 September 2025 briefing provided by the Ministry of Justice to Minister
Goldsmith (as referred to in Wai 3565, #A61 at [67]).

(b) Any further advice from officials or Ministerial decisions taken on the appropriate
treatment of the ‘take into account’ standard (as referred to in Wai 3565, #A61 at
[90] in provisions outlined at [3](b) of those directions.

(c) The April 2025 agency assessments referred to at [49] of the Crown joint brief (Wali
3565, #A61 at [49]).

(d) Any further advice from officials to the Minister of Justice on the precise form of
standardisation of amendments as referred to at [93] of the joint brief, if any has
been prepared (Wai 3565, #A61 at [93]).

(e) Any further policy work or Ministerial decisions taken on the detail of amendment to
section 14(a) of the Data and Statistics Act 2022 as referred to in [94.1] of the joint
brief (Wai 3565, #A61 at [94.1]).

(f)  Any further policy work or Ministerial decisions taken on the detail of amendment to
section 8 of the Hazardous Substances and New Organisms Act 1996 as referred
to in [94.2] of the joint brief, if it has been prepared Wai 3565, #A61 at [94.2]).

(g) Any advice provided to relevant responsible Ministers on legal risk arising from the
proposed repeals and any material new information produced as a result (Wai 3565,
#A61 at [96]).

(h) The Ministerial approvals leading to the drafting instructions referred to at [104] of
the joint brief if those instructions were approved by the Minister (Wai 3565, #A61
at [104]).

(i) The 15 April 2026 key messages to responsible agencies on Cabinet’s decisions
and next steps (Wai 3565, #A61 at [108]).

() A letter from Caroline Greaney (Deputy Secretary Policy) to David Cochrane (Chair
Ministerial Advisory Group for review of Treaty references) dated 3 June
2025, providing information on the provisions in scope of the Treaty references
review to support advice to the Ministerial Oversight Group. A redacted version of
this letter had been placed on the Wai 3565 Record of Inquiry as document
#A62(b).

(k) The note paper at pp 356 to 359 of Wai 3565, #A61(a) titled “References to Treaty
principles in legislation Ministerial Oversight Group” (dated 29 September 2025).



()  ‘Appendix A’ to the paper above, referred to at p 356 of Wai 3565, #A61(a).
‘Appendix A’ appears to be a document containing advice from Crown Law or
Parliamentary Counsel Office officials.

(m) The draft briefing paper at pp 366 to 372 of Wai 3565, #A61(a), titted “DRAFT Treaty
references review: policy decisions and approval to consult on an exposure draft
bill” (dated 9 October 2025).

4. On 2 June 2026, the first day of the urgent hearing for this urgent inquiry, | shared that the
Tribunal would receive the Crown’s submissions in relation to various documents
containing legal advice.

Crown memorandum

5. On 3 June 2026, the Tribunal received a memorandum from Gregor Allan and Daniel Hunt,
counsel for the Crown, regarding these documents, specifically the ones listed below
which were flagged as containing legal advice (Wai 3565, #3.2.3):

(a) A 28 August 2025 aide memoire containing legal advice from Ministry of Justice in-
house lawyers to the Minister of Justice.

(b) A 12 September 2025 briefing from Ministry of Justice officials to the Minister of
Justice that has been provided to the Tribunal.

(c) A 9 October 2025 briefing from officials to the Ministry of Justice containing
redactions on account of legal professional privilege.

(d) Certain documents that the Tribunal had directed the Crown to file in unredacted
form.

6. In their response, counsel for the Crown submit that they are entitled to hold and assert
legal professional privilege in the same way as any other client in receipt of legal advice,
and note that the Tribunal may receive evidence without regard to the legal rules that may
affect the legal admissibility of that evidence. Counsel for the Crown rely on the statement
referenced in the Privy Council's decision in B v Auckland District Law Society® in
maintaining that legal professional privilege was the basis for redacting the documents
provided, as legal professional privilege is not only a matter for evidence but ‘a
fundamental condition on which the administration of justice as a whole rests’ (Wai 3565,

#3.2.3 at [10]).

7. They further submit that under the Commissions of Inquiry Act 1908 and the Treaty of
Waitangi Act 1975, there is no language that expressly overrides legal privilege. Under s
4C of the Commissions of Inquiry Act, the Crown notes that the Act expressly provides
that every person “shall have” the same privileges in relation to the answering for
guestions and the production of documents as witnesses have in Court of law (Wai 3565,
#3.2.3).

8. Under schedule 2 of the Treaty of Waitangi Act, the Crown submit that the Tribunal is
permitted to receive evidence without regard to evidential constraints that may affect the
legal admissibility of that information (Wai 3565, #3.2.3).

9. Counsel for the Crown request that should the Tribunal consider directing the filing of the
material referred to, that the reasons for this is set out in writing so that the Crown might

1 [2004] 1 NZLR 326 (PC)



10.

consider those and consider potential alternative ways of addressing the Tribunal’s
concerns (Wai 3565, #3.2.3).

Accompanying their response, counsel for the Crown provide an indexed bundle of the
documents referred to at [5(a)]-[5(c)] above, including redactions but with edits on the
documents originally filed to remove redactions that covered text that does not constitute
legal advice (Wai 3565, #3.2.3(a)).

The Tribunal’s jurisdiction

11.

12.

13.

14.

15.

16.

| begin by referring to s 6(2) of the Treaty of Waitangi Act 1975 which provides that the
Waitangi Tribunal must inquire into claims filed before it. There are limited exceptions to
this requirement, none of which apply in this case. The onus to do this quickly is due to
the fact that urgency has been granted in these proceedings.

The function of the Tribunal under s 6(2) of the Treaty of Waitangi Act 1975 is not just to
hear a claim but to inquire into it. It engages in an inquisitorial process consistent with the
Tribunal's status as a commission of inquiry.

In this inquiry, the Tribunal is undertaking its duty to inquire into a claim that alleges that
the Crown’s policy proposals to repeal and amend certain enactments referring to the
principles of the Treaty of Waitangi, are policies and actions of the Crown inconsistent with
the principles of the Treaty of Waitangi.

To assist us with our inquiry, and as Parliament intended, cl 6 of sch 2 of the Treaty of
Waitangi Act 1975 sets out the approach to evidence in the Tribunal and is reproduced in
full below:

6 Evidence in proceedings before Tribunal

(1) The Tribunal may act on any testimony, sworn or unsworn, and may receive as evidence
any statement, document, information, or matter which in the opinion of the Tribunal may
assist it to deal effectually with the matters before it, whether the same would, apart from
this section, be legally admissible evidence or not.

(2) Witnesses appearing before the Tribunal may give their evidence in the Maori language.

(3) Subject to subclause (1), the Evidence Act 2006 shall apply to the Tribunal in the same
manner as if the Tribunal were a court within the meaning of that Act.

I note this provision is similar to s 4B of the Commissions of Inquiry Act 1908. Therefore,
this Tribunal is able receive as evidence any document which in its opinion may assist it
to deal effectively with the matters before it, whether that evidence is legally admissible or
not.

As is well known, under cl 8 of sch 2 of the Treaty of Waitangi Act 1975, the Tribunal is
deemed to be a Commission of Inquiry under the Commissions of Inquiry Act 1908.
Clause 8 further provides that I, as the Chairperson of the Tribunal, or my delegate:

(a) may issue directions or conduct conferences; or

(b) may issue summonses requiring the attendance of witnesses before the Tribunal,
or the production of documents; or

(c) may do any other act preliminary or incidental to the hearing of any matter by the
Tribunal.



17.

The Tribunal has the power of investigation under s 4C of the Commissions of Inquiry Act
1908. That section provides that for the purposes of the inquiry the Tribunal may—

(a) inspect and examine any papers, documents, records, or things:

(b) require any person to produce for examination any papers, documents, records, or things
in that person’s possession or under that person’s control, and to allow copies of or extracts
from any such papers, documents, or records to be made:

(c) require any person to furnish, in a form approved by or acceptable to the Tribunal, any
information or particulars that may be required by it, and any copies of or extracts from any
such papers, documents, or records as aforesaid.

Korerorero/Discussion

18.

19.

20.

21.

22.

23.

| accept the claim to legal privilege with respect to advice received from Crown Law. That
is because | accept the right to assert legal professional privilege, provided for by s 54 of
the Evidence Act 2006 applies with respect to their advice. | note that legal privilege can
be waived in accordance with s 65(1) of the Evidence Act 2006.

Consistent with the Commission of Inquiries Act 1908 and the Treaty of Waitangi Act 1975,
the Evidence Act 2006 also recognises that in civil proceedings parties may be required
to produce relevant documents.

That is probably why the Tribunal has rarely dealt with challenges to its clear jurisdiction
to require production of documents. However, the issue of legal privilege was briefly
addressed in the Freshwater and Geothermal Inquiry in 2018.2 The matter concerned a
claim to privilege pertaining to draft regulations. The Crown’s claim to legal privilege was
disputed on the basis that the Crown had not articulated the grounds on which legal
privilege was claimed, and that any privilege that did exist was waived by the disclosure
of these documents to third parties. The Tribunal directed the Crown to clarify the basis
on which it asserted legal professional privilege over the documents and redacted material
before it. Other than Crown counsel later seeking further time to take instructions, no
further directions were issued so the matter must have been resolved.?

In this case the Crown has not articulated the basis upon which legal professional privilege
is claimed at all, only that they assert it applies, but as noted above | accept the claim with
respect to Crown Law advice.

The advice from the Ministry of Justice in-house lawyers is in a different category to Crown
Law advice. As noted above, this inquiry is focused on legislative changes. These changes
are the subject matter of this inquiry. The changes do by their very nature have legal
effects. The proposals that are subject to the Tribunal’s inquiry articulate the politics,
policies and actions of the Crown. Officials from the Ministry of Justice have at all relevant
times provided advice on those policy proposals. They were all engaged in progressing
the Executive’s political, and policy agenda.

The Ministry of Justice’s in-house lawyers appear to have been involved in the same way.
That is the assumption, as the Crown have not articulated the basis for which legal
privilege is claimed regarding their work. It is not clear whether they were providing legal
advice or whether they were merely engaged in progressing policy proposals. Without any
further information, the advice and the actions of these officials, Ministers and the Cabinet
may all assist with elucidating the facts that need to be established during this inquiry.

2 Wai 2358, #2.6.44: at paras 51-61
3 Wai 2358, #3.2.207.



24. The Tribunal's approach reflects the broader context which is that the Tribunal must be
able to undertake its mandatory obligation to inquire into the claim currently before it.

Decision

25. I direct the Crown to file the 28 August Aide Memaoire without redactions by 12pm, Monday
8 June 2026.

26. Consequentially, if legal privilege due to the involvement of the Ministry of Justice’s in-
house lawyers is the basis for redactions in any other Crown documents the Tribunal has
asked to be produced, | direct the Crown to file those documents without redactions by
12pm, Monday 8 June 2026.

27. Alternatively, counsel for the Crown should file submissions articulating the basis for which
legal privilege is claimed regarding the Ministry of Justice’s in-house lawyers.

Me tuku atu te Kairéhita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamohio mo
Wai 3565, Te Tinihanga o Nga Matapono o Te Tiriti — the Treaty Principles Reform Urgent
Inquiry.

The Registrar is to send a copy of this direction to all those on the notification list for Wai 3565,
Te Tinihanga o Nga Matapono o te Tiriti — the Treaty Principles Reform Urgent Inquiry.

WHAKAPUMAUTIA ki Te Whanganui-a-Tara i te 5 o te Pipiri 2026

W/C A HL oK

Kaiwhakawa Matua Dr C L Fox
Tumuaki
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