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TENA, E TE ROPU WHAKAMANA | TE TIRITI O WAITANGI

INTRODUCTION

1. From South Africa to Afghanistan, from Gallipoli to the Persian Gulf, from

Italy to Iragq, Méaori veterans and their whanau, hapt and iwi have borne the

costs of New Zealand’s conflicts and operations. Maori veterans did so with

humility, courage, and commitment, while serving to protect peace and

ensure Maori’'s equitable status and rights as citizens. Maori servicepeople

continue this service today despite the aspirations behind the ‘price of

citizenship’ not being fully realised. Honourable service is enduring and so

too are the unfulfilled duties owed to Maori veterans and their whanau.

2. These closing submissions are filed on behalf of the following kaikeréme:
a. A claim by Denise Anne Egen, on behalf of herself and her whanau,
Wai 2005,

On behalf of Wai 2005, Ms Denise Anne Egen, and Ms
Patricia Gloria Cassidy (nee Ammundsen) filed evidence
with the Tribunal on 1 June 2023 on the late Thomas Harris
Cassidy (Officer Number Q15079) who served in the Royal
New Zealand Navy in Operation Grapple.? Ms Egen is the
daughter and Ms Cassidy is the wife of the late Mr Thomas

Harris Cassidy.

In support of Wai 2005, Mr Robert Malcolm Ryder (Service
Number 15864) filed evidence with the Tribunal on 27 May
2023 on his service in the Royal New Zealand Navy in
Operation Grapple.?

In support of Wai 2005, Dr Judy Blakey, PhD, filed
technical evidence with the Tribunal on 11 April 2025, on

Amended Statement of Claim for Wai 2005 dated 4 November 2020, Wai 2500, #1.2.35.
D Egen, P Cassidy, Joint Brief of Evidence of Denise Anne Egen and Patricia Gloria Cassidy dated 15 June
2023, Wai 2500, #B5; Amended Statement of Claim for Wai 2005 dated 4 November 2020, Wai 2500, #1.2.35,

at [3] and [6].

R Ryder, Affidavit of Robert Malcolm Ryder dated 27 May 2023, Wai 2500, #B2, at [2].
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the health and wellbeing of those who observed the
thermonuclear tests in Operation Grapple.* Amended

evidence was filed with the Tribunal 17 December 2025.5

b. A claim by Esme Warati Sherwin and Aaron Ashby, on behalf of the
late Emma Claudia Gibbs-Smith, their whanau, and members of
Ngare Raumati, Ngati Kawa, Ngati Toki, and Ngati Rahiri, Wai
147765;

i. On behalf of Wai 1477, Ms Esme Warati Sherwin filed
evidence with the Tribunal on 14 June 2024 on her grand-
uncle, Mr Tahuahi Bernie Ashby (Service Number
305496), who served in the New Zealand Army in the
Indonesia-Malaysa Confrontation, also known as Borneo
Confrontation, from 1963 until 1965.” Ms Sherwin gave
evidence of the impact of service on her nephew, Mr
Michael Taituha, who has previously served in the New

Zealand Army.8

C. A claim by Guy Naden, Joanne Waiorewa Pere, Janine Harete
Pere-Ruru on behalf of their respective whanau, Wai 20559,

i. In support of Wai 2055, Mr Edrich Theodore Kismet Naden
(Service Number 350179) filed evidence with the Tribunal
on 15 July 2024 on his service in the New Zealand Army,
including deployments to the Malayan Emergency, Viet

Nam War and Singapore'?; and of his brother, the late

Dr J Blakey, Brief of Evidence of Judy Blakey MNZM, PhD in Support of Claimant dated 11 April 2025, Wai
2500, #F17.

A Crawford, Memorandum of Counsel Filing Amended Brief of Evidence of Dr Judy Blakey and Amended
Exhibit Bundle dated 17 December 2025, Wai 2500, #3.2.409.

Second Amended Statement of Claim for Wai 1477 dated 10 August 2016, Wai 2700, #1.1.77.

E Sherwin, Amended Brief of Evidence of Esme Warati Sherwin dated 14 June 2024, Wai 2500, #C4(c), at
[5] and [9].

E Sherwin, Amended Brief of Evidence Esme Warati Sherwin dated 14 June 2024, Wai 2500, #C4(c), at [29].
Amended Statement of Claim for Wai 2055 dated 6 November 2020, Wai 2500, #1.2.45.

E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [3].
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Poihipi Tehoa Busby Naden (Service Number 364407),

who trained to serve in the Viet Nam War.™

On behalf of Wai 2055, Joanne Waiorewa Pere and Janine
Harete Pere filed joint evidence with the Tribunal on 14
20152 and supplementary evidence on 24 July 2024."3 In
their first brief, they provide evidence of their father's
service, Beau Popo Te Whaimahara Nikora Pere (Service
Number 551132), who served in the New Zealand Army
during the Korean War'; in their second brief, they provide
evidence on the failure to provide Mr Pere with medical

treatment and rehabilitation upon his return from service.'

A claim by Merle Maata Ormsby, Daniel Ormsby, Manuera Patena

and Pateriki Patena, on behalf of the late Tiaho Mary Pillot,

themselves, respective whanau, and members of Ngati Tamakopiri
and Ngati Hotu, Wai 1196;

On behalf of Wai 1196, Mr George Patrick Te Taawhi o Te
Rangi O’Connor Patena, with assistance from his whanau,
filed evidence with the Tribunal on 9 September 2024 on
his father's service, named claimant Pateriki Patena
(Service Number 467447), who served in the New Zealand
Army in the Malayan Emergency and the Thai/Malay
Border Operations."”

Additionally, Mr George Patena gave evidence of his

uncle, Mr Whetumarama Patena (Service Number

Amended Statement of Claim for Wai 2055 dated 6 November 2020, Wai 2500, #1.2.45, at [3c].

J Pere, J Pere-Ruru, Joint Brief of Evidence of Joanne Waiorewa Pere and Janine Harete Pere-Ruru dated
14 August 2015, Wai 2500, #A15(a).

J Pere, J Pere, Supplementary Joint Brief of Evidence of Joanne Waiorewa Pere and Janine Harete Pere
dated 24 July 2024, Wai 2500, #D7.

Amended Statement of Claim for Wai 2055 dated 6 November 2020, Wai 2500, #1.2.45, at [3]].

J Pere, J Pere, Supplementary Joint Brief of Evidence of Joanne Waiorewa Pere and Janine Harete Pere
dated 24 July 2024, Wai 2500, #D7, at [2].

Amended Statement of Claim for Wai 1196 dated 4 November 2020, Wai 2500, #1.2.32.

G Patena, Brief of Evidence of George Patrick Te Taawhi o Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [4].
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339082), who served at home in the New Zealand Army
from 1954 until 1957."8

e. A claim by Violet Walker on behalf of the late Nuki Aldridge, and the
Te Taumata o Tangitu — The Tahawai (Aldridge) claim, Wai 2382'9;

i On behalf of Wai 2382, the late Mr Nuki Aldridge (Service
Number 462485) filed evidence with the Tribunal on 21

March 2016 on his lived experiences of the impact of war.?°

i. Mr Bryce Aldridge, Mr Russell Smith and Mr Ricky Smith
filed joint evidence with the Tribunal on 17 November 2023
on their fathers service, the late Mr Nuki Aldridge.?" In this
brief, Ricky Smith also provides evidence of his personal

experience in the New Zealand Army.

iii. In support of Wai 2382, Ms Robyn York filed evidence with
the Tribunal on 13 November 2023 on her brother's
service, the late Ross Wald Allen (Service Number 42168),
who served in the Viet Nam War. Mr Allen first served in
the Army from 1967 until 1968, and then from 1970 until
1971.2

f. A claim by Carmelle Herewini-Hona, on behalf of Thomas Harry
Cassidy and his descendants, and other Maori veterans of nuclear

service and their descendants, Wai 20362%3;

i. In support of Wai 2036, Ms Patricia Waimirirangi Bookless
filed evidence with the Tribunal on 30 May 2023 on her
grandfather Mr Cassidy, and the health issues that her

19
20
21

22
23

G Patena, Brief of Evidence of George Patrick Te Taawhi o Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [74].

Amended Statement of Claim for Wai 2382 dated 4 November 2020, Wai 2500, #1.2.34.

N Aldridge, Brief of Evidence of Nuki Aldridge dated 21 March 2016, Wai 2500, #A121.

R Smith, R Smith, B Peda-Smith, Joint Brief of Evidence of Ricky Smith, Russell Smith and Bryce Peda-Smith
dated 17 November 2023, Wai 2500, #B55, at [10].

R York, Brief of Evidence of Robyn York dated 13 November 2023, Wai 2500, #B42, at [7].

The Maori Nuclear Veterans and their Whanau Amended Statement of Claim dated 7 November 2014, Wai
2036, #1.1.1(a).
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whanau endure as a result of her grandfather’s service.?*
Ms Bookless is the niece of named claimant Ms Herewini-
Hone. Ms Herewini-Hone is the sister of named claimant
of Wai 2005, Ms Egen.

ii. In support of Wai 2036, the late Mr Ahitana Piorangi (Dick)
Hawea (Service Number 16171) filed evidence with the
Tribunal on 5 October 2015 on his service in the Royal
New Zealand Navy in Operation Grapple in 1958.2°

iii. In support of Wai 2023, Ms Margaret Hawea filed evidence
with the Tribunal on 30 May 2023 on her father, the late Mr

Hawea.®

iv. In support of Wai 2036, Mr Tere Piri Te Maunu Tahi
(Service Number 15809) filed evidence with the Tribunal
on 5 October 20152, supplementary evidence on 24
November 201528, and further supplementary evidence on
2 June 2023.%° In his first and second brief, Tere Piri Te
Maunu Tahi provides evidence on his service in the Royal
New Zealand Navy in Operation Grapple in 1957%; in his
third brief, he provides evidence on his time as Chair of the

New Zealand Nuclear Test Veterans’ Association.®

V. In support of Wai 2036, Mr John Purcell (Service Number
16153) filed evidence with the Tribunal on 5 October
2015% and supplementary evidence with the Tribunal on 1
June 2023.% In his first brief, Mr Purcell provides evidence

on his service in the Royal New Zealand Navy in Operation

24
25
26
27
28

29
30
31
32
33

P Bookless, Brief of Evidence of Patricia Waimirirangi Bookless dated 30 May 2023, Wai 2500, #B3, at [2].
A Hawea, Brief of Evidence of Ahitana Piorangi (Dick) Hawea dated 5 October 2015, Wai 2500, #A41, at [3].
M Hawea, Brief of Evidence of Margaret Hawea dated 30 May 2023, Wai 2500, #B1.

T Tahi, Brief of Evidence of Tere Piri Te Maunu Tahi dated 5 October 2015, Wai 2500, #A42.

T Tahi, Supplementary Brief of Evidence of Tere Piri Te Maunu Tahi dated 24 November 2015, Wai 2500,
#A42(b).

T Tahi, Supplementary Brief of Evidence of Tere Piri Te Maunu Tahi dated 2 June 2023, Wai 2500, #B11.

T Tahi, Brief of Evidence of Tere Piri Te Maunu Tahi dated 5 October 2015, Wai 2500, #A42, at [2].

T Tahi, Supplementary Brief of Evidence of Tere Piri Te Maunu Tahi dated 2 June 2023, Wai 2500, at [2].

J Purcell, Unsigned Brief of Evidence of John Purcell (Unsigned) dated 5 October 2015, Wai 2500, #A43.

J Purcell, Supplementary Brief of Evidence of John Purcell dated 1 June 2023, Wai 2500, #B10, at [2].
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Grapple in 19583 in his second brief, he provides
evidence on his advocacy for the veterans of Operation

Grapple.

vi. On behalf of Wai 2036, Ms Herewini-Hona and Ms
Michelle Gaye Mary Cassidy, both daughters of Mr
Cassidy, and Ms Alicia Kapa, granddaughter of Mr
Cassidy, all filed evidence with the Tribunal on 30 May
2023, however this is subject to confidentiality.3®

g. A claim by Te Urunga Evelyn Aroha Kereopa, on behalf of the late
Rangi Harry Kereopa and their whanau, Wai 762%; and

i. On behalf of Wai 762, Mr Edward Pikiao Moana (Service
Number 473109) filed evidence with the Tribunal on 14
March 2016 % and supplementary evidence on 6
September 2024.38 In his first brief, Mr Moana provides
evidence on his service in the New Zealand Army during
the Indonesian-Malaysian Confrontation; in his second
brief, he provides evidence on how military service has
affected his life.*®* Mr Moana is the uncle of the named

claimant, Ms Te Urunga Evelyn Aroha Kereopa.

h. A claim by Wiremu Reihana, Wayne Petera and Tukuparaehe Mau,
Wai 195740

i. On behalf of Wai 1957, Mr Wiremu Reihana filed evidence
with the Tribunal on 29 February 2016 on his uncle, Mr
Rangi Whatitiri Rongo Reihana (Service Number 304251),

34

35

36

37

38

39

40

J Purcell, Unsigned Brief of Evidence of John Purcell (Unsigned) dated 5 October 2015, Wai 2500, #A43, at
[4].
Waitangi Tribunal Wai 2500 — Military Veterans Kaupapa Inquiry Hearing One, Stage One, Held at Tanohopd
Marae, Rotorua Monday 12 June 2023 — Thursday 15 June 2023 dated Thursday 15 June 2023, Wai 2500,
#4.1.8, at 271, 279, and 283.
Statement of Claim for Wai 762 dated 28 September 2020, Wai 2500, #1.2.16.
E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500, #A127.
E Moana, Supplementary Brief of Evidence of Edward Pikiau Moana dated 6 September 2024, Wai 2500,
#D15.
E Moana, Supplementary Brief of Evidence of Edward Pikiau Moana dated 6 September 2024, Wai 2500,
#D15, at [2] - [3].
Amended Statement of Claim for Wai 1957 dated 6 November 2020, Wai 2500, #1.2.43.
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who served in Malaya from 1959 until 1964, and his cousin
Mr Jeffrey Reihana (Service Number F55435) who served
in the Home Guard from 1987 until 1990.%’

ii. Mr Willie (Henry) Reihana filed evidence with the Tribunal
on 12 April 2024 on his father, Mr Rangi Reihana.*?

iii. Mr Tukuparaehe Mau filed evidence with the Tribunal on
29 February 2016 on his father, Mr Paora Hare Mokena
Mau (Regimental Number 1/3/1942), who served in the
Territorial Forces in New Zealand from 1941 until 1944,
and from around 1960 until 1962.4

(the “Claimants”)

3. The submissions address several issues in Tribunal Statement of Issues
(“TSOI"* that are relevant to the Claimants’ claims for Stage One.

NGA MATAPONO O TE TIRITI O WAITANGI

4. While the claimants highlight the importance of te Tiriti itself, they recognise
the requirements for the Tribunal to engage with the principles of the Treaty

and therefore submit the following are relevant in this inquiry:

a. Tino Rangatiratanga;
b. Active Protection;

C. Partnership;

d. Equity;

e. Options;

41
42
43
44

W Reihana, Brief of Evidence of Wiremu Reihana dated 29 February 2016, Wai 2500, #A90, at [12] and [24].
W Reihana, Brief of Evidence of Willie Henry Reihana dated 12 April 2024, Wai 2500, #C2.
T Mau, Brief of Evidence of Tukuparaehe Mau dated 29 February 2016, Wai 2500, #A92, at [2] and [6].
Waitangi Tribunal, The Military Veterans Kaupapa Inquiry (Wai 2500): Tribunal Statement of Issues dated 14
December 2022, Wai 2500, #1.4.4.
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g.

Good governance; and

Redress.
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1. ENLISTMENT ISSUES AND DECISIONS TO DEPLOY

5. Counsel fully adopts the generic submissions of Tamaki Legal on Enlistment
Issues and Decisions to Deploy, including all breaches alleged, findings

sought, and recommendations or relief sought.*

2, UNDERREPRESENTATION OF MAORI AT COMMISSIONED RANK

Overview of Submissions

6. These submissions address the Claimants’ concerns regarding the historical
and continued underrepresentation of Maori servicepeople at commissioned

rank within the Defence Force.

7. The Crown’s actions and omissions have, in part, caused the
underrepresentation of Maori at commissioned rank. Its actions have
inadequately addressed the underrepresentation, and it has omitted
reasonable actions that would materially address underrepresentation. The
Crown’s obligation to protect Maori interests in representation at
commissioned rank is heightened as a result of the Crown’s past historical
wrongs contributing to the causes of underrepresentation and the general
overrepresentation of Maori within the Defence Force. The Crown has
breached the principles of tino rangatiratanga, active protection, and equity
as a result of its actions and omissions. TSOI addressed are 3.3.3 and 3.3.4,
with both answered in the negative, aside from the Crown having a duty to
acknowledge and address the issue being affirmatively answered.*®

Underrepresentation of Maori at Commissioned Rank

8. The Crown’s Statement of Response to the TSOI as of 31 May 2023, for the
1950 to 1990 period, stated “Initial research indicates that Maori were not

proportionately represented in leadership positions across each of the three

A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy dated 5 May
2026, Wai 2500, #3.3.77.

Waitangi Tribunal, The Military Veterans Kaupapa Inquiry (Wai 2500): Tribunal Statement of Issues, dated 14
December 2022, Wai 2500, #1.4.4, at 24.
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services.” 4 Given this acknowledgment, facts regarding the
underrepresentation of Maori at commissioned rank are produced only to

illustrate the extent of continued underrepresentation.

9. Mr Cleaver states that Maori remained “very under-represented” at
commissioned rank between 1960 and 1972 within the Army.*® He identified
six Maori that held commissioned rank between 1946 and 1960, yet in 1955
the regular Army had 550 officers.*® Major General Brian Poananga noted
22 Maori officers served in the regular Army out of 576 in 1964.%

10. Mr Cleaver also added that it is evident that Maori were limited in
commissioned ranks overseas.® He found evidence of just one Maori
commissioned officer serving in Kayforce’s main body. % Moreover, the
number of Maori serving in 2 NZ Regiment within Malaya may have been
approximately 13 percent.®® As Appendix A: Table of Stage One Maori
Personnel Figures, to Tamaki Legal’s generic submission overall indicated®,
the proportion of Maori serving in the Malayan Emergency was much larger.
Mr McGibbon’s published research note that Maori did not command any of
Viet Nam’s combat units.*® Ross Himona’s research identified 15 Maori
commissioned officers serving in Viet Nam, which Dr Loveridge states would

represent six percent of all New Zealand commissioned officers serving in

47

48

49

50

51

52

53

54

55

Crown Law, The Crown’s Statement of Response as at 31 May 2023 In Relation to Parts Ill, IV, and V of the
Tribunal’s Statement of Issues dated 31 May 2023, Wai 2500, #1.3.1, at [5].
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
231.
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
219 and 221.
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
217 and 231.
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
231.
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
218. However, Mr Cleaver assumes there may have been more Maori commissioned officers serving in B
Platoon of 10 Transport Company.
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
232.
A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy — Appendix
A: Table of Stage One Maori Personnel Figures dated 5 May 2025, Wai 2500, #3.3.77(a).
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
232.
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Viet Nam.®8 In 1971, Maori constituted 35.7 percent of 1 RNZIR but only 8.7

percent of Headquarters in Singapore.®’

11. In 1978, Brian Poananga served as the Army’s Chief of General Staff and in
2002 and 2006, Jerry Mateparae served as Chief of Army and then Chief of
Defence Force respectively.®® Mr Cleaver stated their achievement was
exceptional and out of the ordinary for Maori at the time.> Despite these
strides, Maori are still underrepresented as commissioned officers within the

Army.50

12. Efforts to commission Maori officers in the Navy began in 1953.%" Since
these efforts began, it was not until the early 1960s that a Maori
serviceperson secured an officer cadetship and Mr Cleaver notes it is
doubtful that a Maori serviceperson was commissioned from the lower ranks
before 1960.52

13. Mr Cleaver’s overall impression is that very few Maori served as officers in
the Air Force between 1945 to 2000.%% Dr Pugsley’s published research has
noted only one Maori, Flying Officer Pere, served in No. 14 Squadron during
its deployment to Singapore between 1964 and 1966, and around this time,
the Air Force had one Maori helicopter pilot, Flight Lieutenant William

Waterhouse.?

56

57

58

59

60

61

62

63

64

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at 172.

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at 172.

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
236.

Waitangi Tribunal, Military Veterans Kaupapa Inquiry Discrete Hearing Held 20-21 October 2025 dated 20
March 2026, Wai 2500, #4.1.18, at 225.

J Funnell, Appendix A: Maori Regular Force Personnel Representation across the NZDF dated 27 June 2025,
Wai 2500, #G15(a), at 1 and 2.

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
242

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
242 - 243, and 249 - 250. In 1945, Paratene Bennet was the first Maori commissioned officer within the Navy
but he left service in 1946 and Mr Cleaver notes that the Navy was not open to accepting Maori for
commissioning as officers again until 1953. See S Loveridge, The Enlistment and Employment of Maori
Servicepeople in the New Zealand Armed Forces, 1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at
165.

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
256.

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
256.
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14, Robust ethnicity data collected since 2003, illustrates that between 2003 and
the present, Maori have remained underrepresented at commissioned rank

as compared to the proportion of Maori in the Army, Navy, and Air Force.®®

15. Many witnesses also recalled how few Maori commissioned officers there
were relative to Pakeha® and that Maori did not enter these positions until
the late 1960s.5” Mr Charles Parkinson gave evidence that from around
1967 to 1980, he believed there to be only three Maori commissioned
officers in the Navy.®® Commander Te Kani, a Crown witness, also stated
the same figure when he joined the Navy in 1973. Providing evidence on
behalf of Wai 2382, Mr Ricardo ‘Ricky’ Smith, who was commissioned by
the Army in the 1980s, gave evidence that “there were not a lot of [Maori] in

higher ranks”.5°

16. CPO Funnell gave evidence of the current percentage of Maori
commissioned officers within the NZDF, which was 11.7% for Junior Officers
and 8.1% for Senior Officers.”® She acknowledges that Maori are still
underrepresented at these ranks as Maori comprised an estimated 17.5% of

the national population in 2025.”" Moreover, Maori servicepeople make up

65

66

67

68

69

70

7

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
238; J Funnell, Appendix A: Maori Regular Force Personnel Representation across the NZDF dated 27 June
2025, Wai 2500, #G15(a), at 1 and 2.

L Roretana, Brief of Evidence of Lance Roretana dated 6 October 2023, Wai 2500, #B28, at [11]. Lance
Roretana served between 1971 and 1979; Waitangi Tribunal, Wai 2500 — Military Veterans Hearing Week 2
held 26 February 2024 — Thursday 29 February 2024, Wai 2500, #4.1.10, at 284. Wayne Stokes agreed that
there were not many Maori as commissioned officers when he started out in the Army in 1977, and that this
had not changed when he left in 1999; Waitangi Tribunal, Wai 2500 — Military Veterans Hearing Week 2 held
26 February 2024 — Thursday 29 February 2024, Wai 2500, #4.1.10, at 159. Aaron Taikato noted how the
whakapapa that sits within the Defence Force does not match up with the ethnicity of its leadership; R Tauroa,
Brief of Evidence of Robyn Elizabeth Moana Tauroa dated 15 April 2024, Wai 2500, #C5, at [26]. Robyn
Tauroa served between 1983 and 2003; K Herewini, Brief of Evidence of Kevin Ralph Herewini dated 24 April
2024, Wai 2500, #C19, at [21] — [22]. Kevin Herewini served from 1962 to 1989.

W Broughton, William Edward Broughton Brief of Evidence dated 21 June 2016, Wai 2500, #A179, at [46].
C Parkinson, Brief of Evidence of Charles Parkinson dated 7 March 2016, Wai 2500, #A116, at [18].

Ricky Smith, Russell Smith and B Peda-Smith, Joint Brief of Evidence of Ricky Smith, Russell Smith and
Bryce Peda-Smith dated 17 November 2023, Wai 2500, #B55, at [58] — [59].

J Funnell, Appendix A: Maori Regular Force Personnel Representation across the NZDF dated 27 June 2025,
Wai 2500, #G15(a), at 1.

J Funnell, Brief of Evidence of Jacinda Funnell dated 27 June 2025, Wai 2500, #G15, at [13]; Stats NZ, Maori
population  estimates: At 30 June 2025 dated 18 November 2025, accessed at
<https://www.stats.govt.nz/information-releases/maori-population-estimates-at-30-june-2025/>.
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roughly 18.9% of the regular force.” This data broken into the different

services reflects:”®

a. Army — Maori comprised 11.6% of Junior Officers and 9.1% of

Senior Officers;

b. Navy — Maori comprised 17% of Junior Officers and 9.7% of Senior
Officers;”* and

C. Air Force - Maori comprised 6.6% of Junior Officers and 5.2% of
Senior Officers.

Material Factors Causing Underrepresentation of Maori at Commissioned

Rank

Racist Ideology, Prejudicial Attitudes and Assimilation

17.

Counsel repeats paragraphs [12] to [21] of the generic closing submissions
regarding enlistment issues and decisions to deploy, as the racist ideology
and prejudicial attitudes discussed in relation to recruitment also contribute
to the low rate of Maori promotion to commissioned ranks relative to Pakeha
between 1950s and 1970s period.” We submit that racist ideology and
prejudicial attitudes had a greater effect in limiting the number of
commissioned Maori officers than limiting the overall recruitment of Maori,
as racist ideology of Pakeha superiority is threatened most by Maori holding
positions of command over Pakeha. Mr Cleaver noted the difficulty
individuals, like the high-ranking officers that expressed negative attitudes

towards Maori, would have with Maori serving at commissioned rank.”®
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Waitangi Tribunal, Wai 2500 — Military Veterans Kaupapa Inquiry Hearing Week 7 dated 30 January 2026,
Wai 2500, #4.1.16, at 116.

J Funnell, Appendix A: Maori Regular Force Personnel Representation across the NZDF dated 27 June 2025,
Wai 2500, #G15(a), at 1 and 2.

M Te Kani, Brief of Evidence of: Makoare (Mark) Kohupara Te Kani dated 19 March 2025, Wai 2500, #F 14,
at [243].
A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy dated 5 May
2026, Wai 2500, #3.3.77, at [12] — [21].

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at

224.
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18. Mr Cleaver, when cross-examined, stated that in the period after World War
Two, discriminatory attitudes were one of the barriers, among others, that
prevented almost all Maori from becoming a commissioned officer at this

time.””

19. Recounting service in the 1950 to 1990s period, some witnesses saw
promotions being unfairly given to Pakehd who were outperformed by
Maori’® or served less than Maori.”® Moreover, Mr Gregory Douglas Toatoa
noted there was generally a ceiling to Maori promotions, which typically

stopped at the rank of Major in the Army.8°

20. Ms Robyn Tauroa discussed the New Zealand Defence Force Resource
Management Review 1988, which states that “Defence has generally been
seen to be relatively free of institutionalised racism” but Ms Tauroa notes
having just four Maori reaching Lieutenant-Commander within the Navy by

1990 contradicts that narrative.®’

21. Commander Leef, a witness for the Crown, who joined the Navy in 1991
stated there were racial undertones in comments he received in reports for
his performance, highlighting he was ‘too familiar’ with the crew. Moreover,
phrases such as ‘being too chur’ have been used in junior Maori officer’s

reports more recently.®

22. Ricky Smith stated that he believed the Army’s military structure, which was
heavily based on the English system, prejudiced non-Pakeha for

promotions.3
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Waitangi Tribunal, Wai 2500 — Military Veterans Kaupapa Inquiry Hearing One, Stage One, dated 24 July
2023, Wai 2500, #4.1.8, at 65 and 66.

E Naden, Brief of Evidence of Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1 at [45] and [49];
R Shepherd, Brief of Evidence of Major (Retired) Richard Henry Shepherd dated 29 February 2016, Wai
2500, #250, at [26] — [28]; Ricky Smith, Russell Smith, and B Peda-Smith, Joint Brief of Evidence of Ricky
Smith, Russell Smith and Bryce Peda-Smith dated 17 November 2023, Wai 2500, #B55, at [61] — [63] and
[65].

G Toatoa, Brief of Evidence of Gregory Douglas Toatoa dated 2 October 2015, Wai 2500, #A39, at [18] —
[21].

G Toatoa, Brief of Evidence of Gregory Douglas Toatoa dated 2 October 2015, Wai 2500, #A39, at [18].

R Tauroa, Brief of Evidence of Robyn Elizabeth Moana Tauroa dated 15 April 2024, Wai 2500, #C5, at [29].

W Leef, Brief of Evidence of Wiremu Leef dated 7 April 2025, Wai 2500, #F15, at [15].

Ricky Smith, Russell Smith, and B Peda-Smith, Joint Brief of Evidence of Ricky Smith, Russell Smith and
Bryce Peda-Smith dated 17 November 2023, Wai 2500, #B55, at [61].

20



23. We repeat paragraphs [32] to [36] of the generic closing submissions
regarding enlistment issues and decisions to deploy.? It is further submitted
that recruitment of personnel from the United Kingdom into officer positions
materially affected the commissioning of Maori officers. Commodore J. P. S.
Vallant recalled, presumably within the 1950s, that Royal Navy personnel
were being promoted ahead of RNZN personnel for seniormost ranks
despite Navy commitments to encourage RNZN personnel participation at

commissioned rank.8®

24, Some witnesses stated that the RNZN’s Royal Navy component was a
significant factor against Maori becoming commissioned officers. 8 Sir
Wayne Shelford, who served between 1975 and 1986, noted how Royal
Navy Admirals filled in slots of RNZN vacancies, and that it was not until a
New Zealander was head of Navy that Maori started to go up into the top

ranks.8”

25. Wai 762 witness, Edward Pikiau Moana, gave evidence that commissioned
Maori had to put their rank above whanaungatanga due to how the army
operated in the 1960s.%8 He declined opportunities for promotion because

he valued the whanaungatanga he had with the group more than promotion.

Tenure and Seniority Prioritised over Ethnic Diversity

26. A consultant, KPMG’s, 2023 report on the NZDF’s cultural and engagement
capability, found that “Ethnic diversity within committees and boards is not
prioritised as highly as tenure and seniority requirements, prolonging the
time needed for the change to be seen.”®
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A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy dated 5 May
2026, Wai 2500, #3.3.77, at [32] — [36].
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244.
C Parkinson, Brief of Evidence of Charles Parkinson dated 7 March 2016, Wai 2500, #A116, at [21]; R Tauroa,
Brief of Evidence of Robyn Elizabeth Moana Tauroa dated 15 April 2024, Wai 2500, #C5, at [26].
W Shelford, Brief of Evidence of Sir Wayne Thomas (Buck) Shelford KNZM MBE dated 9 September 2024,
Wai 2500, #D18, at [18].
E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [39].
G King, Brief of Evidence of Glenn Lawrence King dated 11 February 2025, Wai 2500, #E9, at [52]; G King,
Appendix A: Index and appendices to the brief of evidence of Glenn King dated 11 February 2025, Wai 2500,
#E9(a), at [102].
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Disparities in Education, Disparities in English-Language, and Unfair Methods

of Assessment

27. Educational prerequisites for entry criteria were one of the main barriers for
many Maori to be commissioned.?® Dr Loveridge found the principal means
of commissioning was through officer training establishments intended for
young officer cadets starting their careers.®' Officers can be commissioned
from the ranks, but Dr Loveridge notes that generally officers commissioned
from the ranks would not reach beyond the rank of Major due to competition
with servicepeople not commissioned from the ranks who consequently had

more training.%?

28. Loveridge details specific standards officer training academies required for
entry, with most requiring at least School Certificate or University Entrance.®?
He notes that in 1961, 6.1 percent of Maori left secondary schools with a
School Certificate compared to 32.5 percent of non-Maori, and in 1969 the

figures were 13.1 percent and 47.3 percent respectively.

29. Mr Cleaver found documented statements illustrating the Army’s awareness
that educational criteria posed a barrier for Maori, such as in 1964.%
However, actual knowledge would have been earlier within the Defence
Force, as a 1960 study of CMT trainees found differences in completion of

post-primary school education:%

None: Pakeha 11 per cent: Maori 34 per cent
1 year: Pakeha 12 per cent: Maori 17 per cent

2 years: Pakeha 39 per cent: Maori 27 per cent

90

91

92

93

94

95

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
216 and 224; S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand
Armed Forces, 1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at 176.

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at 159; Though, Mr Cleaver notes that at least for the
Air Force, the majority of commissioned officers were from its ranks until 1970, see P Cleaver, Maori and
Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at 255.

S Barr, L Ewing (Crown Law), Appendix B: Outstanding responses to questions of witnesses and follow-up
material from hearing week 7 dated 13 October 2025, Wai 2500, #3.2.395(b), at [112].

S Dr Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at 176 — 177.

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
230.

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at 48.
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3 years: Pakeha 20 per cent: Maori 14 per cent
4 years: Pakeha 11 per cent: Maori 5 per cent

5 years: Pakeha 8 per cent: Maori 2 per cent

30. The Army’s ‘Maori soldier’ memo, circularised in 1966, also evidences the
Army’s awareness of language difficulties some Maori faced, leading to
inaccurate representation of Maori intelligence and seriously disadvantaging

Mazori selection and promotion.®

31. The Army conducted psychological aptitude selection tests (“PSO tests”)
that examined mechanical information, clerical speed and accuracy, general
intelligence, verbal ability (spelling, comprehension, and verbal fluency), and
arithmetic ability.®” Performance was split into six selection grades (“SG
rating”).®® SG ratings were used as minimum standards for selection into
specific trades or placements, identification of who would profit from
specialist training, and selection of potential leaders.® Accordingly, SG

ratings affected both placement and promotion.

32. However, in 1953 the Army was informed by service psychologists that
English-language PSO tests did not fairly assess Maori and recommended
the creation of separately prepared tests.'® Other reports conducted in
195601, 19572, 1960'*® also stated the advantage given to Pakeha, the
inaccuracy of results and overall inappropriateness of present procedures.
The 1960 study of CMT trainees also found significant deviations in PSO
test results between Pakeha and Maori, these were: "%
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Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [50].

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [52].

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [54].

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [54].

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
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Mechanical aptitude: Pakeha 26: Maori 21
Clerical speed: Pakeha 77: Maori 46
General intelligence: Pakeha 28: Maori 19
Verbal ability: Pakeha 56: Maori 39
Arithmetic test: Pakeha 49: Maori 39

33. One authority estimated in May 1966, that 80% of Maori are underrated on
their SG rating.'% Dr Loveridge accepted in cross-examination that as
results were assessed against standards determined as normal for 18 year
old New Zealand males, which was largely comprised of Pakeha, there
‘IM]Jay well have been skews with measuring norms against that data.”
Further, he agreed that a valid line of reasoning is that the linguistic bias of
the tests were a contributing cause for the deviation between Maori and
Pakeha PSO results.%

34. Mr Cleaver notes the likely significant detrimental implications of the PSO
tests, as from the early 1950s, all recruits appear to have been subject to
this testing and SG ratings were taken into close consideration for future
potential. ' Dr Maddocks, in her report, commented that due to earlier
aptitude testing, Maori might have been placed into a trade or role that did
not reflect their actual capability. ' In cross-examination, Dr Loveridge
accepted that it logically follows that linguistic bias within the tests would
have impacted the selection of Maori for commissioned rank and was a
contributing factor to the disproportionately small number of commissioned

officers.1%?

35. Some witnesses gave evidence that Maori were overlooked for promotion
due to education criteria despite exhibiting expertise in leadership.'"® Major
Pirihi gave evidence that the high educational requirements within the Air

Force cut the recruiting pool and that he was the only Maori training to be a

105

106

107

108

109

110

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
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2500, #4.1.14, at 484 and 485.
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C Parkinson, Brief of Evidence of Charles Parkinson dated 7 March 2016, Wai 2500, #A116, at [16] and [17].
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pilot around 1983.""" Mr Wayne Stokes gave evidence of the difficulty “young
Maori from a country area” had with written testing used by the Army, which
was made worse by anxiety.'? We interpret Mr Stokes identification of
anxiety as likely being stereotype threat, in other words, anxiety that occurs

due to fear of confirming a negative stereotype.

The Crown’s Inadequate Response to Factors Causing Underrepresentation

of Maori at Commissioned Rank

The Defence Force’s Actions to Increase the Number of Maori Commissioned

Officers

36. Mr Cleaver notes that the Army began to actively communicate opportunities
for Maori to serve at commissioned rank in the early 1960s '3, which
included involvement with the DMA.""* This comprised efforts to inform
potential applicants of the Army’s desire to recruit more Maori officers

through DMA Welfare Officers and through articles such as Te Ao Hou.'"®

37. In relation to PSO testing, Dr Loveridge notes that a designated Research
Officer in psychology was commissioned, likely in the mid-1960s, on a three-
year engagement for test standardisation, which included production of
tentative Maori norms for selection tests.’® In 1968 an Ad Hoc Recruiting
Committee introduced new standards and norms for testing, and in 1973 the
Defence Personnel Research and Psychological Services introduced a new

‘Common Recruiting Battery’ of selection tests.""”
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38. The RNZN met with Maori Affairs officials in 1953 to first begin actively
promoting Maori into commissioned ranks.''® The RNZN expressed that it
was “very keen to consider Maori applicants of the right type for
commissioned ranks”''® and that Maori Affairs should contact secondary
schools for suitable Maori candidates for officer rank, noting a requirement
of at least School Certificate. '?° Maori Affairs officials and the Naval
Secretary then communicated this intention together with minimum officer
cadet criteria to “various schools with significant Maori rolls”.'?' Aside from
contacting schools, the DMA also informed its Welfare Officers of the Navy’s
intention'?2, and in 1957 the Navy also arranged for Te Ao Hou to publish

advertisements detailing two officer cadet schemes.'??

39. Mr Cleaver stated that relative to the Navy, the RNZAF does “[N]ot appear
to have made deliberate efforts to encourage Maori into officer training.”'*
Dr Loveridge noted “Little evidence that relates specifically to Maori
promotion within the RNZAF has been located.” and that he “found nothing
challenging [Mr Cleaver’s] assessment”.'?5

40. CPO Funnell gave evidence that currently the NZDF formally support the
development of Maori leadership, by:'?

a. supporting personnel to participate in external leadership and
wellbeing hui;
b. running NZDF Marae led bicultural programs; and

118

119

120

121

122

123

124

125

126
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C. utilising Maori Cultural Advisors support and advice.

41. Moreover, the NZDF has stated its goal to increase numbers from diverse
ethnic groups entering leadership pathways and consider ethnicity targets

across all ranks and trade groups.'?’

The Defence Force’s Omissions and Inadequate Actions to Ameliorate

Disparities in Maori Education and Unfair Methods of Assessment

42. The Claimants repeat paragraphs [36] to [40], which demonstrate the Crown
has taken some actions to increase the number of Maori commissioned
officers, however we submit specific inadequacies with the Crown’s

response and highlight its omissions.

Inadequate Promotion of Recruitment to Secondary Schools with Significant Maori

Enrolment

43. Mr Cleaver notes that Navy efforts after 1953 to recruit Maori candidates for
commissioned rank from schools, such as Te Aute College, were inhibited
by entry criteria, requiring school certificate or university entrance.'? It is not
clear why, but the Navy strongly promoted a special entry scheme which had
a harder examination, including a physics test, over standard entry.'?® This
is particularly problematic, as in 1953, Te Aute College’s Principal advised
Maori Affairs that physics was not offered at the school. In response, Maori
Affairs suggested Maori rangatahi opt for service in the Supply and
Secretarial Branch, which did not have a physics test as part of a special

entry cadetship.'

44, Due to the complete lack of Maori commissioned officers in the Navy, the

Crown ought to have prioritised the standard entry scheme. Moreover, the
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Navy ought to have assisted with funding for key schools, such as Te Aute

College, to teach physics even if demand for the subject was limited.

Inadequate Amelioration of English Examination Barriers and Educational

Achievement Barriers

45.

46.

47.

48.

The ‘Maori Soldier memo notes that due to English-language difficulties
some Maori require special support to pass written promotion and course
exams."®' However, counsel could not identify from the record what if any
policy or actions were undertaken to provide this support after the memo’s

release in 1966.

The Claimants repeat paragraph [37], Dr Loveridge was unable to find what
changes were made in 1968 and 1973 by the Ad Hoc Recruiting Committee,
but we submit that as the selection tests are described as a ‘Common
Recruiting Battery’ it is unlikely that a separate set of tests were constructed

for Maori, as was recommended in 1953.

While the Army and Navy, though not the Air Force, took some steps to
actively publicise Maori application for officer cadetships, the Defence Force
omitted to address known educational barriers preventing Maori from

equitably applying.

Research demonstrates that children born into low socio-economic families
may have poorer levels of educational attainment and achievement.' The
Tribunal has reported on the Crown’s economic marginalisation of Maori
primarily through stripping Maori of their land base and excluding them from
economic development.’® The Tribunal has stated in its TG Mai te Rangi

report that “the obligation actively to protect Maori interests to be heightened
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L Burkett, Poverty in New Zealand: Who is Most Affected, What are the Effects on Students, and How can
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Tab 17, at 170].

See Waitangi Tribunal, Muriwhenua Land Report (Wai 45, 1997), at 404.
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49.

50.

51.

52.

in the knowledge of past historical wrongs done by the Crown and any

prejudice that has affected subsequent generations.”'34

It is submitted that the Crown’s duty of active protection regarding known
educational barriers to cadetships was heightened by its knowledge of the
economic harm it caused Maori and the effects this had on Maori educational

achievement and attainment.

Known serious disparity of education attainment ought to have prompted
equivalently serious Defence Force action to address inequitable outcomes.
Moreover, in this context, the inequity is particularly great as Maori were
markedly overrepresented within lower ranks of the Army and Navy relative
to the general Maori population. Dr Loveridge stated in cross-examination
that he did not find any consideration of overrepresentation of Maori within
the lower ranks of the Defence Force when determining promotion criteria. '

External Army communications in 1962 conveyed that there was no issue
with Maori officers and NCO’s commanding Pakeha. '*¢ Yet, given the
Defence Force’s knowledge of underrepresentation and educational
disparity, the Crown’s omission to adequately ameliorate the situation calls
into question how seriously it desired Maori commissioned officers, and,
together with the extent to which Maori are underrepresented in
commissioned rank, indicates that the Defence Force likely still had an issue
with Maori officers and NCO’s commanding Pakeha.

Despite these known barriers, Mr Cleaver found no evidence that Maori were
in any way exempted from the standard entry requirements for officer

training in the Army."3" After considering the Army’s actions, Mr Cleaver

134

135

136

137

Waitangi Tribunal, Td Mai te Rangi! Report on the Crown and Disproportionate Reoffending Rates (Wai 2540,

2017), at 22.

Waitangi Tribunal, Wai 2500 — Military Veterans Kaupapa Inquiry Hearing Week 4 dated 6 November 2024,
Wai 2500, #4.1.13, at 452.
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at

228.

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at

229.

29



53.

concluded that he was unable to find evidence suggesting that the Army

sought to encourage greater Maori participation at commissioned rank. '8
While the Defence Force did not have power to change disparities in
educational outcomes by itself, it is submitted that it omitted to undertake
other possible actions to ameliorate the disparity, such as:

a. Facilitation of scholarships and outreach programmes; and

b. Recognising capability in matauranga Maori and te ao Maori within
assessment for officer cadet candidacy.

Addressing Mr Cleaver’'s summation of the Crown’s Actions

54.

55.

However, Mr Cleaver states that Maori have not been uniformly subject to
widespread and systematic discrimination with respect of promotion in the
Army within the 1972 to 2017 period, and states that there must be other
reasons why Maori continue to be underrepresented at commissioned rank,

such as education.®®

The Claimants acknowledge that over time the systemic discrimination of
Maori in terms of prejudiced beliefs has reduced in degree and is only one
factor at play. Yet, given the extent of underrepresentation of Maori
commissioned officers since the inception of New Zealand’s Defence Force,
the evidence demonstrates at best a lack of serious commitment or

indifference to ameliorate this inequity.

The Actions and Omissions of the Crown have Breached te Tiriti and

Prejudiced the Claimants

56.

The Crown has a duty to acknowledge and address underrepresentation of
Maori within leadership positions in the military.
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P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
224,228, and 235.
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57.

58.

59.

60.

We repeat paragraphs, [65] to [67] of Tamaki Legal’s generic submission. 40
These paragraphs submitted on Tribunal precedent establishing the
Crown’s active protection of fair Maori representation in institutions and
governing bodies. In this context we note that the NZDF is a public service
agency or department that exercises the Crown’s executive authority in
defence and security. It is created by statute and effectively operates under,
and is accountable to, ministerial authority. Maori have not abrogated
authority in defence and security to the Crown. The Crown must work in
partnership with Maori, which requires Maori tino rangatiratanga in its
interests of defence and security. Maori representation in governing bodies
is indispensable within a NZDF context, where rank has an immense impact

on decision-making.

We repeat paragraphs, [52] and [53] Tamaki Legal’s generic submission ',
which submitted on Tribunal precedent regarding heightened obligation of
the Crown’s protection where inequities experienced by Maori were
persistent and marked. Here, the evidence demonstrates that the
underrepresentation of Maori at commissioned rank has been both

persistent and marked.
The evidence demonstrates that the Crown’s own actions, structures, and
policy have caused the underrepresentation of Maori at commissioned rank,

actions, structures, and policy such as:

a. racist ideology, prejudicial attitudes and assimilationist policy in

relation to selection;

b. mono-cultural hierarchical structures; and

c. the use of unfair methods of assessment.

The evidence also demonstrates that the Crown’s actions, particularly within

the 1950 to 1980s period, inadequately addressed the inequitable
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A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy dated 5 May
2026, Wai 2500, #3.3.77, at [65] — [67].
A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy dated 5 May
2026, Wai 2500, #3.3.77, at [52] — [53].
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61.

62.

63.

underrepresentation of Maori serving at commissioned ranks across the
services branches. Moreover, particularly within the 1950s to 1980s, it
omitted to take actions required to materially ameliorate known disparity.
Inequitable underrepresentation persists today, as the Crown has yet to

seriously undertake actions to ameliorate it despite an intention to do so.

The Crown’s duty to actively protect Maori representation at commissioned
rank, which materially affects Maori rangatiratanga over Defence, is
heightened in a context where known barriers to Maori commissioning, such
as educational attainment, were caused by the Crown’s past historical
wrongs contributed to Maori general lower socio-economic status. Moreover,
Maori overrepresentation within the Defence Force generally but
underrepresentation at commissioned rank logically indicates a greater rate

of harm because of underrepresentation.

Accordingly, the Crown has breached the principles of tino rangatiratanga,

active protection, and equity.

As a result of the Crown’s breach, the Claimants have faced the following

prejudice both direct and flowing from underrepresentation at commissioned

rank:

a. Unequal opportunity to serve at commissioned ranks.

b. General ceilings to Maori promotions, typically stopping at the rank
of Major and equivalents in other branches.

C. Emotional harm resulting from experiences of unfair commissioning
practices, such as resentment, and diminished belief of self-worth
and ability.

d. Lack of cultural understanding and tokenistic implementation of

matauranga Maori and te ao Maori within the NZDF.
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Limited Maori input into shaping decision making, causing lack of
legitimacy and relevance to Maori within the NZDF and protection

of Maori interests.

Resistance or indifference by staff or leadership to prioritise Maori
issues, causing lack of engagement, delay, or minimal resource
allocation within the NZDF.

Lack of relationships and partnership building with Maori

communities within the NZDF;

Institutional bias and legacy systems grounded only in Western

frameworks.

Lack of te ao Maori and matauranga Maori capability and capacity
causing efforts to stall or lack dedicated roles, training and long-
term commitment within the NZDF.

Payment disparity between Maori, which hinders Maori economic

development'#?; and

Diminished comfortability of Ma&ori reporting to commissioned

officers. 43

Recommendations sought

64.

65.

The Claimants refer to paragraph [56] to [63] and seek a finding that the
Crown’s actions and omissions were accordingly in breach of tino

rangatiratanga, active protection, and equity.

Recommendations that the Crown:
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J Funnell, Appendix E: NZDF KIA TOIPOTO: Pay Gaps Action Plan 2023/24 dated 13 October 2025, Wai

2500, #G15(e).

E Naden, Brief of Evidence of Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [37]. While in
the context of sergeants within the Army that do not hold commissioned rank, Mr Naden’s evidence suggests
Maori are more comfortable brining some issues up with Maori in higher ranks than non-Maori.
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Makes a full, public and unreserved apology for its actions and
omissions found to be in breach of te Tiriti and that have resulted in

prejudice to the claimants.

Include within the NZDF’s cultural competency training initiatives
analysis and discussion of colonial practices within the NZDF’s
history and its impacts, including promotion practices leading to

inequity within the Stage One period.

NZDF'’s cultural competency training initiatives for senior officers
analyse and discuss the racist and prejudicial views expressed by
senior officers within the 1950-1960 period and the impact this had
for Maori. Coupled with an internal assessment or review of
unconscious bias within its leadership or command structures in

relation to Maori personnel.

Further encourage and facilitate complaint processes and reporting
channels regarding experiences of racism within the NZDF.
Essentially, the Crown must create a supportive environment where
victims or witnesses can report racist experiences without fear. This

includes prejudiced comments by promotional officers.

Analyse and ameliorate the barriers preventing Maori from
ascending past the lower commissioned officer ranks, such as
Major within the Army and its equivalent in the other services.
Including the extent tenure and seniority are prioritised above ethnic
diversity and inclusion of Maori.

In addition to nationwide campaigns, the NZDF must increase its
recruitment of Maori officer cadets by strengthening partnerships
with iwi, hapl, marae, and Maori organisations (“Maori
recruitment partners”). In accordance with the principle of
partnership, Maori recruitment partners must have appropriate
decision-making authority on matters of NZDF promotion and cadet

recruitment policy and practices. The Crown should monitor and
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publicly report on how these partnerships impact Maori recruitment
within the NZDF.

g. Increase engagement with secondary schools with high Maori
populations to promote officer careers in the NZDF. Simultaneously
expand financial support for scholarships and STEM programmes
for Maori students. The Crown should monitor and publicly report
on how these actions have impacted Maori recruitment within the
NZDF.

h. Set a publicly promulgated ambitious target for Maori officers within
the NZDF and among the different officer ranks available, together
with a strategy that outlines the steps the Crown, in partnership with
Maori, will take to achieve the target by a certain date. The strategy
should set out accountability mechanisms that track progress

towards the target.

i. Prioritise Maori recruitment into officer cadet training until there is
fair representation within the NZDF despite existing fiscal
challenges faced by the NZDF.

j Engage with Maori on how capability in matauranga Maori and te
ao Maori are appropriately included and weighted as part of the

formalised assessment process for promotion; and

k. Recruitment policy and practices and subsequent development.
Engagement must be with Maori within the NZDF and with Maori
recruitment partners. It ought to formalise when and how it engages
with Maori on promotion policy and recruitment of officer cadets.
This includes production of a NZDF engagement with Maori

framework and guideline.

66. Any other such recommendations that the Tribunal should consider

appropriate in the circumstances.
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3.

NON-HEALTH PROTECTION RELATED INSTANCES OF THE CROWN’S

FAILURE TO EQUIP SERVICEPEOPLE

Overview

67.

68.

69.

70.

The Claimants do not contend that Maori were equipped differently to non-
Maori. Instead, these submissions focus on the adequacy of the equipment

supplied to servicepeople measured against the Crown’s duty to actively

protect Maori. However, it will be emphasised that overrepresentation of

Maori meant that any failings did lead to a greater relative impact on Maori.
Equipment, within this section of the submissions, does not cover health
related protective equipment. However, clothing and bedding that protects

against the weather or tropical climate are discussed within this section.

The period analysed in this section covers the 1950s to the 1970s, as the

Claimants’ concerns regarding equipment draw from the experiences of

veteran witnesses within this period, either presented by the veterans

themselves or by whanau on their behalf.

The Claimants submit that Maori servicepeople, along with non-Maori, within

the 1950s to 1970s period, were placed in unnecessary risk that was not

mitigated by adequate equipment in several instances. The Crown’s acts
and omissions regarding the planning and procurement of equipment within
these instances breached the principle of active protection, which is
heightened due to Maori overrepresentation. The TSOI addressed are 3.4.4,

3.4.5, and 3.4.6 and answered in the negative for the instances raised.'*
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Waitangi Tribunal, The Military Veterans Kaupapa Inquiry (Wai 2500): Tribunal Statement of Issues, dated 14
December 2022, Wai 2500, #1.4.4, at 25.
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Instances of the Crown Failing to Adequately Equip Servicepeople and

Resulting Harm

General

71.

72.

73.

74.

75.

Dr Loveridge’s report notes how older equipment was retained and ‘wasted
out’ in various ways.'*® The Territorial Forces often employed Second World

War-era equipment until the 1960s.

Claimant witness Rihari (Dick) Dargaville gave evidence that much of the
equipment used in training for his deployment to Malaysia in 1964 was of

World War Two origin. "6

Dr Loveridge records that the 25-pounder field gun, used by Commonwealth
forces during the Second World War, remained in service until the mid-
1970s when its obsolescence was patent, and it was formally withdrawn in
1977147

Dr Loveridge notes that older stock of questionable adequacy remained in
use in various parts of the Army."*® In particular, a 1965 report on equipment
at the Tactical School at Waiouru noted clothing issued could be ill-fitting to
the point of discomfort and lacked warmth, parkas and overtrousers were
not suited to work within vehicles, webbing was worn and fell apart, and pup

tents and groundsheets gave little protection from the elements.

There are other records instancing ill-fitting clothing. ° It was not until
October 1960 that an extensive ‘anthropometric survey’, based on 56

individual measurements, was undertaken to compare Maori and Pakeha
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Dr S Loveridge,

The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,

1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [90].

Waitangi Tribun
2500, #4.1.4, at
Dr S Loveridge,

al, Wai 2500 — Military Veterans’ Kaupapa Inquiry Hearing Week 3 dated 27 April 2016, Wai
555.
The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,

1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [95].

Dr S Loveridge,

The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,

1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [98].
See Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed

Forces, 1949 to

1975 dated 19 January 2024, Wai 2500, #B40, at [99].
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physiques.'®® However, given records note ill-fitting clothing post 1965, it is

likely the anthropometric survey did not resolve the issue.

76. New Zealand combat boots suitable for tropical conditions were being
developed in the mid-1950s, but the several models within the following
decade were generally found to be less than fully adequate, expensive, or

inferior to alternatives.®

Korean War

77. Korean winters are relatively harsh. One Kayforce gunner recalls fighting on
a night of -28°C, where just taking a breath was painful.®? Kayforce not only
needed to protect themselves from the cold conditions, but also their

weaponry, vehicles and other equipment.

78. Most egregiously, insufficient and poor-quality clothing and equipment were
issued to Kayforce upon the first few weeks of arrival to Korea in January
1951.15% Servicepeople had to scrounge or even steal equipment from
Americans that were issued with superior clothing and equipment. Dr
Loveridge found evidence that even the naval dimension of the Korean

deployment did their best to get hold of American cold weather gear.'%*

79. Dr Loveridge notes that Kayforce was intended to draw much of its winter
stocks from allies upon arrival, but recollections from Isaac Kemp state that
it took a few weeks before Kayforce began being issued English winter
gear.’® A report of the situation by an Army Secretary impressed that
Kayforce faced teething issues as compared to other UN forces.'*® The

report notes that boots deteriorated rapidly, but that steps were immediately
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1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [97].

K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
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K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#251, at 277.
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1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [108].
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taken to obtain waterproof calf-length rubber overshoes by the end of
January, a month after arrival. New Zealand gloves were not good working
gloves soon snagging and becoming unserviceable. The report also notes
that insufficient sized great coats were provided and that many lacked
buttons. During cross-examination, Dr Loveridge notes that these issues
were identified as soon as possible and alternatives were raised or made.'®’
However, we note the considerable time in freezing conditions transpired
between late December 1950 and the end of January 1951. Moreover, while
a timely response appears to have been made, the evidence suggests that
planning for the Korean Winter was deficient.

80. A Kayforce serviceperson lamented in their diary that five blankets and a
sleeping bag was not enough to keep from being cold. Gunners would use
makeshift stoves in their tents to stay warm, which resulted in a significant

proportion of burns by fire.'%®

81. Ms Walker noted frostbite and trench foot were two common harms resulting
from cold injuries in the Korean War.® She found evidence that New
Zealand servicepeople received lectures on how to prevent frost bite but did
not always have the appropriate equipment to put in place what they had
learnt. Concerningly, sanitation measures, such as ‘foot centres’, to prevent

trench foot were discontinued due to lack of use.

82. The environment looks to have likely affected gunner ammunition or it was
likely inadequate to begin with. Mr Jim Popata, a member of a Maori gun
crew, was badly injured from a premature explosion in the barrell of a 25-
pounder gun.' Dr Loveridge, also noted three other similar incidents
resulting in wounding, mortal wounding, and death as a result of ammunition

faults.'®
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83. Dr Loveridge also found evidence that the damp cold corroded contact
points on wireless radio sets and froze telephone systems.'®2 Moreover, the
No.19 MKIIIl wireless sets used, which one history described as inadequate,
needed to be replaced with American equipment.

84. On behalf of the Wai 2055 Claim, Ms Janine Pere and Ms Joanne Pere gave
evidence of their father's, Mr Beau Pere’s, service in the Korean War and
the cold injuries he sustained as a result.’®®* Mr Beau Pere’s service in Korea
was at the end of the conflict. Mr Beau Pere told his daughters that New
Zealand troops were not well equipped, especially in contrast to the
Americans. The Americans were kept warm by their gear, while New
Zealand servicepeople were envious because they were not similarly

‘decked out’.

85. As a result of service, Mr Beau Pere had lumps protruding on his hands and
arms and he ended up with severe arthritis.'® His hands were always cold
and his fingertips always white, requiring him to often rub his hands together

to reduce the cold.®®

86. Dr Loveridge notes that improvements were made to supply and
maintenance systems of equipment as the war became protracted. "¢
However, based on the evidence, these measures did not prevent the injury
Mr Beau Pere suffered as a result of inadequate protection from the cold at
the end of the war. Moreover, Loveridge notes complaints continuing to

occur in winter of 1951-1952.167
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Far East Land Forces Theatres

87. Perhaps the most concerning issue of adequacy, are reports of inadequate
radio sets used in FARELF theatres. Inadequate radios could result in
communication failures that lead to coordination failures, reinforcement
issues, and evacuation issues. New Zealanders made use of WS-62, WS-
68, WS-A510, and WS-128 radio sets."®® A history of the Signal Corps noted
two of these sets were defective. No. 62 was noted as ‘out-dated, unsealed
and subject to corrosion’ as well as ‘unreliable’ and the A510 as bulky (at
22Ibs) and ‘barely adequate on patrol'.’®® There were also “stories abound’
of operators drying their 128 set over cookers to keep them working because
they were neither water-proofed nor tropicalised. The situation in FARELF
theatres was serious enough that it warranted a report seeking to learn from
communication problems in the Malaysia and Borneo Confrontation, which
noted that equipment should not be used in climatic conditions for which they

were not designed.'”°

88. Through cross-examination, Dr Loveridge stated that the radio fault was not
identified as soon as possible nor were alternatives similarly raised or
made."”' However, Loveridge found evidence that although there were still
issues with reliability, the situation had much improved during the Viet Nam

War.72

89. Until the late-1960s, troops arriving in the Far East Land Forces (“FARELF”)
theatres were issued British Jungle Greens (tropical combat clothing), which
A Company’s medic, G.B. Braybrooke, reflected was “hopeless”,
encouraged “prickly heat”, and were too “heavy and thick for the humid Far

East environment”.'® A 1966 news article noted that in Viet Nam, shirts
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issued to New Zealand soldiers soon rotted, and boots would not last long

on continuous operations, with British issued webbing falling apart.'*

90. Mr Edrich Naden, giving evidence on behalf of Wai 2055, provided his
experience of the quick deterioration of boots in Malaya and Viet Nam and
how they would always cause problems.'”® He noted that the boots provided
by the Australian Task Force were much better quality than New Zealand
boots, and that the American boots were better again. He also discussed
how clothing generally would fall to pieces and decay in the wet
environment. Further, Mr Naden noted inadequate wet-weather gear, with
coats not being sufficient and wet weather boots not being supplied, which

made it miserable to sleep in monsoon rains.

91. Dr Loveridge accepted that there were certain pieces of equipment found in

his report that were unsuitable to the climate and environment.'”®

92. In 2008, then Chief of Defence Force and Lieutenant General, Jerry
Mateparae, addressed Viet Nam veterans at Tribute 08, saying “Many
veterans | have spoken to consider that they were inadequately equipped
for the task they were given in Viet Nam.”'”” He further, stated that “[W]hile
our military doctrine and training were proper, some of our kit was not. In
spite of this, and in keeping with tradition and with true Kiwi ingenuity, you

exploited the military supermarkets of our Allies in-country!”

93. As was the case in the Korean War, issuing of inadequate equipment meant
that New Zealand servicepeople had to scrounge for equipment in some
cases. A member of 4 Troop, serving in Viet Nam, recalled ‘Kiwis often
appeared to be equipped with what they could beg, borrow, or “re-issue”.'”®
One memoir of a 161 Battery gunner, who served in Viet Nam, notes “Old
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hands advised us that our boots were worse than useless in the jungle, and

it didn’t take us long to beg, borrow or steal better items of equipment.”'”®

94, Mr George Patena gave evidence on behalf of his father’'s, Mr Pateriki
Patena’s, service in the Malayan Emergency. He recalled how Mr Pateriki
Patena was nicknamed ‘tombstone’ because he would take the boots from

men that had passed away to replace his perishing boots.'®

Instances of the Crown’s Failure to Adequately Equip Servicepeople was

Primarily Due to Insufficient Military Expenditure

95. Air Marshal Tony Davies noted how “Even in peace keeping operations
underlying tensions can erupt into armed violence, which requires that forces
conducting such operations are trained and equipped to respond
effectively.”'®" He highlighted the importance of a balance being struck
between the resources an operation requires for its usual activities, and
those it might need in the event of significant changes. However, we submit
the issues the Claimants raise regarding equipment are not resulting from
rapid changes to a situation but result from failures in the preparation of

usual activities and what ought to have been known environmental factors.

96. Commissioned reports on the record discuss economic difficulties faced by
New Zealand and effects the fiscal environment had Military spending.
Cleaver notes economic difficulties at the end of the 1950s, and how the
initial compulsory military training ended in 1958 as the Second Labour
Government argued the cost and number of Army personnel running it could
not be justified.’®? Other economic downturns were also mentioned within
the reports. '8 Cleaver mentions significant organisational reform and

funding shifts occurred in the mid-1980s, where declining budgets and
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97.

98.

99.

rationalisation policies saw the closure and sale of a number of Army

bases.8

Dr Loveridge discusses a few metrics that assess financial resources
committed to equipping the Armed Forces.'® He notes that in absolute
terms percentage of government spending rose from 4.7% in 1950 to 7.1%
in 1960, before dipping down to 6.1% in 1970. However, relative to other
nations we spent modestly, and in 1970 only four nations in the developed
world spent a lower percentage of their GNP on defence. The first (1949-
1957) and second (1960-1972) National led governments within this period
were headed by Prime Ministers that distrusted military advisors and

stretched resources in lieu of spending.

Two reports mentioned by Dr Loveridge seemingly came to different
conclusions on the effects spending had on operational effectiveness.'®

Damien Fenton’s study concluded that:

[1lt is clear that at no time during this period [1948-1978] was
the Army fully equipped and organised to carry out the

theoretical roles set for it by the government.

Another study found that the available financial resources did not place
“‘major limitations on the operational effectiveness” of deployed units.
However, further material context is not included within the body of

Loveridge’s report, as the full quote reads:'®”

Although finance has restricted the procurement of equipment,
it has not placed major limitations on the operational
effectiveness of the units New Zealand has dispatched
overseas. However, while only small forces have been
dispatched (partly because of the financial restrictions), the

services have had to be ready to send larger units if necessary,

184

185

186

187

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at

145.

S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [91].

S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [91].

Dr S Loveridge, Document bank in support of “The Enlistment and Employment of Maori Servicepeople in the
New Zealand Armed Forces, 1949 to 1975” report dated 21 March 2025, Wai 2500, #B40(c), at 1151.

44



and finances caused problems here, especially in the
equipment field. In addition, as the maintenance of the
Malaysian Battalion at half strength in the late 1960s, the
withdrawal of the Air Force's combat squadron from Singapore
in 1962 and the Navy's non-participation in the October 1965
exercise indicate, monetary difficulties occasionally did restrict

the units dispatched overseas.

100. Dr Loveridge agreed that the fuller quote, when read in context, qualifies
what was stated in his report.’® Moreover, the study also states that “Re-
equipment programmes have been deferred and equipment of a quantity

and quality below that requested by the Services has been purchased.”'8°

101. Dr Loveridge agreed that the level of Defence Force expenditure affects
operational readiness.'®® However, Dr Loveridge added “while you can
always spend more on kit and equipment, New Zealand was able to perform

the military task[s] which it did undertake through this period.”'®!

102. However, it is submitted that while operational effectiveness is an important
piece of information to analyse the adequacy of equipment, operational
effectiveness can be passable while still at the expense of the protection and
risk to well-being of servicepeople doing more with less or suffering through

a situation but in want of adequate equipment.

Jurisprudence and Submissions on the Crown’s Breach of te Tiriti and

Resulting Prejudice

103. Within the context of strategic military threat assessments, Crown witness
Major General Krushka noted that the assessment reflects the Crown’s
obligations of active protection.'®? They ensure that personnel are not placed
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104.

105.

at unnecessary risk, and that risks that exist are properly mitigated through,

training, equipment, support systems, and robust planning.

We submit that Maori servicepeople, along with non-Maori, within the 1950s
to 1970s, were placed in unnecessary risk that were not mitigated by
adequate equipment in a number of instances raised in paragraphs [71] to
[94]. The Crown’s acts and omissions regarding the planning and
procurement of equipment within these instances breached the principle of
active protection. The Claimants refer to paragraphs [45] — [55] of the
generic closing submissions regarding enlistment issues and decisions to
deploy, noting Maori overrepresentation within this period and that the
disproportionate rate of harm warrants a heightened obligation of the
Crown’s duty of active protection regarding the planning and procurement of

equipment. '

As a consequence of the Crown’s breaches, the Claimants have faced the

following prejudice in relation to specific instances of inadequate equipment:

a. Risk to health from use of specific World War Two equipment up
until the point that obsolescence was patent.

b. Discomfort, both physically and psychologically, from specific ill-
fitting clothing.

C. Discomfort, increased risks to health, and actual injury as a result
of specific clothing, boots, and sleeping material that lacked
necessary warmth, were too warm and/or quickly fell apart in

environmental conditions.

d. Increased risks of danger, as a result of specific inadequate

ammunition in the Korean War.
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e. Increased risks of danger as a result of specific inadequate radio

sets for environmental conditions.

f. Whakama for having to beg, borrow, or even steal equipment from

allied forces; and

g. Increased risk of harm as a result of pressures on equipment had
the Defence Force been required to send larger units to fulfil

theoretical roles set by government.

Recommendations sought

106. The Claimants refer to paragraph [104] to [105] and seek a finding that the
Crown’s actions and omissions were accordingly in breach of the principle

of active protection.

107. Recommendations that the Crown:

a. Makes a full, public and unreserved apology for its actions and
omissions found to be in breach of te Tiriti and that have resulted in

prejudice to the claimants.

b. Continue increasing its military expenditure in order to target gaps
relating to equipment that are affecting capability, and could affect
the well-being of servicepeople and their protection against

foreseeable harms.
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4, HEALTHCARE DURING SERVICE

Scope of Submissions

108. These submissions concern the adequacy of healthcare provided to Maori
servicepeople during service in Korea, Malaya, Borneo, Viet Nam, and
related South East Asian operations from the 1950s through to the 1990s.
Particular focus is placed upon Statement of Issues 3.4.1 through to 3.4.10
concerning whether the Crown met its obligations to provide healthcare to
Maori servicepeople while on service that was consistent with the principles
of the Treaty.'® These submissions will show that the Crown failed to meet
those obligations in breach of the treaty principles of partnership and active

protection.

109. The evidence before the Tribunal establishes that Maori servicepeople
served the Crown with loyalty, courage, and sacrifice throughout these
conflicts and operations. The claimants submit that the Crown failed to in
certain instances to discharge its reciprocal obligations under Te Tiriti o
Waitangi to adequately protect the health and wellbeing of those Maori
servicepeople while under Crown command and control. Those failures were
not all isolated incidents or individual errors. Rather, some were systemic
failures reflected in Crown planning, operational systems, preventative

measures, healthcare delivery, and thresholds for recognition and treatment.

Treaty Framework

Active Protection

110. Under te Tiriti o Waitangi, the Crown owed Maori servicepeople a duty of

active protection in relation to the provision of healthcare services: %

The principle of active protection, which requires the Crown to act, to the
fullest extent practicable, to achieve equitable health outcomes for Maori.

This includes ensuring that it, its agents and its Treaty partner are well-

Waitangi Tribunal, The Military Veterans Kaupapa Inquiry (Wai 2500): Tribunal Statement of Issues, dated
14 December 2022, Wai 2500, #1.4.4.

Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry (Wai
2575, 2019).
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111.

112.

informed on the extent, and nature of, both Maori health outcomes and

efforts to achieve Maori health equity.

We submit that this is particularly acute while Maori servicepeople were
under the command and control of the Crown. That obligation required the
Crown to take reasonable and proactive steps to prevent foreseeable harm,
provide adequate healthcare systems, and ensure appropriate responses to
injury and illness risks. We submit that this duty extended beyond merely
reacting to harm once it had occurred. It required the Crown to actively

anticipate and mitigate risks arising from military service and deployment.

Physical injury, disease, environmental exposure, and psychological trauma
were all foreseeable consequences of warfare and military deployment. The
Crown therefore bore corresponding obligations to implement reasonable

preventative and protective measures proportionate to those risks.

Partnership and good faith

113.

As a treaty partner, the Crown, was required to consult and act in good faith
with Maori regarding adequate systems of healthcare protection and

support.'%

Physical Healthcare During Service

Failure to Provide Adequate, Reasonable, and Timely Healthcare

114.

We submit that the Crown failed to provide adequate, reasonable, and timely
physical healthcare ' to Maori servicepeople during service in Korea,
Malaya, Borneo, Viet Nam, and related South East Asian operations. Those
failures occurred at preventative, operational, and treatment levels and

exposed Maori servicepeople to foreseeable and avoidable physical harm.
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Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry (Wai
2575, 2019), at 27.
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115.

116.

117.

118.

119.

We repeat paragraphs [78] to [81] and [84] to [85] and [90] of our
submissions above regarding faulty equipment, poor-quality clothing, and
inadequate footwear as being issues that plagued conflicts, particularly in
relation to the South East Asian conflicts. These contributed to preventable
harm experienced by service personnel, exposing shortcomings in the
Crown’s approach to safeguarding health and wellbeing during military
deployment. The evidence before the Tribunal suggests that, in response to
these deficiencies, the Crown’s healthcare systems operated reactively
rather than preventatively, often focusing on treating injuries or iliness after
harm had occurred instead of proactively mitigating foreseeable risks.

Under te Tiriti o Waitangi, the Crown’s obligations extended well beyond the
mere existence of medical facilities or treatment personnel. The principle of
active protection required the Crown to establish healthcare systems that
effectively safeguarded Maori servicepeople from foreseeable harm in
practice. Those obligations included duties to anticipate operational risks,
provide adequate preventative care, ensure proper nutrition and equipment,

and deliver timely and responsive medical treatment.

We submit that the Crown failed to discharge those obligations in relation to
Maori servicepeople in certain instances during military service, particularly

given the overrepresentation of Maori in service.

The Crown’s obligations were significantly heightened because Maori
servicepeople operated under direct Crown command and control. Unlike
civilians exercising personal autonomy over living conditions, nutrition,
operational exposure, and access to treatment, military personnel were
subject to Crown-directed deployment, rationing systems, operational
tempo, environmental exposure, and medical infrastructure. The Crown
therefore exercised substantial control over the very conditions giving rise to

foreseeable physical harm.

We submit that the Crown failed to exercise that control consistently with the

principles of active protection and good faith.
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Failure to Protect Maori Servicepeople from Foreseeable Physical Harm

120.

121.

122.

123.

Counsel submits that physical harm associated with warfare and operational
deployment was plainly foreseeable throughout the relevant periods.
Combat operations inherently involve exposure to weapons systems,
environmental hazards, operational exhaustion, infectious disease, climatic

extremes, and physically demanding conditions.

The Crown therefore either knew, or ought reasonably to have known, that
Maori servicepeople would face substantial risks of injury, illness, and long-
term physical deterioration while deployed with claimant evidence discussed
at [130, 137, 141 and 152] of these submissions illustrating in further detail
some of the physical harms they experienced. The principle of active
protection required the Crown to take reasonable and proactive measures

to minimise those risks.

In the present context, the claimant evidence referred to in the paragraph
immediately above demonstrates the Crown’s ability to assess or mitigate
foreseeable operational harms were in some instances inadequate. In these

instances.

We submit that the inadequacies were not isolated or accidental. Rather,
they reflected broader institutional prioritisation of operational efficiency and
standardisation over the physical wellbeing of servicepeople.

Inadequate Rations and Nutritional Support

124.

Adequate nutrition formed a fundamental component of the Crown's
healthcare obligations during deployment. Proper nutrition was essential for
arduous effort, operational effectiveness, recovery, immune function, and
disease resistance. The issue is not merely one of comfort or convenience;
inadequate caloric intake directly affects endurance, physical resilience,
cognitive functioning, and susceptibility to illness and injury during combat

or field operations.
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125. The evidence establishes that Maori servicepeople operating within remote
and combat environments were dependent upon military ration systems.
Those ration systems therefore directly affected servicepeople’s physical
health and operational endurance. There is a record of one trooper in Borneo
who steadily lost weight on patrol and was advised by a medical officer that
he was probably burning 3,000 calories daily while only taking in 1,200-
1,500.1%8

126. A 1974 report, covering New Zealand developed rations for use in FARELF
theatres from the late 1960s, noted the most common complaints regarding
rations.'®® Most relevant here are two complaints that the rations lacked
fibrous meat and lacked bulk, especially for Maori soldiers. Footnote 334 of
Dr Loveridge’s report, states that the combat ration was considered too
heavy, but with barely sufficient calories (3,200) to sustain arduous physical
effort. This evidence is significant because it indicates that military
provisioning during operational deployments was, at times, insufficient to

sustain the physical demands placed upon personnel.

127.  We submit that up to and until at least the late 1960s,2%° the Crown failed to
meaningfully assess whether operational rations adequately met the
physiological demands of deployment conditions or the nutritional needs of
Maori servicepeople. The evidence demonstrates little meaningful inquiry
into caloric sufficiency, nutritional quality, environmental demands, or the

cumulative impacts of physically exhausting operational conditions.

128.  In his report, Loveridge further states:?"!

Letters from the front to families, newspapers and politicians
claimed that Kayforce was ‘the poorest equipped’ force to
leave New Zealand, that men had been issued with boots

which fell to pieces, with greatcoats which did not fit, that
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129.

130.

131.

132.

vehicles were in a ‘shocking state’, that troops would be
going hungry if they had not purchased their own
supplies and that New Zealanders were ‘the Cinderellas of

the United Nations Forces.’

[...J202

Various writers stated that food was poorly cooked and

insufficient, that hygiene was poor...

This corroborates historical evidence that official provisioning systems were
at times inadequate, that troops risked hunger unless they supplemented

supplies themselves.

Mr George Patena’s evidence indicates that his veteran father experienced
hunger, fatigue, and inadequate nutrition while deployed. He described the
absence of fresh food and the necessity of supplementing military rations
through Indigenous survival knowledge, including sourcing fresh greens,
fish, and wild food from the ngahere.?®® In the evidence of Angela Jane Marie
Hayden speaking regarding Corporal Hoani John Hapeta, she stated that
her father had to pay out of his own pocket for kai.?**

Until at least the late 1960s, the Crown thereby exposed Maori
servicepeople to instances of foreseeable risks of exhaustion, nutritional

deficiency, weakened immunity, and long-term physical deterioration.

Counsel submits that this constituted a breach of the Crown’s obligations of

active protection under Te Tiriti o Waitangi.

Failure to Provide Adequate Protective Equipment

133.

The provision of adequate clothing, footwear, hearing protection, and

operational equipment formed a basic aspect of the Crown’s duty of care
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2024, Wai 2500, #D26, at [60].

Waitangi Tribunal, Draft Transcript for Hearing Week 4 Held at Te Whare o Toroa (Wairaka) Marae,
Whakatane from 7 October to 11 October 2024, Wai 2500, #4.1.13, at 351.

53



toward servicepeople. The claimants rely on earlier submissions concerning
Crown’s failure to equip servicepeople at paragraphs [71] to [94]. Those
submissions are not repeated here except where necessary to address
matters specific to the present issue.

134. The Walker Report confirms that issued equipment was frequently
unsuitable for operational conditions,?% including deficiencies in clothing
quality,2% thermal protection,?’” and footwear durability.?°® Although some
remedial measures were eventually introduced, those measures were

delayed and unevenly implemented.

135.  The fact that servicemen were required to improvise, scavenge,?® or obtain
equipment from allied forces demonstrates systemic inadequacy within
Crown systems. The Crown either knew, or ought reasonably to have
known, that inadequate protective equipment exposed servicepeople to

foreseeable injury.

136. Maori servicepeople were deployed into environments disease exposure,
exhaustion, 2'° dehydration, and operational deterioration were entirely
foreseeable. Yet, preventative systems were in some documented instances
inadequate, inconsistently applied, or subordinated to operational

pressures.

137. The evidence strongly establishes failures in relation to hearing protection.
Mr Edward Moana gave evidence that he was never given any protective

gear such as earmuffs during training at the firing range. He goes further to
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state that they (referring to himself and his comrades) never wore anything
to protect their hearing.?'" Mr George Patena stated that his father, Mr
Pateriki Patena, did not receive any protection gear for ears or eyes, not
even a pair of earmuffs.?'? Mr Edrich Naden gave evidence that they were
instructed about hearing loss but were given cotton wool to put in their ears
to protect them from gunfire and other loud noises.?'* Maori servicepeople
were repeatedly exposed to artillery fire, weapons training, and combat
noise without adequate hearing protection systems.?'* Long-term hearing
damage was entirely foreseeable given the operational realities of warfare

and weapons exposure.

138. The Waitangi Tribunal has consistently held that active protection requires
the Crown to take practical and effective steps to safeguard Maori wellbeing
where foreseeable harm exists. In the Napier Hospital and Health Services
Report, the Tribunal emphasised that Crown systems must operate
effectively in practice to protect Maori from avoidable harm.?'> The Crown’s
failure to adequately equip Maori servicepeople plainly failed to meet that
standard.

139. Counsel therefore submits that the Crown breached its obligations of active
protection, reasonable care, and good faith by failing to provide adequate
operational protection against foreseeable environmental and combat-

related injury.

Lack of tikanga compliant health services

140. The mere existence of field medical units or treatment facilities does not
establish Treaty compliance. The relevant question is whether healthcare
services were treaty compliant, whether Maori servicepeople could access

culturally appropriate healthcare services (with these obligations reinforced
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in international law and discussed at paragraphs [220] to [222] of these
submissions) and whether the Crown genuinely partnered with M&ori to
identify their healthcare needs. The evidence demonstrates that the Crown
fell short.

141. There is no evidence to indicate that the Crown provided Maori
servicepeople with the option to choose the type of healthcare service they
received. Claimant evidence indicates that generally, there was no
consideration for tikanga on any level. For example, Mr Owen Lloyd gave
evidence that tikanga had no place in the Army and that Maori tikanga was
for the stage only.?'® Mr Ratima gave evidence that the army was a different
world to us, the values and traditions were foreign.?'” We submit that based
on these observations, it is unlikely Maori had access to tikanga compliant

health services.

142. Evidence from Dr Loveridge identifies broader concerns regarding hospital
availability and access to treatment in line with tikanga Maori and holistic
health. 2'®* New Zealand forces often relied heavily upon allied
Commonwealth, Australian, American, Norwegian, and Indian medical
infrastructure. There is no evidence to indicate whether the Crown ensured
that tikanga appropriate health services were provided while being treated
under allied medical infrastructure. Active protection and the principle of
options required that the Crown either ensure that tikanga appropriate care
was provided, or that Maori were able to access culturally appropriate health

services.

143. The Tribunal has repeatedly held that the Crown’s Treaty obligations are
ongoing and require continual evaluation of whether Crown systems are
adequately protecting Maori interests and wellbeing in practice. In Ko
Aotearoa Teénei, the Tribunal described the Treaty relationship as an

“ongoing” and “future focused relationship”?'® requiring “joint and agreed
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action” and “genuine partnerships”??° in which Maori interests are “fairly and
transparently balanced”.??' During the Korean, Malaya, Borneo and Viet
Nam conflicts, the evidence indicates that the Crown failed to provide
tikanga compliant services or failed to provide Maori servicepeople with
access to culturally appropriate health services. The failure of the Crown to
implement or identify the need for tikanga compliant health services can only

imply that it failed to act genuinely in partnership with Maori.

144. Accordingly, we submit that the Crown in breach of active protection and the
principle of options failed to provide tikanga compliant health services and/or
failed to provide Maori the right to access culturally appropriate healthcare
services. Further, it failed to act genuinely in partnership with Maori to
identify the healthcare needs of Maori servicepeople and partner on policy

to cater for these.

Psychological Healthcare During Service

Crown Knowledge of Psychological Harm

145. Counsel submits that psychological harm arising from military service was
foreseeable throughout the relevant periods of service in Korea, Malaya,
Borneo, Viet Nam, and related South East Asian operations. Dr Loveridge
discusses the advances in the understanding of psychological trauma began
before World War 1.222 He confirmed that during World War |, there was a
paradigm shift in the view that impacts of physical exhaustion and emotional

trauma led to psychological impacts.?23

146. By the mid-twentieth century, military authorities internationally had long
recognised the psychological consequences of warfare through concepts

variously described as shell shock, battle fatigue, combat exhaustion, war
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neurosis, and operational stress reactions. In her report, Dr Maddocks

states:?%

...at the end of the Second World War, the prevailing medical
and military view was overwhelmingly towards the belief that
any battle neuroses exhibited were not a new condition, rather

they were an exacerbation of an underlying disposition.

147. Under cross-examination, Dr Maddocks confirmed this position:22°

Q. So, between 1949, to at least 1970, NZDF believed that
battle neuroses could occur during battle if someone had an
underlaying disposition. Is that correct? Or could be

exacerbated if someone had that underlying [sic] position.

Dr Maddocks: Yes, so | didn’t see documents that expressly
stated that. But that was what was in the medical, including the

New Zealand medical literature at that time.

148. The Crown therefore either knew, or ought reasonably to have known, that
exposure to prolonged combat conditions, operational stress, environmental
danger, death, injury, and sustained fear created substantial risks of
psychological harm to servicepeople. The evidence relating to the Korean
War demonstrates that intra-operational psychiatric care systems had
already been developed within Commonwealth forces, including the
provision of thirty psychiatric beds through a British hospital and treatment
by Royal Army Medical Corps psychiatrists for “battle exhaustion.”??® The
existence of these systems itself reflects institutional recognition that
psychological injury was a foreseeable and operationally significant

consequence of military service.
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Failure to Protect Maori Servicepeople from Foreseeable Psychological Harm

Pre-deployment

149. There was little meaningful psychological preparation, testing or disclosure
of possible psychological impacts to prospective Maori servicepeople prior
to deployment. During hearing week 5 at Rongomaraeroa-o-Nga-Hau-e-

Wha Marae, Dr Maddocks confirmed this under cross examination:2%’

Q. You note that NZDF implemented psychological
assessments from the 1950s. But they are more around

aptitude or organisation focus. Is that correct?

A. Dr Maddocks: Yes

Q. Then they move to a clinical focus, probably around the

1970s or later. Would that be correct?

A. Dr Maddocks: Probably slightly, there was certainly seemed
to be a more of an awareness in the 1970s, around
psychological welfare. But the testing for, did not come in, my
understanding, until, as Dr Mirfin alluded to, in the 1980s. As

in, the screening for psychological disorders.

Q. During your research, you didn’t find any evidence of any
tests that NZDF put in place to try and catch those who could
have potentially have this underlying[sic] disposition. Is that

correct?

A. Dr Maddocks: That is correct.

Q. And you didn’t find any evidence that NZDF informs soldiers
that they could potentially suffer from a battle neuroses if they

enlisted with this underlying[sic] disposition. Is that correct?

A. Dr Maddocks: | didn’t find any evidence, that’s correct.

227 Waitangi Tribunal, Draft Transcript for Hearing Week 5 Held at Rongomaraeroa-o-Nga-Hau-e-Wha Marae,
Waiburu from 24 March to 28 March 2025, Wai 2500, #4.1.14, at 475 — 476.
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150. Servicepeople were trained in combat skills and operational discipline but
not prepared for the psychological consequences of warfare or prolonged

exposure to operational stress.??®

The Army, they prepare you to fight, but they don’t prepare you
psychologically for fighting. Nor do they prepare you for when
you finish fighting or for what happens when you go home. The

army needs to fix this, if they haven’t already.

151. Limited systems were established to routinely monitor psychological
deterioration pre-deployment or to identify emerging trauma before it
became severe and entrenched. The evidence establishes that the same
pre-deployment health checks used for Korea continued through Malaya,
Borneo, and Viet Nam, focusing primarily on disease prevention, hygiene,
vaccinations, and physical medical examinations, with “no mention of any
psychological preparation or assessment.”??° Pre-deployment screening
processes instead concentrated upon operational suitability and aptitude
testing, including recruitment testing that may itself have disadvantaged
Maori personnel. While the Defence Personnel Research and Psychological
Services (DPRPS) was eventually established in 1969, and research into
Maori psychological norms for recruitment was initiated in the mid-1960s,
those developments were directed primarily toward recruitment and
personnel management rather than operational mental wellbeing or trauma

prevention.°

152. Mr Edrich Naden provided evidence of his brother Mr Poihipi Tehoa Busby
Naden (“Chris”) who, prior to enlisting, had lost his mother and father before
he turned 9.2%' Chris volunteered to serve in Viet Nam in 1966. Prior to
getting on the plane from Singapore to Viet Nam in 1968, Chris had a mental
health crisis and was sent home.?*2 Mr Naden’s evidence highlights that had
the Crown implemented a process that could have identified Chris’

unsuitability to serve prior to his enlistment in 1966, it could potentially have
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153.

avoided the mental health breakdown that occurred only two years later. Mr
Naden’s evidence clearly indicates that prior to Chris’ service, he was a
highly regarded pupil and sportsperson at high school and then a well-
regarded schoolteacher in the early 1960s. This would indicate his mental
health crisis could only have surfaced after he enlisted in 1966 and owed to

or was exacerbated by his service.

Maori servicepeople were trained extensively for combat and operational
effectiveness but received little meaningful preparation for the psychological
consequences of warfare or structured support to manage those
consequences during or following deployment. The historical evidence
further demonstrates that psychological casualties did in fact arise as early
as the Korean War. American researchers estimated in 1956 that
approximately 554 British soldiers were evacuated with anxiety or
dissociative conditions, while Commonwealth forces experienced
measurable rates of combat fatigue among casualties. Although no
comprehensive New Zealand figures were maintained, 23 the evidence
indicates that psychological injury was an active and recognised feature of

operational service.

During Deployment

154.

The evidence of Dr Loveridge demonstrates that military psychological
systems prior to the late 1980s were primarily oriented toward maintaining
manpower efficiency and operational effectiveness rather than protecting
long-term mental wellbeing. 24 Treatment began to focus on rotating
psychiatric casualties out of the line and providing them with opportunities to
rest and recover in forward areas and rear hospitals with a view of returning
them to frontline duties or alternative service if possible, and repatriating
them if recovery is not possible.?*® Under cross-examination Dr Loveridge
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confirmed that rest and recovery was an important feature addressing

psychological impacts based on the Crown’s knowledge at the time.23¢

155. During the Korean War psychological treatment systems were directed
substantially toward restoring soldiers to operational capacity, including
practices where less severe cases of combat fatigue were returned to duty
within hours and some Commonwealth forces redeployed psychologically
affected personnel back toward frontline conditions. 22’ This approach
reflects an emphasis on rest and recovery to address any psychological
impacts. The evidence also records that later stages of the conflict involved
despair, alcohol misuse, and drug addiction among personnel, 2%
demonstrating the broader and ongoing psychological consequences of

operational service beyond acute battlefield collapse.

156. During Southeast Asia Operations (Malaya/Indonesia/Borneo), the British
recognised the complexity the jungle environment presented for combat,
noting monotony, low success rate, humidity, and the thickness of the trees,
so it was considered that time in the jungle should be kept as short as
possible and noise as low as possible, so as not to be discovered.?* It is
unclear whether the NZDF followed these protocols. Claimant evidence

suggests it did not:24°

He didn’t get breaks regularly like others did, despite his job
being more stressful. Usually, after every three months of
service in the jungle, soldiers would get a two week break. Dad
would lead his platoon safely out of the jungle and he would
be ordered to go straight back in again. Everyone else got to

take a two week break while he was sent back into the jungle.

...It was a constant mental exercise knowing where we were

in the jungle (because it hadn’t been surveyed | think). | got
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quite exhausted in those first few days with the heat and extra

weight — and tripping.2+!

157. Maori servicepeople were exposed to sustained operational conditions
capable of causing serious psychological injury. Those conditions included
prolonged deployments,?*2 cumulative fatigue, insufficient rest periods,?43
exposure to death and injury, operational uncertainty, environmental
hardship, and sustained combat stress. The evidence relating to Malaya and
deployments to South East Asia records that personnel operated in
physically and psychologically demanding jungle conditions characterised
by heat, humidity, hidden enemy presence, dangerous terrain, monotony,
and continuous patrol activity. The evidence further identifies conditions
such as “tropical neurasthenia” arising from the nervous strain of constant
patrols and exhausting climatic conditions, 2** with the British sending
affected personnel requiring periods of rest in order to return “fit and mentally
alert.” Veterans later recalled the constant stress of jungle warfare,
describing how the enemy “could be right next to you and you would not
know it,”?*> and how many turned to alcohol to relieve the constant tension

and hypervigilance.

158. The Crown knew, or ought reasonably to have known, that such conditions
created substantial risks of psychological harm. Yet the evidence
demonstrates that the Crown failed to implement meaningful systems
capable of preventing, identifying, or adequately responding to those harms
during service. In her report, Walker found very little information in the

primary and secondary sources about the Defence Force’s policies in place
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at the time regarding psychological assessments before and after

deployment.?46

159. In Viet Nam, official files recorded cases involving emotional breakdown,
substance misuse, and psychiatric collapse, including one soldier who
stated he had suffered an “emotional breakdown” due to severe personal
stress 24", and another who was reportedly sent home to Carrington
Psychiatric Hospital after developing a delusional symptom as there was
apparently no treatment for psychiatric iliness in Viet Nam at the time.24®

160. The evidence demonstrates that Maori personnel encountered additional
cultural isolation within these operational settings. Reverend Manga
Cameron observed in 1959 that Maori personnel returning from jungle
operations came back “exhausted and nervously keyed up,” vulnerable to
harmful coping mechanisms and lacking culturally appropriate support. He
further identified the absence of Maori elders and Maori chaplains capable
of providing culturally grounded guidance comparable to the support
structures present within the Maori Battalion during the Second World
War.?*® Reverend Rimu Hamiora Rangiihu later advised military authorities
that a bilingual and bicultural Maori chaplain “would do much to assist the
morale of the troops,” yet his request to serve in Malaya was declined
because existing non-Maori chaplaincy arrangements were considered

sufficient.2

161. The Tribunal has consistently recognised that the Crown breaches Treaty
obligations where systemic structures expose Maori to foreseeable harm
without implementing adequate protective mechanisms. The evidence
before the Tribunal demonstrates that military psychological systems
repeatedly prioritised operational efficiency, discipline, and manpower

management over long-term Maori mental health wellbeing. Cases involving
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psychological deterioration or substance misuse were commonly
approached as matters affecting morale and unit efficiency, rather than
indicators of foreseeable trauma requiring comprehensive therapeutic and

cultural intervention.2%

162. The Crown’s obligations were particularly heightened because Maori were
disproportionately represented within operational deployments. The Crown
either knew, or ought reasonably to have known, that M&ori communities
would therefore bear disproportionate burdens of combat-related
psychological harm. Yet, there is little evidence that the Crown meaningfully
assessed whether Maori servicepeople faced elevated mental health risks
or whether existing psychological support systems adequately responded to
those realities. The evidence demonstrates substantial Maori participation
across Korea, Malaya, Borneo, and Viet Nam. 252 22 percent of troops in the
Malayan Emergency declared Maori ancestry,?® and later records showed
Maori comprising approximately 28.5 percent of personnel in Singapore,
Thailand, and Malaysia postings.?* Maori personnel were concentrated
predominantly within infantry, crew, and ratings positions rather than officer
roles,?® thereby additionally exposing Maori disproportionately to frontline
operational conditions. Despite this, ethnicity data was often not formally
collected and there is little evidence of any systematic Crown assessment of
the particular psychological risks borne by Maori personnel or Maori

communities.?%

163. Counsel submits that the Crown failed to take reasonable and proactive
steps to protect Maori servicepeople from foreseeable psychological harm
during service and thereby breached the principles of active protection under
te Tiriti o Waitangi.
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Inadequate Mental Health Capability and Systems During Service

164. During the period from the 1940s to the 1970s, primary responsibility for
psychological welfare rested not with specialist clinical personnel but with
Chaplains operating alongside Commanding Officers. 2’ These roles
extended into pastoral and informal counselling functions despite limited
formal clinical or psychological training. As Dr Maddocks confirmed,
structured training in the identification of psychological conditions was
minimal during this period, with more targeted training only emerging later in

relation to issues such as alcohol misuse and domestic violence. 28

165. The evidence of Dr Loveridge confirms that psychological personnel were
not generally trained or authorised to provide substantive therapeutic
treatment. Instead, military psychological services largely operated as
screening and referral mechanisms.?*® This created significant barriers to
meaningful care and delayed intervention until symptoms became severe or
manifested in a physical form, such as emotional swings, depression or
alcohol dependence. Mr Naden gave evidence that his brother Chris
suffered a mental health crisis in 1968 prior to travelling to Viet Nam from
Singapore.?° This indicates that between Chris’s enlistment in 1966 through
to his mental health crisis in 1968, that the Crown had insufficient
mechanisms in place to identify, monitor or respond to Chris’s deteriorating

mental health state.

166. Within this structure, Maori personnel were further disadvantaged by the
absence of sufficient Maori Chaplains that could provide Maori
servicepeople with a tikanga aligned service. The evidence of Dr Maddocks
establishes that Maori Chaplains performed a broader welfare role
encompassing pastoral care, cultural connection, and informal psychological
support.?8' Their limited availability therefore materially reduced access to
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culturally safe support mechanisms. Throughout the relevant deployment
periods, there was effectively only one Maori Chaplain serving at any given
time across these overseas theatres. When asked directly whether that
position would be surprising today given the proportion of Maori serving
personnel, Dr Maddocks responded that she “would feel very sad if that was

the situation”.262

167. The evidence further demonstrates that Maori Chaplains were understood
by Maori personnel as providing holistic support extending beyond formal
religious functions. Maori servicemen and their families “needed more than

a Christian religious model of care”.?3

168. Requests for additional Maori Chaplains was declined on the basis that
existing chaplaincy provision was considered sufficient. 24 This
demonstrates a systemic failure to recognise the distinct cultural and
spiritual needs of Maori personnel. The Crown treated spiritual and welfare
provision as culturally interchangeable notwithstanding evidence that Maori
servicemen required support grounded in tikanga Maori, language,

whakapapa, and culturally familiar forms of care.

169. Importantly, the evidence demonstrates that welfare support systems within
the military relied heavily upon informal and relational care rather than
clinically trained mental health practitioners. The Tribunal also heard
evidence that informal support networks involving nurses, Chaplains, and
welfare personnel often became the primary means by which emotional
distress was recognised and addressed. Dr Maddocks described welfare
support as arising through trusted personal relationships, informal
conversations, and culturally meaningful engagement rather than structured

mental health intervention.?6°
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170. The Crown’s failure to adequately provide Maori Padres must therefore be
understood not merely as a shortcoming in religious representation, but as
a substantive deficiency in the provision of psychological and welfare care
to Maori servicemen. In circumstances where welfare systems depended
substantially upon relational, pastoral, and culturally grounded support
mechanisms, the absence of sufficient Maori Chaplains materially reduced
Maori personnel’s access to culturally safe emotional support, spiritual care,

and informal counselling.

171. The evidence further supports the proposition that military welfare systems
were constructed primarily around dominant Christian and Pakeha
institutional assumptions, rather than Maori models of wellbeing. Dr
Maddocks confirmed that the Chaplaincy role itself was fundamentally
conceived as “a Christian position of one of the prevailing dominant religions
at the time.”?®® Yet the evidence simultaneously demonstrated that Maori
personnel required broader forms of support capable of accommodating te
ao Maori and tikanga-based understandings of wellbeing. The Crown’s
failure to adapt welfare systems to accommodate those needs contributed
to a failure to provide Maori servicepeople with the option to select a tikanga

compliant mental health service.

172. The prejudice arising from these failures was substantial. Maori servicemen
serving in stressful and traumatic operational environments were denied
adequate access to culturally appropriate welfare and psychological support
structures. The lack of Maori Chaplains limited opportunities for Maori
personnel to receive support from individuals able to understand their
cultural background, language, tikanga, and spiritual worldview. In an
environment where welfare and morale systems operated as the practical
substitute for formal mental health care, those deficiencies increased the risk
of emotional isolation, unresolved trauma, diminished morale, and long-term

psychological harm for Maori veterans and their whanau.

173. The Tribunal has repeatedly recognised that Crown systems which
nominally exist but fail to operate effectively for Maori may nevertheless

266 Waitangi Tribunal, Draft Transcript for Hearing Week 5 Held at Rongomaraeroa-o-Nga-Hau-e-Wha Marae,
Waiburu from 24 March to 28 March 2025, Wai 2500, #4.1.14, at 483.

68



174.

175.

constitute Treaty breaches. In the Hauora: Report on Stage One of the
Health Services and Outcomes Kaupapa Inquiry, the Tribunal emphasised
that Treaty compliance requires systems capable of achieving equitable

outcomes in practice rather than merely formal availability of services.?”

The military psychological systems described in the evidence fell far short of
that standard. The systems lacked meaningful preventative capability,
lacked culturally responsive approaches to Maori wellbeing, and lacked
adequate structures for ongoing monitoring and rehabilitation.

We submit that the Crown failed to engage with Maori understandings of
mental wellbeing, collective healing, and whanau support. Psychological
wellbeing was approached through narrow institutional and clinical
frameworks that failed to recognise the broader social, cultural, and spiritual
dimensions of trauma experienced by Maori servicepeople and their

whanau.

Unreasonably High Thresholds for Recognition and Treatment

176.

177.

The evidence establishes that psychological injury was recognised only
where symptoms became severe, chronic, or incapacitating (refer to the
evidence of Mr Naden discussed above at [152] and [165]). Less visible
forms of trauma, anxiety, emotional withdrawal, depression, hypervigilance,
or cumulative psychological deterioration often went untreated or

unrecognised.

The institutional culture surrounding military service further discouraged
disclosure of distress. Psychological vulnerability was perceived as
weakness or incompatibility with operational effectiveness.?® As a result,
many servicepeople concealed symptoms or failed to seek support until

harms became entrenched and severe.
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178. Counsel submits that this system imposed an unreasonable burden upon
servicepeople themselves to identify, disclose, and prove psychological
injury in circumstances where Crown structures actively discouraged such

disclosure.

179. The Waitangi Tribunal has repeatedly recognised that barriers to accessing
healthcare may themselves constitute Treaty breaches where Crown
systems fail to adequately respond to Maori realities. In the Hauora: Report
on Stage One of the Health Services and Outcomes Kaupapa Inquiry, the
Tribunal recognised that healthcare systems which create practical barriers
to timely treatment perpetuate inequitable outcomes and undermine active

protection obligations.?%®

180. The evidence demonstrates that Maori servicepeople were
disproportionately prejudiced by these failures. Maori servicepeople were
already operating within military structures that often marginalised Maori
identity and tikanga. The absence of culturally safe psychological systems
compounded barriers to recognition and treatment. Mr Edrich Naden, recalls
seeing the sergeant major of the school of artillery after his service in Viet
Nam. Mr Edrich Naden was stressed to the point that he began to cry in front
of him, but was met with “What the fuck is the matter with you, you silly
bastard!”. He further gave evidence that people were aware that he needed

help, but nothing was offered.?”°

181. We therefore submit that the Crown’s approach to psychological harm during
service was unreasonable, reactive, and inconsistent with the principles of

active protection, partnership, and good faith under te Tiriti o Waitangi.
Treaty Breach in Relation to Psychological Healthcare
182. Taken cumulatively, the evidence demonstrates systemic Crown failures in

relation to psychological healthcare during service. The Crown failed to

adequately anticipate foreseeable psychological harm, failed to implement

Waitangi Tribunal, Hauora Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry, Wai
2575, 2019 at 85.
E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [110],
[112].
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effective preventative systems, failed to provide timely and culturally

appropriate treatment, and failed to adequately monitor emerging trauma.

183. We therefore respectfully submit that the Crown breached the principles of
active protection, and partnership, together with its duty of good faith and
reasonable conduct under te Tiriti o Waitangi in relation to psychological
healthcare during service.

Prejudice

Physical Prejudice

184. The Crown’s failures caused long-term physical prejudice to Maori
servicepeople, including chronic iliness, disability, hearing damage, frostbite
injuries, physical deterioration, and enduring health complications arising
from disease exposure and inadequate preventative healthcare.

185. The prejudice was not confined to the period of active service. Many

veterans continued to experience the effects of those failures throughout

their lives.

Psychological Prejudice

186.

187.

188.

The evidence also establishes profound psychological prejudice arising from

unresolved trauma, combat stress, and untreated mental health conditions.

The impacts extended beyond individual veterans and into their whanau and
communities. Given Maori overrepresentation within military service, the
cumulative burden of those harms fell disproportionately upon Maori

communities across generations.
Mr Naden’s brother Chris became gaunt, was placed on sick leave then

declared medically unfit to serve. He later suffered a relapse in the 1970s

leading to a breakdown of his marriage and for many years after became a
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189.

190.

recluse. Chris never received any support from NZDF after his medical

discharge.?""

Mr Moana still suffers from sleeping issues. He is on edge a lot with a
heightened sense of someone near him. When one of his mokopuna makes
a sudden loud noise, he is transported back to being on the battlefield which

he says is an awful feeling.?"

Mr Patena’s father Pateriki suffered from sleepless nights. He did not look
forward to closing his eyes at night because of recurring nightmares. He
often relives the trauma and his experiences in the Malayan jungle whenever

he tries to go to sleep causing long-term insomnia.?”®

Treaty Breaches

Breach of the Principle of Active Protection

191.

192.

We submit that the Crown fundamentally breached its obligation of active

protection by:

a. failing to adequately safeguard Maori servicepeople from instances
of foreseeable physical and psychological harm during military

service;

b. failing to inform Maori service of possible psychological impacts
prior to deployment, implement adequate preventative healthcare

systems, ensure sufficient protective equipment and nutrition; and

C. failing to establish meaningful systems of psychological protection

and rehabilitation.

The Crown’s obligations were heightened because Maori servicepeople

were under direct Crown command and control. Unlike broader public health
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193.

contexts where individuals may exercise some degree of personal
autonomy, servicepeople operated within rigid military structures in which
the Crown exercised substantial authority over deployment, living conditions,
rations, operational tempo, and access to healthcare. That level of control

intensified the Crown’s obligations of active protection.

The Crown’s conduct in this case fell short of those standards. The evidence
demonstrates instances of reactive rather than preventative healthcare
systems, delayed or inadequate responses to known operational risks, and

a failure to meaningfully protect Maori servicepeople from foreseeable harm.

Breach of the Principles of Partnership and Duty of Good Faith

194.

195.

The Crown failed to meaningfully engage with Maori perspectives of
wellbeing, healing, and collective care. The Tribunal has repeatedly
recognised that partnership obligations require genuine consideration of
Maori perspectives and needs in the design and implementation of Crown

systems.

The evidence before this Tribunal demonstrates that Maori servicepeople
were instead expected to fit within rigid and standardised military systems
that did not meaningfully account for Maori wellbeing or disproportionate
exposure to harm. Counsel therefore submits that the Crown failed to act
honourably, reasonably, and in good faith toward Maori servicepeople and

their whanau.

Breach of the Treaty Principle of Options

196.

We submit that the Crown breached the Treaty principle of options by failing
to ensure Maori servicepeople could access tikanga-compliant and culturally
appropriate healthcare. The principle of options required the Crown to
ensure Maori servicepeople could access healthcare consistent with tikanga
Maori and Maori understandings of wellbeing. Its failure to do so left Maori
confined to mainstream military medical systems that did not accommodate
their cultural needs and therefore breached the principle of options.
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Recommendations Sought

197.

198.

199.

200.

The claimants respectfully seek findings that the Crown:

a. failed to provide adequate, reasonable, and timely healthcare

during military service;

b. failed to adequately protect Maori servicepeople from foreseeable

physical and psychological harm;

C. failed to adequately prevent and manage disease exposure;

d. failed to provide adequate mental health protection and treatment

during service; and

e. breached the Treaty principles of active protection, partnership,
options, and the duties of good faith and honourable conduct under

te Tiriti o Waitangi.

The Crown provide a formal apology and acknowledgement of breach,
accepting that during the relevant military deployments it failed to provide
adequate, reasonable, and timely healthcare, failed to adequately protect
Maori servicepeople from foreseeable physical and psychological harm, and
failed to provide sufficient mental health protection and treatment.

The Crown establish a negotiated redress package for Maori veterans and
their descendants that includes both individual and collective elements.
Individually, this could include a simplified, non-adversarial compensation
pathway for service-related physical and psychological harm, recognising
evidential difficulties arising from historical record-keeping deficiencies.
Collectively, it could include whanau-based recognition payments, funding
for intergenerational support services, and targeted assistance for health
conditions linked to service exposure such as hearing loss, chronic injury,

infectious disease sequelae, and trauma-related conditions.

Implement a targeted historical restoration and records recovery

programme, addressing deficiencies in military and medical record-keeping
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201.

that have directly impacted Maori veterans’ ability to access care and
recognition. This would include funded archival research, digitisation, and
claimant support services to reconstruct service histories, disease exposure,
and injury records, as well as presumptive recognition frameworks where

records are incomplete.

Provide a culturally grounded restorative programme recognising the
psychological and spiritual dimensions of harm. This could include funding
for rongoéd Maori services, kaumatua-led support, whanau healing
programmes, and cultural reconnection initiatives for serving personnel,
veterans and their descendants, recognising that harm extended beyond
clinical medical injury to include dislocation from cultural and spiritual

supports during service.
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5. DISPROPORTIONATE EXPOSURE TO DANGEROUS SITUATIONS

202. This section explores how Maori servicepeople were likely overrepresented
in lead scout and jungle tracker positions. These military roles likely saw
them amongst the first to engage with the enemy, including increased
exposure to combat, which meant they were disproportionately exposed to
dangerous situations during armed conflicts. It also examines how Maori
servicepeople’s overrepresentation in the infantry, in low ranked combat
positions placed them at disproportionate risk to dangerous situations and

resulting physical and mental harm.

203. We submit that the Crown has breached the principle of active protection
and equity because the Crown was either aware or should have been aware
that Maori disproportionately filled these roles. Instead, the Crown failed to
acknowledge Maori servicepeople’s overrepresentation in these dangerous
roles, and failed to provide adequate protection through, for instance, risk
assessments that acknowledged their special interests, providing sufficient
rest and recovery during service, and tailored rehabilitation services post-
service. The TSOI addressed are 3.4.7, 3.4.7.1, 3.4.8, with all three being
answered in the affirmative, and TSOI 3.4.9, and 3.4.10 both answered in
the negative.?™

The Role of Lead Scout and Jungle Tracker are Inherently Dangerous Relative
to Other Roles

Front-line positions filled with risk and danger

204. Maori servicepeople serving in the role of lead scout and jungle tracker found
themselves in perilous front-line positions disproportionately exposing them
to danger, especially when compared to other military positions. Lead scouts
focussed on the patrol’s security, navigating ahead of comrades to ‘detect
danger’?® and potential ambush from the enemy, including checking jungle

tracks were clear to pass through, with lead scouts also possessing tracking

Waitangi Tribunal, The Military Veterans Kaupapa Inquiry (Wai 2500): Tribunal Statement of Issues dated 14
December 2022, Wai 2500, #1.4.4, at 25.

K Walker, Health and Social Impacts of M&ori Military Service for the Crown: 1845 — Present dated 23 June
2023, Wai 2500, #A251, at 338, 347.
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skills.2"® Jungle trackers focussed on interpreting signs to gather intel on and
locate the enemy, being sent out alone or placed out in front of their group.?””
Lead scouts and jungle trackers were therefore in the foremost position of
danger and often responsible for the safety of servicepeople who followed.

205. Major Roslyn Himona'’s evidence illustrates the relatively high danger lead
scouts faced by likely being the first to engage with the enemy when leading
a platoon. Major Himona explained that, when in Viet Nam, his platoon’s
order was ‘the lead scout, cover scout,’” followed by ‘a corporal section
commander, machine gunner, number two on the machine gun, a lance
corporal, section 2IC and about four riflemen’.?’® Given lead scouts were out
front and constantly had to be alert to danger from the enemy, their role was

subject to intense pressure.

206. Similarly, Maori servicepeople’s evidence underscores the physical and
psychological pressures of being a lead scout patrolling in the jungle with an
increased likelihood of first exposure to combat and enemy fire, including
assuming a responsibility for protecting fellow comrades’ safety. Mr
Matutaera Clendon referred to his brother who in patrolling as a lead scout
‘ahead of his party’ in the jungle in Malaya, Borneo ‘was jumped by the
enemy’ and had ‘to fight for his life’.2’® While Mr Pateriki Patena sought to
uphold the safety of younger troops as they tracked through the jungle by

making sure they were not noisy, including locating and assisting young
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O Harris, Brief of Evidence of Orzogna (Zac) Harris dated 4 March 2016, Wai 2500, #A113, at [36]; E Moana,
Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500, #A127, at [35] — [36].

W Broughton, Brief of Evidence of William Edward Broughton dated 21 June 2016, Wai 2500, #A179, at [23]
— [24]; K Walker, Health and Social Impacts of Maori Military Service for the Crown, dated 23 June 2023, Wai
2500, #A251, at 338. More generally regarding the role of a tracker see: J Hurth and J Brokaw, Visual Tracking
and the Military Tracking Team Capability: A Disappearing Skill and Misunderstood Team Capability (Small
Wars Journal, 13 December 2010) (‘J Hurth and B Brokaw — Visual Tracking’) [Appendix A: Bundle of
Authorities, Tab 18, at 175 — 192]; Australian Government (Defence), The Art of Tracking dated 5 December
2024, accessed at <https://www.defence.gov.au/news-events/news/2024-12-05/art-tracking> [Appendix A:
Bundle of Authorities, Tab 37, at 292 — 293].

Waitangi Tribunal, Draft Transcript for Hearing Week 4 Held at Te Whare o Toroa (Wairaka) Marae,
Whakatane from 7 October to 11 October 2024, Wai 2500, #4.1.13, at 553 — 554. The evidence of a lead
scout confirms that the formation of his patrol followed a similar pattern being lead scout and cover scout out
front, followed by a ‘gunner and his Number One, then the Section Commander and the person carrying the
M49’. See T Steedman, Statement of Evidence of Terrence Steedman, dated 5 October 2015, Wai 2500,
#A45, at [19].

Waitangi Tribunal, Draft Transcript for Hearing Week 2 Held at Motatau Marae, Northland on Monday 26
February 2024 — Thursday 29 February 2024, Wai 2500, #4.1.10, at 390.
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troops having mental breakdowns,?° thus illustrating the inherent dangers

and responsibility he assumed as their tuakana and lead scout.?"

207. Beyond potential first contact with the enemy, other Maori lead scouts
referred to the increased danger of falling ill when out front clearing harsh
terrain and tracks. Mr Raymond Isaacs in ‘breaking new tracks through the
jungle’ in Malaysia was ‘[o]ften ... the first to be bitten by insects and animals’
including ticks and leeches.?®? This meant lead scouts were at an increased
risk of diseases and infections such as tinea, and rashes, with these inherent

dangers often forgotten about in ‘get[ting] from point A to point B’.283

208. Maori jungle trackers also experienced these inherent physical and
psychological dangers during lengthy periods patrolling the border where
they had to be constantly on to detect any potential grievous or fatal harm.
Mr Moana in patrolling the borders of ‘Thailand, Indonesia and other areas’
tracking the enemy, spoke of the psychological pressure and fear of death
‘with [his] ... finger always on the trigger’.?%* Similarly, Mr Edward Broughton
noted that tracking ‘Indonesian paratrooper infiltrators on the west coast of
the Malaysian mainland’ over a three-day duration was ‘one of the most
dangerous jobs’ as he and three other trackers ‘had to go out ... without
support’.2% The role was thus physically demanding, dangerous, and placed
Maori lead scouts and jungle trackers at a higher risk of physical and mental

health conditions.

Maori Disproportionately Fill the Role of Lead Scout and Jungle Tracker

2009. The evidence demonstrates that Maori disproportionately filled these

positions, Philip Cleaver acknowledged that during oral hearings witnesses
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G Patena, Brief of Evidence of George Patrick Te Taawhi O Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [17] — [19].
Waitangi Tribunal, Draft Transcript for Military Veterans Kaupapa Inquiry Hearing Week 4 Held at Te Whare
O Toroa (Wairaka) Marae, Whakatane on Monday 7 October 2024 — Friday 11 October 2024 dated 6
November 2024, Wai 2500, #4.1.13, at 495.
R Isaacs, Brief of Evidence of Raymond Titoko Isaacs dated 7 March 2016, Wai 2500, #A136, at [16] — [17].
Waitangi Tribunal, Draft Transcript for Military Veterans’ Kaupapa Inquiry Hearing Week 4 Held at Wairaka
Marae, Whakatane on Monday 4 April 2016 — Wednesday 6 April 2016 dated 10 May 2016, Wai 2500, #4.1.5,
at 370 — 371.
E Moana, Supplementary Brief of Evidence of Edward Pikiau Moana dated 6 September 2024, Wai 2500,
#D15, at [8].
W Broughton, Brief of Evidence of William Edward Broughton dated 21 June 2016, Wai 2500, #A179, at [23]
— [24].
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had mentioned these high risk roles ‘were commonly filled by Maori’,%¢ given
their knowledge of matauranga meant they could navigate foreign terrain
better than other servicepeople.?” Crown commissioned report writer, Dr
Loverige, also recognised there was an overrepresentation of Maori in the
infantry who saw combat (likely due to lower education levels and rank).
The implication being that if Maori were overrepresented in the infantry, they
were more likely involved in dangerous infantry roles such as lead scout and

jungle tracker, and exposed to danger.

210. Maori servicepeople similarly recognised Maori disproportionately filled lead
scout and jungle tracker roles, often citing their instinctual skills at navigating
the land and bush. Mr Rangi Rata noted that most scouts in his platoon /
company were Maori given they had to ‘utilise’ ‘all [their] senses ... to the
max’, which Maori had given their ‘affinity for the bush’.?%® Similarly, Ms
Cheyla Shortland on her father's service in Borneo, Malaysia, and
Antarctica,?®® noted that her father and ‘the majority of Maori soldiers ... were
deployed mainly’ as lead scouts, given their ‘connection to the land’ meant
they could ‘get their way through things’.?" While Mr Edward Moana who
served as a jungle tracker?®? noted ‘the ability to navigate and monitor

various terrains’ was needed to ensure the mission’s success.?%
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P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
266, footnote 966 referring to evidence of claimants. For instance, William Edward Broughton in Waitangi
Tribunal, Draft Transcript for Hearing Week 5 Held at Tuahiwi Marae, Kaiapoi, Christchurch on Monday 4
July 2016 — Wednesday 6 July 2016 dated 19 August 2016, Wai 2500, #4.1.6 at 143; Te Rangikaiwhiria
Kemara in Waitangi Tribunal, Draft Transcript for Hearing Week 2 Held at Omahu Marae, Hastings on Monday
19 October — Wednesday 21 October 2015 dated 18 November 2015, Wai 2500, #4.1.3, at 433 — 434.
That Maori had this skillset was also recognised in other reports such as K Walker, Health and Social Impacts
of M&ori Military Service for the Crown: 1845-present dated 23 June 2023, Wai 2500, #A251, at 385 — 386.
D Hohaia, In Search of a Decolonised Military: Maori Cultural Learning Experiences in the New Zealand
Defence Force (New Zealand Journal of Social Sciences Online, Vol 11, Issue 1, 2016), at 48 (‘D Hohaia —
In Search of a Decolonised Military’) also notes that indigenous people and people of colour ‘were often
sought after’ for the roles of trackers and scouts [Appendix A: Bundle of Authorities, Tab 24, at 236].
Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [53], [68], [165], [172] — [173].
Manatd Taonga / Ministry for Culture and Heritage, Lead Scout — Rangi Rata (Vietnam War) dated 4 August
2014, accessed at <https://vietnamwar.govt.nz/photo/lead-scout-rangi-rata> (‘Manatd Taonga — Lead Scout
— Rangi Rata’) [Appendix A: Bundle of Authorities, Tab 38, at 294 — 296]. Rangi Rata’s comments are also
captured in C Hall, No Front Line: Inside Stories of New Zealand’s Vietnam War (Penguin Books, 2014), at
224 (‘C Hall — No Front Line’) [Appendix A: Bundle of Authorities, Tab 67, at 414].
C Shortland, Brief of Evidence of Cheyla Shortland dated 3 October 2023, Wai 2500, #B25, at [10].
Waitangi Tribunal, Draft Hearing Transcript for Hearing Week 2 Held at Motatau Marae, Northland on Monday
26 February 2024 — Thursday 29 February 2024, Wai 2500, #4.1.10, at 102.
E Moana, Supplementary Brief of Evidence of Edward Pikiau Moana dated 6 September 2024, Wai 2500,
#D15, at [3].
E Moana, Supplementary Brief of Evidence of Edward Pikiau Moana dated 6 September 2024, Wai 2500,
#D15, at [7] - [8].
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211. Maori servicepeople referred to how their immersion in matauranga, meant
they were primed for these dangerous roles. During the Borneo
confrontation, Mr Matutaera Clendon, recognised many Maori countrymen,
owing to their abilities as pig farmers and hunters were ‘chosen to become
Lead Scouts’.?** Similarly, Mr Arthur Hori noted that given Maori had
‘excellent hunting skills and know how to read the bush’, many took on lead
scout positions because of this ‘natural ability from their upbringing’.?°> While
Mr Patena utilised ‘matauranga’ to survive his deployment in Malaya, with
this skillset leading to him ‘being ... the lead scout for his platoon’ and
ordered by a Sergeant to go into the jungle alone and retrieve lost troops,?%
thus illustrating that Maori because of their unique skills likely predominantly

filled dangerous lead scout and jungle tracker positions.

212, Accordingly, Maori were at a heightened risk compared to both non-Maori
lead scouts and jungle trackers and servicepeople who occupied less

dangerous roles during armed conflicts.

The Defence Force Ought to Have Reasonably Known there was a

Disproportionate Number of Maori in these Roles

213. The Crown’s position is that it is unaware Maori were deployed into
dangerous situations more than other ethnicities. Responding to Tribunal
Statement of Issues 3.4.7.1 and 3.4.8,%°" the Crown noted ‘[d]eployment
decisions were exclusively based upon matters other than ethnicity’ and it
‘is not aware if this resulted in Maori servicepeople being deployed on
dangerous assignments more often than non-Maori’.2%¢ However, the Crown
conceded further data is needed to assess these issues,?® indicating not

only a gap in its data, but suggesting other factors played a role in
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M Clendon, Brief of Evidence of Matutaera Te Nana Clendon dated 22 February 2016, Wai 2500, #A77, at
[26]; Waitangi Tribunal, Draft Transcript for Hearing Week 3 Held at Otiria Marae, Moerewa on Monday 21
March 2016 - Thursday 24 March 2016 dated 27 April 2016, Wai 2500, #4.1.4, at 157.

A Hori, Brief of Evidence of Arthur Hori dated 17 February 2016, Wai 2500, #A71, at [83] — [84]; Waitangi
Tribunal, Draft Transcript for Hearing Week 3 Held at Otiria Marae, Moerewa on Monday 21 March 2016 —
Thursday 24 March 2016 dated 27 April 2016, Wai 2500 #4.1.4, at 594.

G Patena, Brief of Evidence of George Patrick Te Taawhi O Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [14] — [18].

Waitangi Tribunal, The Military Veterans Kaupapa Inquiry (Wai 2500): Tribunal Statement of Issues dated 14
December 2022, Wai 2500, #1.4.4, at 25.

The Crown’s Statement of Response as at 31 May 2023 in Relation to Parts Ill, IV and V of the Tribunal’s
Statement of Issues dated 31 May 2023, Wai 2500, #1.3.1, at 7.
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Statement of Issues dated 31 May 2023, Wai 2500, #1.3.1, at 7.
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determining who filled dangerous roles such as lead scout and jungle

tracker, including having the requisite skills and knowledge for the position.

214, Given that Maori servicepeople were valued for their skills, the Defence
Force ought to have reasonably been aware of this situation. Even if the
Crown did not track how many Maori filled these roles, it was likely aware
their overrepresentation was particularly high given Maori servicepeople’s
evidence illustrating they had the desired skills for the role. As referred to at
[209], Dr Loveridge acknowledged Maori were overrepresented in the
infantry and particularly at lower levels of rank. 3 Given this
overrepresentation they were likely to be selected for roles like jungle scout

and lead tracker within the infantry.

215. The Crown’s alleged awareness that Maori predominantly filled these roles
because of their distinct skills is reflected in Crown evidence of Wiremu

Beamish Simon Moffit, DSD during Hearing Week Seven:*

[16] As an example, most of the lead-scouts (Visual Trackers) in close-
country jungle patrols are Maori because they tend to have strong
backgrounds in rural farming, bush hunting and gathering — they form a
specialist ability we refer as a sixth sense. They [we] can read, feel and
sense without the normal visual markers or signals. This is a complex

interpretation of the environment, animal-life, and personal sense.

216. Mr Moffit’s evidence aligns with claimant evidence that Maori servicepeople
disproportionately filled roles such as lead scouts and jungle trackers. Given
this overrepresentation, the Crown had a heightened duty to act equitably
and actively protect Maori from the impact on their health and wellbeing from
the disproportionate exposure to dangerous situations.

300 Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [53], [68], [165], [172], and [173].
301 B Moffitt, Brief of Evidence of Wiremu Beamish Simon Moffitt, DSD dated January 2025, Wai 2500, #E15, at
[16].
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The Jurisprudence lllustrates the Crown is to Act Equitably and Actively
Protect Maori From the Impact on Wellbeing of Disproportionate Exposure to

Dangerous Situations within Military Service

Relevant Waitangi Tribunal Jurisprudence on Active Protection and Equity

217. Several Waitangi Tribunal reports provide insights into the principle of active
protection’s application regarding the Crown’s duty to protect Maori
servicepeople disproportionately exposed to dangerous situations, from the
greater disparity of impacts on health and wellbeing. The Waitangi Tribunal
noted that:

a. ‘[clombatting ill health amongst Maori whether by medical or other
means, was therefore part of the agenda of active protection that
the British rulers took on under the Treaty of Waitangi.’3®? The
failure to actively protect was ‘as much a breach of the Treaty as

the active removal of those rights’.3%

b. the principle of active protection applies ‘across all statutory

regimes and fields of Crown policy today’.3%

C. the Crown has a general obligation to actively protect and promote
the wellbeing of Maori where ‘persistent and marked’ discrepancies
in the health between Maori and non-Maori exist, 3% expressing
that:306

The Treaty’s promise of “royal protection” required the Crown
to have due regard to the wellbeing of Maori as part of the
community of citizens. Where adverse disparities in health

status between Maori and non-Maori are persistent and
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Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry (Wai
2575, 2023), at 31; Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at
53.

Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry (Wai
2575, 2023), at 31; Waitangi Tribunal, Td Mai Te Rangi! Report on the Crown and Disproportionate
Reoffending Rates (Wai 2540, 2017), at 22.

Waitangi Tribunal, Nga Matapono: The Principles (Wai 3300, 2024), at 77; Waitangi Tribunal, Hautupua: Te
Aka Whai Ora (Maaori Health Authority) Priority Report Part | (Wai 2575, 2024), at 23.

Waitangi Tribunal, The Napier Hospital Services Claim (Wai 692, 2001) at 54; Waitangi Tribunal, Td Mai Te
Rangi! Report on the Crown and Disproportionate Reoffending Rates (Wai 2540, 2017) at 22.

Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 54.
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marked, the Crown is obliged to take appropriate measures on
the basis of need so as to minimise them over the long run.
Such measures may extend over the long run. Such measures
may extend to the use of affirmative action for Maori as a
population group in order to reduce structural or historical

disadvantage.

218. The Crown therefore had a duty to actively protect Maori servicepeople
through specific targeted actions, who were overrepresented in the Defence
Force and in dangerous lead scout and jungle tracker roles, with this duty

reinforced by the principle of equity.

219. Alongside active protection, the Crown had a duty to act equitably towards
Maori servicepeople. The Tribunal has recognised that ‘the Crown is
required to focus specific attention on inequities experienced by Maori, and

keep itself informed of all relevant factors affecting Maori needs’.3"”

International and domestic law reinforces the Crown’s duty to act equitably and

actively protect Maori servicepeople’s health and wellbeing

220. The Crown has ratified international instruments such as the Universal
Declaration of Human Rights 1948 (“UDHR”)3%, the Constitution of the
World Health Organization (‘WHO Constitution 1948”)**° and International
Covenant on Economic, Social and Cultural Rights (‘ICESCR”),*'° which
recognise the right to health and the Crown’s te Tiriti duties to equitably and
actively protect Maori servicepeople including the those serving in
dangerous roles through targeted measures to alleviate health related harm.
The UDHR recognises in art 25 a generic ‘right to a standard of living
adequate for the health and well-being of ... [themselves] and their family’.3"!
The WHO Constitution 1948 holistically recognises the right to ‘a state of
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Waitangi Tribunal, Hautupua: Te Aka Whai Ora (Maori Health Authority) Priority Report Part | (Wai 2575,
2024, at 24.
Universal Declaration of Human Rights GA Res 217A (1948) (‘UDHR’) [Appendix A: Bundle of Authorities,
Tab 61, at 399].
Constitution of the World Health Organization (signed 22 July 1946, entered into force 7 April 1948) ((WHO
Constitution 1948’) [Appendix A: Bundle of Authorities, Tab 62, at 400].
International Covenant on Economic, Social and Cultural Rights 993 UNTS 3 (opened for signature 16
December 1966, entered into force 3 January 1976) (‘ICESCR’) [Appendix A: Bundle of Authorities, Tab 63,
at 401].
Universal Declaration of Human Rights GA Res 217A (1948) (‘UDHR’) [Appendix A: Bundle of Authorities,
Tab 61, at 399].
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complete physical, mental, and social wellbeing and not merely the absence
of disease or infirmity’, alongside the right to ‘the highest attainable standard
of health’.3'? While art 12 ICESCR affirms the right ‘to the enjoyment of the
highest attainable standard of physical and mental health’,3'" which is

discussed further at paragraph [222].

221.  ltis therefore submitted that the ratifications of the UDHR®*'* and the WHO
Constitution 194835 crystallised New Zealand’s obligations post-World War
Il to actively protect the health of servicepeople as already established in te
Tiriti o Waitangi. To make clear, the obligation to act equitably and actively
protect Maori servicepeople’s health and wellbeing during their service
abroad was in play via te Tiriti, with these international instruments

reinforcing te Tiriti obligations on their return home within the state itself.

222. Regarding the right to health, including state obligations of post-deployment
rehabilitation of Maori servicepeople, lead scouts and jungle trackers, art 12
ICESCR right to health is ‘fundamental’ and ‘indivisible from all other human
rights’.3'® While the state cannot ensure ‘protection against every possible
cause of human ill health’,3' it is ‘to take the necessary steps to the
maximum of its available resources’. 3'® Per elements of availability,
accessibility, acceptability and quality, treatment is to be ‘culturally

appropriate’,2'® with states to implement ‘specific measures to improve’
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Constitution of the World Health Organization (signed 22 July 1946, entered into force 7 April 1948), at 1,
preambular paras 1-2 (‘WHO Constitution 1948’) [Appendix A: Bundle of Authorities, Tab 62, at 400].
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Authorities, Tab 65, at 404], noting that ‘[h]ealth is a fundamental human right indispensable for the exercise
of other human rights. Every human being is entitled to the enjoyment of the highest attainable standard of
health conducive to living a life in dignity.” See also United Nations Human Rights (Office of the High
Commissioner), Right to Health is Indivisible From All Other Rights dated 5 July 2022, accessed at
<https://www.ohchr.org/en/stories/2022/07/right-health-indivisible-all-other-rights> (‘{UNHR — Right to Health
is Indivisible From All Other Rights’) [Appendix A: Bundle of Authorities, Tab 39, at 297 — 300].
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E/C12/2000/4 (11 August 2000), at [9] (‘CESCR General Comment No 14’) [Appendix A: Bundle of
Authorities, Tab 65, at 405].
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E/C12/2000/4 (11 August 2000), at [12] ((CESCR General Comment No 14’) [Appendix A: Bundle of
Authorities, Tab 65, at 405 — 407].
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223.

224.

indigenous peoples’ ‘access to health services ... taking into account
traditional preventative care, healing practices and medicines’.*?*® These
obligations are heightened given that Aotearoa New Zealand endorsed the
Universal Declaration on the Rights of Indigenous Peoples (‘UNDRIP”),
which via art 24(2) recognises ‘[ijndigenous individuals have an equal right
to the enjoyment of the highest attainable standard of physical and mental

health’32",

New Zealand’s domestic law, namely art 28 of the New Zealand Bill of Rights
Act 1990 (“NZBORA”) evidence state acceptance of the right to health,
including supporting Maori servicepeople and those in dangerous roles on
return home. Art 28 NZBORA recognises that the right to health is not
abrogated due it to not being mentioned within, thus contributing to the
understanding this right exists, albeit its content is likely guided by te Tiriti,

policy and international law.

As discussed, next, lead scouts and jungle trackers were provided
insufficient support from the Crown (i.e. rest and recovery during operations)
Neither were they provided sufficient tailored post-deployment rehab

services in line with tikanga.

The Crown Failed to Act Equitably and Actively Protect Maori Serving in These

Roles as it Did Not Provide Sufficient Rest and Recovery During Operations

and Access to Tailored Post-Deployment Rehabilitation Alongside General

Support Services

225.

The Crown’s duty to act equitably and actively protect Maori in lead scout
and jungle tracker roles extended to providing sufficient rest and recovery
during operations and access post-deployment to rehabilitation services in
line with tikanga, alongside general support services, which per Claimant
evidence, the Crown failed to do. This is contrary to the Defence Force’s
own recognition during the Korean and Viet Nam Wars that the ‘solution to

the psychological impacts of physical exhaustion and emotional trauma was
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CESCR General Comment No 14: The Right to the Highest Attainable Standard of Health (Art. 12) UN Doc
E/C12/2000/4 (11 August 2000), at [27] ((CESCR General Comment No 14’) [Appendix A: Bundle of
Authorities, Tab 65, at 408 — 409].

United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, A/Res/61/295 (2 October
2007, adopted 13 September 2007) (‘(UNDRIP’) [Appendix A: Bundle of Authorities, Tab 61, at 399].
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to provide rest and recovery’.®?? Instead, Maori lead scouts and jungle
trackers often served for longer periods before being eligible for a rest,
and/or were swiftly returned to the frontline following a medical event, likely
amplifying the physical and mental harm they experienced.

Insufficient Rest and Recovery During Operations

226. Regarding the Crown’s failure to provide adequate rest during operations,
Maori lead scouts and jungle trackers often continued in their role for lengthy
periods without sufficient reprieve compared to comrades, thus heightening
the health-related risks through continued active service. Counsel repeats
Mr Patena’s evidence at [156] detailing his lack of regular breaks as a lead
scout in comparison to comrades while on service. Similarly, Ms Marlene
Albert’s father served in Viet Nam for a whole year without being relieved
from his lead scout role,®? illustrating how the Crown failed to actively

protect Maori serving in demanding roles via sufficient breaks and leave.

227. The Crown’s failure to actively protect Maori jungle trackers and lead scouts
is evidenced in their swift return to active duty following a medical event
heightening the risk of harm. Mr Patena showing typical symptoms of
malaria (i.e. ‘lower chest pain and a high temperature’) was admitted to
hospital on 21 April 1960, and treated with codeine, penicillin and then
chloroquine, with the final medication improving his symptoms.?* However,
Mr Patena was released and ‘immediately sent back to duty’ on 26 April
1960.%2° The expedited return to dangerous roles breached NZDF active
protection / equity obligations under te Tiriti regarding expectations of
providing sufficient time for recovery before return to active service, with its
post-deployment rehabilitation services also wanting given tailored services

were not provided to actively support these servicepeople.
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Waitangi Tribunal, Draft Transcript for Hearing Week 5 Held at Rongomaraeroa-O-Nga-Hau-E-Wha Marae,
Waiburu on Monday 24 March 2025 — Friday 28 March 2025, dated 29 May 2025, Wai 2500, #4.1.14, at 347.
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G Patena, Brief of Evidence of George Patrick Te Taawhi O Te Rangi O’Connor Patena dated 9 September
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Failure to Provide Tailored Post-Deployment Rehabilitation Alongside General

Support Services and Information Regarding their Health

228. As Maori were overrepresented in lead scout and jungle tracker roles, the
Crown ought to have provided tailored post-deployment tikanga consistent
rehabilitation support to address the increased risk or health related impacts

following service in such dangerous roles.

229. According to Durie, Maori health is holistic being comprised of taha tinana
(physical health), taha wairua (spiritual health), taha whanau (family health)
and taha hinengaro (mental health).3?® However, tikanga approaches to
rehabilitation alongside general services was lacking or delayed. Mr
Broughton recognised that many Maori including himself who served as a
tracker in Malaya and Viet Nam fell through the system post-service as many
were ‘whakama’ regarding their check with Pakeha military doctors who ‘did
not know or understand how to relate to us’.>?” The Crown’s failure to provide
culturally competent military doctors likely contributed towards Maori
servicepeople, including in lead scout and jungle tracker roles not being
supported in achieving the highest attainable standard of physical and
mental health®?® as many ‘didn’t say what they needed to say’ and did not
receive the support they needed.3?®

230. The Crown’s failure to support tikanga-based rehabilitation services also
likely contributed to lead scouts and jungle trackers suffering from mental
health conditions such as depression, anxiety and PTSD. As Te Mata Law’s
generic closing submissions noted, tailored support is essential to Maori
servicepeople’s recovery.®° However, adequate tikanga processes such as

whakanoa or tapu lifting (as discussed at [274]) were lacking on return home
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327
328

329
330

Manatt Hauora / Ministry of Health, Te Whare Tapa Wha Model of Méaori Health dated 1 December 2023
(‘Manatid Hauora — Te Whare Tapa Wha Model’), accessed at <https://www.health.govt.nz/maori-
health/maori-health-models/te-whare-tapa-wha> (Manatd Hauora — Te Whare Tapa Wha Model’') [Appendix
A: Bundle of Authorities, Tab 40, at 301 — 303].; See also C Smith and R Tinirau, He Rau Murimuri Aroha:
Wahine M3&ori Insights into Historical Trauma and Healing (Te Atawhai o te Ao, 2019), at 7 (‘Te Atawhai o te
Ao — He Rau Murimuri Aroha’) [Appendix A: Bundle of Authorities, Tab 5, at 90].
W Broughton, Brief of Evidence of William Edward Broughton dated 21 June 2016, Wai 2500, #A179, at [44].
International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into
force 3 January 1976) 993 UNTS 3 (‘/CESCR’), art 12 [Appendix A: Bundle of Authorities, Tab 63, at 401].
W Broughton, Brief of Evidence of William Edward Broughton dated 21 June 2016, Wai 2500, #A179, at [44].
Te Mata Law, Generic Closing Submissions dated 13 May 2026, Wai 2500, #3.3.79. For instance, see [5]
and [80] — [85] in particular.
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to allow servicepeople to return to their ordinary affairs.%"' This lack of
support likely contributed to lead scouts like Mr Raymond Isaacs who would,
on return home, ‘react[] to sudden noises by wanting to “hit the ground™.3%
Mr Isaacs experienced ‘a fear of being isolated’ and ‘battled suicidal
thoughts’.3® This is not an isolated experience, with Mr Patena describing
his PTSD battle as ‘emotionally overwhelm[ing]’ including dealing with
insomnia, nightmares, avoidance of thoughts associated with the war, guilt
depression,*4 including abusing alcohol and smoking.3* These struggles
have ongoing impacts on himself and his whanau whom he struggled to
share his wartime experience with, 3% and whom the Crown has not
adequately supported through affirmative actions, such as greater access to

Maori psychologists / doctors, or culturally competent doctors, and rongoa.

231. The Crown also failed to actively support the return of Maori lead scouts and
jungle trackers’ where the NZDF did not recognise and/or record the medical
incidents experienced in their military records, including denying access to
records post-service to inform their recovery. Mr Patena’s malaria recurred
on his return home with the NZDF denying he ever had malaria while in
service and not being open to providing his medical records to Mr Pateriki
Patena’s grandmother.3*” While it is not suggested all servicepeople can
fully regain their health, the above suggests the Crown provided inadequate
ongoing support, and through denying access to information, the possibility
of attaining ‘the highest attainable standard of physical and mental health’,3%

by understanding their conditions when accessing treatment.
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C Smith and R Tinirau, He Rau Murimuri Aroha: Wahine Maori Insights into Historical Trauma and Healing
(Te Atawhai o te Ao, 2019), at 7 (‘Te Atawhai o te Ao — He Rau Murimuri Aroha’) [Appendix A: Bundle of
Authorities, Tab 5, at 90]; Ka Rongo Te Pakanga Nei: Maori Vietnam Veterans & Whanau Perspectives on
the Impacts of Involuntary Chemical Exposure, and the Broader Effects of the War (Te Atawhai o te Ao, 2011),
at 38 (‘Te Atawhai o te Ao — Ka Rongo Te Pakanga Nei’) [Appendix A: Bundle of Authorities, Tab 14, at 165].
R Isaacs, Brief of Evidence of Raymond Titoko Isaacs dated 7 March 2016, Wai 2500, #A136, at [20].
R Isaacs, Brief of Evidence of Raymond Titoko Isaacs dated 7 March 2016, Wai 2500, #A136, at [34].
G Patena, Brief of Evidence of George Patrick Te Taawhi O Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [27].
G Patena, Brief of Evidence of George Patrick Te Taawhi O Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [30] — [35].
G Patena, Brief of Evidence of George Patrick Te Taawhi O Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [40].
G Patena, Brief of Evidence of George Patrick Te Taawhi O Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [25] — [26].
International Covenant on Economic, Social and Cultural Rights (opened for signature 16 December 1966,
entered into force 3 January 1976) 993 UNTS 3, art 12(1) (‘/CESCR’) [Appendix A: Bundle of Authorities, Tab
63, at 401].

88



232. Finally, the Crown failed to provide sufficient information to Maori
servicepeople in dangerous lead scout and jungle tracker roles regarding
general post-rehabilitation services, benefits and assistance available to
assist their recovery. The failure to adequately rehabilitate Maori
servicepeople is detailed in these submissions at [291] to [505]. However,
regarding jungle trackers and lead scouts who served in inherently
dangerous roles, many suffer ongoing problems with their hearing, vision
and physical functionality,3*® and have not been adequately informed by the
government or Veterans Affairs New Zealand (‘Veterans’ Affairs’) of the
benefits and assistance they could receive, with there often being poor
communications from Veterans’ Affairs and/or the NZDF3**° (as detailed in
Te Mata Law3*' and Bennion Law’s generic submissions34?), including
unclear processes for approval for surgery and medical equipment for

service-related conditions under ACC.343

Summation of Submissions on Lead Scout and Jungle Trackers, Crown

Breach and Resulting Prejudice

233. The roles of jungle tracker and lead scout are relatively dangerous roles with
increased risk of harm. Maori were overrepresented in these roles during the
South East Asian conflicts. The Crown knew or ought to have known that
Maori were overrepresented in these roles. With this information it ought to
have made itself aware of the harms Maori servicepeople were likely to or
were experiencing to alleviate the likely increase in health-related impacts.
Accordingly, the Crown ought to have protected Maori within these roles and
provided them with adequate rest and recovery to reduce physical and
mental harm, along with cultural processes to protect against spiritual harm.
It also ought to have provided tailored adequate post-deployment tikanga

consistent rehabilitation support.
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342
343

For instance, see R Isaacs, Brief of Evidence of Raymond Titoko Isaacs dated 7 March 2016, Wai 2500,
#A136, at [33] — [35]; E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500,
#A127, at [56] — [70].

For instance, see G Patena, Brief of Evidence of George Patrick Te Taawhi O Te Rangi O’Connor Patena
dated 9 September 2024, Wai 2500, #D26, at [71] noted that ‘[o]n average, it takes 6 months to 1 year for
VANZ to get back to [them]'.

Te Mata Law, Generic Closing Submissions dated 13 May 2026, Wai 2500, #3.3.79, at [111] — [172], which
discusses the lack of information and navigation support in accessing post-service rehabilitation.

Bennion Law, Generic Closing Submissions dated 18 May 2026, Wai 2500, #3.3.82, at [114] — [118].

R Isaacs, Brief of Evidence of Raymond Titoko Isaacs dated 7 March 2016, Wai 2500, #A136, at [39].
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234.

235.

236.

237.

Active protection requires the Crown to take reasonable and proactive steps
to prevent foreseeable harm. However, its failure to acknowledge this
overrepresentation meant it could not, and did not, take the requisite steps
to implement measures to mitigate the foreseeable harm disproportionately
experienced by Maori personnel. Consequently, the Crown failed to provide
sufficient rest and recovery and spiritually protective processes for Maori
lead scouts and jungle trackers, it failed to provide tikanga consistent
rehabilitation support, and failed Maori veterans with adequate access to
existing support offered. Maori lead scouts and jungle trackers did not attain
the highest reasonable standard of holistic physical and mental health post-

service.

These failings amounted to clear breaches of te Tiriti principles of equity and
active protection as well as certain international instruments and domestic
legislation which reinforced the Crown’s obligations to Maori servicepeople

on their return home.

These failings are also evident in the Crown’'s approach to Maori
servicepeople overrepresented in low-level dangerous combat positions in
the infantry who have experienced ongoing harms to their physical and
mental health.

As a result of these breaches, the following prejudice was suffered:

a. The disproportionate filling of Maori servicepeople in dangerous
lead scout and jungle tracker roles, including in low ranked roles in
the infantry with a high likelihood of exposure to active combat,
meant that Maori servicepeople were disproportionately exposed to
dangerous situations compared to their non-Maori counterparts,

including a higher risk of physical and mental harm.

b. Insufficient periods of rest / reprieve from active duty, including swift

returns to active duty following medical events.

C. Omitting to conduct risk assessments that specifically considered

Maori overrepresentation, thereby heightening risk of harm (both
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physical and mental) through failing to implement tailored measures

to alleviate such harm.

d. Insufficient provision or support of tikanga-based rehabilitation
services, alongside general rehabilitation services post-
deployment, including access to culturally competent doctors and

psychologists, and support for whakanoa and rongoa treatment.

e. Failing to record medical incidents in these servicepeople’s military
records and denying access to records post-service to inform their
recovery as far as possible in achieving the highest attainable
standard of physical and mental health; and

f. Failing to provide sufficient information regarding general post-
rehabilitation services, benefits and assistance through Veterans’

Affairs and treatment under ACC.

The Crown Failed to Actively Protect Maori Servicepeople in Low Ranked

Positions in the Infantry who Experienced Disproportionate Exposure to

Dangerous Situations

238.

239.

For similar reasons to those above, the Crown failed to act equitably and
actively protect the health and wellbeing of Maori servicepeople who were
overrepresented in the infantry and in lower ranked roles who subsequently
had an increased likelihood of active combat and exposure to danger. This
includes failing to inform Maori servicepeople of the risk of physical harm
and the interrelated risk of developing mental health conditions during

operations after World War Il and up to the Viet Nam War.

As discussed in these submissions at [149] to [163], the Crown failed to
protect Maori servicepeople from foreseeable psychological injury during
service (owing to the failure, for instance, to prepare Maori servicepeople for
the psychological consequences of armed conflict, including the failure to
conduct adequate pre-service psychometric screening tests, monitor
psychological deterioration and provide tikanga compliant health services

during service). This section extends those submissions by focussing on
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how disproportionate exposure of Maori servicepeople in low ranked and
active combat infantry roles resulted in ongoing mental and physical harms
with the Crown failing to provide adequate tailored tikanga-based
approaches to support Maori servicepeople’s health and wellbeing post-

service in breach of its duties of active protection and equity.

Overrepresentation in the Infantry at Lower Levels of Rank Disproportionately

Exposed Maori Servicemen to an Increased Likelihood of Active Combat

240.

241.

As noted at [209], Crown commissioned researcher Dr Loveridge has
detailed how Maori ‘had higher levels of service in infantry components
rather than technical trades compared to non-Maori’, likely due to Maori
having lower levels of education and rank, which meant Maori often
assumed lower-level positions and were exposed to combat more than non-

Maori.3+

This literature of various conflicts the Crown engaged in illustrates Maori
were overrepresented in the infantry, with general overrepresentation of
Maori explored in detail in Tamaki Legal’'s generic closing submissions.34°
Regarding overrepresentation in the infantry and combat forces:

a. The establishment of 1 NZ Regiment had four infantry companies
which were each 117-men strong.?*¢ ‘[M]ost of the battalion’s Maori
members served in the infantry companies’ and 22 per cent of the
battalion members identified as Maori (significantly above the
proportion of Maori existing in the general population of 6.3 percent
per the 1956 census).3¥’

344

345

346

347

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [53], [68], [165], [172], and [173].
A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy dated 5 May
2026, Wai 2500, #3.3.77. See in particular [45] — [55] of these generic closing submissions.
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at

119.

P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250 at

119 - 120.
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b. Counsel repeats the figures regarding deployment of Maori in
infantry positions in Kayforce during the Korean War, 3¥ the
Malayan Emergency and during other postings in Singapore and
Thailand as detailed at [162].

C. Counsel adds that many Maori who served in Malaya were in low
ranked positions and few in senior positions. *4° Maori also
comprised ‘a very high percentage of the New Zealand Regular
Force (compared with the total percentage of the population)’ with

‘most ... enlist[ing] with a tour of Malaya as their primary aim’.3*

d. During the Viet Nam War, most Maori served at lower ranks with ‘a
third to half of the men in the infantry companies’ being Maori.%"
Similarly, about 36.5 percent of the combat element (i.e. 1095 of
the 3000 servicepeople) were Maori.352

242. Overall, then, Maori served at lower levels in the infantry, often well above
the percentage of Maori in the general population, with Maori more likely to
engage in dangerous positions and active combat meaning they likely
suffered higher levels of harm. Maori servicepeople reported higher levels of
mental health distress such as anxiety, depression and PTSD resulting from

their experience of the armed conflicts the Crown engaged in, likely tied to

348

349

350

351

352

See also Te Ara - The Encyclopedia of New Zealand, Story: Nga Pakanga ki Tawahi — Maori and Overseas
Wars — Maori Gun Crew In Korea, 1953 (Alexander Turnball Library, K-2007-F), accessed at
<https://teara.govt.nz/en/photograph/36700/maori-gun-crew-in-korea-1953> (Te Ara — Maori Gun Crew in
Korea’) [Appendix A: Bundle of Authorities, Tab 47, at 332 — 334].
For instance, R Shepherd, Brief of Evidence of Major (Retired) Richard Henry Shepherd, Wai 2500, #A97, at
[45] notes that ‘[a] large number of soldiers were Maori with a handful of Maori officers’. However, there was
a better distribution of senior and junior non-commissioned officers. See also C Pugsley, From Emergency to
Confrontation: The New Zealand Armed Forces in Malaya and Borneo 1949-66 (Oxford University Press,
2003) at 326 (‘C Pugsley — From Emergency to Confrontation’) [Appendix A: Bundle of Authorities, Tab 66,
at 412], noting that ‘Brian Matauru Poananga was the first Maori officer to command a Regular New Zealand
battalion’, thus illustrating it was rare for Maori to be in the most senior positions; S Loveridge, The Enlistment
and Employment of Maori Servicepeople in the New Zealand Armed Forces, 1949 to 1975 dated 19 January
2024, Wai 2500, #B40, at [68] also notes that ‘of the 163 men who declared themselves as Maori in the 739-
strong battalion deployed in Malaya in January 1958, 28 served in Battalion Headquarters or Headquarters
Company and 135 were stationed in the Battalion’s four rifle companies’.
P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
121.
| McGibbon, New Zealand’s Vietnam War: A History of Combat, Commitment and Controversy (Exisle
Publishing 2010), at 297.
K Walker, Health and Social Impacts of Maori Military Service for the Crown 1845-present, dated 23 June
2023, Wai 2500, #A251, at 334-35; | McGibbon, New Zealand’s Vietnam War: A History of Combat,
Commitment and Controversy (Exisle Publishing 2010) at 297. McGibbon also notes at 78 and 297
respectively, that ‘“17.7 per cent of the original V Force were half to full-blooded Maori’ and that ‘[o]f the men
who comprised V4 in May 1969, 40.2 per cent were at least half Maori including Cook Islands Maori and 44.3
per cent had some Maori/Cook Islands ancestry’.
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their being in lower ranked positions and higher levels of combat and
physical harm,3%® with the Crown failing to inform Maori servicepeople of the
risks and implement tailored rehabilitation services to mitigate harm as
discussed at [438] to [445] of these submissions. The Crown’s failure to
acknowledge Maori overrepresentation and conduct risks assessments that
specially considered Maori interests in these active combat roles, likely
played a significant part in Maori continuing to be exposed to elevated
physical and mental harm in breach of te Tiriti duties of equity and active

protection.

Higher Levels of Combat Exposure Likely Increased the Risk of Physical and

Mental Harm Experienced by Maori Servicepeople

Physical Harm Risk

243. It is recognised that ‘combat veterans are more likely than non-combat
veterans to have poor physical health’, meaning that Maori servicepeople
who served in low ranked infantry roles and who had a higher likelihood of
engaging in combat were more likely to encounter danger and face physical
harm.3%* A study of Australian’'s Korean War veteran population, albeit
focussing on psychological health, finds that ‘[rlank could be a proxy for
socioeconomic status which is associated with both psychological and
physical morbidity in civilian populations’, with low ranked veterans more
often exposed to combat and subsequent health issues.3%

244, Recent research also illustrates that post 9/11 combat veterans were
exposed to greater physical harms than non-combat veterans, 3% thus

353

354

355

356

D McLeod, D Cormack and T Kake, The Health Needs of the Children of Operation Grapple and Vietnam
Veterans: A Critical Appraisal Undertaken for Veterans’ Affairs New Zealand Defence Force (University of
Otago, General Practice Department Report No 4, August 2001), at 89 (‘D McLeod (et al) — The Health Needs
of the Children of Operation Grapple and Vietham Veterans’) [Appendix A: Bundle of Authorities, Tab 6, at
92].

C Vincent, K Chamberlain and N Long, New Zealand Vietnam War Veterans Twenty Years On: I: Mental
Health, Physical Health, and Stress (Department of Psychology, Massey University, 1994), at 2 (‘C Vincent
(et al) — New Zealand Vietnam War Veterans Twenty Years On’) [Appendix A: Bundle of Authorities, Tab 7,
at 95].

J Ikin et al, Anxiety, Post-Traumatic Stress Disorder and Depression in Korean War Veterans 50 Years After
the War (British Journal of Psychiatry, Vol 190, 2007), at 480 (‘J Ikin (et al) — Anxiety, PTSD and Depression
in Korean War Veterans’) [Appendix A: Bundle of Authorities, Tab 19, at 198].

K Parker, R Igielnik, A Barroso and A Cilllufo, The American Veteran Experience and the Post-9/11
Generation: For Many Veterans, Combat Experiences Strengthened Them Personally But Also Made the
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illustrating the heightened risks of active combat roles. Although from
overseas, it is submitted that the research’s general premise can be
extended to Maori who were overrepresented in active combat roles,

meaning they likely suffered greater levels of physical harm than non-Maori.

Mental Harm Risk

245, As detailed above at [162], and [240] — [242], Maori veterans were actively
involved in combat and infantry roles with the literature widely establishing
that those exposed to higher levels of combat,*” especially low ranked and
inexperienced servicepeople new to their dangerous roles, are at a higher
risk of developing mental health conditions post-service.?*® These mental
health conditions include anxiety, depression, suicide, and PTSD which
involves symptoms such as intrusive memories of the traumatic event, guilt,
avoidance, anger, and numbness, as well as nightmares, emotional distress
or physical reactions which remind one of the traumatic event.3%® The
development of these mental health conditions is therefore likely linked to

the physical harm they have experienced and/or witnessing death, 3
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358

359

360

Transition to Civilian Life Difficult (Pew Research Center, dated 10 September 2019) at 13 (‘Pew Research
Center — The American Veteran Experience and the Post-9/11 Generation’) [Appendix A: Bundle of
Authorities, Tab 10, at 101]. In the study, around half of post 9/11 veterans knew someone who served and
was seriously injured during the performance of their military duties, with 35% citing the person was injured
in combat compared to 16% citing the injury was not-combat related. Similarly, four in ten post 9/11 veterans
know someone who had served and was ‘killed while performing their duties’ with 30% reporting the death as
combat-related and the other 10% reporting it as non-combat related.

R Cesur and J Sabia, When War Comes Home: The Effect of Combat Service on Domestic Violence
(University of Connecticut, December 2014), at 4 (‘R Cesur and J Sabia — When War Comes Home’)
[Appendix A: Bundle of Authorities, Tab 8, at 97]; D McLeod, D Cormack and T Kake, The Health Needs of
the Children of Operation Grapple and Vietnam Veterans: A Critical Appraisal Undertaken for Veterans’ Affairs
New Zealand Defence Force (University of Otago, General Practice Department Report No 4, August 2001),
at 89 (‘D McLeod (et al) — The Health Needs of the Children of Operation Grapple’) [Appendix A: Bundle of
Authorities, Tab 6, at 92].

C MacDonald, K Chamberlain, N Long, Posttraumatic Stress Disorder (PTSD) and Its Effects in Vietnam
Veterans: The New Zealand Experience (New Zealand Journal of Psychology, Vol 24, No 2, 1995) (‘C
MacDonald (et al) — PTSD and Its Effects in Vietnam Veterans’) [Appendix A: Bundle of Authorities, Tab 20,
at 204]; C MacDonald, K Chamberlain and N Long, Race, Combat, and PTSD in a Community Sample of
New Zealand Vietnam War Veterans (Journal of Traumatic Stress, Vol 10, No 1, 1997) (C MacDonald (et al)
— Race, Combat and PTSD’) [Appendix A: Bundle of Authorities, Tab 21, at 212]; J Ikin et al, Anxiety, Post-
Traumatic Stress Disorder and Depression in Korean War Veterans 50 Years After the War (British Journal
of Psychiatry, Vol 190, 2007) (‘J lkin (et al) — Anxiety, PTSD and Depression in Korean War Veterans’)
[Appendix A: Bundle of Authorities, Tab 19, at 196 — 197].

Post-Traumatic Stress Disorder (PTSD) (Mayo Clinic) accessed at <https://www.mayoclinic.org/diseases-
conditions/post-traumatic-stress-disorder/symptoms-causes/syc-20355967> (‘Mayo Clinic - PTSD’),
[Appendix A: Bundle of Authorities, Tab 43, at 313 — 315]; K Walker, Health and Social Impacts of Maori
Military Service for the Crown 1845-present, dated 23 June 2023, Wai 2500, #A251, at 314.

D Dyball et al, Armed Forces Personnel Who are Injured in Combat at Greater Risk of Poor Mental Health
dated 17 June 2022 (King's College London), accessed at <https://www.kcl.ac.uk/news/armed-forces-
personnel-who-are-injured-in-combat-at-greater-risk-of-poor-mental-health> (‘D Dyball (et al) — Armed
Forces Personnel Who are Injured in Combat’) [Appendix A: Bundle of Authorities, Tab 42, at 309 — 310]; K
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violence and atrocities during their service, *' thus contributing to the
submission that the overrepresentation of Maori servicepeople in active
combat roles who were exposed to such harms, likely heightened their
consequent risk of developing mental health conditions post-service. These
risks are further exacerbated given that the Crown, as discussed at [149] to
[163], failed to protect Maori servicepeople from foreseeable psychological
harm (both pre-deployment and during service given its focus on returning

soldiers to operational service rather than protecting long term wellbeing).

246. Regarding the development of PTSD, the 1997 study conducted by Carol
MacDonald et al, Race, Combat and PTSD in a Community Sample of New
Zealand Vietnam War Veterans,*? referred to in the Crown commissioned
report of Kesaia Walker,*® illustrates a constellation of factors is involved,
but higher levels of combat placed Maori at a higher risk of mental health
harms — i.e. 27% of Maori veterans suffered from PTSD compared to 15%
of non-Maori veterans post-service in this study. 34 The differential
experience resulting in this outcome being: Maori served for longer durations
(11.98 months compared to 10.80 months for non-Maori veterans), had
higher combat exposure score (25.08 vs 21.81 for non-Maori veterans),
were not as highly ranked (2.54 vs 3.27 for non-Maori veterans), and with a
higher percentage in infantry positions (67% vs 46% for non-Maori veterans)
and active combat roles (79% vs 57% for non-Maori veterans).*% This mix

of factors including higher levels of active combat likely disproportionately
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Parker, R Igielnik, A Barroso and A Cilllufo, The American Veteran Experience and the Post-9/11 Generation
(Pew Research Center, dated 10 September 2019 at 14 — 15 (Pew Research Center — The American Veteran
Experience and the Post-9/11 Generation’) [Appendix A: Bundle of Authorities, Tab 10, at 101 — 103]; Also
confirmed by Dr Loveridge that physical exhaustion can led to psychological impacts, see Waitangi Tribunal,
Draft Transcript for Hearing Week 5 Held at Rongomaraeroa-o-Nga-Hau-e-Wha Marae, Waiéuru on Monday
24 March to Friday 28 March 2025, Wai 2500, #4.1.14, at 347.

J Beals et al, The Prevalence of Posttraumatic Stress Disorder Among American Indian Vietnam Veterans:
Disparities and Context (Journal of Traumatic Stress, Vol 15, No 2, 2022) (‘J Beals (et al) — The Prevalence
of PTSD’) [Appendix A: Bundle of Authorities, Tab 22, at 218].

C MacDonald, K Chamberlain and N Long, Race, Combat, and PTSD in a Community Sample of New
Zealand Vietnam War Veterans (Journal of Traumatic Stress, Vol 10, No 1, 1997) (‘C MacDonald (et al) —
Race, Combat and PTSD’) [Appendix A: Bundle of Authorities, Tab 21, at 208 — 215].

K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#A251, at 298, see footnote 1432.

C MacDonald, K Chamberlain and N Long, Race, Combat, and PTSD in a Community Sample of New
Zealand Vietnam War Veterans (Journal of Traumatic Stress, Vol 10, No 1, 1997) at 120 (C MacDonald (et
al) — Race, Combat and PTSD’) [Appendix A: Bundle of Authorities, Tab 21, at 211].

C MacDonald, K Chamberlain and N Long, Race, Combat, and PTSD in a Community Sample of New
Zealand Vietnam War Veterans (Journal of Traumatic Stress, Vol 10, No 1, 1997) at 121 (C MacDonald (et
al) — Race, Combat and PTSD’) [Appendix A: Bundle of Authorities, Tab 21, at 212].
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increased the risk of Maori servicepeople developing mental harm which

plagues many Maori veterans post-service today.

247. Finally, it could be argued that this study has limited value given it relates to
one conflict (the Viet Nam War). However, we submit that that the above
factors discussed at [246] would increase the rates of developing PTSD
regardless of operation, with Maori overrepresented in infantry and low rank
positions in other operations such as Malaya and Korea. It is therefore likely
that Maori servicepeople’s greater levels of combat exposure, including
exposure to physical harm and violence, resulted in higher rates of PTSD in

servicepeople from those operations.

Pre-Deployment: The Crown Failed to Inform Maori Servicepeople of the
Increased Risk of Mental Harm Related to their Dangerous and Low-Ranked
Combat Roles Where They Faced Ongoing Physical Danger

248. Regarding the Crown’s duty to actively protect Maori, Counsel repeats the
submissions at [149] and further notes that Maori servicepeople’s evidence
demonstrates that the Defence Force in the period leading up to, and during
the Viet Nam War, failed to inform Maori serving in low ranked infantry roles
with high exposure to combat and physical harm of the interrelated and high
risk of developing mental health conditions such as anxiety, depression and
PTSD post-service. In his evidence Mr Danny Hepana (Private) (who served
in Borneo from 1963 to 1966),%¢ faced ‘extreme stress during the war’ being
involved in ‘covert cross-border raids into Indonesia’,*” was not informed of
the risks of psychological harm prior to his service overseas. *® He
experienced ‘depression and unstable behaviour’ when he returned home
turning to alcohol to deal with the stress,*° with the Crown'’s failure to inform
of the risk likely contributing to his and other Maori servicepeople being
unprepared to deal with such harm.
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First Amended Statement of Claim for Wai 2034 dated 2 March 2015, Wai 2500, #1.1.99, at [35].

First Amended Statement of Claim for Wai 2034 dated 2 March 2015, Wai 2500, #1.1.99, at [38], [42].

First Amended Statement of Claim for Wai 2034 dated 2 March 2015, Wai 2500, #1.1.99, at [23] — [27]. Other
servicepeople also mention in their briefs of evidence how they were never informed of the risk of mental
issues or PTSD. See for instance, E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2025,
Wai 2500, #A127, at [67] noting ‘[t]he army never once warned us that we could suffer from any mental issues,
from shell shock or from Post-Traumatic Stress Disorder’.

First Amended Statement of Claim for Wai 2034 dated 2 March 2015, Wai 2500, #1.1.99, at [41].
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249, Similarly, Mr Moses Witehira who served as an Infantryman in Singapore in
the 28" ANZUK Infantry Brigade, alongside a high number of Maori
servicepeople, was informed they would be on regular active service, but
was not informed of the mental health risks resulting from continued
exposure to physical harm and/or violence.?”° Mr Witehira noted they ‘were
never told to look out for the symptoms of PTSD, or given any information
on what to do if we had any of those symptoms’.3"" Instead, Mr Witehira only
became aware of PTSD and its symptoms post-service, illustrating the lack
of care from the Crown towards Maori servicepeople’s wellbeing who
disproportionately served in low ranked dangerous infantry roles.

250. The Crown'’s failure to inform Maori servicepeople of the increased risk of
physical and interrelated mental harm related to their service in low-ranked
combat roles up to and including the Viet Nam War, breached te Tiriti duties
of equity and active protection, with a lack of affirmative measures
implemented post-service to support these servicepeople also tying into this

breach.

Post-Deployment: The Crown Failed to Implement Adequate Cultural
Mechanisms to Mitigate Physical Harm and the Risk of Mental Health
Conditions with the Need for Such Mechanisms Continuing Today

251. The duty to actively protect Maori servicepeople serving in low ranked
military roles with a high risk of combat exposure entailed a willingness to
adequately implement and/or support the implementation of cultural
mechanisms to mitigate the risk of mental health conditions such as anxiety,
depression and PTSD and physical harms suffered due to their service.
Instead, the Crown did not acknowledge the greater risk to Maori owing to
their higher rate of involvement in the force and did not take sufficient steps
to implement appropriate cultural mechanisms to support servicepeople
post-service. The failure to implement sufficient bicultural mechanisms both

during and after service is detailed fully at [260] to [290].
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M Witehira, Brief of Evidence of Moses Richard Witehira, Wai 2500, #C9, at [19].
M Witehira, Brief of Evidence of Moses Richard Witehira, Wai 2500, #C9, at [19].
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252. However, to round out these submissions on disproportionate exposure of
Maori to dangerous situations, the effects of trauma are experienced
differently across cultures, 3? meaning different cultural approaches to
mitigating trauma and mental harm is warranted with Maori taking a holistic
view to health informed by tikanga which was often overlooked by the NZDF
during armed conflict. For instance, Nurse Pamela Jean Miley-Terry who
was posted in Viet Nam, and who had some understanding of the four
dimensions of Maori health (physical, mental, spiritual and whanau), found
that when she shared this knowledge of ‘the spiritual side of Maoridom’
‘some people just couldn’t understand or they weren’t interested’.%"3

253. Similarly, Chief of Army, Major General Rose King recently recognised that
‘tikanga was overlooked and that ‘our people and their whanau weren'’t cared
for appropriately’ both during and post-service.>”* As mentioned at [274], the
lack of whakanoa on return home meant that many Maori servicepeople
were afflicted by the atua of war and could not return to ordinary life until that
tapu was lifted, 3"® with many Maori servicepeople including those who
served in low ranked and dangerous infantry roles continuing to suffer today.

254. Accordingly, while the Crown has moved towards supporting biculturalism in
the NZDF, including recently adopting the Te Whare Tapa Wha model®"®
and rongoa, this support provides an important benchmark, with the
significant delay in implementation only alleviating some of the suffering
Maori servicepeople in dangerous roles experienced, with further support for
such services needed today. For instance, ACC has only provided support
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A Marsella, Ethnocultural Aspects of PTSD: An Overview of Concepts, Issues and Treatments (Traumatology,
Vol 16, Issue 4, 2010) (‘A Marsella — Ethnocultural Aspects of PTSD’) [Appendix A: Bundle of Authorities, Tab
23, at 228).

Waitangi Tribunal, Draft Transcript for Military Veterans Hearing One, Stage One Held at Tinohopd Marae,
Rotorua on Monday 12 June 2023 — Thursday 15 June 2023 dated 24 July 2023, Wai 2500, #4.1.8, at 390,
at 173 — 175.

Te Ope Katua o Aotearoa / New Zealand Defence Force, Maori Experiences Front and Centre as Military
Veterans Kaupapa Inquiry Reaches Significant Milestone dated 14 October 2024 (‘Maori Experiences Front
and Centre’), accessed at <https://www.nzdf.mil.nz/media-centre/news/maori-experiences-front-and-centre-
as-military-veterans-kaupapa-inquiry-reaches-significant-milestone/> (‘NZDF — Maori Experiences Front and
Centre’) [Appendix A: Bundle of Authorities, Tab 45, at 328].

K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#A251, at 286 — 287.

Dr S Loveridge and S Day, Aspects of the New Zealand Armed Force’s Overseas Deployments and the
Employment of Maori Servicepeople, 1948 — 2024, Wai 2500, #E5, at [238].
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for rongoa since 2020%7 and while Veterans’ Affairs supports rongoa under
the Veterans’ Support Act 2014, it has not made it widely known to veterans
that it provides this service but is working with Maori providers to establish
processes ‘to make applying for rongoa treatment easier’.?’® These are
positive steps in implementing tailored support, especially given NZDF
psychological testing pre- and post-service may not be received well by all

Maori.

255. Moreover, the need for tailored services delivered by Maori is supported by
approaches in Australia, the United States and the United Kingdom that
have sought to recognise the lived experiences of their veterans. For
instance, the United States Veterans Affairs employs peer support
specialists, being veterans ‘actively engaged in their own recovery’ and
sharing their ‘lived experience to serve as powerful role models’,*”® with
Australia having a Soldier On service which ‘provides tailored support for
veterans and families’. % Similarly, the Help for Heroes British Charity
through its Recovery College allows veterans and family members with lived
experience to co-design and co-deliver courses to provide education and
practical tips for self-management.®' Although these models do not appear
to focus on their indigenous veteran populations (i.e. in Australia and the
United States), they highlight the value of a tailored approach to recovery,
thus lending support for Crown backing of Maori in delivering their own tools
for healing and rehabilitation such as ‘rituals, ceremonies, and practices for
remembrance’ which will likely have greater impact for many Maori

servicepeople post-service in healing from the trauma of armed conflict.382
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ACC, The Phenomenal Growth of Rongoa Maori dated 19 June 2023, accessed at
<https://www.acc.co.nz/newsroom/stories/the-phenomenal-growth-of-rongoa-maori> (‘ACC - The
Phenomenal Growth of Rongoa Maori’) [Appendix A: Bundle of Authorities, Tab 44, at 322].
Te Tira Ahu Ika a Whiro / Veterans’ Affairs New Zealand, Rongo& Maori (Traditional Maori Healing) last
modified 9 July 2025 <https://www.veteransaffairs.mil.nz/a-z/rongoa-maori-traditional-maori-healing/>
("WVANZ — Rongoa Maori (Traditional Maori Healing)’) [Appendix A: Bundle of Authorities, Tab 46, at 330].
Appendix A: Overview of Australian, United States, and United Kingdom Veteran-Led Mental Health Support
Networks Australia: Open Arms and Soldier On, dated 24 June 2025, Wai 2500, #G6(a), at [64] — [65].
Appendix A: Overview of Australian, United States, and United Kingdom Veteran-Led Mental Health Support
Networks Australia: Open Arms and Soldier On, dated 24 June 2025, Wai 2500, #G6(a), at [62].
Appendix A: Overview of Australian, United States, and United Kingdom Veteran-Led Mental Health Support
Networks Australia: Open Arms and Soldier On, dated 24 June 2025, Wai 2500, #G6(a), at [71].
A Marsella, Ethnocultural Aspects of PTSD: An Overview of Concepts, Issues and Treatments (Traumatology,
Vol 16, Issue 4, 2010), at 18 (‘A Marsella — Ethnocultural Aspects of PTSD’) [Appendix A: Bundle of
Authorities, Tab 23, at 226].
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256.

Finally, the need for further support of Maori servicepeople through tailored
rehabilitation services remains important today. While these submissions
focussed on the disproportionate exposure of Maori servicepeople in
conflicts post-World War Il up to the Viet Nam War, better support for tailored
treatment and rehabilitation services, including cultural healing protocols in
line with tikanga is still warranted. The reality is that Maori continue to be
overrepresented in the NZDF with many in lower ranked infantry roles (i.e.
as junior officers and with a large proportion in non-commissioned officer
roles).® This continued overrepresentation means that Maori servicepeople
are likely to face higher levels of active combat and be exposed to dangerous
situations, and as such, the higher risk of physical and mental harm is not a
distant reality but likely continues to this day. The Crown’s failure to
ameliorate this disparity through actions as detailed at [53] of these
submissions and implement adequate cultural mechanisms to mitigate this
harm therefore constitutes an ongoing breach of its te Tiriti duties of equity

and active protection.

Prejudice From Increased Likelihood of Exposure to Combat and Dangerous

Situations Due to Overrepresentation in the Infantry and at Lower Rank

257.

As a result of the Crown’s breaches the Claimants have suffered:

a. Increased risks of harm and actual harm as a result of risk
assessments failing to account for Maori overrepresentation in low
ranked and dangerous active combat positions. Similarly, an
increased risk of harm and actual harm due to the Crown’s failure
to adequately implement targeted measures to alleviate harms
likely resulting from Maori overrepresentation within the infantry and

low rank.
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Te Ope Katua o Aotearoa / New Zealand Defence Force, Annual Report Piarongo A Tau 2025, accessed at
<https://www.nzdf.mil.nz/assets/Uploads/DocumentLibrary/NZDF-Annual-Report-2025.pdf>, at 87 (‘NZDF —
Annual Report Pirongo A Tau 2025’) [Appendix A: Bundle of Authorities, Tab 9, at 99]. See also Te Ope
Katua o Aotearoa / New Zealand Defence Force, Kia Toipoto Pay Gaps (Gender and Ethnic), dated 30 June
2024, released as enclosure 5 on 4 July 2025 by GA Motley, Brigadier, Chief of Staff HQNZDF in response
to an Official Information Act request OlIA-2025-5424 (‘NZDF — Kia Toipoto’). At slide 3 of NZDF — Kia Toipoto,
the NZDF in its assessment of ethnic and gender pay gaps in 2023/24, found that Maori ‘are less likely to
work as Commissioned Officers and more likely to work in Junior ranks’ [Appendix A: Bundle of Authorities,
Tab 68, at 424].
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b. Maori servicepeople not being sufficiently informed of the increased
risk of mental harm related to their service in dangerous and low-
ranked combat roles where they would be facing ongoing physical

dangers.

C. Inadequate provision of cultural mechanisms post-deployment to
mitigate the physical harm experienced and the increased risk of
mental health conditions through support for whakanoa and rongoa
treatment, given ACC has only supported rongoa since 2020, and
Veterans’ Affairs has not made it widely known it supports rongoa

under the Veterans’ Support Act 2014; and

d. Inadequate support for Maori in delivering services and traditional
forms of healing through rituals, ceremonies, and practices of
remembrance that would more likely help Maori servicepeople heal

and move on from the trauma of armed conflict.

Recommendations sought

258. Counsel refers to paragraphs [227], [232], [239], [242], [250], and [256] and

seek findings that the Crown breached those principles of te Tiriti.

259. In light of these submissions, the following recommendations are sought:

a. The Crown makes a full, public and unreserved apology for its
actions and omissions found to be in breach of te Tiriti and that

have resulted in prejudice to the claimants.

b. The NZDF specifically considers the interests of Maori who are
overrepresented in the NZDF and in dangerous roles when
conducting risk assessments and undertaking operational planning
so that their physical and mental health and wellbeing is better
supported, including providing for adequate periods of rest and

recovery during deployment;

c. The Crown is to provide further support / funding to Maori to deliver
tailored rehabilitation services such as rongoa and whakanoa,
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including support for the delivery by Maori of their own ceremonies

and practices in line with tikanga to deal with the tapu of war;

Collaboration between Veterans’ Affairs, ACC, the Ministry of
Health / Manatd Hauora, and Maori service providers should occur

to ensure increased access to rongoa is available to veterans;

Veterans’ Affairs is to increase its publication and awareness that it
supports rongoa treatment to Maori servicepeople under the
Veterans’ Support Act 2014, and make it clear how it is
collaborating with Maori service providers to ensure better access
going forward;

The NZDF is to promote cultural competency courses to ensure
doctors and psychologists who interact with Maori servicepeople
have greater awareness and understanding of tikanga, including te

ao Maori holistic approaches to health;

The NZDF is to develop better recording practices so that all
medical incidents are accurately recorded in military files and with
access ensured to Maori servicepeople to assess which treatments

would best support them;

Any other such recommendation that the Tribunal should consider

appropriate in the circumstances.
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6. TIKANGA MAORI WITHIN THE DEFENCE FORCE

Overview of Submission

260. Counsel fully adopts the generic submissions of Annette Sykes & Co on
tikanga Maori, including all breaches alleged, findings sought, and
recommendations or relief sought.®* The following submissions first draw
from the generic submission and then further particularise and support those

submissions by reference to evidence and issues specific to the Claimants.

Claimants’ Evidence Outlining Structural, Sustained, and Systemic Crown

Failures Relating to Tikanga Maori

261. The Crown’s failures regarding tikanga Maori are structural, sustained, and
systemic. Its inadequate actions and its omissions regarding tikanga have
resulted in harm to personnel, veterans, whanau, hapt and iwi. The harm is
cross-generational, whakapapa-based, and often irreversible. Failure to
incorporate tikanga and bicultural approaches directly link with Maori
veterans’ experiences of diminishment of mana and poorer outcomes in
holistic health, reintegration, and access to support. Whanau, hapu, iwi have
endured harm resulting from damaged and abandoned veterans and chiefly
borne the weight of mending tinana, hinengaro, wairua, and whanau without
sufficient Crown support. Some veterans have had their relational ties to
whanau and hapt hampered or severed, living out their lives in considerable
isolation. The take of Maori enlistment was an act of profound mana, the utu
has not been correspondingly performed nor manaakitakanga
demonstrated, and ea has not been achieved.

262. The Crown did not recognise the legal order of tikanga Maori but still
exercised assumed authority over Maori. It exercised authority according to
a take it or leave it ‘tikanga military’, which was premised on integration
within Pakeha terms. Tikanga military categorised Maori as individuals and
set structures and institutional norms that enforced the primacy of

operational effectiveness over and above tikanga identity. Pivotal aspects of

384 A Sykes, J Potaka, K Elamere-Ririnui, and R Manley, Generic Closing Submissions on Tikanga Maori dated
8 May 2026, Wai 2500, #3.3.78.
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263.

264.

collective / relational identity were subordinated or confined, such as the
maintenance of whanaungatanga obligations to hapi and expression of te
reo Maori. Yet, when Maori culture was backed, as for cultural groups, it was
simultaneously instrumentalised for purposes serving entertainment and
national promotion. Tikanga military did not just fail to protect tikanga Maori,
it also directly harmed Maori through certain norms, such as an established
drinking culture that led to dependency without remedy and exacerbated

trauma.

Tikanga military did not sufficiently value tikanga and matauranga Maori, it
seemingly wagered that uniform service delivery frameworks within Pakeha
terms would best enhance operational effectiveness. As a consequence, it
failed to protect personnel from spiritual harms, which in turn caused mental
harm. Protections, such as whakanoa, whakawatea, karakia, required when
entering the realm of TG, a place of dangerous tapu, and return to the realm
of Rongo, were not institutionally incorporated. Further, the Crown’s
individualistic norms of remembrance fail to capture the spiritual importance
of public acknowledgment, ceremonial reception, and processes that restore
a person to the realm of Rongo. Tikanga Military, with its focus on
individuals, fails to reintegrate veterans with whanau and hapda, and instead

focuses on discrete entitlement and clinical assessment.

Partnership required the Crown to design service and veterans’ support
frameworks in genuine co-design with Maori communities and institutions. It
ought to have partnered with tangata whenua before establishment of marae
and torangawaewae on their rohe but did not adequately do so. Maori
representatives must be the authors of tikanga-related decisions and hold
institutional authority over them. In reality, the Crown designed its institutions
and services unilaterally, with only selective engagement and limited ability
for Maori to genuinely affect outcomes. Without the expertise of Maori the
Crown’s frameworks will inherently lack tikanga consistency and scope.
While the Crown’s evidence provides hope for partnership to be
strengthened with regards to matters affecting tikanga, the lack of
institutional power held by the NZDF Runanga and lack of legislative

requirements for partnership with Maori has been exposed with the 2026
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pause of the bicultural policy within the Army without engagement with

Maori.

Tikanga Requiring Informed Consent

265. Witness testimonies state that Mr Robert Malcolm Ryder, Mr Thomas Harry
Cassidy, Mr Ahitana Piorangi (Dick) Hawea, were not informed about the
nature of their deployment to Operation Grapple and risks involved prior to

departure.3®

266. Mr Moana lamented that he was not warned about the mental health

problems he could suffer as a result of his service prior to deployment.38®

Identity During Service

267. Mr Moana’s name was recorded incorrectly due to prejudice against Maori
names at the time and reliance on his incorrect driver's licence during
recruitment. He was informed that a government department would request
his birth certificate for verification, but this was not done and his name
remained incorrect during service. This caused him embarrassment and
additional future difficulties with applications. His mana was also diminished,
as he felt like his name carried no weight.%”

Confinement of Te Reo Maori

268. Mr Moana noted how few people spoke te reo Maori while they were serving

in Malaya.®® Mr Edrich Naden didn’t feel like he could express Maori culture
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M Ryder, Affidavit of Robert Malcolm Ryder dated 27 May 2023, Wai 2500, #B2, at [5] and [7]; D Egen, P
Cassidy, Joint Brief of Evidence of Denise Anne Egen and Patricia Gloria Cassidy dated 15 June 2023, Wai
2500, #B5, at [13]; and A Hawea, Brief of Evidence of Ahitana Piorangi (Dick) Hawea dated 5 October 2015,
Wai 2500, #A41, at [13].
E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [67].
E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [13]; E Moana,
Supplementary Brief of Evidence of Edward Pikiau Moana dated 6 September 2024, Wai 2500, #D15, at [28],
[30], and [32].
E Moana, Supplementary Brief of Evidence of Edward Pikiau Moana dated 6 September 2024, Wai 2500,
#D15, at[12].
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while serving, and that Maori were encouraged to speak English, with the

occasional usage of reo Maori usage just among Maori.*®°

269. Ms Esme Sherwin witnessed a recent occurrence of a serviceperson fluent
in reo Maori being teased and put down by fellow personnel during Waitangi
Day commemorations. The female serviceperson was being overly relied on

for waiata and karakia, it looked like teasing over tokenism.3%°

Promotion Requiring Subordination of Tikanga

270. Mr Moana declined further promotion, in part, due to witnessing Maori being
required to put their rank and chain of command above the kind of
whanaungatanga that was shared between comrades.**' Mr Edrich Naden
saw Maori officers having to act like Pakeha.**? Their evidence illustrates the
subordination of tikanga through tikanga military expectations governing

interactions between officers and lower-ranking personnel.

271. Mr Ricky Smith became a commissioned officer through cadet training within
the Army. His father, Mr Nuki Aldridge, was serving as a staff sergeant at
the time Mr Ricky Smith was commissioned; which is a lower rank. Mr Ricky
Smith was uncomfortable with his father having to stand to attention per

military protocol.

Instrumentalisation of Tikanga for Entertainment and National Promotion

272. Mr Moana saw cultural groups performing kapa haka to overseas audiences
as a mere advertisement of the Defence Force, particularly given the
contrast between the performances with the lack of tikanga and cultural
expression within the military framework.3 Mr Edrich Naden similarly
confirmed that cultural activities were not promoted by the NZDF except for
kapa haka groups within Viet Nam and Malaya.*** Mr Ricky Smith described
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E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [36].

E Sherwin, Amended Brief of Evidence of Esme Warati Sherwin dated 14 June 2024, Wai 2500, #C4(c), at
[27].

E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [39].

E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [40].

E Moana, Supplementary Brief of Evidence of Edward Pikiau Moana dated 6 September 2024, Wai 2500,
#D15, at [12].

E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [41].
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Maori cultural presence within the Army’s framework largely being confined
to haka at ceremonial events, and only became more frequent within the last

50 years.3%

Desecration of Wahi Tapu at Home while on Deployment

273. An urupa belonging to Mr Moana’s hapl was desecrated while he served in
the Army. The Taumarunui Aerodrome was erected on whenua belonging to

his hapa. A part of the urupa was below where the runway stands.3%

Absence of Systematised Whakanoa

274. Many of the Claimants’ withnesses provided evidence of the absence of
whakanoa processes for deploying and returning personnel. 37 They
lamented on the spiritual harm resulting from the imbalance between tapu
and noa as a result, which translated into mental health harm for veterans
and subsequent harm to whanau.®%® Mr Ricky Smith, Mr Russell Smith, and
Mr Bryce Aldridge gave evidence of the important spiritual protection their
father received through being brought up in a taha Maori world and
supported by hapd. Through connection with tikanga and taha Maori, Mr
Nuki Aldridge was able to “heal in a way other tane who served could not”.3%
Ms Sherwin also saw a stark contrast between outcomes for Maori veterans
that were lucky enough to traditionally whakanoa through connections with

whanau and hapi tohunga or rongoa practitioners. 4%
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Ricky Smith, Russell Smith, and B Aldridge, Joint Brief of Evidence of Ricky Smith, Russell Smith and Bryce
Peda-Smith dated 17 November 2023, Wai 2500, #B55, at [94].

E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [53].

E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [44]; J W Pere
and J H Pere, Joint Brief of Evidence of Joanne Waiorewa Pere and Janine Harete Pere-Ruru dated 14
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Ricky Smith, Russell Smith, and B Aldridge, Joint Brief of Evidence of Ricky Smith, Russell Smith and Bryce
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Tikanga Regarding Recognition

275.

276.

Evidence and submissions regarding recognition issues are discussed in its
respective section at paragraphs beginning at [884]. Though, we submit here
that the evidence demonstrates that recognition of Maori veterans and
personnel has not been systematically in accordance with tikanga. Issues

such as:

a. Late receipt of medals, with some consequently provided to

whanau of deceased veterans;

b. Missing headstone plaques, missing information on plaques, and

incorrect information on plaques of deceased veterans; and

C. Failure to provide or support communal recognition, or otherwise

provide it too late.

The Claimants are greatly concerned with the connection between
whakanoa and recognition of Maori veterans, and how lingering spiritual
harm has led to lingering harm for veterans consequent harm to whanau,
hapa, and iwi. Mr Moana believes his airplane was purposefully delayed on
his way back from Malaysia to arrive in the middle of the night. He was not
received by whanau on his return, instead he slept the night in an army camp
and taken the next day to the nearest train station to make his own way back
home. He believed this was due to the overlap between the Malaysian-
Indonesian Confrontation and unpopularity of the Viet Nam war. Mr Pateriki
Patena’s parents were not aware when his return home from Malaysia, there
was no whanau or communal recognition upon his return. Mr Moana
reflected on how his reception contrasted with the whakanoa World War Two
veterans received, involving powhiri on marae, speeches, hapi support and

acknowledgment, waiata, and karakia to lift tapu.*®!
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E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [41] and [44].
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Rehabilitation Inconsistent with Tikanga

277.

278.

Evidence and submissions regarding rehabilitation issues are discussed in
its respective section beginning at paragraph [291]. However, we submit
here that the Claimants’ evidence demonstrates the Crown’s rehabilitation
system did not embody manaakitanga nor adequately reciprocate the take
of Maori service and ultimately failed to result in ea for veterans. In short,

rehabilitation was inconsistent with tikanga due to:

a. Systematic failure to support whakanoa practices despite
heightened tapu and orders requiring commanding Maori personnel
to contravene tikanga;

b. Failing to adequately maintain and provide medical records on
discharge;

C. Being wholly absent, untimely, or inadequate;

d. Failing to continually support veterans’ tinana, hinengaro, wairua,

and whanau until a state of ea is achieved;

e. Cutting off reciprocal relational ties between the Defence Force and

veterans upon leaving service and failing to check in with them; and

f. Failing to provide wider support to whanau and hapi who were
seriously harmed by Maori veterans carrying unprocessed trauma
and / or were suffering spiritual harm. Together with loss of life, this
has impacted rangatiratanga of hapda.

Dependency on alcohol after service followed on from the drinking culture
within the Defence Force and operated as a form of self-medication for
trauma that the Crown did not adequately support Maori veterans process.
Mr Moana was not a ‘drinker’ before the Army, but used it to forget about the
trauma he experienced and to help him sleep.*®? Mr Edrich Naden drank a

lot serving overseas and even more so upon return home, they would drink
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E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [65].
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in the sergeants’ mess or with corps every night, those who didn’'t were
thought odd. He believes most veterans became ‘boozers’ to deal with
trauma.*%® Mr Pateriki Patena began heavy drinking during service and has
not stopped since, calling it his medication. He also became addicted to
cigarettes for quite some time. His immediate whanau have suffered
physical, mental and emotional abuse due to his drinking. His brother Mr
Whetumarama Patena had the same issues after his service within the New
Zealand Army.** Mr Ricky Smith, who served after the South East Asian
Wars, described a huge drinking culture among serving personnel.*® Many
of the Claimants’ witnesses provided evidence of veterans becoming violent
to whanau and others after drinking and that this trauma flowed through

generations, resulting in profound dysfunction and inherited violence.

279. Mr Moana evidenced how a kind of whanaungatanga was naturally
established between comrades during the Malaysian-Indonesian
Confrontation. However, his evidence suggests this was initiated by
personnel looking out for one another. The system did not further support
this kind of whanaungatanga post service. The Crown’s omission of
whanaungatanga and manaakitanga was championed by whanau and

comrades.

280. Mr Hawea’s whanau, including his daughter Ms Margaret Hawea, had to
shoulder advocating for health treatments for Mr Hawea.*%® Mr John Purcell,
a Navy comrade, also assisted Mr Hawea with information and help with
applications, illustrating how fellow veterans had to step in to mend the
situation.*?” Mr Moana’s wife, Ms Tehoupua Keni Tiopira, also assisted Mr
Moana deal with his health problems and battles for Crown support. Like Mr
Purcell, Mr Moana then assisted his comrades with their applications.*’® Ms
Janine Pere and Joanne Pere both gave evidence of the continued support

their mother provided their father, Mr Pere, despite his refusal to receive her
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G Patena, Brief of Evidence of George Patrick Te Taawhi o Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [30] — [31].

Ricky Smith, Russell Smith, and B Aldridge, Joint Brief of Evidence of Ricky Smith, Russell Smith and Bryce
Peda-Smith dated 17 November 2023, Wai 2500, #B55, at [67] — [68], and [70].
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E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [72] and [76].
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support and the instances of drunken violent attacks on her and their brother
Dean.*® Mr Pateriki Patena found occasional social support when Malayan

veterans got together every two or five years.*'°

Unkept Promises

281. Mr Rangi Whatitiri Rongo Reihana was told he would be given farmland
when he returned from the Malayan Emergency; a major reason for his

enlistment.*"

Disconnection From Whanau, Hapu, and Iwi

282. Mr Bryce Aldridge gave evidence that his father Mr Nuki Aldridge was taken
away from hapl and whanau structures for considerable lengths, along with

a lot of their elders.*12

283. Ms Patricia Gloria Cassidy provided evidence of the disconnection Mr
Cassidy had from his whanau while serving. When their children were

younger they did not know who he was and had to get used to seeing him.4®

284. Mr Hawea battled depression after Operation Grapple and leaving the Navy.
He transitioned from being a very social person to an isolated person,

withdrawing from socialising with whanau and even Navy comrades.*'

285. Mr Edrich Naden’s PTSD and related outbursts impacted the relationships
he had with whanau, ten years after retiring from the Army he went to live
alone in Tokomaru Bay away from his wife and family living in Auckland. He
has been living apart from them for more than 23 years.*'s
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286.

287.

288.

289.

Mr Pateriki Patena socially isolates himself when people are around and

removes himself from situations instead of spending time with whanau.4'®

Mr Wiremu (Henry) Reihana did not have a father-son relationship when he
was growing up with Mr Rangi Reihana. He was afraid of his father’s drunken
violence and intimidation. Mr Wiremu (Henry) Reihana had to leave home
despite taking on a parenting role for his younger siblings as he was worried

he would hurt his father in retaliation.*'”

Mr Tahuahi Bernie Ashby was of a chiefly line prior to service in the
Indonesia-Malaysia Confrontation, his mana tupuna was matched by his
mana tangata as he was awarded a military medal for acts of bravery in
service. However, upon his return home his behaviour was unstable due to

difficulty coping with stress, he would often spend his time sitting alone.*'®

After returning from Viet Nam, Mr Ross Wald Allen became violent towards
his wife when drinking. As a consequence, Mr Allen’s wife separated from

him and became the primary caregiver of their children.*1°

Veterans’ Research has Lacked Kaupapa Maori Methodologies

290.

Dr Judy Blakey’s expert evidence indicates that veterans’ research has
largely adopted positivist western approaches. There is an absence of Maori
researcher collaboration with an abundance of monocultural recruitment
processes for participants. She also evidences that meetings between
scientific communities with veterans’ groups, such as the Crown’s Expert

Medical Panel, have been devoid of tikanga.*?°
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7. REHABILITATION — VETERAN’S PENSION SCHEMES

Overview of Submissions

291. These submissions address the issue of Crown policy and practice
regarding veteran pensions and rehabilitation support following World War
Two through to current legislation and policy. This corresponds with TSOI,
3.6, 3.6.12-3.6.14 and 5.1 of the TSOI.4?"

292. The submissions answer the relevant TSOI issues largely in the negative.
They submit that the Crown did not provide rehabilitation support, pensions,
economic assistance, or Veterans’ Support Act protections in a manner
consistent with te Tiriti. In relation to TSOI 3.6, the submissions allege that
Maori veterans did not have equitable access to rehabilitation support, were
not adequately advised of available assistance, were not provided
information in te reo Maori, and faced rural, social, cultural and institutional
barriers that the Crown failed to address. In relation to TSOI 3.6.12-3.6.14,
the submissions acknowledge that pensions and economic assistance were
formally available, but contend that the criteria and their implementation
disproportionately prejudiced Maori veterans and whanau through
inaccessible processes, lack of Maori decision-making, limited outreach and
failure to accommodate Maori realities. Finally, in relation to TSOI 5.1, the
submissions answer negatively by arguing that the Veterans’ Support Act
2014, the Paterson review and the 2020 amendments did not adequately
ameliorate Maori concerns because they failed to embed Treaty obligations,
establish Maori governance, or ensure equitable outcomes for Maori

veterans.

293. The submissions are set down in two parts. The first assesses the provisions
contained in the War Pensions Act 1943 (“1943 Act”) and the War Pensions
Act 1954 (“1954 Act”). The provisions are analysed to ascertain breach of
principles of te Tiriti. Secondly the submissions evaluate the provisions
contained in the Veteran Support Act 2014 (2014 Act’). This is again

421 Waitangi Tribunal, The Military Veterans Kaupapa Inquiry (Wai 2500): Tribunal Statement of Issues, Wai
2500, #1.4.4.
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followed by an analysis of the provisions, breach, prejudice and

recommendations to follow.

War Pensions Act 1943

294.

295.

296.

The primary purpose of the War Pensions Act 1943 was to improve pension
rates and streamline compensation specifically for World War Two service
members.*? |t is relevant to the Stage One inquiry as it applied to Kayforce
service members, and those who served in the early stages of the Malayan

Emergency.*?

The 1943 Act consolidated existing measures relating to pensions and
allowances.*?* The 1943 Act was a move away from providing entitlements
to those deemed more “deserving” towards a framework intended to address

financial hardship caused by service-related issues.*?

The 1943 Act established a Secretary for War Pensions (“Secretary’)
charged with administration of the Act.#?® A War Pensions Board (“Board”),
appointed by the Minister (Defence) was created, consisting of no less than
three, and no more than four members.*?” A minimum of one Board member
was to be a registered medical practitioner and one was to be appointed by
the Royal New Zealand Returned and Services Association (“RSA”).428 A
War Pensions Appeals Board (“Appeals Board’) made up of three
members was also established. Appeals Boards required a minimum of two

registered medical practitioners and one appointed by the RSA.#2°
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Mark Derby, Veterans’ assistance — War pensions, (Te Ara — the Encyclopedia of New Zealand), accessed
at <https://teara.govt.nz/en/veterans-assistance/page-1>.
J King, Crown Assistance to Maori Ex-Servicepeople 1950 - 2014 dated 27 June 2025, Wai 2500, #G1, at

13; 21.

AH McLintock, An Encyclopaedia of New Zealand dated 1966 (Te Ara — the Encyclopedia of New Zealand),
accessed at <https://teara.govt.nz/en/1966/war-pensions>.

Mark Derby, Veterans’ assistance — War pensions, (Te Ara — the Encyclopedia of New Zealand), accessed
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War Pensions Act 1943, s 4.

War Pensions Act 1943, s 5(1).

War Pensions Act 1943, s 5(2).

War Pensions Act 1943, s 8(2).
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297. No provision in the 1943 Act provided for Maori representation on either the
Board or Appeals Board, which held discretionary authority regarding

pension eligibility.*3°

298. Claims made under the 1943 Act were to be made in writing and sent via
post or in person to the Secretary which was then onforwarded to the Board
for determination.*' Determination of claims was to be completed “as soon
as practicable”, following submission to the Board. *? There was no

allowance for claims to be made in te reo.

299. In the case of a denial of any claim the applicant could make an appeal to
the Appeals Board.** Like applications, appeals were to be made in writing,
within six months of the decision and delivered either by post or in person to

the Secretary which was then onforwarded to the Appeals Board.*3*

Entitlements Under the War Pensions Act 1943

300. The 1943 Act provided five general categories of entitlements to veterans
and their whanau. First, a War Pension, which covered entitlements in the
case of death or disablement of a service member.43 As will be discussed
below, there were different evidential requirements for claimants who served
overseas to those who served in Aotearoa. Claims for a war pension were
generally not means tested.*%*® Means testing did apply in cases where
disablement occurred whilst serving in Aotearoa or while serving overseas

but not in connection with “any war”.43’

301. War Pension rates in respect to disability differed depending on the kind and
assessed level of disability suffered.**® For example, if a Board ruled you

were had a rate of fifty percent disablement, you received fifty percent of the
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Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1(b),
at 8.

War Pensions Act 1943, s 11(1).

War Pensions Act 1943, s 11(2).

War Pensions Act 1943, s 13.

War Pensions Act 1943, s 13(1).

War Pensions Act 1943, Part Il and s 17.

War Pensions Act 1943, s 23(1).

War Pensions Act 1943, s 23(2).

War Pensions Act 1943, s 20 and s 22.
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maximum weekly rate.**® Specific rates were scheduled for major injuries,

such as the loss of limbs or sight.#4°

A War Pension was available to those with either temporary or permanent
disabilities.**! Entitlements stopped when the service person recovered from
their disability and continued indefinitely for those whose disabilities were

permanent.**? A War Pension could also be subject to a review.*43

Second, and in the case of a service members death,** or disablement,*45
a Pension for Dependents such as wives, children and other dependants
who were reliant on the veteran’s income was incorporated into the 1943
Act.*¢ Dependent, as defined under the 1943 Act included a “member of the
forces”, wife, child or any other “family” member reliant on the service
member.*4” Entitlements were also available to parents of a service person

in “special cases”, where claimants could demonstrate they were without

A “special provision” also recognised Maori customary marriage.**° These
enabled wives, and children born from that marriage access to entitlements
under the 1943 Act.**® No provision in the 1943 Act recognised whangai

relationships or more specifically those without blood ties to the service

302.
303.
other means of support.#
304.
member.
305.

Third, was a means tested Economic Pension, providing additional support
for veterans and whanau whose income was affected by a service-related
disability.*®" The Board had the discretionary power to grant this based on

the veteran's actual financial need and economic position.*°?
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War Pensions Act 1943, s 21 and s 19

War Pensions Act 1943, s 19(3) — (4).

War Pensions Act 1943, s 22.
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306. Fourth, was an Allowance for Specific Needs. This support was intended to
cover the hidden costs of certain disabilities. For example, support was
provided if the serviceperson required a nurse or carer.*® A clothing
allowance enabled those with prosthetic limbs or crutches the means to

repair clothing caused by unusual wear and tear.*%

307. Finally, a War Veterans Allowance, provided a means tested allowance to a
“veteran” who, “apart from wounds or other injuries received during war
service, aged prematurely or were otherwise unfit for permanent
employment by reason of mental or physical incapacity.”*%® Eligibility in
respect to War Veterans Allowances eligibility was reserved for a “veteran”,
who was defined in the 1943 Act as a male who served in a unit in “actual
engagement with the enemy”, and in the case of females, those who served
oversea in connection with a war or emergency.**® 47 Dr King states that
the purpose of this allowance was to provide assistance to those who could
not prove that their disablement, preventing employment, was due to their

was service.*58

Other Eligibility Criteria Under the War Pensions Act 1943

308. The 1943 Act stipulated that Boards, or in the case of an appeal, Appeals
Board were to decide a claim based on its merits as opposed to strict rules
of evidence.**® Boards and Appeals Board were expected to assess all facts
pertaining to a claim in favour of the claimant.*®® The onus was not on the
claimant to prove that death or disablement was attributed or aggravated by

service.*! For example:46?
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War Pensions Act 1943, s 41.
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[tlhe War Pensions Board or the War Pensions Appeal Board,
as the case may be, shall be entitled to draw and shall draw
from all the circumstances of the case, from evidence
furnished, and from medical opinions submitted to the Board,
all reasonable inferences in favour of the claimant, and the
claimant shall, in every case, be given the benefit of any doubt
as to the existence of any fact, matter, cause, or circumstance

that would be favourable to him.

309. Yet the 1943 Act placed a greater evidential burden on Aotearoa based
service members to demonstrate death, or disability was due to service.
While entitlements under the 1943 Act were made available to service
members regardless of whether they served overseas or in Aotearoa the
criteria for proving entitlement differed significantly depending on where the
service took place.*®® The 1943 Act therefore established two different tests

for eligibility, effectively creating a tiered system of proof.

310. If a service member was disabled or died while on overseas service the
pension was generally granted regardless of whether the specific injury was
directly caused by a combat related activity.*5* Death or disablement simply
had to have “occurred” while the member was on service overseas.*®® This
temporal approach likely acknowledged the inherent risks of being in a war
zone, where even non-combat illnesses or accidents were seen as a

consequence of being deployed.

311. In contrast, service members serving in Aotearoa, for example in home
defence, training, or administrative roles, the bar for eligibility was higher and
more specific. As a rule, the onus was on the claimant to show a direct
causal link attributing death, or disablement to domestic service.*%® This was
likely due to domestic service being viewed as inherently less dangerous

than overseas deployment.
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War Pensions Act 1943, s 17.

War Pensions Act 1943, s 17(1)(a).
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War Pensions Act 1943, s 17(1)(a).
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312. Mr George Patena’s evidence challenges whether this assumption led to just
outcomes.*” Mr George Patena discussed the experience of his uncle Mr
Manuera Patena (Whetumarama) who served in the Army domestically.*
Despite not serving overseas Whetumarama experienced adverse mental
and physical health issues, similar to many of his comrades on
deployment. 4¢® Mr Patena believed Whetumarama did not receive the
required level of Crown support to address his issues. As a result,
Whetumarama, although he did not serve overseas, resorted to alcohol to
alleviate the harm caused by military service.*’° In a similar vein, it was often
left to the whanau to provide the support that should have been provided for

by the Crown.

Amendments to the War Pensions Act 1943

313. Amendments to the 1943 Act saw the veterans pension scheme move from
a standalone welfare framework to becoming incorporated within the wider
social security system. Section 19(1) in the War Pension Amendment Act
1951 is one such example. Wives of service members who received
superannuation were no longer entitled to receive pensions under Parts ||
and IV of the 1943 Act.*”" Further any person receiving superannuation were
no longer eligible for either the economic pensions or war veterans’

allowances.*"?

War Pensions Act 1954

314. The War Pensions Act 1954 was intended to “consolidate” and simplify many
of the amendments made during the preceding legislation.*”® The 1954 Act

served in a post-war framework that governed veteran entitlements for sixty
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315.

316.

317.

years until replaced in 2014. In effect the 1954 Act simply mirrored many of
the provisions of the 1943 Act.*™

Importantly, the 1954 Act incorporated the extension of eligibility provisions.
This expanded entitlements to those who served in service to the Crown in
situations of “emergency”.#’® This meant that decision makers no longer had
to artificially interpret eligibility to extend cover to those that served in Korea

and the Malaysian Emergency as they had to under the 1943 Act.*’®

Applicants were still required to apply for entittements in writing to the
Secretary for War Pensions, for determination by the Board or Appeals
Board in cases of a denial.*’” Further, appeal decisions to the Appeals Board
were no longer final with the 1954 Act allowing appeals to the Secretary if
new evidence was presented.*’® The six month time limit for appeals to be
lodged remained.*”® As with the 1943 Act the makeup of both the Board and
Appeals Board remained, with no positions in the 1954 Act specifically set
aside for Maori representation.*® Delegation of decision-making powers
under the 1954 Act were intended to expediate applications for those

residing outside Wellington.*?

The 1954 Act continued to recognise Maori women as “wives”, if married in
accordance with Maori custom, along with children born from that
marriage.*®? Yet in contrast to the 1943 Act only those customary marriages
which took place prior to 1 April 1952 were recognised for the purposes of
entitements under the 1954 Act.*® Dr King, in his view, states this as the
only direct restriction to Maori within the 1954 Act.*®* Dr King does add that
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Maori women were no longer required to “produce a certificate from the
Maori Land Court, proving the marriage was in accordance with custom.”#
Again no provision in the 1954 Act recognised whangai relationships. Aside
from recognition of customary marriage no other reference or provision is

specific to Maori.

Amendments to the War Pensions Act 1954

318. In 1970 the then National Government enacted the War Pensions
Amendment Act (No. 2) 1970. The amendment removed both the economic
pension and the war veterans’ allowance.*®® A new war service pension was
instead established, eligible for those that served overseas in connection

with the “Second World War or any subsequent war or emergency.”*%”

319. Dr King viewed this as a “far lower threshold” than the previous engagement
with the enemy or service of an arduous or dangerous nature test.*® Yet for
those who had served in Aotearoa or overseas during peacetime operations
and were once eligible for an economic pension, were now ineligible to
receive a war service pension.*® Pensions for disablement while serving in
peacekeeping or home service duties would need to be supplemented by
applicable social services benefits if the veteran was unable to remain in

employment.4%°

320. Those eligible for receipt of war service pension were required to have a
medical examination to determine their pension rate if the rate they received

at the time of the amendment was less than 70 percent.*®' Servicepeople
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who did not have a disablement pension were still entitled to the war service

pension, subject to a medical test, but had to apply before the age of 65.4%

321. The introduction of the of the Accident Compensation Act 1972 saw further
limitations placed on entitlements under the 1954 Act. For example, the War
Pensions Amendment Act 1973 excluded servicemen from accessing war
pension unless killed or disabled, either in Aotearoa or overseas, in
connection with a war or emergency.**® The accident compensation scheme
now covered those not entitled to a war pension.*** Dr King points to
payments under the scheme being generally higher than those afforded
under the 1954 Act though adds that payments ceased once a service

person resumed employment.*%

322. The War Pensions Amendment Act 1988 abolished the War Pensions Board
which allowed the Secretary for War Pensions power to delegate panels
based at the district offices of the Department of Social Welfare.**® The was
intended to provide a de-centralised administrative system that was simple,
quick and efficient in support of veterans.*®” The RSA was given power to
appoint one panel member.4%® Again, no specific provision allowed Maori to
appoint a representative, with Dr King identifying only two RSA nominated

Maori ever having served on a panel.**®
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Access to Crown pensions and/or other economic assistance

323. In response to issue 3.6.14 of the TSOI regarding access to Crown pensions
and/or other economic assistance, %° we submit that the Crown
implemented a legislative regime that discriminated against Maori and
disproportionately affected the ability of Maori ex-servicepeople and/or their

whanau to access Crown pensions and/or other economic assistance.

Lack of Maori Decision-Making Authority Over the Veterans Pension Scheme

324. In breach of the principles of partnership and active protection, Maori were
made essentially invisible under both the 1943 and 1954 Acts. Save for
provisions pertaining to ‘wives and children of Maori’, no other reference to
Maori is contained in either legislation.>®" Neither Act provided for Maori
representation on either the Board or Appeal Boards.®? The RSA, with
legislative authority to select a representative to either the Board or Appeals
Board failed to appoint any Maori. In 1988 when Boards were replaced by
district panels operating out of the Department of Social Welfare, Dr King
was only able to identify two Maori as having ever served as panel

members.5%3

325. Further, Dr King notes that during this period of change, from the 1943 Act
through to discussions surrounding the replacement of the 1954 Act in the
early 2000s, there was little to no commentary on the Crown’s treaty
obligations. There were no provisions or amendments specific to Maori, save
for the recognition of customary marriage.>** The Crown’s failure to create
legislative specific to Maori, despite Maori overrepresentation in military

service and their distinct socio-economic circumstances, undermined the
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reciprocal obligation of the Crown to act reasonably, in good faith, and in

partnership with Maori while actively protecting Maori interests.

Lack of Engagement with Maori

326. In breach of the treaty principles of tino rangatiratanga and partnership, the
Crown failed to engage Maori in the development, functionality and
application of the veterans’ pension scheme under either the 1943 or 1954
Acts.5% The lack of consultation with Maori in the development of veteran
pension law and policy is invariably linked to the issue concerning the lack

of decision-making authority.

327. In his report, Dr King asserted that the Crown did not involve or “seek input
specifically from Maori in developing support measures for ex-
servicepeople.” 5% If Maori sought to engage, it had to be through the same
channels that were available to the general public.®®” For example, via
submissions prior to the enactment of legislation or as part of the general

consultation process such as the Law Commission review.5®

328. The RSA was the conduit between the Crown and service personnel
regarding consultation. The Crown was heavily reliant on the RSA to act as
the voice of veterans.5® As such the RSA became highly influential in the
development of the war pension and rehabilitation systems.®'® This created

a barrier for Maori involved in stage one service.

329. Power within the RSA from the 1950s was weighted towards World War One

and Two veterans.?"" During this period veterans who served outside these
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conflicts were a minority within the RSA up until the 1990s.%'? Dr King
describes Maori as being the “minority within this minority” given their
relative population.®'® As a result, Maori held few executive level positions
within the RSA.5'

Engagement and guaranteed decision-making positions

330.

331.

Integrationist policies prevented Maori from influencing law and policy
relating to the veteran pension scheme. The Claimants adopt the generic
submissions of Wackrow Panoho and Associates on Discrimination in the
New Zealand Military, insofar as they relate to integration and racism,
including all associated breaches alleged, findings sought, and
recommendations or relief sought.®'® The following submissions are drawn
from the generics and raise the Claimants’ evidence to strengthen the

evidence and issues raised within it.

Racist ideology denied Maori opportunities to influence veteran pension law
and policy in Aotearoa, especially when involved with organisations such as
the RSA. Claimants to this Inquiry have provided evidence pointing to the
RSA as having rarely served the interests of Maori.>'® Charlie Parkinson, a
naval veteran who served from 1973 to 1982 is one such example.’'” Mr
Parkinson, whilst acknowledging that the RSA helped veterans it had “not

always been respectful to Maori”.%'® In Mr Parkinson’s view:®'°
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there is a lot to be done to break down the walls of the RSA for
Maori and it will take more than just one person to change the

wairua and tikanga of the RSA

Lack of Accessibility to Entitlements Under the 1943 and 1954 Act

332. The administrative structure of the 1943 and 1954 Acts created significant
barriers to access. Such barriers constitute a breach of the principle of active
protection, which requires the Crown to take positive steps to ensure Maori
can access the benefits of citizenship on an equitable basis.®?° Applications
were required to be made in writing and submitted through centralised
processes, often relying on postal systems and bureaucratic channels. For
Maori veterans, particularly those in rural or isolated communities, these

requirements created substantial practical obstacles.

333. For rural servicepeople these barriers were compounded by:5?"
a. higher relative socio-economic deprivation®??
b. geographic isolation;
C. limited access to transport and communication infrastructure; and
d. language barriers, including lack of provision for te reo Maori.
334.  The Crown acknowledges that to:523

obtain Crown pensions and/or other economic assistance has
varied across time but for people living in remote areas —
including Maori veterans — these steps will have presented

additional challenges. From 1999, Veterans’ Affairs New
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The Crown'’s Statement of Response as at 31 May 2023 in relation to parts 3, 4, and 5 of the Tribunal’s
Statement of Issues dated 31 May 2023, Wai 2500, #1.3.1, at 15.
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Zealand was established with the purpose, amongst others, of
providing additional service to veterans to help them with their

entitlements.

Lack of Awareness as to Entitlements Under the 1943 and 1954 Act

335. In breach of te Tiriti principle of active protection, the Crown failed to actively
inform Maori of their entittements under either the 1943 or 1954 Acts. The
issue of entittement awareness is common to many stage one Claimants in
the Wai 2500 Inquiry. Te Tiriti obliges the Crown to actively protect Maori
interests and ensure Maori veterans have equitable access to the benefits
and services arising from Crown service. The Crown’s Tiriti obligations
further requires proactive, effective and culturally appropriate outreach
systems in partnership with Maori, that enables Maori veterans and whanau

to fully understand and access their entitlements.

336. Claimants have provided evidence that they only became aware of such
entitlements via organisations such as the RSA or through word of mouth.52*
Mr Kereopa gave evidence that he was assisted by his wife to gain access
to services.5?% In turn, he assisted other veterans to access services as they
were not accessing their entitlements.5?® Mr Patena stated that his father
received no support when he returned from service, indicating a lack of
information around entitlements.5?” This correlates with the Crowns trend in
using departmental channels and organisations such as the RSA to

disseminate information about entitlements.

337. Historical barriers to Maori servicepeople’s awareness of entitlements
included:

a. Complexity of legislation, regulations, policy, exclusions, and

entitlements.
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Dr J King, Crown Assistance to M&ori Ex-Servicepeople 1950 - 2014 dated 27 June 2025, Wai 2500, #G1, at
149.
E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2026, Wai 2500, #A127, at 72.
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b. Constant amendments to legislation, regulations, eligibility and

entitlements.

C. Fragmented administrative framework.

d. Overreliance on the RSA.

e. Geographical Isolation.

f. Language barriers.

g. Lack of regional support offices and casework managers.
h. Limited access to communication technology.

i. Lack of targeted outreach to Maori veterans.

j Socio-economic deprivation.

k. Health issues (eyesight, hearing, mobility).

l. Educational limitations (lack of reading/writing skills).

m. Bias and racism; and
n. Lack of trust due to the experience of bias and racism.
338. Dr King points to awareness measures implemented by the Crown.5?® Such

measures included:%?°

a. Information in Armed Services notices and orders.

b. Booklets and pamphlets on support available.
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Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,
at 148.
Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 117.
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C. Holding of resettlement seminars.

d. Networks of regional pension and rehabilitation offices.

e. Publication of pension and rehabilitation measures through the
media.

f. Direct outreach to individual ex-servicepeople; and

g. Arrangements with the RSA to provide entitlement information.

339. However, Dr King found little evidence pointing to the Crown having worked
with veteran organisations other than the RSA in the provision of eligibility
information.5* Further, no evidence was found showing the Crown working
in partnership with Maori in the dissemination of veteran pension
information.®*' In Dr King’s view he found the Crown made little effort to

inform Ma&ori.532

340. This lack of awareness measure applied to both the veterans pension
scheme and rehabilitation programmes. 53 This was despite the
rehabilitation systems ties to the Department of Maori Affairs.%* Dr King
makes the point of contrasting this with the “considerable number of
recruiting advertisements that appeared in the magazine, as well as pieces

about Maori serving in the armed forces.”5®

341. Despite this Dr King reasons that given the large numbers of applications for

war pensions and rehabilitation assistance many knew that support was
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342.

available.?%® Further, that if entittement awareness was an issue, it was not

unique to Maori but extended to non-Maori as well.>¥’

Yet Dr King does give weight to evidence submitted in the Wai 2500 Inquiry
strongly suggesting a clear lack of knowledge by Maori veterans.®3® As such,
Dr King conceded that if entittement awareness was an issue it presented
the greatest barrier to Maori veterans accessing support.5* Dr King found
no evidence of the Crown attempting to investigate, remove, or ameliorate
this barrier.54° This is in clear breach of the principle of active protection.
Active protection obligates the Crown to take proactive measures to ensure
Maori are aware of Crown entitlements. This is especially critical given the
Crowns awareness of persistent socio-economic barriers pertaining to

Maori.

The Veterans’ Support Act 2014

343.

The Claimants fully adopt the generic submissions of Bennion Law on
Veteran’s Support Act 2014 (the “VANZ generic submissions”), including all
breaches alleged, findings sought, and recommendations or relief sought.54!
The following submissions are drawn from the generics and raise the

Claimants evidence to strengthen the evidence and issues raised within it.

Invisibility of Maori within the 2014 Act

344.

The VANZ generic submissions confirms that the 2014 Act remains silent on
Te Tiriti o Waitangi and Maori veterans.®*? Like the preceding 1943 and 1954

Acts, the 2014 Act contains little in the way of provisions specific to Maori.

536

537

538

539

540

541

542

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 148.

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 117.

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 153.

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 117.

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 153.

T Bennon, E While, Kudrat, Generic Closing Submissions: TSOI Part Five Veteran’s Support Act 2014, Wai

2500, #3.3.82.

T Bennon, E While, Kudrat, Generic Closing Submissions: TSOI Part Five Veteran’s Support Act 2014, Wai
2500, #3.3.82, at 38.

131



In fact, only two references to “Maori"®*? are contained in the entire Act. The
first, in association with the definition of whangai being in accordance with
“Maori custom”.>** The second, a reference to the “Maori Housing Act
1935”545

TSOl Issue 5.1(i): Extent to which the 2014 Act ameliorated Maori concerns

345. The 2014 Act was intended to modernise and consolidate veterans’
entittlements. However, the Paterson Report identified persistent systemic
barriers that disproportionately affect vulnerable veterans, which include

Maori.546

346. The 2014 Act carried over many of the failings from the preceding pension
regime. As with both the 1943 and 1954 Acts the 2014 Act continues to
reflect a model of formal equality, rather than the substantive equity required

under te Tiriti. This includes:>

a. Low awareness and uptake of entitlements due to inadequate
outreach;

b. Complex and burdensome claims processes;

C. Inconsistent case management and support; and

d. Limited provision of culturally appropriate services.

347. Further, Maori veterans, who are more likely to experience barriers such as
geographic isolation, lower access to services, and systemic disadvantage,
have not benefited proportionately from the statutory framework.

Accordingly, while the 2014 Act improved administrative coherence, it only
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marginally ameliorated the concerns of Maori ex-servicepeople and their

whanau.

TSOIl Issue 5.1.2: Effectiveness of the ‘Warrant of Fitness’ Review

348. The Paterson Report itself does not analyse the 2014 Act through a te Tiriti
nor Maori lens. No examination was had on how the provisions within the
2014 Act impacted Maori veterans’ outcomes. Nor does the Paterson Report
recommend Maori-specific or kaupapa Maori service solutions. There are

few references to Maori (ten), and no mention of te Tiriti within the report.

349. References to Maori within the Paterson Report mainly relates to concerns
had over the definition of “child” not incorporating whangai arrangements. 548
The Paterson Report did contain a recommendation that a guide be
produced in te reo to help navigate the 2014 Act.** This was not adopted in

the final recommendations.

350. A more expanded section within the Paterson Report that specifically spoke
to the needs of Maori service personnel was in relation to the cultural

awareness of health practitioners.5*® Those consulted that:%"

a more personal and holistic face-to-face approach would be
more responsive to the needs of Maori veterans and their
families. They felt there was minimal help specifically for
Maori. The lack of Te Reo speakers and understanding of
Maori protocols was criticised. Submitters suggested marae-
based consultation meetings involving the community, iwi and
hapt, and establishing a Te Ao Maori desk and Pasifika desk

within Veterans’ Affairs.
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351. As such Professor Paterson recommended that Veterans’ Affairs continue
to upskill its staff in supporting veterans, which included more Maori/cultural

support.®52

352. However, given the lack of provision analysis and recommendations specific
to Maori the Paterson Report represents a missed opportunity to address

systemic inequities affecting Maori veterans.

TSOl Issue 5.1.3: Impact of the 2020 Amendments

353. As stated, the 2020 Amendments incorporated many of the
recommendations contained in the Paterson Report. Notwithstanding these

improvements, the amendments remain administrative in nature. They do

not:

a. embed Treaty obligations;

b. establish Maori governance or partnership mechanisms; and
C. ensure equitable outcomes for Maori veterans.

354. Accordingly, the amendments partially ameliorated system deficiencies, but

did not materially resolve Maori-specific concerns.

Prejudice

355. As a result of the actions and omissions of the Crown, the Claimants have

suffered the following prejudice:

a. Financial hardship due to foregone pension entitlements.
b. Exacerbation of health inequities.
C. Whanau experiencing intergenerational trauma and hardship;

52 Prof R Paterson, Warrant of fitness: An independent review of the Veterans’ Support Act 2014 dated March
2018, Wai 2500, #A249, at 111.
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d. Emotional harm arising from lack of recognition and mana.

Psychological Harm and Rehabilitation

356. These submissions concern whether the Crown adequately protected and
rehabilitated Maori servicepeople and veterans from foreseeable service-
related psychological harm. We submit that Maori veterans experienced a
disproportionate burden of PTSD, alcohol-related harm, and whanau
prejudice, and that this burden required a targeted, proactive, and culturally

appropriate rehabilitative response from the Crown.

357. The Crown breached the principles of active protection and equity because
it knew, or ought reasonably to have known, that Maori were at heightened
risk of service-related psychological harm, yet failed to provide rehabilitation
systems that addressed Maori needs in a holistic way, including through
tikanga-consistent care, kanohi ki te kanohi support, rongoa Maori, whanau-

centred assistance, and proactive post-service monitoring.

Maori Veterans Were Disproportionately Affected by Service-Related PTSD

and Alcohol Misuse

358. Research in Aotearoa shows higher rates of clinically significant PTSD
among military personnel than in the general population. %% A 2018
Government report on mental health and addiction found that more than
one-third of impairment-related compensation claims made by veterans
since the Viet Nam War were due to mental health or substance-use
issues. % The report also noted that veterans may require extended

specialised treatment that is often unavailable in Aotearoa.>® Of particular
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concern was the observation that the Crown does not routinely collect

information about veterans’ mental health.5%

359. A 2020 University of Otago survey of current and former military personnel
found that around one in three respondents reported symptoms consistent
with PTSD, and around one in ten were likely to meet the threshold for
diagnosis.®®” The survey also found a higher prevalence of symptomatic
PTSD among men, older service members, and Maori.5®® The researchers
were unable to explain fully the higher rates of PTSD-related symptoms

among Maori veterans.®®

360. Regarding the 1997 study conducted by Carol MacDonald et al, Race,
Combat and PTSD in a Community Sample of New Zealand Vietnam War
Veterans, referred to in the Crown commissioned report of Kesaia Walker,
illustrates a constellation of factors is involved, but higher levels of combat
placed Maori at a higher risk of mental health harms — i.e. 27% of Maori
veterans suffered from PTSD compared to 15% of non-Maori veterans post-
service in this study.5¢° The differential experience resulting in this outcome
being: Maori served for longer durations (11.98 months compared to 10.80
months for non-Maori veterans), had higher combat exposure score (25.08
vs 21.81 for non-Maori veterans), were not as highly ranked (2.54 vs 3.27
for non-Maori veterans), and with a higher percentage in infantry positions
(67% vs 46% for non-Maori veterans) and active combat roles (79% vs 57%
for non-Maori veterans). This mix of factors including higher levels of active
combat likely disproportionately increased the risk of Maori servicepeople
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developing mental harm which plagues many Maori veterans post-service

today.

361. A 2020 peer-reviewed study made similar findings, attributed the higher
prevalence to higher levels of combat stressors experienced by Maori,
including stressors associated with combat exposure, rank, and combat

role.%!

362. Veterans’ Affairs New Zealand acknowledges that veterans experience
disproportionate levels of PTSD and psychological harm attributable to

service, relative to the general population.5¢?

The Crown Knew or Ought to Have Known that Maori Required Targeted
Rehabilitation

363. The Crown had actual or constructive knowledge that service-related
psychological harm was foreseeable. It also knew, or ought to have known,
that Maori servicepeople were exposed to particular risks because of their
concentration in infantry, lower-ranked and combat-related roles, and
because military culture made disclosure of psychological distress difficult.
In those circumstances, the Crown was required to keep itself informed of
Maori needs and to respond on the basis of those needs, rather than wait
for individual veterans to identify, prove, and pursue support after harm had

already crystallised.

364. That need for targeted rehabilitation was reinforced by the nature of Stage
One operational service itself. Walker records that although combat stress
differed from the world wars, psychological harm persisted in Stage One
conflicts and was compounded by extreme temperatures, inadequate

equipment, untreated illness, infectious disease, chemical exposure, and
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365.

longer periods on operational duty. Those factors increased the incidence of
battle fatigue and susceptibility to PTSD.%3

Claimant evidence illustrates the point. Mr George Patena stated that his
father’s duties as lead scout had detrimental impacts on his mental health
and psychological wellbeing; Mr Edward Moana described the stress
created by jungle hazards and the constant threat of attack; and Mr Ray
Komene described Viet Nam as a continuous “mental tightrope” where every
step could be life or death. The cumulative effect of that evidence is that
post-service psychological rehabilitation was not optional or peripheral. It
was a foreseeable need arising directly from the conditions in which Maori

servicepeople served.%4

Military Culture Created Foreseeable Barriers to Disclosure and Rehabilitation

366.

367.

Military culture exacerbated combat-induced PTSD and materially impeded
recognition and treatment of psychological harm. By the First World War,
there was already greater Crown awareness of psychological harm among
military service personnel. Military leaders were initially at a loss to explain
the growing number of front-line troops who were unable to function despite
exhibiting no physical signs of injury. Because of that early ignorance, PTSD
was historically treated by military leadership as cowardice, weakness, a
moral failing, or a problem of military discipline or leadership.% In that way,
institutional culture operated not merely as background context, but as a

barrier to timely recognition and care.

Mr Edrich Naden, recalls seeing the sergeant major of the school of artillery
after his service in Viet Nam. Mr Edrich Naden was stressed to the point that
he began to cry in front of him but was met with “What the fuck is the matter
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2018, Wai 2500, #A251, at 266, 282, and 346.

G Patena, Brief of Evidence of George Patrick Te Taawhi o Te Rangi O’Connor Patena dated 9 September
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with you, you silly bastard!”. He further gave evidence that people were

aware that he needed help but nothing was offered.%®

368. The cumulative effect was that service personnel had few avenues through
which to express distress or obtain support to alleviate symptoms. Service
personnel were often left to internalise those symptoms and, in some cases,
to resort to violence or alcohol as coping mechanisms. William Broughton
observed in evidence a general reluctance among veterans, particularly
Maori veterans, to disclose how they were feeling or to raise other health

concerns.%7” Mr Broughton also stated that the Army:5%

breeds a certain culture of masculinity, brotherhood and
drinking that just does not fit with family life. This continues

throughout your time in the services and even afterwards

3609. Comradeship among military personnel, and the subsequent loss of that vital
support network after service, contributed materially to unresolved mental
health trauma. Military institutions extol the virtues of comradeship to

strengthen bonds and maintain unit cohesion.5°

370. Unresolved mental health trauma arising from military service carried over
into civilian life. Veterans often felt misunderstood and disrespected on their
return to civilian society.>”® Experiences of disconnection and alienation from
those unfamiliar with military service led many veterans to resort to

alcohol.?™

371. The return to civilian life also created further psychological risk. Veterans
returning from Viet Nam experienced public hostility and anti-war sentiment

that contrasted with the reception of veterans from earlier conflicts. Mr
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372.

373.

Edward Moana described returning to Aotearoa as “one of the saddest
times” in his life because of that anti-war sentiment. That evidence supports
the submission that the Crown’s rehabilitation obligations did not end at
disembarkation. The period of return and reintegration was itself a

foreseeable point of vulnerability requiring active Crown support.®7

This evidence is relevant because military culture itself operated as a
foreseeable barrier to rehabilitation. A passive system that depended upon
veterans identifying their own psychological harm and seeking assistance
was inadequate where the Crown knew that service personnel were
discouraged from disclosure, shaped by stigma, and often conditioned to
suppress distress. For Maori veterans, those barriers were compounded
where rehabilitation was delivered through mainstream systems that did not

adequately reflect Maori models of health or whanau wellbeing.

This was not merely individual reluctance. A 2023 report into NZDF
personnel behaviour and conduct described the NZDF as having “a long
history built on command and control, strong team cohesion norms, and a
masculine culture.” That institutional context made it reasonably foreseeable
that veterans would be reluctant to disclose psychological injury, and that
ordinary, application-driven systems would not be sufficient to identify

need.5®

Substance Abuse

Military Culture directly harmed Maori through established military norms of

excessive drinking

374.

The prevalence of alcohol consumption among Aotearoa’s military service
personnel is well documented.> In this context, alcohol is significant not

merely as a separate health issue, but as a common means by which
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K Walker, Health and Social Impacts of Maori Military Service for the Crown 1845 — present dated 31 August
2018, Wai 2500, #A251, at 282; E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016,
Wai 2500, #A127, at [42].
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unrecognised or untreated service-related trauma was managed, often with

grave consequences for veterans, whanau, and communities.

375. The earlier material also records that alcohol rationing was typical and that
additional alcohol could be issued on request. The Crown has accepted that
alcohol and tobacco were provided to service personnel and that such
provision contributed to serious and significant harms. That evidence
strengthens the submission that alcohol dependency cannot be treated as a

purely private post-service matter divorced from Crown responsibility.5”®

376. The Crown has conceded that both alcohol and tobacco were provided to
service personal whilst in service.5”® Further that such provision “contributed

to these serious and significant harms”.5””

377. In evidence, Joanne Waiorewa Pere and Janine Harete Pere described their
father’s struggle with PTSD, alcoholism, and the violence that followed his
return from service in Korea.’’® The Peres’ stated that their father received
no Crown support to address his service-induced psychological trauma.5™
As a consequence, he resorted to alcohol to manage his PTSD.%° Ms York
gave evidence that her brother, Mr Allen drank because of his experiences
in Viet Nam. Before his service, he did not get in trouble or drink alcohol. But
after he returned from Viet Nam he drank a lot to try and forget the things he
saw when he was serving, and to make him feel better.®®" The ensuing
violence negatively affected the whanau and wider community. On the
claimant case, alcohol misuse is therefore not incidental; it is one
downstream manifestation of failures in recognition, treatment, and

rehabilitation.
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378. Mahina-Ina Kaui stated in evidence that her father experienced PTSD on his
return from service in Korea and Malaya.®®? She described how he suffered
“spiritually physically, psychologically and culturally” following service.%® As
with the Peres’ evidence, alcohol functioned as a coping mechanism for Ms
Kaui’'s father. Crown support to alleviate adverse PTSD symptoms was
difficult to access.®®* For Ms Kaui, the violence exhibited by her father as a

result of his service-induced PTSD was itself traumatic.58°

379. A 2024 study concerning alcohol use among military service personnel notes
the military’s longstanding association with alcohol and also identifies a “lack
of targeted interventions and complete support programs” to address alcohol
misuse.%®® The study also noted the entrenched and normalised culture of
“heavy alcohol consumption” within the military, often acting as a coping
mechanism for the stresses of service.%®” Karanga Pourewa, who served in
Malaya, Borneo, and Viet Nam, stated in evidence that he seldom consumed
alcohol before service, but that the drinking culture in the Army was so
prevalent that many soldiers became alcohol dependent.%88

Drinking became even more excessive as rehabilitation was inadequately

addressed, Maori used alcohol as a form of self-medication.

380. The study specifically noted an association between PTSD and “hazardous
drinking”, with veterans often using alcohol to “self-manage PTSD
symptoms”. % |t also identified a reluctance among current service

personnel and veterans to seek support because of concerns about
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381.

382.

stigmatisation, confidentiality, and adverse consequences associated with

seeing help.5®

The study found that alcohol-related issues were more acute for service
personnel returning to civilian life. The authors reasoned that the transition
from a highly structured service environment to less structured civilian life

could exacerbate alcohol misuse.®'

Alcohol misuse should therefore be treated as part of the rehabilitation issue,
not as a separate or incidental problem. The evidence supports the
submission that alcohol was frequently used to self-manage untreated
trauma in circumstances where the Crown had not provided adequate
psychological care, culturally safe support, or sustained post-service
monitoring. That failure allowed service-related harm to move from the

battlefield into homes, whanau relationships, and communities.

Impact of PTSD and Alcohol Abuse on Whanau and the Need for Whanau-
Centred Rehabilitation

383.

Untreated PTSD and related alcohol abuse did not affect veterans alone.
The evidence before the Tribunal demonstrates that the consequences of
service-related psychological harm were often borne by spouses, children,
and wider whanau. In many instances, whanau became the primary source
of support for veterans despite receiving little assistance, guidance, or
intervention from the Crown. The claimant evidence reveals a recurring
pattern where veterans returned from service carrying unresolved trauma,
turned to alcohol as a coping mechanism, and struggled to maintain healthy
family relationships. The resulting harm was often intergenerational in nature

and extended well beyond the period of military service itself.
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384. The evidence of Joanne Waiorewa Pere and Janine Harete is illustrative.%2
Their father returned from service suffering psychological harm which
manifested through insomnia, erratic behaviour, heavy drinking, anger, and
violence. As children, they believed this behaviour was normal because it
was all they had known. Only later did they come to understand that his
conduct was linked to the trauma he carried home from war. They described
how no meaningful support was provided by the Government despite the
obvious deterioration in his mental wellbeing and the impact this had upon
the whanau. The evidence demonstrates that the Crown’s failure to
recognise and treat service-related psychological injury did not simply
prejudice the veteran; it also exposed spouses and children to instability,

fear, and ongoing emotional harm.

385. Similar themes emerge in the evidence of Edrich Naden.®® Mr Naden
described a culture in which psychological distress was suppressed, and
alcohol became a common means of coping with military experiences. He
gave evidence of persistent nightmares, flashbacks, anger, and instances of
violence arising from his PTSD. Significantly, he acknowledged that his wife
suffered as a consequence of his condition and that his behaviour affected
his relationships with his children and wider family. His evidence
demonstrates how untreated service-related trauma could fundamentally
alter family dynamics and create resentment, fear, and emotional distance

within whanau relationships.

386. The evidence of Edward Moana likewise demonstrates the enduring impact
of service-related trauma. %** Mr Moana described turning to alcohol
following operational service because it helped him forget what he had seen
and done during military operations. He explained that drinking became a
means of coping with memories he was unable to discuss openly. In later
life he continued to experience hypervigilance, sleep disturbance, and
psychological distress. Importantly, his evidence highlights the role his wife

and whanau played in supporting him and assisting him to navigate

592 J Pere, J Pere-Ruru, Joint Brief of Evidence of Joanne Waiorewa Pere and Janine Harete Pere-Ruru dated
14 August 2015, Wai 2500, #A15(a).

593 E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1.
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government systems in circumstances where the Crown itself failed to

provide adequate rehabilitative support.

387. Taken together, the claimant evidence establishes that PTSD and alcohol
abuse were not isolated individual health issues. Rather, they were
foreseeable consequences of military service that frequently affected entire
whanau. The Crown knew, or ought reasonably to have known, that
unresolved psychological trauma could manifest through alcohol misuse,
violence, relationship breakdown, social withdrawal, and intergenerational
harm. In those circumstances, active protection required more than simply
making treatment available to veterans who sought it. It required proactive
systems of diagnosis, rehabilitation, monitoring, and whanau-centred
support capable of addressing the broader consequences of service-related
psychological injury. The Crown’s failure to do so resulted in significant
prejudice not only to veterans, but also to the whanau who were left to carry

the burden of that harm.

388. This evidence also shows why a whanau-centred response was required.
Rehabilitation directed only to the individual veteran was insufficient where
the consequences of untreated trauma were borne collectively. A te Tiriti
consistent rehabilitation framework required support for spouses, tamariki,
mokopuna, and wider whanau who were left to absorb the effects of PTSD,

alcohol misuse, violence, withdrawal, and relationship breakdown.

The Crown Failed to Provide Proactive, Tikanga-Consistent Post-Service
Rehabilitation

389. The Claimants adopt paragraphs [156] to [172] of the generic submissions
of Phoenix Law on Physical, Mental, Spiritual and Collective Health of Maori
Service People and their Whanau®® regarding rural barriers and practical
barriers to accessing rehabilitation support. The Crown has failed in its duty

in respect to post service rehabilitative care and monitoring.

595 J Mason, L Thompson, U Kuddus, A Boatwright, J Holmes-van Gunst, S Honey, Generic Closing Submissions
Physical, Mental, Spiritual and Collective Health of Maori Service People and their Whanau dated 17 May
2026, Wai 2500, #3.3.81.
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390.

The relevant question is not whether some pension or rehabilitation support
existed in formal terms. It is whether the Crown provided a clear, reliable,
proactive, and culturally appropriate system capable of meeting the actual
needs of Maori veterans and their whanau. In light of the evidence above,
counsel submits that the Crown’s response was inadequate in substance

because it remained largely reactive, individualised, and difficult to navigate.

The Crown Failed to Prepare, Monitor, and Rehabilitate Maori Veterans

Across the Service Lifecycle

391.

392.

393.

The Crown’s response to the Tribunal Statement of Issues confirms the
relevance of pre-service screening and preparation. The Crown stated that
potential recruits were subject to physical assessments and initial training,
but that questions of psychological suitability and whether recruits were
adequately informed of the prospects of physical and psychological harm
were matters for further research. The absence of a clear evidential basis
for psychological screening and informed preparation is significant where

the risk of service-related psychological harm was already foreseeable.5%

Claimant evidence supports the submission that the Crown failed to
adequately prepare servicepeople for psychological harm. Mr George
Patena stated that his father received no testing for underlying mental health
or psychological wellbeing issues prior to deployment, and no explanation
about how to handle the pressures or mental health impacts of jungle
service. Mr Bill Whaitiri likewise stated that the Army trained him to fight but
did not prepare him psychologically for fighting. Those accounts
demonstrate that the Crown’s rehabilitation failures began before
deployment, because servicepeople were not adequately informed,

prepared, or equipped to recognise psychological injury.5’

The same pattern continued during service. Walker cites evidence that there
was “no treatment for psychiatric illness in Viet Nam” during the relevant
period. Dr Wendy Maddocks’ evidence indicates that the military’s primary
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mode of recuperation or rehabilitation for psychological trauma was “rest’
and “distraction”. That response was inadequate to meet the nature of the
foreseeable harm, particularly for Maori servicepeople who bore
disproportionate exposure to combat stressors and who required culturally

safe, holistic forms of support.5%

394. Ms Walker states in her report that it was standard practice for the Army to
undertake pre-service and post-service medical checks for personnel who
had served in South East Asia.*®® However, claimant evidence suggests that
post-service checks were optional and only undertaken if requested. 5%
Walker was unable to locate source material clearly setting out Crown policy
on post-service medical checks.®' From the claimants perspective the
uncertainty itself is significant, because a foreseeable post-service risk

requires a clear and reliable system of monitoring and response.

395. The claimant and expert evidence also support a culturally specific
rehabilitation point. Stephen Kearney, NZDF Chief Mental Health Officer,
acknowledged that the NZDF health system has been predominantly rooted
in Western paradigms of knowledge and has not always aligned with the
cultural needs and values of Maori. Cleaver’s evidence similarly records that
tikanga, tangihanga, te reo Maori, and deeper forms of Maori cultural
expression were often marginal or left to Maori servicepeople to improvise
for themselves. That evidence reinforces why rehabilitation for Maori
veterans required more than clinical or financial support. It required tikanga-

consistent, culturally competent, and whanau-centred support.5%2

396. Francis Tekani, Manahautd Herenga Waka of Te Puna Ora O Mataatua
Charitable Trust, a Maori led service provider working with veterans, in

evidence highlights the difficulties faced by veterans in accessing post
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service entitlements and support. ¢ Issues identified by Mr Tekani

include:®%*
a. limited knowledge of available entitlements;
b. difficulty engaging with services unless there is established trust

and kanohi ki te kanohi (face-to-face) interaction;

C. delays of up to 360 days in processing claims due to agency
caseloads;

d. poor quality of basic support services (e.g. housekeeping and lawn
mowing);

e. the need to seek audiology and podiatry services elsewhere;

f. intergenerational trauma requiring counselling and rongoa Maori
support;

g. unmet needs for housing modifications;

h. lack of transport to attend treatments;

i limited access to GPs;

j. social isolation;

k. low trust in agencies and low engagement;

l. limited literacy skills; and

m. lengthy and tiresome (hoha) application processes.

397. As discussed in submissions relating to war pensions, veterans suffering
from psychiatric disorders were eligible for a disablement pension under the

603 F Tekani, Brief of Evidence dated 7 July 2025, Wai 2500, #G4.
604 F Tekani, Brief of Evidence dated 7 July 2025, Wai 2500, #G4, at [17] — [27].
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War Pensions Act 1954.5% The Walker report indicates that the veterans’
pension scheme was, in practice, the principal form of post-service support
available to veterans after service.®% It is submitted that such financial
support, while important, was not an adequate substitute for timely

psychological assessment, treatment, and rehabilitation.

398. In summary, the evidence supports the submission that the Crown failed to
respond in a manner consistent with te Tiriti principles where Maori bore
distinct and disproportionate burdens of harm. The Tribunal is accordingly
invited to find that these failures were systemic and inconsistent with the

principles of active protection.

Psychological Harm, Rehabilitation, Crown Breach and Resulting Prejudice

399. The evidence shows that Maori veterans were disproportionately affected by
PTSD and related alcohol misuse. That disproportionate harm was linked to
factors including greater combat exposure, lower rank, concentration in
infantry and combat roles, military stigma, and the absence of culturally
appropriate rehabilitation. The Crown knew, or ought reasonably to have
known, of those risks and was required to take targeted steps to ameliorate

them.

400. Active protection required more than the formal availability of pensions or
generic support services. It required adequate pre-service information and
psychological preparation, proactive psychological screening, monitoring
during and after service, timely treatment, clear information about
entittements, tikanga-consistent rehabilitation, access to culturally
competent clinicians, rongoa Maori where appropriate, kanohi ki te kanohi
engagement, and whanau-centred support. The Crown failed to provide

those measures in a consistent and effective way.

401. As a result of those breaches, Maori veterans and their whanau suffered
prejudice including untreated PTSD, alcohol dependency, violence and

relationship breakdown, social isolation, loss of trust in Crown agencies,

605 War Pensions Act 1954, s 17.
606 K Walker, Health and Social Impacts of Maori Military Service for the Crown 1845 — present dated 31 August
2018, Wai 2500, #A251, at 362 — 363.
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delayed or foregone access to support, whanau hardship, and
intergenerational trauma. Those harms were not merely personal
misfortunes. They were foreseeable consequences of a rehabilitation
system that failed to respond to Maori need on an equitable and culturally

appropriate basis.

Access to Rehabilitation

TSOI 3.6.4. Did the Crown ensure that Maori had equitable access to

rehabilitation support compared to non-Maori?

402.

403.

The evidence demonstrates that the Crown did not ensure Maori had
equitable access to rehabilitation support compared to non-Maori because
important veteran support structures, particularly the RSA, were either
inaccessible, unwelcoming, or culturally unsafe for many Maori veterans,
while the Crown failed to adequately address these systemic barriers.
Although the RSA functioned as a key gateway to social support, advocacy,
welfare assistance, and rehabilitation services for returned personnel, Maori
veterans frequently experienced exclusion, hostility, and marginalisation

within those spaces.

Charlie Parkinson, who served in the Navy from 1973 to 1982,
acknowledged that while “the RSA has been a helpful place for Veterans,” it
“has not always been respectful to Maori.” He stated that “there is a lot to be
done to break down the walls of the RSA for Maori,” indicating the existence
of entrenched cultural barriers and an environment inconsistent with
equitable access to support.®®” Similarly, Viet Nam veteran Hirini Henare
recalled his uncle, Sir James Henare, speaking about the RSA “not being
able to help Maori Battalion Veterans,” while Henare himself stated that “the
RSA was alright for Pakeha, but not for Maori.”%® These accounts strongly

suggest that Maori veterans experienced the RSA differently from non-Maori
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veterans, particularly Pakeha veterans, undermining equal access to

rehabilitation and reintegration support.

404. The exclusion was not limited to Maori identity alone but intersected with
service background and institutional attitudes. Phillip McLean, who served
25 years in the Navy, explained that “the Navy was also in a way excluded
from the RSA for a period of time,” noting that Army personnel viewed the
RSA as “places for them, but not for us.” McLean stated that it was not until
the late 1990s or early 2000s that Navy veterans “slowly gained knowledge
that this was a place for us to go.”®® This demonstrates that access to
veteran support structures was uneven and poorly communicated, with
some groups effectively alienated from services for decades. Further,
servicepeople who served only in New Zealand, despite previously being
entitled to war pensions, were entirely barred from RSA membership until
1976 and even afterwards were denied full membership rights and
prevented from holding national office.%"° Such institutional restrictions

materially limited access to support networks and representation.

405. The evidence concerning Viet Nam veterans further illustrates the Crown’s
failure to ensure equitable rehabilitation access. Clarke, in the history of the
RSA, acknowledged that “the RSA had backed the Viet Nam War but failed
to back those who had served,” and that a “common thread” in veterans’
experiences was being “shunned or, worse, abused at the RSA.” 8"
Numerous veterans described being unwelcome or denied entry
altogether.®'? Turo Rahui recalled that “Viet Nam veterans weren’'t welcome
in the RSAs,” explaining that when veterans disclosed they had served in
Viet Nam, “they would ask us to leave,” something that happened to him “up
and down the North Island.”'® Henry Mason similarly remembered that

many older veterans believed Viet Nam veterans were not “man enough”
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406.

407.

because they had not fought in a “real” war. Even Mason’s father, himself

an RSA member, concealed Mason’s Viet Nam service to avoid stigma.5'

This hostility had long-term consequences for veterans’ willingness and
ability to seek support. Some veterans avoided the RSA entirely for decades
after experiencing rejection. Rangi Fitzgerald stated that when he attempted
to join the RSA in 1971, he was told “that Viet Nam was not a real war,” after
which he “did not return to the RSA for 30 years.” Johnny Kopae similarly
stated that he “did not go to the Returned Services Association until around
20 or 30 years after my service” because he “did not feel like | fitted in nor
did | feel welcome.”®"> Henry Mason further observed that many newer

veterans felt unsupported by RSAs and therefore disengaged completely.®'®

Taken together, the evidence demonstrates that Maori veterans and other
marginalised service groups faced substantial social, cultural, and
institutional barriers in accessing the principal veteran support networks
available at the time. The Crown failed to ensure these support systems
operated in a culturally safe, inclusive, and equitable manner. In practice,
Maori veterans were frequently excluded from or discouraged from engaging
with rehabilitation pathways that were more accessible to non-Maori
veterans, particularly Pakeha veterans who were more readily accepted

within traditional RSA structures.

Assistance to Access Support

TSOI 3.6.4.1. Did the Crown adequately advise Maori of the rehabilitation
support available to them and actively assist them to access this support?

408.

The Crown undertook multiple measures to disseminate information about
pensions and rehabilitation entitlements to service personnel and ex-service

personnel, both during service and after discharge. These measures
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included seminars, rehabilitation offices, direct contact, official notices and

routine orders, media publicity, and targeted informational materials.®”

409. The evidence demonstrates that the Crown did not adequately advise Maori
ex-servicepeople of the rehabilitation support available to them, nor did it
actively assist them to access that support. Although the Crown
implemented various dissemination measures, those efforts were largely

ineffective for Maori veterans and many other ex-service personnel.®'®

Reliance on the RSA as the Primary Communication Channel

410. We repeat our submissions regarding the RSA at paragraphs 326 to 331

above regarding membership in the RSA.

411. Dr King states that membership in the RSA was the primary avenue through
which ex-service personnel could participate in the development of
rehabilitation measures.®'® This approach was “not necessarily effective for
those who served after 1950” and appears to have been “particularly
ineffective for Maori service personnel.” Individuals who were not RSA
members, or who did not feel able to join, were less likely to receive

information or participate in the development of support measures.®?°

412, Dr King further indicates that most rehabilitation information was
disseminated through the RSA, while there is little evidence that the Crown
engaged meaningfully with other service associations or Maori
organisations. The NZDF collaborated with the RSA by providing material
for distribution and including information in RSA publications to inform
veterans about entitlements. ®2' However, the evidence does not show
equivalent collaboration with Maori organisations to ensure effective

communication with Maori veterans. This reliance on the RSA significantly
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limited the reach of Crown communications to Maori ex-servicepeople who

were not connected to the RSA. 522

Failure to Ensure Effective Dissemination of Information

413.

414.

Dr Kings’ report highlights the broader ineffectiveness of the Crown’s
dissemination efforts. Despite attempts to publicise rehabilitation support,
many claimants remained unaware of available entittements long after
discharge. Archival material reviewed by Dr King indicates that serving
personnel and ex-servicepeople often remained unclear about available

support despite Crown dissemination efforts.%?®

The available evidence shows that lack of knowledge was “the greatest
barrier” preventing ex-servicepeople from accessing rehabilitation support.
The evidence further indicates that the Crown “did not attempt to investigate,

remove, or ameliorate this barrier.”%%*

Information Was Often General, Incomplete, or Unclear

415.

416.

Evidence indicates that many service personnel had only a general
awareness of rehabilitation support without understanding the details
necessary to access entitlements. In 1966, personnel from 161 Battery,
Royal New Zealand Artillery, sent a cable from Viet Nam to Wellington
stating that rehabilitation benefits had only been explained “in general
terms.” In 1967, the Deputy Adjutant-General visited Singapore and Viet
Nam and expressed concern that personnel serving in Southeast Asia

remained unsure about rehabilitation assistance available to them. %

Some rehabilitation interviews were conducted by officers who lacked

specialist knowledge of the rehabilitation system. Evidence before the
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417.

inquiry included testimony that officers explaining rehabilitation loans “didn’t

go into too much detail” and appeared insufficiently knowledgeable. %

This demonstrates that information provided by the Crown was insufficient
to enable servicepeople to fully understand or access available support.
Consequently, the information provided was often incomplete and

inadequate.

Reduction of Rehabilitation Offices and Local Access Structures

418.

419.

420.

Structural changes after 1954 significantly reduced access to rehabilitation

advice and assistance.

When the Department of Internal Affairs assumed responsibility for
rehabilitation on 1 April 1954, only offices in Auckland, Hamilton, Napier,
Wellington, Christchurch, and Dunedin remained. The closure of rural and
regional rehabilitation offices reduced local contact points for veterans
seeking advice or information, particularly those in remote areas. The report
notes that the impact of these closures is difficult to quantify but likely

affected access to advice and information.

Local rehabilitation committees were also substantially reduced. Previously,
112 local committees existed. These were replaced by only eight district
committees located in Auckland, Hamilton, Napier, New Plymouth,
Wellington, Nelson, Christchurch, Dunedin, and Invercargill. This reduction
in local structures diminished opportunities for ex-servicepeople to obtain in-

person guidance regarding rehabilitation assistance.

Discontinuation of Active Assistance Measures

421.

Prior to 1954, rehabilitation officers commonly conducted home visits to
assist veterans in completing applications and understanding available
assistance. These home visits ceased after the Rehabilitation Department
was absorbed into the Department of Internal Affairs and district
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422.

rehabilitation offices closed. The elimination of home visits removed an
important mechanism through which veterans received detailed

explanations and assistance accessing support.®?’

Limited individual contact with discharged personnel, particularly Kayforce
veterans, also declined following the closure of rehabilitation offices and the
transition to regular service arrangements. Although earlier rehabilitation
practices involved more active assistance, these practices were

progressively withdrawn.

Lack of Maori-Focused Engagement and Additional Maori Barriers

423.

424.

425.

The evidence does not show meaningful Crown engagement with Maori
organisations to ensure rehabilitation information reached Maori
communities effectively. The absence of Maori-focused dissemination

limited the effectiveness of the Crown’s communication efforts.

Ms Walker’s report identified several ongoing issues experienced by Maori
veterans who served in Southeast Asia, including: lack of knowledge about
entittements; lack of awareness of special veteran entitlements; Maori
reluctance to ask for help or be perceived as “bludging”; Maori being less
likely to advocate for entitlements; difficulties communicating by telephone
following the closure of regional offices; exclusion from assistance because
Veterans Affairs New Zealand only covered routine service after 1 April
1974, %8

Evidence given during the inquiry also indicated that Maori veterans were

often more reluctant to seek assistance.
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Long-Term Consequences of Inadequate Information

426. Testimony from veterans such as Broughton Tomlins and Edward Moana
demonstrated that Maori veterans missed out on entitlements for decades

because they had never been properly informed about them.62°

427. The cumulative effect of reliance on the RSA, limited Maori engagement,
exclusionary experiences within the RSA (as discussed above), closure of
rehabilitation offices, reduction of local committees, cessation of home visits,
and provision of incomplete or unclear information meant that many Maori
veterans remained unaware of available rehabilitation assistance for many

years after service.

428. In summary, the evidence reveals a consistent pattern of ineffective
dissemination of rehabilitation information to Maori ex-servicepeople. The
Crown relied heavily on the RSA despite low Maori participation and
experiences of exclusion within that organisation. At the same time, the
Crown reduced local rehabilitation infrastructure, discontinued active
assistance mechanisms, and failed to meaningfully engage Maori
organisations or address the lack of awareness preventing veterans from
accessing support. The available evidence demonstrates that lack of
knowledge remained the principal barrier to accessing rehabilitation
assistance, while the evidence from Ms Walker’s report further confirms the
continuing inadequacy of Crown communication and support systems for

Maori veterans.

Information Provision in Te Reo Maori

TSOI 3.6.4.2. Did the Crown provide relevant information in te reo Maori

concerning the rehabilitation support available?

429. The evidence shows that the Crown disseminated information on
rehabilitation support primarily through English-language booklets and

pamphlets produced by the War Pensions Branch, later the Department of

629 K Walker, Health and Social Impacts of Maori Military Service for the Crown 1845 — present dated 31 August
2018, Wai 2500, #A251, at 317.
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Social Welfare, between 1952 and 1984. These publications explained
pensions, allowances, application and appeal procedures, and locations of
welfare offices for ex-servicepeople. While multiple editions and
accompanying condensed pamphlets existed, there is no evidence that any
of these materials were ever produced in te reo Maori.% The absence of
translated or culturally accessible materials strongly indicates that Maori
veterans who relied on te reo Maori were not specifically accommodated in

the Crown’s dissemination of rehabilitation support information.

430. The lack of te reo Maori dissemination appears to have persisted for
decades. Between 1950 and 2014, there is no available evidence that the
Crown provided relevant rehabilitation support information in te reo Maori.5*!
Although more recent initiatives propose limited te reo Maori video content
on the Veterans’ Affairs New Zealand website, this appears confined to
applications and entitlement claims rather than comprehensive rehabilitation
support information.®3? The continuing impact of this deficiency is reflected
in evidence that Maori veterans in rural areas still face difficulties accessing
information about rehabilitation support because of limited English

literacy.533

Rural Areas

TSOI 3.6.4.3. Did the Crown provide rehabilitation support to Maori living in

rural areas equitably when compared to those living in urban areas?

431. The evidence indicates that the Crown did not provide rehabilitation support
equitably to Maori living in rural areas compared with those in urban centres.
Although a nationwide network of pension and rehabilitation offices initially
existed, the closure of most Rehabilitation Department offices in rural and

regional areas after 1954 significantly reduced access to advice and
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information for ex-servicepeople outside the main cities. 84 When
responsibility transferred to the Department of Internal Affairs, rehabilitation
offices were progressively reduced until only the four main urban centres
retained offices, leaving rural veterans with far fewer opportunities for in-
person assistance and information about rehabilitation benefits. 6% This
structural concentration of services in urban areas created clear disparities

in access for Maori veterans living in isolated communities.

432. The inequity is reinforced by claimant and community evidence showing that
Maori ex-service personnel in rural areas frequently had little or no
awareness of available war pensions or rehabilitation support, often
discovering entitlements years later through informal channels such as
whanau, fellow veterans, or the RSA rather than through Crown outreach.®3¢
The lack of knowledge was particularly severe in isolated rural areas and
appears to have been the greatest barrier to accessing support during the
period under review, yet the Crown did little to address this problem and
appeared largely unaware of it.%3” Contemporary evidence from Te Puna
Ora o Mataatua further confirms that Maori veterans in rural regions continue
to face difficulties, including inadequate knowledge of available
entitlements.%*® Together, this demonstrates that Maori in rural areas did not
receive rehabilitation support access on an equal basis with those living in

urban centres.
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Social Cultural Barriers

TSOI 3.6.4.4. Were Maori servicepeople less likely to access rehabilitation
support due to social and/or cultural barriers? If so, did the Crown address

these barriers or have a duty to do so?

433. The evidence demonstrates that significant social and cultural barriers
impeded Maori veterans’ access to rehabilitation support. Although Maori
ex-service personnel were technically eligible to participate in the RSA,
many veterans—particularly those who served in the Viet Nam War—
experienced rejection, hostility, and exclusion rather than support upon

returning home.®3°

434, The RSA functioned as an important source of information and assistance
concerning veterans’ entitlements, yet the Crown failed to adequately
address the barriers preventing Maori veterans from meaningfully
participating in that institution.®*° As a result, many Maori veterans were
effectively excluded from informal support networks that facilitated
awareness of rehabilitation entittements and assistance processes. The
marginalisation of Maori within the RSA was further reflected by the fact that
Maori remained a minority within membership and did not attain senior

leadership positions until the 2000s.%4'

435. The persistence of these barriers is reflected in contemporary evidence
showing that Maori veterans continue to face systemic obstacles in

accessing rehabilitation support.542

436. Mr Edrich Naden gave evidence of how difficult it is for veterans to access
available support from Veterans’ Affairs. He is computer illiterate and has

had difficulty with non-response by case managers assigned to him.543

639

640

641

642
643

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,
at 107; E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [42].
Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014, dated 27 June 2025, Wai 2500, #G1,
at 110.

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,
at 110.

F Te Kani, Brief of Evidence dated 7 August 2025, Wai 2500, #G4, at [27].

E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, at [121] — [129].

160



437.

Frances Te Kani of Te Puna Ora o Mataatua identified multiple
interconnected barriers, including limited knowledge of entitlements, lack of
trusted face-to-face engagement, long delays in claim processing,
geographic isolation, limited English literacy, and burdensome application
procedures. 44 Additional social challenges, such as inadequate basic
services, health and housing difficulties, transport barriers, and
intergenerational trauma, further restricted Maori veterans’ ability to access
available support.®*® Collectively, this evidence demonstrates that the Crown
failed to adequately address the social and cultural conditions necessary to
ensure Maori veterans could access rehabilitation support on an equitable

basis.

Support Designed for Maori

3.6.6. To what extent did the Crown provide, or otherwise have a duty to

provide, rehabilitation support specifically designed for Maori?

438.

439.

The evidence indicates that the Crown did not provide rehabilitation support
specifically designed for Maori to any substantial extent, despite
acknowledging obligations consistent with Treaty principles. Instead, the
Crown largely relied on mainstream structures, particularly the RSA, to
disseminate information and support to ex-service personnel, even though

those structures were not well equipped to meet Maori needs.546

As Dr King's report explains, the majority of rehabilitation support information
was disseminated through the RSA. However, Maori veterans encountered
significant social and cultural barriers within the organisation. Evidence from
veterans such as Hirini Henare and Charlie Parkinson demonstrates that
Maori ex-service personnel often perceived the RSA as more responsive to
Pakeha veterans and experienced a lack of respect within the
organisation.®*” Maori representation within the RSA remained minimal for

much of the relevant period, particularly at national executive and leadership
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levels, with Maori veterans not attaining senior leadership positions until the
2000s. %4 Those who served after 1950 also comprised only a small
proportion of RSA membership, and Maori were an even smaller minority
within that group.%4°

440. These circumstances strongly suggest that the Crown’s reliance on the RSA
as the principal body for consultation and dissemination of veterans’ support
was inadequate in relation to Maori.®*® Where the Crown knew, or ought
reasonably to have known, that Maori veterans faced barriers to participation
within the RSA, it arguably had a duty to develop alternative or targeted
mechanisms of rehabilitation support that were culturally accessible and
responsive to Maori needs. Instead, the Crown adopted a generalised
approach that treated Maori and non-Maori veterans as though their

circumstances and needs were identical.?®

441, The legislative framework further reinforces the conclusion that there was
little meaningful effort to provide rehabilitation support specifically designed
for Maori. Although ministerial advice stated that the Veterans’ Support Bill
was intended to comply with Treaty of Waitangi principles, neither the
legislation itself nor the parliamentary debates explained how such
compliance would be achieved. %52 The Act contained no substantive
reference to Maori or the Treaty, apart from limited recognition of customary
Maori marriages.®® This reflects the broader integrationist approach within
Crown policy, whereby Maori were treated formally the same as non-Maori
without recognition of their distinct cultural, social, and rehabilitative

needs.%%
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442, Consequently, there is little evidence that the Crown assessed how
rehabilitation systems and war pension policies affected Maori ex-service

personnel as a distinct group.5%®

443, Importantly, although the Crown acknowledged Treaty obligations during the
legislative development process, this acknowledgement did not materialise
in the final legislation. A memorandum from the Minister of Veterans’ Affairs,
Nathan Guy, stated that “it is intended that the bill will comply with...the
principles of the Treaty of Waitangi”, yet the practical implications of this
statement are unclear because the legislation ultimately contained no Treaty

provisions or Maori-specific mechanisms.5%

444, Parliamentary debates similarly failed to address how the legislation would
give effect to te Tiriti principles. %’ References to Maori veterans were
confined largely to historical service in earlier conflicts, rather than
consideration of Maori needs within the rehabilitation system created by the
Bill itself.5%®

445, Accordingly, the evidence supports the conclusion that the Crown provided
rehabilitation support to Maori primarily through mainstream systems rather
than through rehabilitation measures specifically designed for Maori. %
While the Crown recognised, at least rhetorically, that Treaty principles were
relevant, there is little evidence that this recognition translated into concrete
policy, legislative protections, culturally responsive support structures, or

targeted rehabilitation initiatives for Maori veterans.
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Consultation

3.6.6.1. Did the Crown consult with Maori when developing its policies and

practices concerning rehabilitation support?

446. The evidence demonstrates that the Crown did not meaningfully consult
Maori in the development of rehabilitation policies and practices relating to
veterans’ support. Instead, the Crown relied predominantly on mainstream
institutions and consultation processes that inadequately represented Maori
perspectives, resulting in legislative and policy frameworks that failed to
address the distinct rehabilitative needs of Maori veterans and their

whanau. %60

447, The legislative framework itself reflects this absence of Maori participation.
The War Pension Acts 1943 and 1954, as well as the Veterans’ Support Act,
contain no substantive provisions specifically directed toward Maori
veterans. %" Maori were also largely absent from decision-making roles
within the war pension system and in the development of the Veterans’
Support Act.%82 This absence strongly indicates that Maori perspectives
were not meaningfully incorporated into the formulation of rehabilitation

policy or practice.

448. Rather than engaging directly with Maori communities, the Crown relied
heavily on consultation with the RSA when developing veterans’ legislation
and policy.®®® The RSA was treated by the Government as the authoritative
representative body for service personnel due to its size, institutional
standing, and political influence.®4 Although other service organisations
existed, none possessed the RSA’s comparable access to ministers or

policymakers.%5 Consequently, the views communicated to the Government
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were largely those of the RSA leadership and membership rather than the

full diversity of veterans’ experiences.%%

449, However, Maori representation within the RSA remained limited throughout
much of the relevant period.®®” Maori constituted only a small minority of the
organisation’s membership and had minimal representation at the national
executive level.®® As a result, Maori had very limited influence within the
RSA’s internal decision-making processes, and Maori perspectives,
aspirations, and experiences were not proportionately reflected in the

positions advanced to the Government.®%°

450. This structural imbalance had direct consequences for rehabilitation
policymaking. Because the Crown relied so extensively on the RSA as its
principal consultative body, Maori participation in legislative and policy
development was effectively filtered through an organisation in which Maori
exercised limited influence. ° In practical terms, Maori voices were
marginalised within the very process through which veterans’ support
systems were designed. The Crown, therefore, cannot be said to have
undertaken meaningful consultation with M&ori merely because Maori
theoretically had access to general consultation structures dominated by

non-Maori interests.”"

451. The broader legislative and regulatory framework reinforces this conclusion.
Most legislation, regulations, and policies concerning veterans’ support
contained no explicit provisions recognising Maori needs or perspectives.72
There is little evidence that the Crown sought input directly from Maori as a

distinct group during the development of support measures for ex-service
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personnel®”3. While Maori could technically participate in public consultation
processes or through organisations such as the RSA, this amounted only to
participation within generalised structures rather than targeted engagement

with Maori communities.®™

452. This approach reflected the Crown’s broader integrationist policy framework
during the relevant period.®”® Under this model, Maori were expected to
engage through mainstream institutions rather than through dedicated
mechanisms, recognising their status, perspectives, and rehabilitative needs
as tangata whenua.®”® Combined with the limited Maori participation in policy
development structures,®”” this integrationist approach disadvantaged Maori
veterans and their whanau because their unique cultural, social, and
rehabilitative circumstances were insufficiently recognised in the design of

veterans’ support systems.67®

453. The evidence suggests that this pattern continued into the modern legislative
framework. The development of the Veterans’ Support Act 2014 appears to
have involved limited direct consideration of the specific needs of Maori
veterans.®”® Maori perspectives were not systematically incorporated into
the legislative design process, and Maori do not appear to have been
adequately represented within decision-making structures associated with

the war pension system or the Veterans’ Support Act.5%

454, Importantly, the evidence indicates that where Maori are specifically
consulted, laws and policies are more likely to contain measures addressing

Maori rehabilitative needs. This underscores the significance of meaningful
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and direct engagement with Maori communities in policy development
affecting Maori veterans and their whanau. The absence of such
engagement in the veterans’ support context demonstrates a significant
failure by the Crown to adequately consult Maori in the development of

rehabilitation policy and practice.

455. Taken together, the evidence establishes a consistent pattern. Although
Maori were disproportionately represented in military service, they were
significantly under-represented within the institutions through which the
Crown sought advice on veterans’ policy.®8' By relying predominantly on the
RSA as its principal consultative body, despite M&ori’s limited presence and
influence within that organisation, the Crown failed to ensure that Maori
perspectives were adequately reflected in rehabilitation legislation and
policy.®®? As a result, rehabilitation systems affecting Maori veterans and
their whanau were developed largely without their meaningful participation
and without sufficient recognition of their specific cultural and rehabilitative

needs.583

Over-representation and Rehabilitation

3.6.6.6. Did the Crown consider the overrepresentation (if any) of Maori in the
military when developing its policies and practices concerning rehabilitation

support?

456. The evidence suggests that the Crown did not adequately consider the over-
representation of Maori in the Armed Forces when developing policies and
practices concerning veterans’ support and rehabilitation. Maori were
significantly over-represented in military service, particularly within the Army,
compared with their proportion of the wider population.%* Despite this

substantial contribution to military service, Maori participation in the

681

682

683

684

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,
at 63, 108, and 116.

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,
at 101, 108, and 116.

Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,
at6, 7, 63, and 153.

P Cleaver, Maori and Military Service for the Crown 1946 — 2017 dated 24 August 2018, Wai 2500, #A250,
at 120 — 122; Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai
2500, #G1, at 88, 153, and 156.

167



development of legislation and policy affecting service personnel remained

limited.585

457. This disparity is further illustrated by the position of Maori within the RSA,
the principal body relied upon by the Crown for consultation on veterans’
matters. As noted in King’s report, Maori were “a minority within a minority”
within the RSA. %8¢ Although Maori served in disproportionately high numbers
in the Armed Forces, they remained minimally represented within the
primary organisation through which the Crown sought advice and developed

veterans’ policy.%’

458. Accordingly, the evidence demonstrates a clear imbalance between Maori
participation in military service and Maori influence in policymaking. While
Maori made a disproportionate contribution to the Armed Forces, the Crown
failed to ensure equivalent Maori representation within the structures
responsible for shaping rehabilitation policy and veterans’ support
systems.® This indicates that the Crown did not sufficiently take Maori over-
representation in military service into account when developing its policies

and practices concerning veterans.
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Dr J King noted in his report that “Even without detailed figures, it is clear that Maori would have been a
minority among the Association’s membership” This observation refers to the membership of the Returned
Services’ Association (RSA). Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27
June 2025, Wai 2500, #G1, at 108.

“Maori ex-service people were a minority within this minority, and appear to have held few positions within the
national executive.” Maori ex-service people were a minority within this minority, and appear to have held few
positions within the national executive. Dr J King, Crown Assistance to M&ori Ex-Servicepeople 1950 — 2014
dated 27 June 2025, Wai 2500, #G1, at 116.
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dated 27 June 2025, Wai 2500, #G1, at 116.

P Cleaver, Mdori and Military Service for the Crown 1946 — 2017 dated August 2018, Wai 2500, #A250, at
120 — 122; Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai
2500, #G1, at 88, 153, and 156; King noted in his report that “Even without detailed figures, it is clear that
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membership of the Returned Services’ Association (RSA). Dr J King, Crown Assistance to Maori Ex-
Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1, at 108.

168



Treaty breaches

Equity

459.

460.

461.

The Crown breached the Treaty principle of equity by failing to ensure that
Maori veterans had substantively equal access to rehabilitation support

when compared with non-Maori veterans.

Although Maori veterans were formally eligible for rehabilitation assistance,
the evidence demonstrates that access was not equal in practice. The
Crown relied heavily on mainstream veteran support structures, particularly
the RSA, as a gateway to information, advocacy, welfare assistance, and
reintegration support. However, Maori veterans frequently experienced the
RSA as unwelcoming, culturally unsafe, or inaccessible. The evidence of
veterans such as Charlie Parkinson [331], [403] and [439], Hirini Henare
[431] and [439], Turo Rahui [405], Rangi Fitzgerald [406], and Johnny Kopae
[398] shows that Maori and Viet Nam veterans were often discouraged from
participating in the very institutions through which rehabilitation support was

communicated and accessed.

The Crown’s failure was not merely a failure of equal treatment. It was a
failure to secure equal outcomes. By continuing to rely on systems that were
known, or ought reasonably to have been known, to operate inequitably for
Maori, the Crown failed to ensure that Maori veterans could access
rehabilitation support on the same practical basis as non-Maori veterans,

particularly Pakeha veterans.

Active Protection

462.

463.

The Crown also breached the principle of active protection. That principle
required the Crown to take positive steps to protect Maori veterans’ access
to rehabilitation support, including by identifying and removing barriers that

prevented Maori from receiving the assistance to which they were entitled.

The evidence demonstrates that the Crown failed to do so. Maori veterans

faced multiple barriers, including exclusion from RSA networks, lack of
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464.

knowledge about entitlements, absence of Maori-focused outreach, closure
of regional rehabilitation offices, discontinuation of home visits, limited rural
access, lack of te reo Maori information, and reluctance among some Maori

veterans to seek assistance through mainstream bureaucratic systems.

These barriers were not isolated or minor. They were systemic. The
evidence indicates that lack of knowledge was the greatest barrier to
accessing rehabilitation support, yet the Crown failed to adequately
investigate, remove, or ameliorate that barrier. The Crown’s reliance on
passive dissemination measures, particularly through the RSA, was
insufficient. Active protection required targeted, culturally appropriate, and
practical assistance to ensure Maori veterans could actually access support.

The Crown did not provide that assistance.

Partnership

465.

466.

467.

The Crown breached the principle of partnership by failing to meaningfully

consult Maori in the development of rehabilitation policies and practices.

The Crown relied predominantly on the RSA as its principal consultative
body in veterans’ matters. However, Maori were a small minority within the
RSA and had limited influence at leadership or national executive levels for
much of the relevant period. Reliance on the RSA therefore did not amount
to meaningful consultation with Maori. It meant that Maori perspectives were
filtered through a mainstream institution that did not adequately represent

Maori veterans’ experiences, needs, or aspirations.

There is little evidence that the Crown directly engaged with Maori veterans,
whanau, hapd, iwi, or Maori organisations when designing rehabilitation
systems. Nor is there evidence that Maori perspectives were systematically
incorporated into the War Pensions Acts, rehabilitation policies, or the
Veterans’ Support Act 2014. The resulting framework contained little
substantive recognition of Maori veterans as Maori. This failure to engage

directly and in good faith with M&ori amounted to a breach of partnership.
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Options

468.

469.

470.

The Crown breached the principle of options by failing to provide Maori
veterans with genuine access to both mainstream and culturally appropriate

rehabilitation support.

The Crown’s approach was largely integrationist. Maori veterans were
expected to access the same mainstream structures as non-Maori veterans,
despite evidence that those structures did not meet Maori needs. In
particular, the Crown relied on the RSA and general English-language
information channels, while failing to develop Maori-specific pathways,
Maori-led support mechanisms, te reo Maori materials, or culturally safe

access points.

The effect was that Maori veterans had no meaningful alternative when
mainstream systems were inaccessible, unsafe, or ineffective. The principle
of options required the Crown to ensure Maori could access support as
citizens and as Maori. By failing to provide rehabilitation support designed
for Maori cultural, linguistic, social, and whanau realities, the Crown denied
Maori veterans that choice.

Tino Rangatiratanga

471.

472.

473.

The Crown breached the principle of tino rangatiratanga by failing to enable
Maori authority, participation, and control in the design and delivery of
rehabilitation support affecting Maori veterans and their whanau.

Maori were significantly represented in military service, yet they were under-
represented in the institutions through which rehabilitation policy was
developed. The Crown did not adequately account for Maori over-
representation in the Armed Forces, nor did it ensure corresponding Maori

influence in veterans’ policy, rehabilitation design, or support delivery.

The absence of Maori-specific legislative mechanisms, Maori-led
consultation, and culturally grounded rehabilitation pathways meant that

Maori had little ability to shape systems that directly affected them. The
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Overall

474.

475.

Crown’s reliance on mainstream institutions, without ensuring Maori

authority or meaningful participation, undermined tino rangatiratanga.

The Crown failed to ensure Maori veterans could access rehabilitation
support equitably; failed to actively remove known or foreseeable barriers;
failed to consult Maori meaningfully; failed to provide culturally appropriate
alternatives; and failed to enable Maori authority in the design and delivery

of support systems.

The prejudice was significant. Maori veterans missed out on information,
entitlements, advocacy, welfare assistance, and reintegration support, in
some cases for decades. These failures were systemic and enduring, and

they amount to serious breaches of the Crown’s Treaty obligations.

Prejudice

476.

477.

Maori veterans were at times not treated as well by the RSA as their Pakeha
counterparts.®® This differential treatment is significant. The RSA was the
primary avenue through which ex-service personnel were expected to
participate in, and become informed about, rehabilitation and support
measures. Where Maori veterans experienced exclusion or inequitable
treatment within that institution, their participation was inevitably diminished.
The consequence was a structural barrier to information and assistance that

Pakeha veterans were more readily able to access.

The practical impact of this failure is illustrated by the evidence before the
Tribunal. Of the nine claims represented by Tamaki Legal at this stage, only
one veteran—Mr Edrich Naden, who served in two conflicts: the Malayan
Emergency and the Viet Nam War—was made aware of the availability of a

housing loan.5%
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Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 106 — 108.

E Naden, Brief of evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [9].
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478.

479.

480.

This evidence demonstrates a systemic failure in the Crown’s dissemination
of information about available rehabilitation support. The majority of veterans
whose evidenced has been canvassed by the Claimants were unaware of
entittements that were available to them. In circumstances where Maori
veterans were already less likely to engage with the RSA due to the
treatment they experienced, reliance on those channels to communicate
support measures was plainly inadequate. The inevitable result was that
Maori veterans were disproportionately left unaware of, and therefore unable
to access, the assistance to which they were entitled. This constitutes clear
prejudice arising from the Crown’s ineffective dissemination of information

and its reliance on channels that did not equitably reach Maori veterans.

The lack of, or inadequate provision of rehabilitative measures for Maori
veterans by the Crown has also led to many of these veterans feeling a
sense of whakahthrt, or a feeling of embarrassment and inadequacy. They
felt and feel this way because after they returned from their service, they
could not carry out their cultural responsibilities within the structures of their
whanau, hapl and hapori. This whakahiht also negatively affected the
veterans’ ability to tuku, or pass on these responsibilities to their offspring,

creating intergenerational harm and damage.

Maori veterans served their country with distinction and commitment, often
in conflicts far from their homes and whanau. They did so with the
reasonable expectation that, upon their return, they would receive fair
treatment and equitable access to the rehabilitation assistance established
for returned servicemen. Yet the evidence before the Tribunal demonstrates
that many Maori veterans did not receive the same opportunity to benefit
from those measures. Through its reliance on dissemination channels that
did not adequately reach Maori veterans—particularly where those channels
operated within institutions in which Maori experienced exclusion—the
Crown failed to ensure that Maori veterans were placed in an equal position
to access the support available to them. The claimants therefore respectfully
ask the Tribunal to recognise the prejudice suffered, to affirm that these
failures were inconsistent with the Crown’s obligations under te Tiriti o

Waitangi, and to recommend meaningful measures of acknowledgement
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and redress so that the service and sacrifice of Maori veterans, and the

injustice they endured, are properly recognised.

Recommendations Sought

481.

482.

483.

484.

485.

486.

487.

488.

The Claimants refer to paragraphs [462] — [475] and seek findings that the

Crown breached those principles of te Tiriti.

Claimants seek a recommendation that the Crown makes a full, public and
unreserved apology for those actions and omissions found to be in breach
of te Tiriti.

Embed Treaty obligations in legislation. The Act should expressly recognise
the principles of Te Tiriti o Waitangi, including partnership, active protection,

and equity.

Provide for kaupapa Maori service delivery. The current system lacks Maori-
designed and Maori-delivered services. Provision should be made for

commissioning kaupapa Maori veteran support services.
Adopt an equity-based framework. The regime should move beyond equal
treatment and ensure equitable outcomes, taking into account the specific

needs and circumstances of Maori veterans.

Improve accessibility. This includes:

a. Simplified claims processes;
b. Proactive outreach; and
C. Enhanced advocacy and navigation support.

Strengthen accountability. The Crown should be required to collect and

report data on Maori veteran outcomes, and to monitor equity performance.

Broaden the definition of “veteran”, Concerns regarding the narrow definition

of “veteran” have persisted since the enactment of the 2014 Act, including
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489.

490.

491.

492.

493.

litigation and calls for reform. Legislative clarification is required to ensure

that all those affected by service are appropriately recognised.

Provide for Maori partnership or governance. As sought by Anette Sykes &
Co, a senior level independent Maori Advisory Board ought to be established
by legislation or binding Order-in-Council. The board should have genuine
decision-making authority over aspects of rehabilitation related practices
and policies, and be partnered with on policy design and delivery that Maori
have particular interests in determining. The board will be independent to
the NZDF and comprised of external members with relevant expertise, and
its decision would be binding on the institution. Appointment of members

would be through an iwi and hapd nomination process.

The claimants respectfully submit that the Tribunal should find that the
Crown, by relying primarily on the RSA as the principal avenue for the
dissemination of rehabilitation information, failed to ensure that Maori
veterans had equitable access to information regarding support measures.
In circumstances where Maori veterans experienced exclusion or inequitable
treatment within that institution, the Crown’s reliance on those channels
created a structural barrier that disproportionately disadvantaged Maori

veterans.

We therefore seek a finding from the Tribunal that the Crown’s acts and
omissions in relation to the dissemination of rehabilitation information to
Maori veterans were inconsistent with the principles of te Tiriti o Waitangi

and resulted in significant prejudice to Maori veterans and their whanau.

We further submit that the Tribunal should recommend that the Crown
formally acknowledge and apologise to Maori veterans and their whanau for
the prejudice suffered as a consequence of the Crown’s failure to ensure
that rehabilitation support measures were communicated through channels

that were accessible and appropriate for Maori.

We also seek a recommendation that the Crown establish an appropriate
redress mechanism for Maori veterans and their whanau who were unaware

of, and therefore unable to access, rehabilitation assistance—including
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494.

495.

housing loans and other support measures—because of the Crown’s

ineffective dissemination methods.

Finally, counsel submits that the Tribunal should recommend that the Crown,
in partnership with Maori veterans and relevant Maori organisations, develop
culturally appropriate and accessible mechanisms for the communication
and delivery of veteran support services so as to ensure that Maori veterans
are not again disadvantaged by reliance on institutions or processes that
have historically excluded them.

The delivery of these culturally appropriate support measures to Maori
veterans and their whanau need to provide access to rongoa Maori,
whakanoe and whakawatea processes, marae-based and whanau-based
healing programmes, kaumatua-led support and culturally grounded mental
health and wellbeing services. In relation to the Wai 2382 claimants, such
support should expressly recognise the spiritual, emotional, and whanau
impacts arising from the service of the late Nuki Aldridge and provide
pathways for healing and restoration designed and delivered in accordance

with tikanga and matauranga Maori.

Potential Significant Changes to the Veterans’ Support Act 2014

496.

497.

There is evidence the Crown is contemplating significant changes to the
Veterans' Support Act 2014 in response to recent litigation by the estate of
a Viet Nam veteran in the High Court. While it is not clear what, if any, action
the Crown may take in response, the evidence in the public domain shows
the Crown is at least considering a legislative response. If the Crown pursues
a response of this kind, counsel submit there is a risk the Crown’s response
would curtail Parliament’s original benevolent intentions when passing the
Act.

In August 2025 the High Court released a decision regarding an appeal
made by Veterans’ Affairs against a decision of the Veteran’s Entitlements
Appeal Board (the “VEA Board”). The VEA Board had in October 2024,
upon reconsideration accepted an application made by the late Sir Harawira
Gardiner (“Ta Harawira”) whereby he sought a disablement pension.
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498. In July 2021 Ta Harawira was diagnosed with glioblastoma, a rare type of
brain tumour.®®' Ta Harawira applied to Veterans’ Affairs for a disablement
pension for his glioblastoma on the hypothesis that it was related to
exposure to Agent Orange during his service in the Viet Nam War.592

499, To apply for a disablement pension, Ta Harawira needed to show that the
available material was consistent with his glioblastoma being service-
related. % While there was a statement of principles applicable to
glioblastoma, none of the factors that must exist set out included Ta
Harawira’s hypothesis.5* Veterans’ Affairs contention in its appeal to Grau
J of the High Court was that if a statement of principles applies to a condition
but not to the claimant’s case then that claimant’s application cannot be

advanced.5%°

500. Both Grau J and McQueen J in their respective decisions disagreed with this
contention by Veterans’ Affairs. While there was a statement of principles
that applied to the condition, they interpreted that no statement of principles
applied to the specific hypothesis. As no statement of principle was
applicable, s 15 of the Act was engaged, and required the decision-maker to
decide whether the claim was consistent with a hypothesis that is reasonable.
If it is, the claim must be accepted, unless there were reasonable grounds

for believing his glioblastoma was not service-related.%

501. Justice Grau upheld and entirely agreed with McQueen J’s earlier decision
in the High Court regarding Ta Harawira’s application.%®” Justice McQueen
concluded that s 14 of the Act created a default process for determining
claims, but not an exhaustive process, and that Parliament intended for

claims made by veterans for service-related conditions to be considered and
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502.

503.

504.

determined on substantive grounds,®® as opposed to being determined in

accordance with any technicalities.®®°

Hon Chris Penk, Minister for Veterans and Mr Alexander Brunt, Acting Head
of Veterans’ Affairs have recently made public comments relevant to the
Crown’s potential response(s) to this litigation. They provided responses to
questions posed to them about Ta Harawira’s litigation in the Foreign Affairs,
Defence and Trade Committee in its annual reviews of the Ministry of
Defence and NZDF. These reviews were conducted in the scrutiny weeks in

December 2025, as part of the parliamentary calendar.

In this committee Mr Penk and Mr Brunt indicated Mr Penk was in the
process of receiving advice from Veterans’ Affairs about the implications of
this litigation, and that the government was still considering potential
responses. Mr Penk agreed that a hypothetical response to the litigation

could include a legislative response.”®

Counsel acknowledge it appears the Crown’s position on its (potential)
response is not yet decided. If the Crown were to legislate to make its
contention from these appeals the law, then this would undermine the
relevance of and render out-of-date any potential findings by the Tribunal
regarding the Veterans’ Support Act 2014 during this stage of the inquiry. It
would also cause prejudice to Maori veterans because it would mean that
less qualifying veterans would be able to receive a disablement pension
under the Act for a condition that is service-related. They would be
prejudiced because their condition may be included in a statement of
principles, but their hypothesis did not accord with the factors listed within
the statement of principles but could otherwise be a reasonable hypothesis

(more than a possibility, consistent with the known facts, and not
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The General Manager of Veterans’ Affairs New Zealand v The Estate of Lieutenant Colonel Ta Harawira
Gardiner KNZM [2023] NZHC 1897, at [74] [Appendix A: Bundle of Authorities, Tab 3, at 57].

Veterans Affairs’ Act 2014, s (10)(b)(iv).

Hon C Penk and Mr A Brunt in 2024/25 Annual review of the Ministry of Defence; 2024/25 Annual review of
the New Zealand Defence Force held on 2 December 2025, Foreign Affairs, Defence and Trade Committee,
available via: https://vimeo.com/1142264169. The responses from Mr Penk and Mr Brunt relevant to the issue
are at 00:03:50 - 00:12:32 of the recording.
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inconsistent with proved or known scientific facts) without reasonable

grounds for believing otherwise.

505. Counsel submit for these reasons it would be appropriate for the Crown to
provide an update to the claimants on its potential relevant legislative

changes to the Act.
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8.

THE VIET NAM WAR

Overview of Submissions

506.

507.

508.

509.

The Viet Nam War is a conflict that has marred our nation and our veterans
with controversy and division. The Viet Nam War created enormous political
and public debate in New Zealand.”®' Viet Nam veterans have claimed, in
this inquiry and in other fora, that they faced negative sentiment, derision
and exclusion upon their return from their service in the war. They have also
alleged negative effects for them and their offspring associated with their
exposure to the war’s toxic environment. Veterans have also levelled
criticism at some of the Crown’s official inquiries undertaken in response to
these allegations. These submissions will address the Claimants’ concerns

regarding these topics.

In summary, the Crown’s actions and omissions regarding the anti-Viet Nam
War sentiment Maori Viet Nam veterans faced and the allegations these
veterans made regarding the adverse health effects they and their offspring
have suffered have breached te Tiriti principles of active protection and
partnership. The TSOI addressed in relation to these issues are 3.8.5, 3.10,
3.11 and 3.12.72

In relation to Issue 3.8.5, counsel’s submissions below will establish that the
Crown did very little to shield Viet Nam War veterans and their whanau from
anti-war sentiment, and that these acts and omissions by the Crown
contributed and exacerbated the sentiment experienced by these veterans
to their detriment.

Regarding Issue 3.10, these submissions will establish that in relation to the
toxic environment of the Viet Nam War, this is answered in the affirmative.
The Crown has already provided a concession regarding the Viet Nam War
and Issue 3.10.1, which is below. Regarding Issue 3.10.2, the Crown knew

about concerns from overseas regarding the use of the Operation Ranch
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S Clarke, After the War — The RSA in New Zealand, (Penguin Random House New Zealand, 2016), at 186
and 187.
Waitangi Tribunal, Tribunal Statement of Issues for the Military Veterans Kaupapa Inquiry dated 14 December
2022, Wai 2500, #1.4.4.
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510.

511.

512.

513.

Hand herbicides in the Viet Nam War, but these concerns did not factor into
decision making when considering the withdrawal of our troops from the

conflict.

Regarding Issue 3.10.2.1, by the time that the Crown had received the
overseas studies presenting concerns about the Operation Ranch Hand
herbicides, it had already committed most of the troops that would serve in
the conflict. Though the NZDF did not have operational control of our troops
in the Viet Nam War, it appears to counsel that the Crown did not consider
these overseas when making decisions about Maori servicepeople’s
ongoing presence in the Viet Nam War. Issues 3.10.2.2 and 3.10.2.3 are

answered in the negative by these submissions.

Regarding Issue 3.11 and 3.12, these are answered in the negative by these
submissions. Regarding Issues 3.11.1 and 3.12.1, the Crown was aware of
allegations that Maori ex-servicepeople who served in the Viet Nam War and
their experienced adverse health effects, including intergenerational health
effects, by 1980 at the latest.

Regarding Issues 3.11.2, 3.12.2, 3.11.2.1 and 3.12.2.2, the Crown failed to
appreciate implications arising from information it received about the extent
of the spraying of Operation Ranch Hand herbicides in Phuoc Tuy province
and the extent to which Maori servicepeople operated in areas that had been
sprayed with these herbicides. This is a significant failing by the Crown, and
it would plague its response to concerns raised about the toxic environment
of the Viet Nam War for decades after it received this information. Issues
3.11.2.3, 3.11.2.4 and 3.12.2.3 are answered in the negative.

Regarding Issue 3.11.4, the Crown did not provide specific rehabilitation
support for Maori ex-servicepeople who reported experiencing adverse
health effects until it agreed to the Memorandum of Understanding with Viet
Nam veteran representative organisations in December 2006. The most
notable of these support measures (ex-gratia payments) are available to all
Viet Nam veterans provided they are diagnosed with a ‘Prescribed
Condition’. This list of Prescribed Conditions is based on the findings of an

ongoing, significant and reliable study. The Crown in recent years, however,
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has not been proactive in its provision of these measures following an

update to this list of recognised conditions by this overseas study.

514. Counsel will provide a summary of New Zealand’s involvement in the Viet
Nam War and make submissions regarding the Crown’s actions towards
Maori Viet Nam veterans, mainly considering its actions after withdrawal
from the conflict, including general and specific rehabilitative measures for

Viet Nam veterans.

515. It is first necessary to consider some of the wider context surrounding the
war, the reasons for the Crown’s (eventual) direct military involvement, and

how Viet Nam veterans were involved in the war.

Background to the Viet Nam War

Cold War Alliances and Foreign Policy

516. New Zealand adopted the policy of ‘forward defence’ in Asia to keep
communism from New Zealand. To implement this policy New Zealand
entered an alliance with Australia and the US in 1951 (“ANZUS”). New
Zealand committed to obligations under the South East Asia Treaty
Organisation (“SEATO”). These new international ties were largely
responsible for New Zealand’s eventual military involvement in the Viet Nam

War.703

517. During the Cold War the US was concerned with the spread of communism

cascading to new countries under the “Domino Theory”.”% These concerns
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K Walker, Health and Social Impact of M&ori Military Service for the Crown dated 23 June 2023, Wai 2500,
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27, at 240 — 243]; K Walker, Health and Social Impact of M&ori Military Service for the Crown dated 23 June
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Authorities, Tab 29, at 253 — 254].
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and the ANZUS alliance shaped New Zealand’s officials’ views.”%® However,
officials were also hesitant about becoming directly involved in South Viet

Nam, a conflict they judged as having a small chance of success.”

New Zealand in the Second Indo-China/Viet Nam War: 1963-75

New Zealand’s Motivations in Military Involvement

518. New Zealand accepted the British and American view that Viet Nam was a
crucial point on the front line against communist expansion in Asia,’”®” but
were tactically reluctant to join a massive, allied military involvement.”%
Chronic political instability in Saigon made New Zealand officials chary of
the possible counter-productive consequences of US-led external military
intervention in South Viet Nam.” New Zealand also assessed its resources
were already stretched because of our involvement in the Malayan

emergency and the Indonesia-Malaysia confrontation.”"°

519. When New Zealand did finally agree to become directly involved in the
conflict, the decision was made because of international alliances and
considerations, with domestic considerations playing no role in the decision.
The decision was driven by diplomats and officials who warned that doing
otherwise would involve challenging the fundamental assumptions on which

New Zealand’s post-Second World War national security doctrine rested.”"
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520.

521.

522.

Pressure from the US, and the perception of likely adverse effects on its
alliance with the US if it omitted to involve itself militarily, was the driving
force in New Zealand involving itself in the conflict.”'? The US being central
to New Zealand’s national security doctrine, and the risk that it would lose
its alliance with the US, led New Zealand to reach its reluctant decision to

send a military contribution to Viet Nam.”"3

The Crown wanted to do what was necessary to honour its newfound
allegiances with Australia and the US (in particular), but it faced criticism
from sizeable portions of the voting public for the merits, justifications and

estimated effects of the Viet Nam War.

An aim of the Crown’s approach to its commitment to the Viet Nam War,
particularly while Keith Holyoake was Prime Minister, was to minimise the
financial costs it incurred because of the commitment(s) to the war. Counsel
submit this approach from the Crown negatively affected its Viet Nam
veterans and their experience during and after their service. It affected their
departure to the war and their reception by the Crown upon and after their

return.

Least Possible Cost of Commitments to the War

523.

524.

Throughout the Viet Nam War, the Crown sought to minimise the

economic/financial costs it incurred because of its involvement in the conflict.

New Zealand'’s first combat commitment to the Viet Nam War was made in
July 1965 when an artillery battery replaced the non-combatant engineers.”"*
An artillery battery was chosen because it would allow it to maintain its full

national identity, be less likely to incur heavy casualties, and cost less than
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| McGibbon, New Zealand’s Vietnam War: A history of combat, commitment and controversy, Exisle,
Auckland, 2010, at 35 and 74.

R Rabel, New Zealand and the Vietnam War — Politics and Diplomacy, Auckland University Press, Auckland,
2005, at 93.

Ministry for Culture and Heritage, New Zealand'’s road to Vietnam, Vietnam War — Memories of New Zealand
and the Vietnam War, accessed at <https://viethamwar.govt.nz/nz-vietnam-war/new-zealands-road-to-
vietnam>, [Appendix A: Bundle of Authorities, Tab 29, at 254].
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the alternatives.”'® It appeared the best way for the Crown to satisfy alliance

commitments while also minimising domestic political or economic costs.”'®

525. New Zealand’s commitment to the conflict was parsimonious. It provided just
four guns for the battery. Despite common practice indicating that the size
of the battery should be six guns, Holyoake, seizing on a mistake by a
government official and, ever mindful of the costs of combat involvement,
directed New Zealand’s battery to operate with four guns.”"” This was later
increased to 6 guns.’'® Less than 100 personnel would serve in this

contingent.”"®

526. When the Battery departed New Zealand for the conflict in 1965, it was ‘done
on the cheap’; New Zealand'’s flight crews were expected to accommodate
for these flights within its normal operating schedule as no additional funding
was provided to account for the cost associated with the newly added flights

to Viet Nam.”®

527. From 1966, most of New Zealand’s force served under the 1 Australian Task
Force (“1 ATF”). It provided for New Zealand’s service requirements in a
variety of fields, operating closely with Australians and largely conforming to

Australian imperatives in fighting.”?'

528. The commander of 1 ATF operationally controlled New Zealand troops, but
administrative control of our troops was retained by the much lower ranked

V Force commander.
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2005, at 95.

R Rabel, New Zealand and the Vietnam War — Politics and Diplomacy, Auckland University Press, Auckland,
2005, at 99 and 100.

C Pugsley, L Barber, B Mikaere, N Prickett, R Young, Kiwis in Conflict | A History of New Zealanders at War,
(Bateman Books in associated with Auckland Museum, Hobsonville, 2024), at 271.

I McGibbon, New Zealand’s Vietnam War: A history of combat, commitment and controversy, Exisle,
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| McGibbon, New Zealand’s Vietnam War: A history of combat, commitment and controversy, Exisle,
Auckland, 2010, at 86.

I McGibbon, New Zealand’s Vietnam War: A history of combat, commitment and controversy, Exisle,
Auckland, 2010, at 234.
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529.  With the end of the Confrontation in Borneo’? in the latter half of 1966,7%3
came pressure from New Zealand’'s allies to commit the 1 Royal New
Zealand Infantry Regiment (“1RNZIR”) and the New Zealand Special Air
Service (“NZSAS”) to the Viet Nam War. This pressure became difficult to

ignore, and they were committed in 1967 and 1968 respectively.’?*

530. When the involvement of a contingent of 26 personnel from NZSAS was
agreed to in September 1968, replacing an equal number of infantry in a
replacement draft, the involvement of this contingent was agreed to on the
basis that it would not involve any alteration in the total number of

replacements or any increase in costs.”?®

531. New Zealand’s combat involvement in the conflict ended in late 1972 when
the 2 New Zealand Army Training Team Viet Nam (“2 NZATTV”) was
withdrawn from South Viet Nam. At the time, after eight years of military
involvement, it was the end of New Zealand’s longest of all its active

operational commitments overseas.’?
Summary of Combat Experiences for New Zealand Servicepeople
532. Our servicepeople in the Viet Nam War experienced a civil war involving

guerilla conflict, where the presence of women and even children amongst

the enemy was possible. This set the conflict apart from previous wars.”?’
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The Confrontation in Borneo was caused by Indonesian infiltrators seeking to destabilise and destroy the new
Malaysian Federation as part of President Sukarno’s konfrontasi, as per | McGibbon, New Zealand’s Vietnam
War: A history of combat, commitment and controversy, Exisle, Auckland, 2010, at 75.
Manati Taonga — Ministry for Culture and Heritage, NZ and Confrontation in Borneo, updated 4 October
2021, accessed at <https://nzhistory.govt.nz/war/confrontation-in-borneo> [Appendix A: Bundle of Authorities,
Tab 30, at 263].
| McGibbon, Southeast Asia and New Zealand | A History of Regional and Bilateral Relations — Chapter 1 —
The Defence Dimension, New Zealand Institute of International Studies in association with Victoria University
Press, Wellington, 2005, at 22 and 23.
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Auckland, 2010, at 486 and 487.
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533. Our troops undertook counter-insurgency operations aiming to destroy units,

as opposed to gaining and holding territory.”?

534. Our servicemen were also fighting foes often indistinguishable from civilians
which exacted strains on them that had not been faced before by their

comrades from previous conflicts.”?°

Maori Viet Nam Veterans’ Exposure to Negative Sentiment

535. These submissions address the Claimants’ concerns regarding the negative
anti-Viet Nam War sentiment Maori servicepeople faced upon returning
home. They also address concerns of prior exclusion from branches of the
RSA.

536. The principle of active protection requires the Crown to actively protect the
rights and interests of Maori.”° In agreeing to te Tiriti, the Crown guaranteed
active protection towards Maori interests, extending to include Maori
themselves.”' This duty applies to all rights and interests across all statutory
regimes and fields of Crown policy.”? It also requires honourable conduct

by, and fair processes from the Crown in its decision-making.”?

537. The principle of partnership acknowledges that te Tiriti created a relationship
akin to a partnership “with mutual obligations to act reasonably and with the

utmost good faith.””3*
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538.

539.

540.

The Tribunal has previously observed that te Tiriti requires the parties to
resolve matters through ongoing dialogue and partnership and that neither

party could impose its will over the other.”

In light of the Tribunal’s jurisprudence regarding the principles of active
protection and partnership, counsel submit the Crown had a duty to actively
protect the interests of its Maori Viet Nam veterans, to protect their well-
being and wairua from negative anti-war sentiment and to dispel
misinformation which could be affecting their standing at a local and national

level.

Counsel’s submissions below will demonstrate that the Crown’s actions and
omissions in these regards are in breach of the principles outlined above.
This is because the Crown failed to shield Viet Nam veterans from negative
sentiment, encourage the public to distinguish the contentious merits of
military involvement in the conflict from the veterans who served their
country in the conflict, and return and acknowledge the majority of them in a
dignifying manner. The Crown also failed to take any effort to address the

problem of Viet Nam veterans being excluded from branches of the RSA.

Public Crown Acknowledgements and Apology

541.

542.

The TSOI addressed in relation to anti-war sentiment is Issue 3.8.5.7% The
submissions below will establish that the Crown did very little to shield Viet
Nam War veterans and their whanau from anti-war sentiment, and that these
acts and omissions by the Crown contributed and exacerbated the sentiment
experienced by these veterans to their detriment.

The Crown has already made public acknowledgements, concessions and
apologies to Viet Nam veterans regarding anti-war sentiment through its
2006 MOU. The Crown agreed to formally apologise to Viet Nam veterans
which acknowledged their service to New Zealand, ”®” and for a senior
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Waitangi Tribunal, Te Mana Whatu Ahuru, vol 1, (Wai 898, 2023), at 210.

Waitangi Tribunal, Tribunal Statement of Issues for the Military Veterans Kaupapa Inquiry dated 14 December
2022, Wai 2500, #1.4.4, at [3.8.5].

A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Appendix A, Wai 2500,
#F7(a), at [2.3(a)].

188



representative of the NZDF to deliver a formal statement to Viet Nam

veterans.”38

543. In 2008, the Crown’s official apology to Viet Nam veterans included an
apology for the manner in which their service was “not recognise[d] as it
should have been, when it should have been [...]” and for inadequate

support extended to them after their return home from the conflict.”®

544, Robin Klitscher, a Viet Nam veteran himself,”*° apologised on behalf of the

RSA for the attitude it to had taken to the veterans of the war.”"

545. Further to this, (now Sir) Lieutenant General Jerry Mateparae, (then) Chief
of the New Zealand Defence Force, made several acknowledgements in his
address at “Tribute08”. His address included several acknowledgements,

including: 742

a. that controversy connected with the war was corrosive, and for

many of the men and women who served, it became noxious;

b. Veterans arrived back to unwarranted derision, and to an ungrateful

and unwelcoming world;

C. NZDF did not do enough to assist veterans, especially those who
left the Army, Navy or Air Force soon after returning to New
Zealand;

738

739

740

741

742

A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Appendix A, Wai 2500,
#F7(a) at [3.2(a)], [3.2(b)], and [3.2(d)].
‘Ministerial Statement to Parliament — Crown apology to Viet Nam veterans’, 29 May 2008, Beehive website,
accessed at <https://www.beehive.govt.nz/release/ministerial-statement-parliament-crown-apology-viet-
nam-veterans> [Appendix A: Bundle of Authorities, Tab 41, at 304].
Manati Taonga — Ministry for Culture and Heritage, Vietnam Veterans List — Sqn Ldr Robin John Klitscher,
Vietham War - Memories of New Zealand and the Vietnam War, accessed at
<https://viethamwar.govt.nz/veteran/sqn-ldr-robin-john-klitscher> [Appendix A: Bundle of Authorities, Tab 33,
at 275].
I McGibbon, New Zealand’s Vietnam War: A history of combat, commitment and controversy, Exisle,
Auckland, 2010, at 535.
Lieutenant General J Mateparae, “Address by Lieutenant General J. Mateparae ONZM Chief of Defence
Force - TRIBUTEO8”, (Wellington, June 2008), accessed aat
<https://viethamwar.govt.nz/sites/default/files/documents/nzdf-apology.pdf>, at 1 and 2 [Appendix A: Bundle
of Authorities, Tab 31, at 267 and 268].
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d. NZDF could and should have done more to stand by the veterans,
to provide them with “refuge from the storm of negative public

opinion [they] had to weather”; and

e. That Viet Nam veterans were told not to wear their uniform in public.

546. To conclude, he asked, on behalf of the New Zealand Defence Force, for
the veterans’ forgiveness for their shortcomings in the past and apologised

for the impact these shortcomings had on the veterans and their families.

The Controversy of the Viet Nam War in New Zealand

547. The Viet Nam War was our most controversial military experience of the 20t
century.” There was an organised anti-Viet Nam War movement from the
mid-1960s.744 Protestors organised multiple anti-war protests and marches.
The conflict had a major political impact on New Zealand, and for the first
time, a sizeable element of the population opposed the nation’s commitment
to the conflict.”#® This opposition was based mainly on the grounds that New
Zealand was abetting self-interested American support for a corrupt South
Vietnamese government and was interfering in a civil war as opposed to

responding to clear-cut communist aggression.”

The Journey to War

548. When the 161 Battery left New Zealand’s shores via aircraft in 1965, it did
so as the first of New Zealand’s military forces to depart for war by aircraft
as opposed to by sea from the port of Wellington. This departure was also

‘done on the cheap’, without crowds of approving citizens cheering them on

743
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S Clarke, After the War — The RSA in New Zealand, (Penguin Random House New Zealand, 2016), at 186
and 187.

Manatid Taonga - Ministry for Culture and Heritage, The Vietnam War, accessed at
<https://nzhistory.govt.nz/war/vietnam-war> updated 9 March 2023, [Appendix A: Bundle of Authorities, Tab
28, at 245-252].

| McGibbon, Asian conflicts — Withdrawal from Vietnam, Te Ara — the Encyclopedia of New Zealand, accessed
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R Rabel, The New Oxford History of New Zealand — Chapter 11 — New Zealand’s Wars, Oxford University
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their way and shrouded in secrecy. Army authorities also wanted to minimise

the chance of protests interrupting the departure.”’

549. During the conflict troops were replaced using the unit and trickle systems.”48
The gunners were replaced with the former, and infantry with the latter. A
significant portion of the official total of New Zealand’s Viet Nam veterans
(3033),74° around one third (1018), would also continue serving in conflicts
after the Viet Nam War.”*® This meant that the contingent of Viet Nam
veterans who returned to New Zealand immediately after the conclusion of
combat involvement was much smaller than the total number of veterans

who had served in the conflict.

The Return Home

550. Many of New Zealand’s Viet Nam veterans are greatly dissatisfied with their
return home from the conflict. Upon their return, Viet Nam veterans
experienced a national rejection of the value of their service, linked to

political opposition to the war and social changes.”"

551. The manner in, and the environment to, which our soldiers returned home to
negatively contrasted with previous conflicts. This was in part because a
sizeable proportion of New Zealand’s population opposed the Crown’s
involvement in the Viet Nam War.

552. Our Viet Nam veterans did not return as heroes to cheering crowds as there
had been for those returning from the world wars.”? The conflict was also

considered a failure; the involvement of US and NZ troops did not prevent
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the fall of South Viet Nam.”®® Neither was their presence in Viet Nam

welcomed by many Vietnamese.”*

553. Viet Nam Veterans held a sense of abandonment by the Defence Force and
Army in particular, at least in part because the Army omitted to adequately
‘de-programme’ its combat troops who were returning to a civilian
environment from a hostile, combative and counter-insurgency

environment.”®®

554. Many veterans were vilified as “baby killers” or “murderers” upon their return
home.”*® Mr Edrich Naden experienced this when he was at a pub with some
of his fellow Viet Nam veterans.”®” Other veterans and kaikorero in this
inquiry also had similar experiences.”® These kinds of remarks being made

to Viet Nam veterans is also corroborated by McGibbon.”°

555. Counsel submits that the Crown failed to shield Viet Nam veterans and their
whanau from anti-Viet Nam war sentiment, especially anti-war sentiment

based on misinformation like the kinds detailed above.

Few Formal Acknowledgement of Service

556. In 1972, there was a civic parade down Queen Street in Tamaki Makaurau
for military units who had returned to New Zealand in a large enough group.
The military contingent for this parade was comprised of members of the 161
Battery and 4 Troop NZSAS.”®0
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557. This parade was attended by the Minister of Defence, David Thomson.
Some veterans were doubtful if, and of the extent, this could be seen as an
official welcome home. McGibbon notes however that Thomson had
travelled to Auckland to welcome some of the troops at Whenuapai and was

on the saluting dais for this parade.”®"

558. In 1972, Keith Holyoake’s National government, which had been in
government since before the start of the Viet Nam War,”®2 were defeated by
Norman Kirk’s Labour party at the general election.”?

559. The (then) recently incumbent Defence Minister Arthur Faulkner also met
training teams at Whenuapai when they returned in December 1972, but this

was dismissed by many of the soldiers as political grandstanding.”®*

560. Whatever the officiality of these actions by the Crown, these efforts involved
only a minority of veterans who had served in the conflict. Most veterans of
the War returned without formal acknowledgement.”®® There was no official
welcome home for gunners who returned before 1971, many infantrymen,

and soldiers and nurses who served in other units.”®®

561. The infantry companies that had served in the War, after serving in the
conflict, initially returned to Malaysia and later Singapore where they were
reabsorbed into the 1%t Battalion, Royal New Zealand Infantry Regiment
(1RNZIR). It was not until six months after the conflict that most of these
infantry personnel returned to New Zealand with men who had not served in
Viet Nam.”®7
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P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
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562.

563.

564.

565.

566.

567.

Counsel refer to paragraphs [9.3] and [175] to [179] of Sykes’ & Co generic
closing submissions on tikanga Maori which evidence a broad and general
omission by the Crown to whakanoa our troops who had been made tapu

because of their involvement with armed conflict overseas.”®®

Counsel also submit that the Crown’s omission to have an established and
consistent whakanoa or ‘de-programming’ process for its Viet Nam veterans
was a missed opportunity to conduct base-line health assessments, inquire
into the times veterans might have been exposed to components of the
War'’s toxic environment, collect information about the veterans’ plans for
their life after service, and collect the veterans’ updated contact information

for them and their next of kin.

Counsel submit these steps would have helped to alleviate many of the
issues and the errors with the Crown’s treatment of Viet Nam veterans

counsel outline in the submissions below.

Claimant kaikorero, Mr Edrich Naden, gave evidence that the Army told him
and his fellow returning soldiers not to wear items that identified them as Viet
Nam war veterans.”® This is corroborated by Lieutenant General Jerry

Mateparae’s statement referenced above at [545d].

These directions exacerbated the shame felt by Maori servicepeople upon
their return from the conflict. They felt shameful because they were being
directed by the Crown to hide symbols of their service. Their service and

their sacrifices would not be acknowledged nor celebrated.

Decades later, in 1998, a group of Viet Nam veterans organised ‘Parade 98
— Viet Nam Remembered’. The government agreed to contribute $100,000
towards the parade and commemorative service. However, this parade
came many years after the veterans had returned from the conflict and
experienced the backlash and anti-war sentiment from the public of New

Zealand.

768 A Sykes, K Delamere-Ririnui, J Potaka, R Manley, Generic closing submissions on Tikanga Maori dated 8
May 2026, Wai 2500, #3.3.78 at [9.3], [175] — [179].
769 E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1 at [90].
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568. In more recent years, Cabinet has recognised the contentiousness of the
conflict and the indignity of widespread condemnation soldiers faced from

their fellow New Zealanders on their return home.”"°

Experiences of Exclusion from RSA Branches

569. Upon return from their service, Viet Nam veterans were failed by the Royal
New Zealand Returned and Services’ Association (RSA). Some were
excluded from some branches of the RSA, despite the fact that they had
served in a war, and that RSA had supported New Zealand’s involvement in

the war.”""

570. Several sources provide direct evidence about or corroborate Viet Nam
veterans not being accepted or feeling welcome by their local RSA
branches. This includes Rangi Clarry Fitzgerald,””? Wai 2055 witness Mr E
Naden,””® Mr Turo Rahui,””* Mr Terrance Steedman,’”® Mr Sam Williams,"”®
Mr Cecil Poa,”” Mr Eric Albert,””® the Chadwick Report,””® the JWG’s

Report,”® and many other witnesses.”®' The rationale reported in at least
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March 2016, Wai 2500, #A132, at [39] — [41]; C Keelan, Brief of Evidence of Campbell Keelan dated 22 June
2016, Wai 2500, #A187, at [16] and [17].
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some of these cases was that the Viet Nam War was perceived to not be a

‘real war’.

571. Mr Stephen Clarke, an ex-employee and ex-Chief Executive of the RSA
(2008-2013) and an independent historian, suggests Viet Nam veterans

being made welcome by RSAs was the exception, not the rule.”®?

572. It was not until the late 1990s that Viet Nam veterans become more involved
in RSA events, partly fuelled by the fact that they were still struggling to have

their service recognised.”®

573. Counsel submit the Crown failed to take any substantive measures to
address this problem. The Crown failed to take steps to protect their standing
in the veteran community, allowing the exclusion of Viet Nam veterans from
branches of the RSA to continue without communicating with the RSA about

the problem.

The Crown’s Relationship with the RSA

574. The RSA was founded in 1916 by soldiers returning to New Zealand from
the First World War.”® It is an incorporated society under the Incorporated
Societies Act 2022. It has a national body and several Local Returned

Services’ Associations.”8®
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S Clarke, After the War — The RSA in New Zealand, (Penguin Random House New Zealand, 2016), at 190
and 191.
S Clarke, After the War — The RSA in New Zealand, (Penguin Random House New Zealand, 2016), at 190
and 191.
G Romano, NZRSA: The early years of working for soldiers, Auckland War Memorial Museum - Tamaki
Paenga Hira. Updated: 17 February 2016, accessed at
<https://www.aucklandmuseum.com/discover/collections/topics/nzrsa-the-early-years-of-working-for-
soldiers> [Appendix A: Bundle of Authorities, Tab 35, at 283].
RNZRSA, The RNZRSA Manual - Chapter 2 - The RSA Movement, accessed at
<https://www.rsa.org.nz/assets/Chapter-2-The-RSA-Movement.pdf> [Appendix A: Bundle of Authorities, Tab
36, at 289].
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575.

576.

577.

578.

579.

For much of the 20" century, the RSA was a large and powerful organisation
that exerted significant political influence in New Zealand.”®® It had a close

relationship with the New Zealand Government.”®”

Before and during New Zealand’s involvement in the Viet Nam War, the
Crown was engaging in an open dialogue with the RSA about the conflict.
Following our Viet Nam veterans’ return home, counsel submit it would have
been reasonable for the Crown, once it became aware that Viet Nam
veterans were being excluded from of the RSA’s branches, to engage in a

discussion about the treatment and acceptance of these veterans.

Counsel recognises that it would have been unreasonable and improper for
the Crown to seek to single out and control the actions and rules of the RSA.
However, to counsel’s knowledge, the Crown omitted to engage in any form
of discussion or communication with the RSA about any perceived issues

regarding the acceptance of Viet Nam veterans at the RSA’s branches.

It also omitted to take any actions to dispel the common myth that the Viet

Nam War was not a ‘real war’.

These omissions, counsel submit, was a failure to actively protect the

interests of Maori Viet Nam veterans.

Crown Obligations to Protect Freedoms of Expression

580.

In the Crown’s Statement of Response to TSOI 3.8.5, it stated it was

constrained from unreasonably inhibiting freedom of speech.”®®
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Dr J King, Crown Assistance to Maori Ex-Servicepeople, 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 102.

Dr J King, Crown Assistance to Maori Ex-Servicepeople, 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 102.

G Allan, J Gough, S Barr, L Borthwick, The Crown’s Statement of Response as at 31 May 2023 in Relation
to Parts Ill, IV and V of the Tribunal’s Statement of Issues dated 31 Mei | May 2023, Wai 2500, #1.3.1, at 19.
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581.

582.

583.

While the Crown “was constrained from unreasonably inhibiting freedom of
expression of anti-war sentiment”,”® this did not restrict its ability to actively

protect the interests of Maori veterans without inhibiting freedom of speech.

The Crown could and should have made public statements that sought to
steer public criticism of the war away from the veterans, including Maori, that
fought in it. Particularly for instances of attacks targeting Maori veterans that

were based on misinformation.

The inherent humanity, dignity and mana of Maori veterans could have been
upheld by such a statement(s) from the Crown without needing to engage in
a debate about the merits of the conflict. The Government has an important
leadership role in helping New Zealanders distinguish clearly between the
decisions of the Government of the day and the service of New Zealand’s

armed forces.”™°

Summary Regarding Negative Sentiment and Crown Breaches

584.

585.

586.

Counsel submit these actions and omissions by the Crown constitute
breaches of the Crown’s duty to actively protect Maori Viet Nam veterans

and their interests.

The Crown wanted to honour its allegiances with Australia and the US (in
particular) but faced criticism from sizeable portions of the voting public for

its involvement in the Viet Nam War.

The evidence demonstrates that Viet Nam veterans faced strong negative
anti-Viet Nam War sentiment from protestors and members of the public
upon their return home from their service. Instead of minimising the mental
and emotional harm caused by anti-Viet Nam War sentiment, the Crown’s

actions and omissions exacerbated this harm. This sentiment went largely
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790

G Allan, J Gough, S Barr, L Borthwick, The Crown’s Statement of Response as at 31 May 2023 in Relation
to Parts Ill, IV and V of the Tribunal’s Statement of Issues dated 31 Mei | May 2023, Wai 2500, #1.3.1, at 19.
Joint Working Group on Concerns of Viet Nam Veterans, Report and Recommendations of the Joint Working
Group on Concerns of Viet Nam Veterans, 26 April 2006, Wai 2500, #A10, at 22.
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587.

588.

589.

unabated and unaddressed by the Crown for many years until its formal and

public apology in 2008.

The Crown also failed to properly acknowledge and express appreciation for
the service of and the sacrifices Viet Nam veterans made in the conflict. The
evidence also demonstrates the Crown informed Viet Nam veterans to hide
from the public things which could identify them as a veteran of the Viet Nam
War and failed to shield them and their whanau from anti-Viet Nam war
sentiment, especially anti-war sentiment based on misinformation (e.g., Viet

Nam veterans were ‘baby-killers’).

Viet Nam veterans also experienced unfounded exclusion and negative
sentiment from branches of the RSA. The Crown did not attempt to open a
dialogue with the RSA about this exclusion of Viet Nam veterans by the
branches, nor the unfounded basis upon which veterans were being
excluded by the branches. The Crown allowed these branches of the RSA
to hold prejudicial attitudes and exclude Viet Nam veterans from their
clubhouses unabated, failing to seek to address misinformation relied on by

these branches.

Counsel repeat paragraphs [162] and [241d] above, and paragraphs [3] and
[45] to [49] of the generic closing submissions regarding enlistment issues
and decisions to deploy,”" noting in particular the over-representation of
Maori who served in Viet Nam. Because of this, counsel also submit the
Crown’s duty to actively protect Maori from anti-war sentiment is heightened
given the relatively greater rate of prejudice Maori faced as a result of their

overrepresentation.

The Toxic Environment of the Viet Nam War

Overview of Submissions

590.

The Toxic Environment of the Viet Nam War, allegations about the

environment’s potential effects on people, various medication conditions

791

A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy dated 5
May 2026, Wai 2500, #3.3.77, at [3], [45] — [49].
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591.

592.

593.

594.

595.

associated with that toxic environment, and governments’ responses to
these allegations have lingered in the lives and psyche of Viet Nam veterans

and their offspring long after the war ended.

The Crown has breached the principles of active protection and partnership
because for decades it failed to undertake an analysis of important and
pertinent information it retained which related to the spraying of Operation
Ranch Hand herbicides in Phuoc Tuy province. This omission meant two of
its government inquiries belaboured under a fundamentally incorrect
understanding of the extent of herbicide spraying in Phuoc Tuy. These
government inquiries also relied on a controversial and discredited historical

account of the conflict.

The Crown also undertook a health study of veterans and their offspring
without first acquiring adequate advice and abandoned this health study
without meaningfully informing veterans of the reasons for this decision. It
also failed to follow up on any of the information received, or with the

responders about the health conditions they were suffering.

The Crown also breached active protection and partnership because it failed
to monitor, provide information about and develop policy based on important
and significant overseas studies about health conditions associated with Viet

Nam'’s toxic environment.

Counsel identify various sections of the TSOI which are relevant including
3.10.2, 3.10.2.1 - 3, 3.11.2, 3.11.21 - 4, 3.12, 3.12.1, 3.12.2, 3.12.21 -

3.7%2 Counsel will make submissions on them below.

The Crown has also already acknowledged that Maori servicepeople at all
places to which they were deployed and for the duration of their deployments
in the Viet Nam War were put in situations where they were likely to be

exposed to a toxic environment.”? Accordingly, counsel’s submissions will
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Waitangi Tribunal, Tribunal Statement of Issues for the Military Veterans Kaupapa Inquiry dated 14 December
2022, Wai 2500, #1.4.4, at [3.10.2], [3.10.2.1] — [3], [3.11.2], [3.11.2.1] — [4], [3.12], [3.12.1], [3.12.2], and

[3.12.2.1] - [3].

G Allan, J Gough, S Barr, L Borthwick, The Crown’s Statement of Response as at 31 May 2023 in Relation
to Parts Ill, IV and V of the Tribunal’s Statement of Issues dated 31 Mei | May 2023, Wai 2500, #1.3.1, at 21.
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not go into detail around the times and places Maori servicepeople were

likely exposed to a toxic environment.

Elements of the Viet Nam War’s Toxic Environment

596. Counsel endorses the findings of the Joint Working Group on Concerns of
Viet Nam veterans (“JWG”) in its 2006 report to the Government, which
identifies the following elements that constituted the toxic environment of the

Viet Nam War:7%

a. The aerially delivered herbicides used during Operation Ranch
Hand;
b. Herbicides that were hand-sprayed by New Zealand soldiers

around camp perimeters and living areas. These herbicides were

often sprayed with little or no protective equipment worn by the

soldiers;
C. Pesticides, used to control malaria carrying-mosquitos;
d. Dapsone, a controversial anti-malarial treatment;”® and
e. Residues of agricultural chemicals, including lead-arsenic and other

heavy metals connected with rubber plantations, as New Zealand

troops were based near rubber plantations.

597. Before and during the Viet Nam War, the US undertook Operation Ranch
Hand, an extensive aerial spraying campaign, between January 1962 and
February 1971. In total, more than 74 million litres of herbicides were

sprayed across a vast area of (then) South Viet Nam and parts of Laos.
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Joint Working Group on Concerns of Viet Nam Veterans, Report and Recommendations of the Joint Working
Group on Concerns of Viet Nam Veterans 26 April 2006, Wai 2500, #A10, at 12

For further information about this, please see K Walker, Health and Social Impact of M&ori Military Service
for the Crown, Wai 2500, #A251, at 344 and 345.
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598. The JWG’'s report also noted that New Zealand troops were
disproportionately “in the field” and therefore more likely to be exposed to

Viet Nam’s toxic environment.”®

Lack of Protective Equipment and Safety Protocols

599. Ground-based defoliation spraying occurred in the 1 Australian Task Force
(“1 ATF”) base area from 1966 and continued until September 1971.7%
McGibbon confirms herbicides were also sprayed around the perimeters of
camps. Protocols were ordered to be followed when spraying these

herbicides, but few troops followed them.”®®

600. In his presentation to the Health Select Committee, Col (ret.) Ray Seymour
concluded that New Zealand servicepeople did conduct hand-spraying of
herbicides around established base areas in Phuoc Tuy province.”® He also
concluded that the defoliation team would be required to handle toxic

chemicals and follow strict safety precautions.8%

601. 1 ATF had an established policy for the spraying of herbicides (presumably
regarding ground spraying) in 1968. Among some of the points listed in the

policy, includes the following:&%!

a. While spray was not toxic to humans when dispersed as a spray on
vegetation, casualties can be caused by spillage of the chemical
concentrates on the skin, by inhalation of the spray, and by
prolonged wetting of the skin and clothes by the spray; and
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Joint Working Group on Concerns of Viet Nam Veterans, Report and Recommendations of the Joint Working
Group on Concerns of Viet Nam Veterans 26 April 2006, Wai 2500, #A10, at 39.
M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at [JC.100], at 2076.
I McGibbon, New Zealand’s Vietnam War: A history of combat, commitment and controversy, Exisle,
Auckland, 2010, at 280.
Report of the Health Committee, Inquiry into the Exposure of New Zealand defence personnel to Agent
Orange and other defoliant chemicals during the Vietnam War and any health effects of that exposure, and
transcripts of evidence dated October 2004, Wai 2500, #A7, at 245 and 246.
M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at [JC.100], at 2015.
M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at [JC.100], 2013.
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b. Full face respirators and rubber gloves must be worn by all
members, including drivers, when spraying with spray guns is in

progress.

602. In March 1969 1 ATF produced a document regarding this policy that
acknowledged the toxicity of the chemicals used and the requirement for

rigid safety precautions by intelligent operators.8%?

603. The SMO of 1 ATF conducted an investigation into the spraying of herbicides
by its troops in the base camp areas and along the perimeter fence in
January 1968. Soldiers who had conducted spraying were interviewed and
admitted to paying very little attention to safety precautions when spraying.
These soldiers admitted to various actions, including removing respirators,
not replacing respirator cartridges, removing protective goggles, not
immediately removing soiled 82 clothes and not taking showers after

completion of spraying.8%

604. Peter Yule refers to an experimental herbicide test conducted around the
HORSESHOE barrier fence at the base in Nui Dat. Herbicides were sprayed
from a pump mounted on the back of a truck, and by high pressure, hand-
held sprayers. The team spraying these herbicides paid little attention to
safety precautions. Major Holt, a scientist who recorded the details of this
experimental test, noted that those who had paid little attention to safety
precautions had become sick after the test. Members of those who sprayed
the herbicides reported sick with sore eyes, nose-bleeds, ulcers in the mouth
and infected cuts. Herbicides had been spilled by at least one of the
operators who had made little or no attempt to wash off the herbicides.

Safety gear had also been discarded with the soldiers spraying without eye-

M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at [JC.100], at 2015.
Soiled is the term used in the report and most likely refers to clothes which have been splashed by or had
chemicals spilled on it.
M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at [JC.100], at 2026 and 2027.
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shields, respirators or gloves. 8% Following this incident, stricter safety

precautions were introduced for herbicide sprayers.8%

605. In August 1970, the 1 ATF Hygiene Officer had raised concerns about the
Australian Army’s insecticide policy and so two significant changes were
made. The following month, the hygiene officer raised the alarm about a
fundamental error in the use of insecticides at the Australian bases in Viet
Nam. Warnings were issued in December 1970 about the dangers of
residual insecticides. Yule states this effectively confirms that dangerous
insecticides had previously been used around Australian bases by untrained

personnel.8%7

606. 1 ATF policy relating to herbicides appears to have been updated in 1970,
with the 1982 Australian Army Report noting major differences. These

include:808

a. The side effects from “weedicides and soil sterilants” were blistering
of the skin, toenails dropping off, and fatality resulting from systemic
poisoning from continued absorption, inhalation or swallowing of

the spray of any of the concentrate;

b. Oilproof gloves were directed to be worn during mixing and
spraying;
C. Boots wet from spraying herbicides were directed to be thoroughly

dried out before re-use, and were to be treated to “Dubbin” or an
equivalent to prevent them from becoming saturated with

chemicals; and
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P Yule, The Long Shadow: Australia’s Vietnam Veterans since the War, Sydney: NewSouth Publishing and
Australian War Memorial, 2020, Wai 2500, #F30, at 222 — 225.

P Yule, The Long Shadow: Australia’s Vietnam Veterans since the War, Sydney: NewSouth Publishing and
Australian War Memorial, 2020, Wai 2500, #F30, at 225.

P Yule, The Long Shadow: Australia’s Vietnam Veterans since the War, Sydney: NewSouth Publishing and
Australian War Memorial, 2020, Wai 2500, #F30, at 229 — 231.

M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at [JC.100], at 2013 — 2014.
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d. All personnel engaged in spraying must have a shower, using soap,

for no less than five minutes at the end of each spraying session.

607. In 1971, a Deputy Commander of the Task Force noted in a report that
several soldiers of the Task Force had been hospitalised due to
‘indiscriminate use’ of Reglone by soldiers, that a return of the drums of the
chemical was ordered, that the toxicity of the chemical could not be under-
rated, and that officers had been unaware of the strict and necessary safety

precautions for using the chemical.8%®

608. All Australian army personnel who served in Viet Nam (except, possibly
some based in Saigon) were exposed to insecticides as all locations where
Australians were based were regularly sprayed. ' From 1968, New
Zealand’s V and W Companies were integrated with Australian infantry
battalions in Anzac battalions.®'

6009. Yule states in The Long Shadow: Australia’s Vietnam Veterans since the
War that many veterans told stories detailing the careless use of chemicals
around Nui Dat.8"?

610. Mr Crawford concludes that the findings of Australian investigations together
with limited New Zealand evidence, clearly establish that the New Zealand
personnel undertaking the spraying of herbicides in knapsack sprayers were
generally given no or inadequate training in how to safely apply

herbicides.8'3

611. Several kaikorero in this inquiry have provided evidence about the
undertaking of spraying around their camp, the precautions provided and

equipment (or lack thereof) provided to them for spraying. Mr E Naden
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M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at [JC.100] at 2077.

P Yule, The Long Shadow: Australia’s Vietnam Veterans since the War, Sydney: NewSouth Publishing and
Australian War Memorial, 2020, Wai 2500, #F30, at 231.

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [15].

P Yule, The Long Shadow: Australia’s Vietnam Veterans since the War, Sydney: NewSouth Publishing and
Australian War Memorial, 2020, Wai 2500, #F30, at 226.

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [43].

205



provided evidence that those who undertook spraying of the perimeter fence
of the base camp in Nui Dat were not informed about the chemicals they
would be spraying, were not told to wear protective equipment, nor was there
any decontamination process for those who undertook the spraying.®'4

612. Several other claimants and kaikorero provided evidence about the spraying

of chemicals around the base camp.®'®

613. The existence of careless attitudes among some servicepeople towards the
use and spraying of herbicides appears to be supported by comments made
NZDF personnel who provide evidence in the Chadwick Inquiry. 8
Submitters in the inquiry also provided evidence about the spraying of

vegetation around base perimeters.?'”

Treatment of Servicepeople’s Attitudes

614. While there is some evidence of servicepeople being apathetic regarding
procedure and protective equipment, many of the experiences detail a lack
of formal provision of protective equipment or instruction of protocols for the
spraying, as opposed to apathy or flaunting of safety protocols by the

veterans’.

814

815

816

817

E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [77] —
[79].

For further information, please see: K Taurua, Brief of Evidence of Kingi Eruera Taurua dated 1 March 2016,
Wai 2500, #A102, at [46] — [50]; Mr R Kahuroa gave evidence in: Waitangi Tribunal, Transcript — Oral Hearing
Week One, held 24 — 26 August at Muriwai Marae, Gisbourne dated 9 September 2015, Wai 2500, #4.1.2, at
266 — 269; Mr K Tauroa gave evidence in: Waitangi Tribunal, Transcript — Oral Hearing Week Two, held 19
October — 21 October 2015 at Otiria Marae, Moerewa dated 27 April 2016, Wai 2500, #4.1.4, at 128; G Nicol
/ K Nicol, Joint brief of evidence of Gavin Russell Alan Nicol and Daughter Katrina Nicol dated 14 March 2016,
Wai 2500, #A130, at [2]; Mr G Nicol also gave evidence in: Waitangi Tribunal, Transcript - Oral Hearing Week
Four, held 4 April 2016 at Wairaka Marae, Whakatane dated 10 May 2016, Wai 2500, #4.1.5, at 135 and 136;
C Lucas, Brief of Evidence of Coral Lucas dated 23 March 2016, Wai 2500, #A143, at [14]; Ms C Lucas also
gave evidence in: Waitangi Tribunal, Transcript - Oral Hearing Week Four, held 4 April 2016 at Wairaka
Marae, Whakatane dated 10 May 2016, Wai 2500, #4.1.5, at 209; T Howse, Brief of Evidence of Tony Joseph
Howse dated 20 June 2016, Wai 2500, #A175, at [29] and [30]; Mr T Howse also gave evidence in: Waitangi
Tribunal, Transcript - Oral Hearing Week Five, held 4 July 2016 at Tuahiwi Marae, Kaiapoi, Christchurch
dated 19 August 2016, Wai 2500, #4.1.6, at 406, lines 25 — 31.

Report of the Health Committee, Inquiry into the Exposure of New Zealand defence personnel to Agent
Orange and other defoliant chemicals during the Vietnam War and any health effects of that exposure, and
transcripts of evidence, October 2004, Wai 2500, #A7, at 240, 244, 245, 247, and 248 — Corrected transcripts
of evidence dated 3 December 2003 and 10 December 2003 recording evidence provided by Colonel (Rtd)
Raymond Seymour, Brig. Rick Attaway, Deputy Chief of Army, Captain Jason Dyhrberg, Lt Col Steven Taylor
Report of the Health Committee, Inquiry into the Exposure of New Zealand defence personnel to Agent
Orange and other defoliant chemicals during the Vietnam War and any health effects of that exposure, and
transcripts of evidence, October 2004, Wai 2500, #A7, at 111, 179, and 285.
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615. Secondly, the Crown, and whomever they delegate command, bare the
responsibility of establishing, maintaining and reinforcing the importance of
policies, procedures and protocols to minimise the risk of harm to its

servicepeople.

616. Further, the sprayers used by servicepeople appear to have easily leaked
the herbicides used for spraying onto the backs of the sprayers, regardless

of safety precautions.

Prejudice

617. Accordingly, the evidence supports a finding that the Crown did not take
reasonable steps to protect Maori servicepeople from toxic environments

through the provision of protective equipment or training.

618. The Crown failed to ensure that Maori Viet Nam veterans would operate in
an environment in which protocols, policies and procedures regarding the
use and spraying of herbicides around the Base Camp were followed and
enforced by the 1 ATF and other New Zealand service people. It therefore
failed to take reasonable steps to protect Maori Viet Nam veterans from the
war’s toxic environment through the provision of protective equipment and
training. It also failed to ensure Maori Viet Nam veterans were informed of

the risks that the use of these chemicals would pose to them.

619. Because of these failures, the Crown has breached active protection. Maori
Viet Nam veterans would have therefore been unreasonably subjected to
higher risks than they otherwise would have had it not been for the Crown’s

breaches.
Crown Knowledge Regarding Operation Ranch Hand Herbicides
620. The Crown, and more specifically the Ministry of Defence, was aware of

Operation Ranch Hand by at least mid-1967.8'® It was aware that aerial

spraying of herbicides was taking place in Phuoc Tuy province, the main

818 ) Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [36].
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province New Zealand troops were stationed during the war. This was not
an issue of major concern to the Ministry.8'® It was much more focused on

operational issues relating to New Zealand’s role in the war.82°

621. However, the Crown understood, based on reassurances from the US
Military, that the Ranch Hand herbicides presented little or no risks to human
health, and that no special precautions were needed by air or ground crews

in using the herbicides.?!

622. These risks, perceived by the US, would change following the release of

preliminary studies conducted in the US.

The 1969/70 Studies from the United States

623. In October 1969, the Executive Office of the (United States’) President’s
Office of Science and Technology released a statement outlining the result
of an initial American study that indicated that offspring of mice and rats,
whose mothers were exposed to large doses of 2,4,5-T during the early
stages of pregnancy, showed a higher than expected number of
deformities.®?? 2,4,5-T was one of the main components of Agent Orange,
which, by the end of the war, was the most sprayed herbicide in Operation
Ranch Hand.

624. Accordingly, there was a concern that 2,4,5-T could similarly be harmful to
humans. The US government announced it would impose restrictions on the
use of 2,4,5-T. The US Department of Defense would also, in future, limit its

use to areas distant from densely inhabited areas.®%

625. The Crown’s Senior Trade Commissioner in the US informed departments

of the Crown, including the Department of Health, that US Department of
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Waitangi Tribunal, Draft Transcript for Hearing Week 6, Wai 2500, #4.1.15, at 168, lines 4 — 10.

Waitangi Tribunal, Draft Transcript for Hearing Week 6, Wai 2500, #4.1.15, at 168, lines 4 — 10.

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [43].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [28].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [28].
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Agriculture had decided that liquid formulations of 2,4,5-T were an imminent

hazard to human health.8*

626. Counsel repeat paragraphs [601] to [606d] above.

627. By way of USDA Registration Numbered 6308-20, new restrictions were
placed on the use of Agent Blue. Use of the herbicide in water used for
domestic consumption, or for animals, wildlife and aquatic life, or for

irrigation purposes, was prohibited.®?

628. The US also updated its policy regarding the use of herbicides. It sought to
restrict the stresses and risks the population in South Viet Nam would face
from the use of the herbicides to be no greater than those sustained by the

US population and the US environment in normal peacetime activities.%?

629. The US Government commissioned further urgent animal studies. These
studies were officially reported in April 1970,%7 and also suggested a
potential link between 2,4,5-T and birth defects.®%®

630. The Crown was made aware of these early studies from the US and it took
steps domestically to address these concerns. The NZ Agricultural Chemical
Board recommended lowering the acceptable TCDD level to 0.1 parts per
million in 1972, and the new limit was implemented in 1973.8%° This limit was
discovered to be much lower than the levels of TCDD in the herbicides used

in South Viet Nam. Findings about the levels of TCDD in the Operation
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Senior Trade Commissioner E. J. Sutch 16 April 1970 letter to the Department of Industries & Commerce, cc:
Agriculture, D.S.1.R., Health, Wai 2500, #F5(c) [JC.030], at 0518 and 0519.

M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at [JC.100], at 2011.

M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at [JC.100], at 2010 and 2011.

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [29].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [53] and [58].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [53] — [55].
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Ranch Hand herbicides were published in The Effects of Herbicides in South

Vietnam US report released in 1974.8%°

631. Mr Crawford notes that between 1972 and 1977 there was some continuing
concern in New Zealand about the possibility of a link between TCDD and
an increased risk of birth defects.®' Concern in New Zealand, and the
response from Crown agencies, remained focused on the possibility that
pregnant women exposed to 2,4,5-T had an elevated risk of having babies
with birth defects.

632. While these studies were shared with Crown agencies/departments, no
information about these studies appears to have been shared with the
Ministry of Defence by other New Zealand government agencies.®*? Counsel
submit it is a clear failing by the Crown for it to have omitted to send these
reports to the Ministry of Defence. Both the principles of active protection
and good governance would require departments and ministries of the
Crown to share with themselves information that is pertinent to the health

and wellbeing of the Maori they interact and are responsible for.

633. When Cabinet was in the process of deliberating the withdrawal of some
troops from the conflict, it appears to counsel that these studies or a
perception of increased risks to servicepeople associated with the Ranch
Hand Herbicides did not factor in decision-making by the Crown or Cabinet.
On 21 December 1970, Cabinet resolved that the 161 Battery and NZSAS

unit would be withdrawn from Viet Nam in February 1971.83

634. Counsel submit this is a clear instance of the Crown failing to properly inform
itself of the stressors, risks and dangers posed by the Viet Nam War’s toxic
environment at the time of deployment. Given known scientific studies
linking the herbicides with birth defects in animal studies, it was reasonable

to assume that there could be harm to servicepeople. By 1971, the Crown
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [56].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [61].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [57].

R Rabel, New Zealand and the Vietnam War — Politics and Diplomacy, Auckland University Press, Auckland,
2005, at 275.

210



ought to have begun investigating the extent of spraying conducted in South
Viet Nam, and the extent to which its servicepeople and veterans may have
been exposed or been in areas that had been sprayed with the Ranch Hand
herbicides. Returning servicepeople ought to have been interviewed about
potential exposure. These records would have been invaluable for enabling
a timely response. Moreover, it would enable the Crown to monitor
servicepeople for harm. The Crown ought also to have conducted its own

animal studies to confirm results from overseas.

635. Failing these actions, the Crown at this time breached the principle of active
protection because they failed to undertake actions to ascertain whether
further action was required to protect the health and wellbeing of Maori Viet

Nam veterans and their offspring.

The HERBS Tapes and the 1982 Australian Army Report

636. In early 1980, the US provided the HERBS Tapes to the Crown. These were
records of data with map references of the aerial herbicide spraying missions
from fixed-wing aircraft in South Viet Nam.®“ The data recorded for each

mission included:&3®

a. Date of mission;

b. Province;

C. Agent type sprayed,;

d. Gallons sprayed;

e. Hectares covered; and

f. Grid coordinates of the mission.

Waitangi Tribunal, Draft Transcript for Hearing Week 6, Wai 2500, #4.1.15, at 252.
M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at 2037.
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637. Upon receipt of these records, the Crown did not make any attempt to
analyse, process or assess the potential implications of this information.
During cross-examination by counsel during Hearing Week 6, Mr Crawford
agreed that the Ministry of Defence would have been capable of undertaking

such an analysis of this information upon receipt.8%

638. In 1982, a team from the Australian Army led by Lieutenant Colonel Malcolm
Peck investigated and reported on the use of herbicides and insecticides
used in South Viet Nam (the “1982 Australia Army Report”).8"

639. The 1982 Australia Army report found some areas of the Phuoc Tuy province
received larger amounts of herbicides than was recommended. It also
concluded the Australian authorities had a far from complete picture of the

nature of the aerial spraying programme.83#

640. Mr Crawford refers to Yule who states that there were many unrecorded
defoliation and crop destruction flights, and that application rates varied
greatly.®° The application of herbicides to target areas sometimes exceeded

the recommended application rates.34°

641. The 1982 Australian Army Report notes the HERBS Tapes only record C-
123 flights and helicopters flights approved at Military Region level;
Helicopter spraying missions such as those flown by 9 (US) Inf Div and other
herbicide missions conducted using local helicopter or ground-based

spraying equipment were not recorded in the HERBS Tapes.?’
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Waitangi Tribunal, Wai 2500 Draft Transcript for Hearing Week 6, Wai 2500, #4.1.15, at 252 and 253.
J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [156].
J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [160].
J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [161] citing: P Yule, The Long
Shadow: Australia’s Vietnam Veterans since the War, Sydney: NewSouth Publishing and Australian War
Memorial, 2020, Wai 2500, #F30, at 221.
M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at 2039 and 2044.
M.J. Peck et al., Report on the Use of Herbicides, Insecticides and Other Chemicals by the Australian Army
in South Vietnam, (Canberra: Department of Defence (Army Office)), May 1982, Wai 2500, #F5(c) [JC.100]
—[JC.102], at 2037.
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642. In internal documents and in a press statement about the 1982 Australian
Army Report, Crown officials from the Ministry of Defence tended to
downplay the likelihood that New Zealand had been sprayed with Operation
Ranch Hand herbicides.?#? Officials at the time of the release of the report
also appeared to doubt the importance or utility it provided on the topic of
New Zealand’s Viet Nam veterans and their potential exposure to these
herbicides; the heading of this press statement to the Ministry of Defence

was “Little New Light in Australian Report”.843

643. Mr Crawford is critical of the Crown for omitting to make a public statement

sooner about the Operation Ranch Hand herbicides:344

After the release of the Australian Army report at the end of
1982, the Ministry of Defence was even better placed than it
had been in 1980 to make an authoritative public statement
that New Zealand personnel were almost certainly exposed to
herbicides in Viet Nam, but did not.

644. In his conclusion Mr Crawford was critical of the Crown’s omission(s) to
conduct an analysis and evaluation of the HERBS Tapes and the 1982

Australian Army Report:84°

Although it was publicly acknowledged in 1980 that aerial
spraying of herbicides took place in Phuoc Tuy province when
New Zealand personnel were serving there, no attempt was
made to pull together the full range of information available to
the Ministry of Defence on the use of tactical herbicides in
areas in which New Zealand personnel operated. In 1980, and
certainly after the publication of the 1982 Australian Army
report, the Ministry of Defence was in a good position to, at
least, publicly confirm that many aerial spraying missions were

conducted in Phuoc Tuy province and that New Zealand
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [166].

Undated press release, Little New Light in Australian Report, Def. 23/4/12 volume 4, NZDFA, [JC.006], Wai
2500, #F5(c), at 0306 — 0308.

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [167].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [274].
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personnel often operated in areas that had been sprayed.
Such a statement would have provided veterans and their
families with more certainty and would have prevented the
misstatements about the experience of New Zealand
personnel being made that so discredited the Reeves and

McLeod reports in the eyes of veterans and their families.

645. Counsel submit these are important and relevant omissions on behalf of the
Crown which would continue to negatively affect its responses to Viet Nam
veterans and their offspring for decades until the Chadwick Inquiry in 2003.

646. Therefore, the evidence demonstrates that by at least 1980 the various
relevant departments and ministries of the Crown reasonably ought to have
known that herbicide spraying missions had been carried out in Phuoc Tuy
province, and that Maori servicepeople had operated in areas in Phuoc Tuy
during the Viet Nam War that had been sprayed with Ranch Hand
herbicides.

647. We agree with Mr Crawford’s reflection that some of the eventual measures
provided through the 2006 MOU could have been implemented years earlier
if the Ministry of Defence had made proper use of the HERBS Tapes and
the 1982 Australian Army Report.346

648. The evidence demonstrates a breach of the principles of active protection.
Following the Crown’s receipt of the information referred to above at
paragraphs [636] and [638], the Crown did very little to ascertain any
implications arising from this information for Maori Viet Nam veterans. When
it did take action by launching the 1980 Health Survey, it did so from a
process in which its departments received poor advice and made ill-informed
decisions. It would then shortly after abandon the survey. It also failed to
follow up on any of the information received in the survey. This was a lost
opportunity to reach out to Maori Viet Nam veterans and their offspring to
assist them through what would have been troubling isolating and stressful

times.

846 ) Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, dated 28 April 2025, Wai 2500, #F5, at [278].
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649. These actions are also a breach of the principle of partnership because the
Crown failed to keep itself, Maori Viet Nam veterans and their offspring,
informed of relevant implications arising out of these important studies and
reports.

Crown Awareness of Allegations of Adverse Health Effects

650. At least by early 1980, The Secretary of Defence and other senior personnel
were seriously concerned about possible adverse health effects relating to
exposure to herbicides in Viet Nam. An example of this concern is confirmed
by the Deputy Secretary of Defence’s note to the Minister of Defence, which
stated that the Ministry’s “position is one of extreme concern over the
possibility of a link between the use of Agent Orange in Viet Nam and
subsequent ilinesses of serviceman and the possibility that such servicemen
may have fathered deformed children.”84”

651. In February 1980, Crown ministers agreed to launch a health survey of all
New Zealand Viet Nam veterans. 8 Some of the questions in the
questionnaire sent to Viet Nam veterans as part of this survey included
questions asking if the veteran has been exposed to “Agent Orange or other

defoliants” and if they had suffered any unexplained illnesses.54°

652. It also included a question asking, “Do any of your children suffer a

deformity?”.850

653. The evidence demonstrates that by at least 1980, the Crown was aware:
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam? dated 28 April 2025, Wai 2500, #F5, at [77].

J Crawford, Brief of evidence of John Alexander Brodie Crawford presenting Agent Orange Report dated 14
April 2025, Wai 2500, #F5(d), at [52].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Appendix | — Ministry of Defence Agent Orange
Questionnaire, Wai 2500, #F5, at 141.

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Appendix | — Ministry of Defence Agent Orange
Questionnaire, Wai 2500, #F5, at 141.
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a. Of allegations and evidence that Maori ex-servicepeople
experienced adverse health effects after serving in the Viet Nam
War; and

b. That ex-servicepeople reported being exposed to Operation Ranch
Hand herbicides and alleged these adverse health effects were

caused by being exposed to these herbicides.

Inadequate Monitoring of the Health of Veterans and their Descendents

1980 Health Survey

654. Prior to the finalisation of the health survey, the Ministers of Defence and
Health met to discuss herbicide matters on 18 February 1980.8%" A Ministry
of Defence briefing paper, in preparation for this meeting, suggested that all
New Zealand Viet Nam veterans might, as part of this health survey, be
interviewed and medically examined. However, Crawford stated there was
no evidence that a programme of this kind was ever seriously considered.85?
We argue that such interviews and medical examinations, would have been
forms of monitoring consistent with the Crown’s active protection of Maori
veterans. Moreover, could have expediently identified veterans suffering
from unexplained health problems that could have resulted from their

service.

655. However, the Crown abandoned the health survey later in 1980.%85 Then
Director-General of Health, R.A. Barker, wrote a letter to the Dominion
newspaper dated 11 January 1980 providing reasons why the Crown
declined to undertake an epidemiological study of its Viet Nam veterans,

including:8+4
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [102].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [107].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [148].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [75] citing Barker to the editor,
Dominion, 11 January 1980, clipping, ‘Agent Orange attitude defended’, Dominion (Wellington), 12 January
1980, Health 156/11/48/2, R 1665 5448, ANZ, Wai 2500, #F5(c), [JC.033], at 0711 and 0712.
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a. American and Australian authorities were already undertaking

appropriate epidemiological studies;

b. The results of those studies could be used and relied on by New

Zealand authorities;

C. New Zealand had limited resources to conduct an epidemiological

study of the kind needed to identify any potential causative link; and

d. Only a small number of soldiers from New Zealand served in the
Viet Nam war.

656. Mr Crawford states this “encapsulates the principal considerations that
would for decades, to a substantial degree, drive the New Zealand
government’s policy on possible health problems associated with exposure

to herbicides in Viet Nam”.8%

657. The Crown received advice that because of the apparent impossibility of
identifying a control group of New Zealand Viet Nam veterans for any
potential epidemiological study,®® undertaking an epidemiological study
would not be worth the time or resources necessary to undertake one.%’
Ultimately, the Crown decided not to carry out any major epidemiological
study of the health of New Zealand Viet Nam veterans and instead rely on

larger overseas studies.8%®

658. Without any rehabilitative measure(s) from the Crown specific to Maori Viet
Nam veterans, these veterans would have been left to apply for support
under the War Pensions Act 1954. The provision of these measures were
not proactive. Crown witness Mr Alexander Brunt recognised in his brief of

evidence, and from questioning by panel member Dr O’'Regan, that this was
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [76].
J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [110], [123] and [124], and [127]
and [128].
J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [125], [128], and [129].
J Crawford, Brief of Evidence of John Alexander Brodie Crawford presenting Agent Orange Report dated 14
April 2025, Wai 2500, #F5(d), at [57].
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659.

660.

an opt-in system. Maori Viet Nam veterans had to opt-in or apply to the
Crown’s system to receive support for any service-related health conditions
and disabilities.®*® Because this was an opt-in system, the Crown would not
create or hold any specific health records or information relating to the Viet
Nam veterans or health conditions they might experiencing. Neither would it
know if a veteran became unwell unless someone contacted the Crown

proactively.

We adopt Mr Crawford’s criticisms regarding the Crown’s abandonment of

its 1980 health survey, including: &°

a. The policy process leading to the commission of the survey was
hurried, poorly thought out and made on the basis of incorrect or

incomplete information;

b. Crown officials failed, at least initially, to take expert advice on some

key matters related to the proposed survey;

C. The Ministry of Defence also failed its Maori Viet Nam veterans by
failing to properly and directly communicate its decision to abandon

the health survey to them; and

d. Surveyed veterans were not provided summary of the survey
results nor an outline of what the Ministry of Defence knew about

the use of herbicides in Phuoc Tuy province.

In December 2006 the Crown signed a memorandum of understanding with
Viet Nam veterans’ associations (the “2006 MOU”).8" When the Crown

signed the 2006 MOU it agreed to acknowledge and publicly apologise for
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A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Wai 2500, #F7 at [26];
Waitangi Tribunal, Draft Transcript for Hearing Week 6, Wai 2500, #4.1.15, from 243 line 23 —244 line 6.

J Crawford, Brief of Evidence of John Alexander Brodie Crawford presenting Agent Orange Report dated 14
April 2025, Wai 2500, #F5(d), at [58].

A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Wai 2500, #F7, at [6] —
[12]; A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Appendix A, Wai
2500, #F7(a), at 2.
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661.

662.

663.

664.

665.

its failure to address concerns raised by Viet Nam veterans in relation to their

exposure to the toxic environment during their service in Viet Nam.8¢2

In 2007, a national register of Viet Nam veterans was created. This was in
accordance with cl 14 of the 2006 MOU.83 Work on this register was not
started until 2007, more than 40 years after the start of the Viet Nam War.
Furthermore, as of April 2025, based off Veterans’' Affairs’ evidence in the
inquiry, there is still around 20 per cent of the total living cohort of Viet Nam
veterans who are still not registered with Veterans’ Affairs.%%4

Counsel submits that the Crown has not adequately monitored the health of
those who were placed in the Viet Nam War’s toxic environment. Despite
the reasons for abandoning the 1980 health survey, the Crown also failed
the servicepeople who submitted responses to its health survey by failing to
provide reasons for the abandonment of the survey.

Counsel also submit that the Crown, until at least it created the National
Register of Viet Nam veterans, did not adequately monitor the health of
those exposed to the Viet Nam War's toxic environment and keep
appropriate records in order to identify any long-term effects.

Failure to appreciate the implications of the HERBS Tapes and 1982
Australian Army Report, has impacted monitoring of veterans and possibly
affected whanau. Aside from just physical harm, the Claimants have
experienced psychological harm resulting from their belief that their health

problems are due to service in Viet Nam.

Mr Ross Allen, brother of Ms Robyn York and a Maori Viet Nam veteran, had
a son with his wife at the time, Eko Allen. Their son, Kingi Allen, was born
with and experienced throughout his life, multiple and ongoing health

problems.8¢ After Ross’ passing, Kingi sadly took his own life. According to
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A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Appendix A, Wai 2500,
#F7(a), at [2.3(b)].

A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Appendix A, Wai 2500,
#F7(a), at [14.1]; A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Wai
2500, #F7, at [24].

A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Wai 2500, #F7, at [30].
R York, Brief of Evidence of Robyn York dated 13 November 2023, Wai 2500, #B42, at [22].
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Ms York’s evidence,®®® and as Eko communicated to Veterans’ Affairs in a
form registering Kingi's passing,®’ Kingi believed his health and life had
been affected by his father's exposure to the Operation Ranch Hand
herbicides. Ms York’s and Eko’s evidence is that Kingi’s belief about these
effects contributed to why he took his own life. After the Viet Nam War the
Crown failed to provide outreach and rehabilitative services and failed to
administer a whakanoa process, leaving its Maori Viet Nam veterans in the
realm of T and causing them mental health harm. In the absence of these
measures Kingi and the Allen whanau suffered prejudice because they were
burdened by serious post-service harm.

Failure to Respond to Significant International Health Reports

666. Counsel repeat paragraphs [636] until [645].

667. After receiving the HERBS Tapes and the 1982 Australian Army Report, the
Crown had in its possession information it could analyse to investigate the
extent to which its servicepeople operated in areas that had been sprayed
with Operation Ranch Hand herbicides. Despite this, the Crown failed to
undertake an analysis of this information or understand the implications

arising from it.

668. In 1994, the United States Institute of Medicine’s (“lOM”) released a report
(the “1994 IOM Report”) that is central and important to the rehabilitative
measures now available to veterans through the 2006 MOU. This is because
the report informed the prescribed conditions listed in Schedule 1 of the 2006
MOQOU .8¢8

669. When the 1994 |IOM Report was released, scientists at the Australian
Department of Veterans’' Affairs concluded the 1994 IOM Report was

soundly based.®°

R York, Brief of Evidence of Robyn York dated 13 November 2023, Wai 2500, #B42, at [26].

R York, Brief of Evidence of Robyn York dated 13 November 2023, Appendix G, Wai 2500, #B42(a), at 10.
M O’Reilly, Brief of Evidence of Michael Peter O’Reilly dated 14 April 2025, Wai 2500, #F8, at [23] and [30].
J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [202].
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670. The Ministry of Health considered the report to be of substantial
significance®® and was aware of international developments prompted by

this report.8”"

671. Later in 2006, the JWG, comprising of both Crown and veteran
representatives noted in that the IOM 1994 Report “is as authoritative as any
source, and better than most, on the associations between exposure to the

toxic environment of Viet Nam and health conditions.”®7?

672. In 1994, the Ministry prepared a paper recommending that the Minister of
Health agree to inform the Department of Social Welfare, general
practitioners and the RSA that there was sufficient evidence of an
association with herbicide exposure and conditions identified by the 1994
IOM Report.®”? It is not clear why this paper or its advice about the findings
of significant American and Australian reports was never submitted to the

Minister.874

673. The Crown knew the 1994 IOM Report was significant, and considered
adopting a policy to respond to the implications of this report, but failed to do
so. It would not be until 2006 that the Crown would adopt a policy in response
to the findings of the 1994 IOM Report through the 2006 MOU. Counsel
submit this is a symptom of the Crown’s failure to make the implications
arising from the HERBS Tapes and the 1982 Australian Army Report
institutional knowledge among its ministries and departments. Had there
been institutional knowledge of the extent to which New Zealand’s troops
operated in areas that had been sprayed with Operation Ranch Hand
herbicides, then our policy makers would have likely sooner produced
supportive measures based on the scientific findings within the 1994 IOM

Report.
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674.

675.

676.

677.

678.

679.

680.

Further to the 1994 IOM Report, in 1996 the IOM published a further review
of possible health effects related to herbicide exposure in Viet Nam. The
critical finding in this new report was that there was “limited or suggestive
evidence” linking spina bifida in the children of Viet Nam veterans with

exposure to herbicides.®®

The Australian Minister of Veterans' Affairs ordered his department to
urgently review this report, but the Crown did not take immediate action and
instead resolved to wait for the outcome of the Australian research.87®

It was not until 2001 that the Crown agreed to reimburse various medical
expenses for Viet Nam veterans’ children who suffered from spina bifida.®”

To counsels’ knowledge, there is no evidence in this inquiry that the Crown
engaged or consulted with Maori about the implications arising from these
reports or about any of the responses it was considering regarding these

reports.

Given the significance of the 1994 and 1996 IOM reports, counsel submit
the Crown failed to respond to these reports in a timely and reasonable

manner.

Counsel also submits it was unreasonable and unjustified that the Crown’s
response to these health reports and provision of financial/medical
assistance to the children of Viet Nam veterans who have/had spina bifida
was slower when compared to the Australian government’s decision to do

SO.

Through these failures and omissions, the evidence demonstrates the

Crown has breached the principles of active protection and partnership.
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [204].
J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [205].
New Zealand Cabinet, CAB Min (01) 12/9 — Improving Services to Veterans dated 23 April 2001 (JC 152),
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681.

682.

683.

684.

685.

686.

Maori Viet Nam veterans were prejudiced because the Crown failed to keep
its relevant ministries, departments and agencies informed of the significant
implications arising from the 1994 and 1996 IOM reports. Through this
failure, the Crown failed to keep itself informed of the findings and
implications of these important and significant reports in relation to potential

health effects for Maori Viet Nam veterans and for their offspring.

Maori Viet Nam veterans were also prejudiced because the Crown failed to
inform health practitioners and professionals of the implications of these
significant reports, which affected the health services Maori Viet Nam

veterans received during the inquiry period.

These reports were accepted by the Ministry of Health shortly after their
release as significant, and formed the basis of some of the specific
rehabilitative measures provided to Viet Nam veterans in the 2006 MOU.

The children of Viet Nam veterans who have/had spina bifida were also
prejudiced because the Crown’s response to these health reports and its
provision of assistance to them was unreasonably and unjustifiably slower
when compared to the Australian government’s decision to provide

assistance.

After his service in Viet Nam, Mr Ross Allen developed a “really bad skin
condition”, with patched and discoloured skin rashes.®”® Ms Robyn York
states Mr Allen believed he developed this condition because he was

exposed to Operation Ranch Hand herbicides during his service.

Because of the delay the Crown took to implement these eventual
measures, if Mr Allen, the brother of Ms York, had chloracne, then he would
have been unreasonably and unjustifiably deprived of his opportunity to
access these measures. All other Maori Viet Nam veterans who were not
able to access these measures because they passed away before the
Crown implemented these measures, particularly those who passed after

the release of 1994 IOM Report, would have also suffered prejudice because

878

R York, Brief of Evidence of Robyn York dated 13 November 2023, Wai 2500, #B42, at [19] and [21].
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they would have been unreasonably and unjustifiably deprived of their

opportunity to access these measures.

Crown Inquiries into Allegations by Viet Nam Veterans

687. The Crown has already acknowledged in the 2006 MOU with Viet Nam
veterans that two of its inquiries, which considered allegations made by
Maori Viet Nam veterans, were based on incorrect historical statements and

inaccuracies.®”®

Omission to Analyse Responses to the 1980 Health Survey

688. Counsel repeat paragraphs [650] — [655d] and [659].

689. After it abandoned the 1980 Health Survey, the Ministry of Defence declined
to order an examination of the medical records of all Viet Nam veterans
because it would be a highly labour-intensive task, for which the medical
directorate did not have resources.%° Neither did the Ministry consider this
would be useful as the records did not contain the kind of information needed

to identify cases of chloracne.®'

690. Despite a suggestion from the RSA that the Health Department should follow
up on the health issues revealed by veterans in the survey, the Crown
decided that veterans should instead take any issues up with the War
Pensions Board.®

691. Counsel submit that this was a missed opportunity from the Crown to more
actively involve itself in the care and rehabilitation of its Viet Nam veterans.

Given that veterans who had responded had taken the time and effort to
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A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Appendix A, Wai 2500,
#F7(a), at [2.3(d)].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [153].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [153].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [145].

224



provide responses to the Crown, it should have taken many more actions to

follow up and communicate with the veterans about their issues.

692. Counsel submit the lack of any adequate follow-up communications would
have harmed the trust Maori Viet Nam veterans would have had that the

Crown would respond to their health concerns genuinely and earnestly.

The Reeves Inquiry

693. In May 1998, Cabinet agreed to a review of the health status of the children
of Viet Nam veterans.®2 In July, the Cabinet Social Policy Committee agreed
to establish an inquiry into the health status of Viet Nam (and Operation
Grapple) veterans (“Reeves Inquiry”). This inquiry was undertaken by the

Advisory Committee on the Health of Veterans’ Children.

694. The committee was required to identify those exposed to herbicides in Viet
Nam, determine the number of children possibly affected, analyse
information and research on similar studies elsewhere and decide their
relevance to the situation in New Zealand, validate each case and define
disability measures, and develop options for medical and social care for

Government consideration. 88

695. Counsel adopt and endorse Mr Crawford’s conclusion that the terms of
reference for this inquiry were unrealistic and ill-conceived. The cost of the
inquiry’s work was directed by Cabinet to be absorbed within the baselines
of the Department of Social Welfare, New Zealand Defence Force and the
Ministry of Health,%¢ so the Crown did not make any additional funding
available for its agencies to undertake this work. The committee was being

asked to undertake work and achieve objectives that much larger, longer-
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [210].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [211].
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of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [211].

M Faulkner, Manager War Pensions, Department of Social Welfare Letter to Rt Hon J Shipley, Vietham
Veteran’s Children dated 28 May 1998, [JC.064], Wai 2500, #F5(c), at 1007 — 1009; Cabinet Social Policy
Committee, INQUIRY INTO THE HEALTH STATUS OF CHILDREN OF VIETNAM, AND OPERATION
GRAPPLE VETERANS: TERMS OF REFERENCE, 19 July 1998, SOC (98) 52, [JC.076], Wai 2500, #F5(c),
at 1540.
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term and vastly better resourced projects in the United Stated and Australia

had been unable to do.®”

696. Once the Reeves Inquiry commenced its work, Margaret Faulkner, a
member of the committee, stated publicly that she had been very unhappy
with both the resources made available to it and the timeline it was given to

complete its work.88

697. Mr Crawford notes that the Reeves Inquiry also heavily relied on F.B. Smith’s
widely discredited and seriously flawed account in the Australian official
history of medical services during the conflicts in Southeast Asia.®° Mr
Smith’s work downplayed the likely exposure of Australian and New Zealand
personnel to herbicides.? Yule similarly criticises Mr Smith’s approach and

conclusions.?!

698. We also adopt Mr Crawford’s criticism that the Reeves Inquiry significantly
erred by failing to carefully examine the difference between Smith’s work

and the conclusions reached in the 1982 Australian Army report.8%2

699. The Reeves Inquiry also only inquired into issues relating to the offspring of
Viet Nam veterans, not the veterans themselves. The Crown was aware of
allegations and concerns raised by veterans themselves but was still not
considering the validity of aspects of their claims.

700. In summary, the Reeves Inquiry was hamstrung by the Crown because of

its limited resources and unrealistic terms of reference.8% It also relied on
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [212].

G Allan, J Gough, S Barr, L Ewing, Appendix A to Crown Memorandum of 19 August 2025: Answers to
Outstanding Hearing-Five and Hearing-Six Follow-up Questions dated 19 August 2025, Wai 2500,
#3.2.394(a), at [222].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [219].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [219];

P Yule, Scoping Study: History of the Medical Legacies of the Vietnam War (Final Report), 31 December
2014, cited in: J Bird, In the matter of Agent Orange Vietnam Veterans versus the Australian War Memorial,
Honest History, footnote 72, 15 March 2016, at accessed via: https://honesthistory.net.au/wp/in-the-matter-
of-agent-orange-vietnam-veterans-versus-the-australian-war-memorial/.

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [223].
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historical work which at the time it was published, and since, has been mired

by significant criticism.

701. Due to these issues, counsel submit the Crown, through the Reeves Inquiry,
did not deal with the concerns raised by Maori servicepeople about their

service in Viet Nam in a timely, fair and effective manner.

The McLeod Inquiry

702. The McLeod Inquiry included many of the same historical inaccuracies
referred to and relied on by the Reeves Inquiry.8%*

703. It also contained a significant error regarding the amount of herbicides used
in South Viet Nam; the McLeod report stated that at least 70 kilograms of
Agent Orange was sprayed on Viet Nam,® when really 43 million litres of
Agent Orange was sprayed, with more than 1.8 million of those litres being
sprayed in Phuoc Tuy province.?% Perhaps the authors meant to state 70
kilograms of TCDD but whatever the intention, the inaccuracy outraged

veterans.

704. To the significant concern of Viet Nam veterans,® the McLeod Inquiry found
that when interpreting the epidemiological data and studies about the effects

of dioxin on humans:898

[...]1in a New Zealand context must take into account the very
limited potential New Zealand troops had for exposure to
Agent Orange. The information available to the authors was

that ANZAC Forces generally served in Phuoc Tuy province,
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [235] — [240], and [245].
D McLeod, D Cormack, T Kake, The Health Needs of the Children of Operation Grapple and Vietnam
Veterans: a Critical Appraisal Undertaken for Veterans’ Affairs, New Zealand Defence Force, August 2001,
(Wellington, University of Otago, General Practice Department Report No. 4, 2001), Wai 2500, #F5(c),
[JC.147], at 42.
J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [240].
J Crawford, When and what did the Crown know about possible adverse health effects associated with use
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D McLeod, D Cormack, T Kake, The Health Needs of the Children of Operation Grapple and Vietnam
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705.

where there was no aerial spraying. In this context, and given
the small increased risks found in studies of very exposed
populations, the conclusion reached is that there is no
evidence that exposure to chemicals in Vietham has affected

the health of the children of New Zealand Vietnam veterans.

Similar to the Reeves Inquiry, the McLeod Inquiry was also limited to review
the health status of the children of Viet Nam veterans.?*® These inquiries’
failings to consider the health status of veterans themselves is compounded
by the fact that most of the conditions found to have sufficient evidence of
an association with the Ranch Hand herbicides were conditions experienced
by the veterans themselves.

The Chadwick Inquiry

706.

707.

708.

Shortly after the release of the McLeod Report, Lieutenant Colonel John
Masters MC (ret.), the last commander of 161 Battery in Viet Nam, made
public a map which appeared to show areas of Phuoc Tuy province that had
been defoliated during the war. This map has been reported as showing
areas that had been defoliated using herbicides but most of the areas shown

on the map instead show areas that had been cleared with bulldozers.®®

Viet Nam veterans were angered by and criticised the findings of the McLeod
report because it repeated the erroneous historical statements of the Reeves

report.%°!

Then an opposition MP, (and now) Hon Judith Collins KC succeeded in
getting agreement for Parliament’s Health Select Committee to launch an
investigation of the exposure of New Zealand military personnel to Agent

Orange and other herbicides during the Viet Nam War.

899

900

901

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [210] and [231].

J Crawford, When and what did the Crown know about possible adverse health effects associated with use
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7009. Unlike the former inquiries, the Chadwick Inquiry made recommendations to
the government about the health status of veterans themselves as well as

their children.

710. The findings of the Chadwick Inquiry contributed significantly to the Joint
Working Group’s report and provided a basis for Viet Nam veterans’
representatives to negotiate the 2006 MOU that would follow. 902
Accordingly, our submissions do not criticise the Chadwick Inquiry, but
highlight the Crown’s failings over a lengthy period of time since the Viet
Nam War.

711. Counsel endorse and adopt criticism made by Mr Crawford, who considers
that omitting until 2003 to conduct a comprehensive analysis of the material
it held on the use of tactical herbicides in South Viet Nam, including the
HERBS Tapes and the 1982 Army Report, and failing to make that
information public, was a significant failing by the Crown.®® It was not until
the Chief of Defence Force directed Col. (ret) Ray Seymour to carefully
investigate relevant material held by the Defence Force, that the 1982
Australian Army Report and the HERBS Tapes data were examined and

compared to NZ Army records relating to its operations in Viet Nam.%%4

712. Seymour’s analysis and report indicated there were 850 know locations for
New Zealand troops during the relevant time-period (related to the herbicide
spraying missions recorded in the HERBS Tapes), and that there had been
350 occasions when New Zealand personnel operated areas that had been

sprayed with Operation Ranch Hand Herbicides.%%®

713. In his evidence to the Chadwick Inquiry, Deputy Chief of Army Brigadier Rick
Ottaway also noted the 850 locations where New Zealand personnel had

been identified in Phuoc Tuy province was likely to “be well short of the
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J Crawford, When and what did the Crown know about possible adverse health effects associated with use
of Agent Orange and other herbicides in South Vietnam?, Wai 2500, #F5, at [267], [268], and [278]; A Brunt,
Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Appendix A, Wai 2500, #F7(a), at
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number of actual positions that people went to, and slept in, and of course

in the fog of war, these things are often just overlooked.”%%

714. In noting this information, counsel are not seeking to submit on the times
and places that Maori servicepeople were exposed to a toxic environment in
the Viet Nam War. Instead, counsel seek to highlight the gravity of the
implications an analysis of the information contained in the HERBS Tapes
and the 1982 Australian Army Report provides. Counsel submit these
implications should have been realised by the Crown much sooner than in
the Chadwick Inquiry in 2003.

Breach and Prejudice

715. Counsel submit the evidence therefore demonstrates that the Crown has
significantly breached the principles of active protection, partnership and

good government because:

a. Maori Viet Nam veterans, at all places to which they were deployed
and for the duration of their deployment in the Viet Nam war, were
put in situations where they were likely to be exposed to a toxic
environment and were not sufficiently supported after likely

exposure.

b. The Crown failed to adequately analyse responses to the 1980
Health Survey or to follow-up with or communicate with any of the
responders after the survey was abandoned. Maori Viet Nam
veterans would have been left confused and frustrated by this policy
U-turn, even more so for those who submitted responses and

received no formal response or acknowledgement.

C. Because the Crown'’s initial policy process in undertaking the health
survey was poorly informed, the Crown'’s policy position would have
appeared inconsistent and arbitrary to Maori Viet Nam veterans.

Claims about the negative health effects these veterans and their

96  Report of the Health Committee, Inquiry into the Exposure of New Zealand defence personnel to Agent
Orange and other defoliant chemicals during the Vietnam War and any health effects of that exposure, and
transcripts of evidence, October 2004, Wai 2500, #A7, at 239.
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offspring suffered were matters that were sensitive and particularly
emotional. The prejudice suffered by these veterans because of the

Crown’s breaches is amplified because of these factors.

The Crown failed to deal with concerns raised about by Maori Viet
Nam veterans about adverse health effects experienced by
themselves and possible intergenerational health risks related to
their service in a timely, fair and effective manner. This is because
the Reeves Inquiry was inadequately resourced, particularly
considering the responsibilities it was tasked with undertaking upon

its establishment.

The Reeves and MclLeod inquiries also did not deal with these
concerns raised by Maori Viet Nam veterans in a fair manner
because they relied on incorrect historical records and information.
They also failed to inquire into what policy responses the Crown
could potentially take for Viet Nam veterans themselves. The
Crown in its 2006 MOU acknowledged these reports were based

on incorrect historical statements and inaccuracies.

The Crown failed, for decades, to undertake an analysis of the
HERBS Tapes and the 1982 Australian Army Report. This failure
continued to plague the Crown’s thinking, processes and decisions
for decades following the end of the Viet Nam War.

This failure also negatively affected the Reeves and McLeod
inquiries who operated under false assumptions that little, if any,

Ranch Hand herbicides were sprayed in Phuoc Tuy province.

It failed to, until 2003, fairly and effectively analyse material and
information it had received which it knew was relevant allegations

Viet Nam veterans had made; and

These failings have led to Maori Viet Nam Veterans not having their
concerns about the possible health risks to themselves, and the

possible intergenerational risks, associated with the Viet Nam
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War’s toxic environment dealt with by the Crown in a timely, fair and

effective manner.

716. Because of these failings, as described by Ms York, veterans like her brother
Mr Allen and their families suffered to their graves because of the war they

went to. They suffered in agony, anger and silence.®”

Rehabilitative Measures Available to Viet Nam Veterans

Measures Available Through the Veterans Support Act 2014

717. Veterans of the Viet Nam War are considered to have Qualifying Operational
Service, making them eligible to access measures provided under scheme
1 of the Veterans’ Support Act 2014, and its predecessor, the War Pensions
Act 1954.908

718. Counsel submit the provision of these measures, and uptake of these
measures by Viet Nam veterans has been negatively affected by their return
home. For Viet Nam veterans, many live, or lived, solitary lives because of

their service and return home.%°°

719.  The psychological condition of Post-traumatic stress disorder (“PTSD”)®' is
linked with a range of mental health, physical health, and social functioning
problems.®"" There are also several other negative psycho-social outcomes
linked with veterans’ service in Viet Nam.®'2 Maori Viet Nam veterans

907
908

909

910

911

912

R York, Brief of Evidence of Robyn York dated 13 November 2023, Wai 2500, #B42, at [57].

As per: Veterans Affairs New Zealand, List of Qualifying Operational Service, The list of Qualifying Operational
Service under the Veterans’ Support Act 2014, updated 1 October 2024, filtered with the keyword: “Viet Nam”,
accessed at <https://www.veteransaffairs.mil.nz/eligibility/qualifying-service/list-of-qualifying-
operations/?Sort=StartDate&Dir=DESC&start=50> [Appendix A: Bundle of Authorities, Tab 56, at 364].

Joint Working Group on Concerns of Viet Nam Veterans, Report and Recommendations of the Joint Working
Group on Concerns of Viet Nam Veterans dated 26 April 2006, Wai 2500, #A10, at 57.

K Walker, Health and Social Impact of M&ori Military Service for the Crown dated 31 August 2018, Wai 2500,
#A251, at 357.

C MacDonald, K Chamberlain, N Long, Posttraumatic Stress Disorder (PTSD) and its effect in Vietnam
veterans: The New Zealand experience, December 1995, New Zealand Journal of Psychology, Vol 24, No 2,
at 64 and 65 [Appendix A: Bundle of Authorities, Tab 20, at 203 — 204].

K Walker, Health and Social Impact of M&ori Military Service for the Crown, dated 31 August 2018, Wai 2500,
#A251, at 358 citing table 21, at 87, the McLeod Report: D McLeod, D Cormack and T Kake, The Health
Needs of the Children of Operation Grapple and Vietnam Veterans: a Critical Appraisal Undertaken for
Veterans' Affairs, New Zealand Defence Force, August 2001 (Wellington, University of Otago, General
Practice Department Report No. 4, 2001), [JC.147], Wai 2500, #F5(c), at 2552.
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720.

721.

722.

723.

724.

experience PTSD disproportionately to non-Maori (27 per cent of Maori

veterans compared to 15 per cent of non-Maori).®'3

The many negative health and social problems associated with veterans with
PTSD include major depression or manic disorder, other anxiety disorders,
substance abuse, antisocial personality, phobic disorder, atypical
psychoses, and intermittent explosive disorder. There are a range
personality disorders associated with care-seeking veterans which includes
borderline, obsessive-compulsive, avoidant, and paranoid personality

disorders.®"

Counsel argue these concurrent diagnoses and disorders all negatively
impact the uptake of the Crown’s rehabilitative measures under an opt-in
system. Counsel submit that this has likely affected Maori Viet Nam veterans
disproportionately given their higher rates of PTSD.

Some Viet Nam veterans have also experienced accessing health services
from health professionals who held opinions that Viet Nam veterans were no

more exposed to a toxic environment than the general population.®'s

Counsel repeat paragraphs [669] until [672] above. Counsel submit this
demonstrates a further failure of the Crown regarding its response, or lack
thereof, to the 1994 IOM Report.

Having received the 1994 IOM Report, and being aware of its credibility and
international acceptance, the Crown should have distributed the report and
information about it to dispel misconceptions about Viet Nam veterans and
their service and increase understanding of the service history among

government officials and health professionals.
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K Walker, Health and Social Impact of M&ori Military Service for the Crown, dated 31 August 2018, Wai 2500,
#A251, at 358 citing: C MacDonald, K Chamberlain, N Long, Race, Combat and PTSD in a Community
Sample of New Zealand Vietnam War Veterans, January 1997, Journal of traumatic stress, 10(1), 117 — 124
DOI:10.1023/a:1024816615704, at 120 [Appendix A: Bundle of Authorities, Tab 21, at 211].

C MacDonald, K Chamberlain, N Long, Posttraumatic Stress Disorder (PTSD) and its effect in Vietnam
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Joint Working Group on Concerns of Viet Nam Veterans, Report and Recommendations of the Joint Working
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725. The Joint Working Group noted various issues with VANZ'’s opt-in delivery
service model. This included a note that most information veterans received
about entitlements and rehabilitative measures were actually received
through volunteer advocates from the veterans’ associations.®'® The RSA is
the only organisation the Crown has extensively worked with (at least until
2014) to assist in the provision and communication of information about

entitlements veterans and ex-servicepeople are able to access.®"”

726. We argue that the provision of information about these measures was
disrupted for Viet Nam veterans because of their troubled history with the
RSA and its regional associations. This is because these volunteers, who
were passing on this information to Viet Nam veterans, received it as a
volunteer of the RSA. Please refer to paragraphs [569] to [572] above

regarding the relationship between Viet Nam veterans and the RSA.

727. Prior to the 2006 MOU, the Crown was also not a position to pro-actively
provide its rehabilitative measures. It only created a register of Viet Nam
veterans after it had agreed to the 2006 MOU, with work on the register
beginning in 2007.°"® Mr Brunt details effort undertaken by VANZ to
approach Viet Nam veterans to complete a list of all veterans, building on
the Flinkenberg List.

Measures Available Through the 2006 MOU

728. Viet Nam veterans are also eligible to access measures provided in
accordance with the 2006 MOU. These measures are administered by
Veterans’ Affairs.

729. There are several measures Viet Nam veterans are eligible to access,
including an ex-gratia payment of $40,000 if they suffer from a ‘Prescribed

Condition’ (listed in Schedule 1)°'® and funding for a one-off comprehensive
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Joint Working Group on Concerns of Viet Nam Veterans, Report and Recommendations of the Joint Working
Group on Concerns of Viet Nam Veterans dated 26 April 2006, Wai 2500, #A10, at 65 — 69.
Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,
at 117.
A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Wai 2500, #F7, at [25].
A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Appendix A, Wai 2500,
#F7(a), at [6.1] — [6.3].
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730.

731.

732.

medical assessment.®?° A natural child of a Viet Nam veteran can also
receive an ex-gratia payment of up to $30,000 if they suffer from any of the

‘Accepted Conditions’ (listed in Schedule 2).

The key aspect of the 2006 MOU measures that has prejudiced Maori
veterans is the length of time the Crown took to implement them. The 1994
IOM Report informed the prescribed conditions listed in Schedule 1 of the
2006 MOU.*?' The conditions in this list were found by this report to have
“sufficient evidence of association” with the herbicides used in South Viet
Nam during the Viet Nam War. Counsel submit that the Crown’s omission to
analyse and comprehend the implications for New Zealand’'s Viet Nam
veterans arising from the HERBS Tapes and the 1982 Australian Army
Report delayed the provision of rehabilitative and compensatory measures
of the kind provided by the 2006 MOU. The effect of the Crown not analysing
this important information is that the Reeves and McLeod Inquiries
belaboured under the misconception that defoliant spraying did not occur in

Phuoc Tuy province.

Counsel repeat paragraphs [685] & [686] above. Crown witness Dr Michael
O’Reilly agreed when questioned by counsel during Hearing Week Six that
Mr Allen appears to have missed the opportunity to access an ex-gratia
payment if the skin condition he suffered from was Chloracne.®?? Mr Allen
also missed his opportunity to access the other rehabilitative measures
offered through the 2006 MOU. Counsel submit Mr Allen missed these
opportunities because of the Crown’s delay.

Counsel submit there would also have been other Maori Viet Nam veterans
who would have passed away before they were able to access any of the
specific measures provided under the 2006 MOU, or see the Crown’s public
acknowledgements and apology regarding its treatment of Viet Nam
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A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Wai 2500, #F7, at [35].
M O’Reilly, Brief of Evidence of Michael Peter O’Reilly dated 14 April 2025, Wai 2500, #F8, at [23] and [30].
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veterans. They also would have missed their opportunity to participate in the

Crown’s whakanoa process in 2008.

733. Another factor which affects the financial measures provided to Viet Nam
veterans is that the amount veterans can receive is fixed. None of the
amounts are indexed to increase in line with any measure, like inflation, the

Consumer Price Index (“CPI”) or wage growth.

734. From the fourth quarter of 2006 until the first quarter of 2025, there was a
compound average annual rate of inflation of 2.6 per cent.%?® This means
that $40,000 in the fourth quarter of 2006 would be the equivalent of
$63,386.03 in the first quarter of 2025.924

735. Because the 2006 MOU does not account for inflation in ex-gratia amounts
it pays to Viet Nam veterans, veterans who have experienced delays in
accessing and receiving this payment will have experienced an amount with

reduced value and buying power.

736. Counsel repeat paragraphs [718] until [722] and [725] until [727]. Counsel
submit this demonstrates Viet Nam veterans have not been forthcoming in
approaching government agencies to access support and rehabilitation. It
also took many years before the Crown had the contact details of many of
its Viet Nam veterans. Counsel submit these factors compound contributing
to some Viet Nam veterans accessing measures under the 2006 MOU later

than they would have otherwise.

Crown Recognition of Further Prescribed Conditions under the 2006 MOU

737. Counsel repeat paragraph [728] and [730] above.

738. The 2006 MOU allows for additional conditions to become eligible for an ex-

gratia payment. Clause 6.2 of the 2006 MOU allows for a Viet Nam veteran
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Reserve Bank of New Zealand - Te Piatea Matua, Inflation Calculator, accessed via
<https://www.rbnz.govt.nz/monetary-policy/about-monetarypolicy/inflation-calculator> on 13 May 2025, Wai
2500, #F24, at 20.
Reserve Bank of New Zealand - Te Piatea Matua, Inflation Calculator, accessed via
<https://www.rbnz.govt.nz/monetary-policy/about-monetarypolicy/inflation-calculator> on 13 May 2025, Wai
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suffering from a medical condition which becomes a Prescribed Condition

will be entitled to a one-off ex gratia payment under cl 6.1.9%

739. The wording of the definition of a “Prescribed Condition” provided for future
conditions that might be added to the list of conditions with “sufficient

evidence of associate” after the 2006 MOU was signed.®2®

740. In 2018, two new conditions, monoclonal gammopathy of undetermined
significance (“MGUS”) and hypertension, met the requirements of the
Prescribed Conditions definition in the 2006 MOU. They met the
requirements because of the conclusions of an overview of research by the
United States National Academy of Sciences (“NAS”) (previously the US
Institute of Medicine). These conditions therefore met the criteria to be
considered a “Prescribed Condition” under the 2006 MOU.

741. This ought to have made Viet Nam veterans with these conditions eligible
for an ex-gratia payment of $40,000 under the 2006 MOU if they had not

already received an ex gratia payment.

742. In November 2021, Cabinet considered, and agreed to a proposal from Hon
Meka Whaitiri, Minster for Veterans, to increase the funding to the
appropriation to make ex-gratia payments to any Viet Nam veteran with a
diagnosis of hypertension or MGUS. Cabinet also agreed to establish a
process for adding any new conditions to Schedule 1 of the 2006 MOU.%"

743. Cabinet agreed for a working group chaired by Sir Jerry Mateparae to be
formed to develop this process.®?® In 2022, this group recommended a such

process should any further conditions be added or upgraded to having
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A Brunt, Second Brief of Evidence of Alexander Matthew Brunt dated 11 April 2025, Appendix A, Wai 2500,
#F7(a), at [6.1] — [6.3].

Cabinet Social Wellbeing Committee Cabinet Paper, Memorandum of Understanding (2006) between the
Crown and Representatives of New Zealand’s Vietnam Veterans, 24 November 2021, SWC-21-SUB-0191,
at [22], [Appendix A: Bundle of Authorities, Tab 4, at 77].

Cabinet Social Wellbeing Committee Minute of Decision, Memorandum of Understanding (2006) between the
Crown and Representatives of New Zealand’s Vietnam Veterans, 24 November 2021, SWC-21-SUB-0191,
at [11] — [14] [Appendix A: Bundle of Authorities, Tab 4, at 75].

G Allan, J Gough, S Barr, L Ewing, Appendix A to Crown Memorandum of 19 August 2025: Answers to
Outstanding Hearing-Five and Hearing-Six Follow-up Questions dated 19 August 2025, Wai 2500,
#3.2.394(a), at [330].
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744.

745.

746.

747.

sufficient evidence of an association with the chemicals of interest in the
IOM/NAS reports.®?°

Counsel acknowledges these actions by the Crown and submit it is positive

that the Crown agreed to these measures.

However, even though the NAS upgraded these conditions to having
sufficient evidence of an association in 2018, the Crown did not take any
action to honour the 2006 MOU until late 2021. It also did not make this
proposal until and after Tamaki Legal, on behalf of Wai 2055 claimant Mr E
Naden, sought an ex-gratia payment for Mr Naden’s diagnosis of
hypertension from VANZ under the 2006 MOU. The impetus for Cabinet
considering and agreeing to Hon Whaitiri's proposal was that “Veterans’
Affairs [had] received a claim from a legal firm acting on behalf of a Viet Nam
veteran, seeking an ex-gratia payment for hypertension” %° [emphasis
added].

After November 2021, Mr Naden was appreciative of the ex-gratia payment
he received for hypertension. However, it is submitted that this was a
reaction from the Crown, and not something it did proactively and timely
upon the update from the NAS on the status of the two conditions. Because
of this, counsel submit, the Crown cannot be said to have pro-actively
protected the interests of Maori Viet Nam veterans who were diagnosed with
Hypertension or MGUS.

The Crown’s reactive response appears to have been recognised by panel
member Dr Hana O’Regan during Hearing Week 4 in October 2024. Dr
O’Regan asked Mr E Naden to confirm if it was his experience with VANZ
that “they weren’t proactive about telling you what you’re entitled to. You
were left to try and fight and find about what your entitlements were.” Mr

Naden confirmed this was his experience.%'
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G Allan, J Gough, S Barr, L Ewing, Appendix A to Crown Memorandum of 19 August 2025: Answers to
Outstanding Hearing-Five and Hearing-Six Follow-up Questions dated 19 August 2025, Wai 2500,
#3.2.394(a), at 84.

Cabinet Social Wellbeing Committee Cabinet Paper, Memorandum of Understanding (2006) between the
Crown and Representatives of New Zealand’s Vietnam Veterans, 24 November 2021, SWC-21-SUB-0191 at
[7]1 [Appendix A: Bundle of Authorities, Tab 4, at 74].

Waitangi Tribunal, Draft Transcript for Hearing Week 4, Wai 2500, #4.1.13, at 323, lines 15 — 31.
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748.

749.

750.

The evidence demonstrates the Crown breached the principles of active

protection and partnership.

Because of the negative effects associated with service and PTSD and the
disproportionate rates at which Maori Viet Nam veterans experience these
effects, these veterans have been less likely to up-take the generally
available rehabilitative measures and services, and less likely to seek the
measures available to Viet Nam veterans specifically through the 2006
MOU.

By the Crown not indexing its ex gratia payments available through the 2006
MOU to a measure of inflation (like CPI1), M&ori Viet Nam veterans and who
have only received these payments in recent years have received a payment
which is worth less in real terms than those who received a payment shortly
or soon after the 2006 MOU was agreed to.

Recommendations sought

751.

752.

753.

Counsel refer to paragraphs [589], [619], [715] and [748] above and seek

findings that the Crown breached those principles of te Tiriti.

The Claimants recommend that the Crown makes a full, public and
unreserved apology for its actions and omissions found to be in breach of te
Tiriti and that have resulted in prejudice to the claimants. Adding further to
this recommendation, the Wai 2382 Claimants seek a recommendation that
the Crown apology should expressly acknowledge the prejudice suffered by
the late Nuki Aldridge and Ross Allen and the enduring intergenerational
harm borne by their whanau as a consequence of their military service and

the Crown’s inadequate response to that harm.

It also should engage in a community outreach program with local hapori
and communities around the country to identify as many veterans that
remain unaware of their potential entitlements from Veterans’ Affairs and the
2006 MOU. The strategies and delivery of this program should be co-
designed with kaupapa Maori organisations who will understand how best to

connect and communicate with their communities
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754.

Regarding the 2006 MOU, the Claimants seek a recommendation that the
Crown establish a committee to inquire into and assess the adequacy of the
2006 MOU ex gratia payment measures given that they are not indexed to
any measure of inflation. This committee should consider:

a. when the decrease in value of the ex gratia payments because of

inflation became significant; and

b. potentially making top-up payments to Viet Nam veterans and their

families where appropriate to address this reduction in value.
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9.
ASIA

755.

756.

757.

ISSUES RELATED TO OTHER TOXIC ENVIRONMENTS IN SOUTH EAST

These submissions briefly discuss the other toxic environments that Maori
servicepeople likely experienced in New Zealand’s various other military

engagements in South East Asia.

There are several elements that constitute these other toxic environments,

such as:%2

a. Dibutylphthalate (“DBP”), which was used by Maori servicepeople

during the Malayan emergency;

b. Arsenic and other heavy metal poisoning and contamination of

drinking water because of tin mines; and
C. Anti-malarial medication and mosquito eradication measures.
Counsel submit these other toxic environments likely contributed to the

negative health effects Maori servicepeople experienced during and after

their service.

Dibutylpthalate

758.

759.

Many claimants in this inquiry have noted and provided evidence about what
they claim as the detrimental effects DBP has had on themselves and their
children. Maori servicepeople were exposed to DBP because they used it

during their service during the Malayan emergency.

DBP was used as an acaricide by New Zealand servicemen during the
Malayan Emergency to prevent them from contracting scrub typhus.®3® By

the late 1940s it had become the repellent of choice for the British and

932

933

K Walker, Health and Social Impacts of Maori Military Service for the Crown 1845-present dated 23 June
2023, Wai 2500, #A251 at 299 — 302, 304 — 312, and 323.

K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#A251, at 304.
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Australian authorities.®** The pathogen posed a credible risk to New Zealand

servicepeoples’ health during the Malayan Emergency.%®

760. The practice of applying DBP to clothing and footwear was implemented as
standard procedure to prevent the spread of this pathogen. Veterans serving
in Malaya were expected to apply DBP (in the form of a thick, sticky and oily

substance) to their uniforms and to reapply it regularly.®3

761. Wai 2055 kaikorero Mr E Naden provided evidence that in Malaya and Viet
Nam servicepeople were ordered to line their pants with chemicals and rub

an ointment on their skin to protect against insects.%’

762. Several other claimants have provided evidence about their use of DBP to
during their service in the Malayan Insurgency.®*® Dr David McBride provides
a summary of claims made by servicepeople regarding DBP and its effects

on them in his second brief of evidence.%%

763. While the use of this acaricide was an understandable measure taken by the
Crown to protect the health of servicepeople in the conflict, there is mounting
evidence that exposure to DBP interferes with the production of the male

hormone testosterone in animals.%4°
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D McBride, Brief of evidence of Dr David lain McBride dated 25 June 2025, Wai 2500, #G11, at [40].

K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#A251, at 304 and 305.

K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#A251, at 305.

E Naden, Brief of Evidence Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1 at [66]-[68].
K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#A251, at 305, citing: D Rarere, Brief of evidence of David Rarere (unsigned) dated 17 August 2015, Wai
2500, #A17; Helene Delma Hakaria, Brief of Evidence of Helene Delma Hakaraia (unsigned) dated 17 August
2015, Wai 2500, #A18; M Te Nana Clendon, Brief of Evidence Matutaera Te Nana Clendon dated 22 February
2016, Wai 2500, #A77; H Waaka, Brief of Evidence of Hemana Waaka dated 7 June 2016, Wai 2500, #A158;
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Evidence of Allan Cecil Douglas (Muka) Mayes dated 20 June 2016, Wai 2500, #A163; D Rarere, Brief of
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Michael Tuhorouta Kaui dated 20 June 2016, Wai 2500, #A165; M Kaui, Brief of Evidence Mahina-ina
Margaret Kaui, 20 June 2016, Wai 2500, #A166; | Cootes, Brief of Evidence of lan Cootes dated 20 June
2016, Wai 2500, #A168; T Piahana, Brief of Evidence of Thomas Samual Piahana dated 20 June 2016, Wai
2500, #A169; M Holloway, Brief of Evidence of Michael Holloway (Signed) dated 2 November 2016, Wai
2500, #A170(b); W Broughton, Brief of Evidence of William Edward Broughton (Signed) dated 29 July 2016,
Wai 2500, #A179(a); R Curtis, Brief of Evidence of Robin Joseph Curtis dated 21 June 2016, Wai 2500,
#A180; H Timu, Brief of Evidence of Herbert Timu (Signed) dated 2 November 2016, Wai 2500, #A185(a).

D McBride, Brief of evidence of Dr David lain McBride dated 25 June 2025, Wai 2500, #G11 at [10]-[26].
Prof | Shaw, Affidavit of Professor lan Charles Shaw dated 30 May 2023, Wai 2500, #B4 at [8]; Dr D McBride,
Brief of Evidence of Dr David lain McBride dated 25 June 2025, Wai 2500, #G11, at [32] — [34].
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764. A scientific study conducted into DBP by Professor Shaw in 2012 suggests
that Maori servicepeople who were exposed to DBP through service in the
Malayan Emergency could have contributed to male genital growth and
development defects in their children due to reduced testosterone
biosynthesis. Prof Shaw’s study suggests these veterans have had children

with increased incidence of certain medical conditions.®*!

765. While the Crown might not have known about the risks the use of DBP would
pose to Maori servicepeople, it cannot remain wilfully blind to the potential
consequences these servicepeople would experience from their exposure to
the chemical and their service. Its continued failure to fund further research

to explore this topic further is the main failing of the Crown in this aspect.

Arsenic and Heavy Metals

766. Some claimants in this inquiry have raised concerns that tin mining in
Malaysia may have caused heavy metal contamination in local water

sources.??

767. A Malaysian study published in 1993 found that there is a well-known
association of arsenical poisoning with the development of skin cancer, and
that in Malaysia, arsenic has been shown to coexist with tin in tin-mining

land.®* That arsenic poisoning is associated with the development of skin
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Waitangi Tribunal, Wai 2500 — Military Veterans Kaupapa Inquiry Hearing Week draft transcript, Wai 2500,
#4.1.8, at 222; Prof | Shaw, Affidavit of Professor lan Charles Shaw dated 30 May 2023, Wai 2500, #B4, at
[9]; M Carran & | Shaw, New Zealand Malayan war veterans exposure to dibutyl phthalate is associated with
an increased incidence of cryptorchidism, hypospadias and breast cancer in children, article in the NZ Medical
Journal, 27 July 2012, Wai 2500, #B4(a).

K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#A251, at 311 citing: K Pourewa, Brief of Evidence of Karanga Pourewa dated 22 February 2016, Wai 2500,
#A72; R Isaacs, Amended Brief of Evidence of Raymond Titoko Isaacs dated 11 April 2016, Wai 2500,
#A136(a); M Webb, Brief of Evidence of Melville Neil Wilson Webb dated 20 June 2016, Wai 2500, #A173; D
Simpson, Brief of Evidence of Dean (Deano) Herewini Te Nohotakitahi Simpson dated 23 June 2016, Wai
2500, #A199; T Hona, Brief of Evidence of Taituha (Sonny) Hona dated 10 October 2016, Wai 2500, #A233;
W Eruera, Brief of Evidence of Wiremu Eruera dated 20 June 2016, Wai 2500, #A160; M Kingi, G Riini, Joint
Brief of Evidence of Mac Philip Kingi and Geoff Hetaraka Riini dated 20 June 16, Wai 2500, #A161; T Roberts,
Brief of Evidence of Tahae Himone Heremia Roberts (Signed) dated 21 June 2016, Wai 2500, #A167(b); A
Matenga, Brief of Evidence of Aperahama Matenga (Buff) (Unsigned) dated 22 June 16, Wai 2500, #A189.
K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#A251, at 312 citing at footnote 1508: R Jaafar et al., Skin cancer caused by chronic arsenical poisoning- -a
report of three cases, Medical Journal of Malaysia, Vol 48, No. 1 (1993), at 86; Waitangi Tribunal, Draft
Transcript for Hearing Week 6, Wai 2500, #4.1.15, at 285 and 317.
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cancer is also supported by statements made by Dr O’Reilly and Dr McBride

during hearing six.%*

Malaria and Paludrine

768. Malaria is a serious disease which can be life-threatening was prevalent in
South East Asia. The disease is contractable through mosquitos. Patrol
commanders were given specific instructions to prevent the outbreak of it
amongst their troops.®*® As part of its efforts to reduce the incidence of
malaria amongst its servicepeople, the Crown instructed its servicepeople to

take an anti-malarial tablet called Paludrine.

769. Wai 2055 kaikorero Mr Naden gave evidence that troops in Malaya and Viet
Nam were ordered to take anti-malaria pills to protect them from insects,
especially mosquitos. His platoon sergeant would stand and watch the

troops swallow the pills.%*¢

770. Maori servicepeople were not informed of any risks associated taking this

medication.®*’

Breaches and Prejudice

771. The evidence above demonstrates that outside of the Viet Nam War, Maori
servicepeople were put in situations where they were likely to be exposed to
toxic environments during their service in conflicts in South East Asia. Maori
servicepeople were likely be exposed to a toxic environment throughout the

times and places they were deployed to in the Malayan Emergency.

772. Regarding Issue 3.10, the Crown took very few measures to mitigate any
risks Maori servicepeople may have faced from these environments. For

DBP and paludrine, these servicepeople were expected take or expose
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Waitangi Tribunal, Draft Transcript for Hearing Week 6, Wai 2500, #4.1.15, at 285.

K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
#A251, at 301.

E Naden, Brief of Evidence Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1 at [69].

K Walker, Health and Social Impacts of Maori Military Service for the Crown dated 23 June 2023, Wai 2500,
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themselves directly to these chemicals throughout the duration of their

service.

773. Regarding Issues 3.11 and 3.12, the Crown should have reasonably been
aware of allegations and/or evidence that Malayan veterans and their
offspring experienced adverse health effects because of their exposure to
DBP. The Crown was effectively put on notice by Professor Shaw’s 2012
study. It is reasonable to impute to the Crown knowledge about concerns
held by Maori servicepeople regarding arsenic poisoning and anti-malarial
medications not related to the Viet Nam War because concerns about these

topics were raised by Viet Nam veterans in the JWG.%8

774. Counsel submit in relation to Maori servicepeople who were exposed to risks

posed by the non-Viet Nam War toxic environments, the Crown has:

a. not taken active steps to monitor the health of those who were
placed in these situations, nor keep appropriate records in order to

identify long-term effects;

b. not ensured that concerns raised by these servicepeople have been

dealt with in a timely, fair and effective manner; and

C. not funded any other action, like funding studies to identify possible

stressors, risks and dangers posed by toxic environments.

775. The Crown has also not provided any specific rehabilitation support for these

Maori servicepeople or their offspring.

776. Through these failings the Crown has breached the principle of active
protection. Maori servicepeople who served in the non-Viet Nam War
conflicts have been prejudiced been they were exposed to increased risks

of adverse health of effects of these toxic environments.

948 Joint Working Group on Concerns of Viet Nam Veterans, Report and Recommendations of the Joint Working
Group on Concerns of Viet Nam Veterans dated 26 April 2006, Wai 2500, #A10, at 12.
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777. Many of them have also been forced to suffer in silence as the Crown
continued to decline to take any measures to investigate their concerns,

conduct research or provide specific rehabilitative measures.
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10. OPERATION GRAPPLE

Introduction

778. Before Operation Grapple commenced in 1957, New Zealand authorities
and scientific advisers already possessed substantial knowledge about the
dangers of radiation exposure, including cancer, genetic mutation,
hereditary harm, and the risks associated with radioactive fallout from
hydrogen bomb testing.®*® New Zealand’s Radiation Protection Regulations
and the advice of senior radiation experts reflected a precautionary
approach which recognised that even relatively low levels of radiation
exposure could produce long-term biological harm and that every effort

should be made to minimise exposure.®®

779. Despite this knowledge, New Zealand servicemen participating in Operation
Grapple were exposed to nuclear detonations under conditions where
protective measures aside from distance were limited and largely directed
toward protection from heat and light.%®' Radiation monitoring systems were
inadequate, with many film badges either never processed or not issued
during later deployments, creating significant uncertainty regarding the true

extent of exposure experienced by New Zealand personnel.®*?

780. Subsequent scientific and medical research, including the Massey University
cytogenetic studies, identified statistically significant chromosomal
abnormalities among Operation Grapple veterans consistent with long-term
radiation-induced genetic damage.®® Independent scientific review and later
consideration by the British High Court regarded the Massey findings as
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Prof R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [98], [103], and [104].
Prof R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [98] and [105].
Prof R Priestley, S Day, Operation Grapple: New Zealand Military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [203] and [279].
Veterans' Affairs, Research about New Zealand's nuclear veterans (VANZ website), accessed at
<https://www.veteransaffairs.mil.nz/about-veterans-affairs/our-documents-and-
publications/research/research-about-new-zealands-nuclear-veterans/> at 4 [Appendix A: Bundle of
Authorities, Tab 58, at 374].
Prof R Priestley, S Day, Operation Grapple: New Zealand military [personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [267]; R E (Al) Rowland, Response to the Document Entitled
“New Zealand Nuclear Test Veterans: A Summary of Expert Reviews” dated 25 November 2019 (in Index
and Exhibits to the Amended Brief of Evidence of Dr Judy Blakey dated 17 December 2025, Wai 2500, #
F17(e), Exhibit N, at 1).
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important and credible evidence supporting radiation exposure and

associated genetic injury.®®*

781. The evidence further demonstrates that the effects of Operation Grapple
extended beyond physical health concerns alone. Veterans and their
families experienced ongoing psychological stress, uncertainty, lack of
institutional recognition, and concerns regarding possible intergenerational
harm affecting children and grandchildren.®® For decades, veterans and
their whanau also faced prolonged delays in obtaining meaningful
acknowledgement, investigation, support, and recognition from state

authorities.%%¢

Existing Scientific Knowledge Before Operation Grapple

782. Before Operation Grapple began in May 1957, New Zealand authorities and
scientific advisers already understood that radiation exposure could cause
cancer, genetic mutation, and long-term biological harm. The evidence
shows that these risks were not speculative or newly discovered after the
nuclear tests. Rather, they had already been incorporated into New
Zealand’s radiation protection framework and scientific guidance during the

early to mid-1950s.

783. New Zealand’s Radiation Protection Regulations 1951 reflected
international scientific standards and adopted recommendations from the

International Commission on Radiological Protection (ICRP). The

954

955

956

R E (Al) Rowland, Response to the Document Entitled “New Zealand Nuclear Test Veterans: A Summary of
Expert Reviews” dated 25 November 2019 (in Index and Exhibits to the Amended Brief of Evidence of Dr
Judy Blakey dated 17 December 2025, Wai 2500, # F17(e), Exhibit N, at 4); David J Brenner, The Atomic
Veterans Litigation Final Report Prepared for the British High Court of Justice, Queen’s Bench Division, 6
November 2008 (in Index and Exhibits to the Amended Brief of Evidence of Dr Judy Blakey dated 17
December 2025, Wai 2500, #F17(e), Exhibit N, at 306 - 311); New Zealand Nuclear Test Veteran Association
(NZNTVA) submission to Expert Medical Panel (EMP) dated 20 August 2009 (in /ndex and Exhibits to the
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Dr J Blakey, Amended Brief of Evidence of Judy Blakey MNZM, PhD in Support of Claimant dated 11 April
2025, Wai 2500, #F17(d), at [23]; Dr J Blakey, Brief of Evidence of Judy Blakey MNZM, PhD in Support of
Claimant dated 11 April 2025, Wai 2500, #F17, at [11]; G Heagney, Next generation steps up to keep
knowledge alive of nuclear testing veterans (Stuff Article, New Zealand, dated 2 May 2023) [Appendix A:
Bundle of Authorities, Tab 57, at 365 — 372].

Dr J Blakey, Brief of Evidence of Judy Blakey MNZM, PhD in Support of Claimant dated 11 April 2025, Wai
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Regulations prescribed a maximum permissible occupational exposure of
0.3 rem (3 mSv) per week, a limit that remained unchanged after

amendments in 1954 .%57

784. Importantly, the Regulations did not treat this limit as “safe.” The evidence
expressly recognised that scientific experiments on animals suggested even
existing permissible exposure levels might not provide an adequate safety
margin against tumour formation from chronic radiation exposure.®® The
Regulations further acknowledged that “genetic changes may be induced by
very small doses of radiation” and warned that strict compliance with
exposure limits might still fail to prevent hereditary effects in future

generations.%®°

785. Accordingly, the Regulations emphasised that “every effort should therefore
be made to strive for the lowest possible exposure in every operation” and
to keep workers’ exposure well below the prescribed maximum.®° This
demonstrates that New Zealand authorities were already aware of the risks
associated with low-level and cumulative radiation exposure before the

Grapple tests commenced.

786. The precautionary approach adopted in the Regulations was reinforced by
New Zealand’s leading radiation specialists. George Roth, Director of the
Dominion X-Ray and Radium Laboratory, circulated and discussed ICRP
recommendations and repeatedly emphasised the carcinogenic and genetic

risks associated with radiation exposure.®’

787. Roth reiterated that radiation exposure should be kept to the lowest possible
level and well below prescribed limits.%? His statements demonstrate that
New Zealand authorities understood not only the dangers of acute radiation
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Prof R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [99].

Prof R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [98].

Prof R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [98].

Prof R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [98].

Prof R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [105].

Prof R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at [105]
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exposure, but also the long-term risks arising from cumulative and relatively

low-dose exposure.

788. The Dominion X-Ray and Radium Laboratory served as the Government’s
principal scientific adviser on radiation safety during the period of Operation
Grapple.?®® The Laboratory employed more than 20 staff and operated the
film badge monitoring service used to measure radiation exposure received

by workers.%64

789. Its personnel maintained close connections with international scientific
developments and radiation research communities.® Staff were familiar
with ICRP recommendations and the influential 1956 publication The
Hazards to Man of Nuclear and Allied Radiation (the Himsworth Report) and
actively educated professionals and the wider public about radiation risks.

790. Shortly before Operation Grapple began, senior New Zealand scientists
were publicly discussing the mutagenic effects of relatively low radiation
doses. In February 1957, George Roth addressed the Christchurch branch
of the New Zealand Dental Association and stated that radiation doses as
low as 30 R (261 mSv) could cause human mutations, while doses as low
as 0.3 R (2.61 mSv) could produce effects in certain organisms.%®” He again
stressed the importance of maintaining radiation exposure “to the lowest

possible level”.%68

791. New Zealand scientific advisers were also aware of the specific dangers
associated with radioactive fallout from hydrogen bomb testing. Roth warned
about the risks posed by Strontium-90, noting that it accumulated in human

bones similarly to radium and had a half-life of approximately 28 years.®°
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792.

He further warned that Strontium-90 could produce tumours and that
scientific evidence demonstrated a proportional relationship between tumour
frequency and the amount of radioactive material present in the body, “even

at low dose levels”.%70

These warnings are significant because Operation Grapple involved
thermonuclear hydrogen bomb tests capable of generating precisely the

type of radioactive fallout being discussed.

The Crown Report on Fallout Monitoring and Environmental Findings

793.

794.

Monitoring conducted following the Short Granite test indicated that radiation
levels remained essentially unchanged from pre-test conditions. Data
collected from monitoring stations on Christmas Island, Canton Island,
Penrhyn Island, and Apia showed no appreciable increase in radiation levels
during the two weeks following the detonation. Any recorded variations fell
within normal measurement error and did not exceed a few percent of
natural background radiation levels. Subsequent AWRE reporting provided
to New Zealand in October 1957 similarly stated that very little fallout had
been detected during the first Grapple series.®""

Following Grapple X and Round A, New Zealand authorities were informed
that there had been no significant contamination on Christmas Island or the
surrounding sea. Although the Round A vyield exceeded expectations and
caused some physical damage on the island, radiation surveys conducted
immediately after the test found no detectable gamma radiation exposure,
air contamination, or ground contamination. Later reviews concluded that
prevailing winds carried the radioactive cloud away from inhabited areas of
Christmas Island, resulting in no fallout being deposited on the island

itself.972

970

971

972

R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—-1958 nuclear tests
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795.

796.

Extensive environmental monitoring undertaken during Grapple Y, including
air, water, fish, fallout, and radiation sampling across multiple Pacific
locations, confirmed expectations that the airburst detonation would not
produce measurable fallout. Long-term environmental studies further
supported this conclusion. Surveys conducted in 1975 found only trace
quantities of fallout radionuclides on Christmas Island, at levels significantly
below naturally occurring radioactivity. A subsequent New Zealand National
Radiation Laboratory assessment in 1981 concluded that measured
radioactivity levels were consistent with normal global fallout patterns and
that external radiation exposure was attributable almost entirely to natural

cosmic radiation.%"®

Studies of the marine environment also concluded that any radioactive
fallout entering the ocean would be rapidly diluted by natural mixing,
substantially reducing potential exposure risks. Experts noted that
radioactive contaminants in seawater would be further removed through
shipboard water distillation systems before use for drinking or washing.
Consistent with these findings, a 1993 Atomic Weapons Establishment
review concluded that inhalation or ingestion of fallout on Christmas Island
posed no significant danger. Estimated radiation doses from fallout and
induced radioactivity were assessed as extremely low—typically negligible
and, even at their maximum estimated level, substantially below normal
annual background radiation exposures experienced in other parts of the

world.94

Radiation Testing

797.

New Zealand military veterans of Japan, the British and French nuclear tests
in the Pacific, as well as Antarctica, were exposed to negligible or very small
doses of radiation (i.e. less than 10mSv), which have not been associated
with harmful health effects. However, questions remain around whether, in
fact, veterans have been exposed to only low levels of radiation, the extent

of knowledge of the authorities at the time, and the adequacy of protections

973
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Prof R Priestley, S Day, Operation Grapple: New Zealand military personnel and Britain’s 1957—1958 nuclear
tests dated 10 April 2025, Wai 2500, #F9, at 122 and 125.
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tests dated 10 April 2025, Wai 2500, #F9, at 127 and 131.
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put in place to prevent veterans’ exposure to radiological materials and

environments during service.®’®

798. Research on New Zealand Operation Grapple veterans has pointed out that,
despite there being no data available on internal radiation that may have
occurred as a result of inhaling or ingesting radioactive particles during these

operations, the possibility cannot be excluded.®’®

Protective Clothing and Radiation Monitoring

799. Protective clothing was issued to New Zealand naval personnel participating
in Operation Grapple shortly after their arrival at Christmas Island.®”” Officers
and senior ratings attended lectures regarding protective clothing and

decontamination procedures.®’®

800. However, the evidence makes clear that most protective or anti-flash
clothing was intended primarily to protect against heat and intense light
generated by detonations, rather than radioactive fallout or ionising
radiation. °”® Only specialist decontamination teams received more

specialised equipment. %8

801. The use of protective clothing during detonations was inconsistent and often
minimal. During Grapple Round A, crews aboard the Pukaki and Rotoiti
reportedly wore only dark goggles while observing detonations.®' During
Grapple Y, personnel aboard the Pukaki again did not wear anti-flash
clothing.%82
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802. Squadron Orders reportedly required protective clothing only for megaton-
range explosions and only for personnel within 50 nautical miles of Surface
Zero.%® No such protection was considered necessary outside that range or

during smaller detonations.%*

803. During Grapple Y on 28 April 1958, the commanding officer of the Pukaki
stopped the ship’s engines so that as many crew members as possible could
observe the explosion.®® No protective clothing was worn, and the only
precaution reportedly taken was to instruct personnel to face away from
Ground Zero and keep their eyes closed until after the blast.%® Veterans
later recalled observing detonations while wearing ordinary naval uniforms,

overalls, or even jandals.%’

Problems with Protective Equipment

804. Internal reviews conducted after the first Grapple series identified significant

shortcomings in the equipment issued.%®

805. Reports noted that coverall suits were difficult to secure properly, foul-
weather gear proved unsuitable for tropical conditions, and rubber boots
were difficult to remove and decontaminate.®®® PVC gloves interfered with
the operation of monitoring instruments, while respirators caused sweating,

discomfort, reduced efficiency, and eye strain during prolonged use.®®
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806. Commodore Hicks also criticised the effectiveness of tinted goggles,
describing their value as “debatable” and warning that they may have
created a false sense of security.®' Personnel were reportedly instructed to
close their eyes and cover the goggles with their hands during

detonations.%%2

Film Badges and Personal Radiation Monitoring

807. The principal method for monitoring individual radiation exposure during
Operation Grapple was the use of PM-1 film badges. These badges were
designed to measure the cumulative radiation dose received by personnel
and were regarded as capable of doing so with considerable accuracy. The
minimum detectable dose threshold for the badges was approximately 0.2

mSv. %

808. The badges served two important functions. First, they provided a record of
radiation exposure received by personnel during the normal course of
operations. Second, in the event of an incident, they could assist in

determining the radiation doses received by all affected personnel.%*

809. According to Anthony Slark, the Medical Officer aboard HMNZS Pukaki, all
personnel during the first Grapple series wore film badges, while a smaller
proportion also carried individual dose meters resembling fountain pens.®%
Film badges issued to New Zealand personnel were reportedly collected

after testing and transferred to HMS Narvik for processing.%%®
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Failure to Process Film Badges

810.

811.

812.

813.

Despite the importance of film badges as the primary means of measuring
individual exposure, most of the badges issued during the first Grapple
series were never processed. Problems arose because the chemicals
required for developing the badges could not be adequately stored aboard

ship.%7

As a result, the vast majority of radiation exposure records for New Zealand
personnel were never produced. Although environmental monitoring
continued throughout the operation, individual radiation exposure levels for

most New Zealand veterans were never actually determined.®®

The problem was not confined to New Zealand personnel. Evidence
indicates that most film badges issued to Operation Grapple personnel
generally were not processed, creating a substantial gap in the historical

record of individual exposure levels.%®°

Compounding this issue, New Zealand personnel participating in the later
Grapple series did not receive film badges at all."®° Crawford notes that film
badges were not issued to personnel aboard some HM and HMNZ ships

during subsequent operations. %!

Veterans’ Accounts Regarding Film Badges

814.

Several veterans recalled uncertainty regarding the use and fate of the film
badges. Tere Piri Te Maunu Tahi remembered wearing film badges intended

to measure radiation exposure but stated that the badges were collected
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after the tests and never returned. He further recalled that personnel were

never informed of the results.'00?

815. Similarly, John Purcell stated that he had been told sailors aboard HMNZS
Pukaki wore badges that would have recorded radiation exposure. However,
he could not recall wearing such a badge himself and did not remember

other crew members wearing them either.%3

816. These accounts reflect the broader difficulty arising from the failure to
process or preserve film badge records, leaving many veterans uncertain

whether their individual exposure levels were ever measured.

817. The evidence indicates that most badges issued to New Zealand personnel
during the first series were never analysed and that personnel participating
in later Grapple deployments reportedly received no film badges at all.0%
This created substantial gaps in the ability to accurately assess or

reconstruct radiation exposure experienced by New Zealand servicemen.

818. In her report, Ms Walker noted the following:'9®

Research on New Zealand Operation Grapple veterans has
pointed out that despite there being no data available on
internal radiation that may have occurred as a result of inhaling
or ingesting radioactive articles during these operations, the

possibility cannot be excluded.

Potential Exposure Through Rainfall, Inhalation, and Ingestion.

819. Some veterans reported that rainfall frequently occurred shortly after nuclear
detonations. Dick Hawea and others recalled that rain often followed each

test, an occurrence they considered unusual given the generally dry
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820.

821.

conditions experienced during their deployment.'® Hawea recalled that the
rain simply reduced the need to wash the ship and was therefore regarded

as a welcome convenience. 007

Because most film badges were never processed, there is no reliable
individual exposure data available to determine whether rainfall-related

fallout resulted in measurable radiation doses to those present.'°0®

Although many aspects of the environment were monitored during the tests
and were often considered within safe levels, it is possible that cumulative
exposure occurred through the environment, including from rainfall,
inhalation, and ingestion (including from water and fish within the

environment).

Operation Grapple — The Aftermath

822.

These submissions engage principally with Part Four of the Tribunal
Statement of Issues concerning nuclear testing operations and Maori
servicepeople exposed to toxic environments, particularly TSOI 4.7 and its
sub-issues regarding the Crown’s conduct following exposure to toxic

environments. In particular, the submissions address:

a. whether the Crown acted consistently with Treaty principles after
Maori servicepeople were placed in situations involving likely

exposure to toxic environments (TSOI 4.7);

b. whether the Crown was aware, or ought reasonably to have been
aware, of allegations and evidence of adverse health effects (TSOI
4.7.1);
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C. whether it adequately kept itself informed of emerging evidence and
actively investigated the risks posed by such environments (TSOI
4.7.2.1);

d. whether it meaningfully monitored veterans’ health and maintained

records capable of identifying long-term effects (TSOI 4.7.2.2);

e. whether veterans’ concerns were dealt with in a timely, fair and
effective manner (TSOI 4.7.2.3); and

f. whether the Crown took adequate steps, including funding

research, to investigate possible harms (TSOI 4.7.2.4).

823. In response to the TSOI, the evidence establishes systemic Crown breaches
of Te Tiriti in relation to Operation Grapple veterans and their whanau.
Having placed Maori servicepeople in toxic environments, the Crown failed
to respond consistently with the principles of active protection and
partnership. It was aware, or ought to have been aware, of credible concerns
about adverse health effects, including cancers, hereditary impacts,
psychological harm and intergenerational consequences, yet failed to adopt
a precautionary or protective response. These failures caused enduring
prejudice, including prolonged uncertainty, psychological distress, moral
injury, diminished trust, possible compromised whakapapa, and unresolved

health concerns across generations.

TSOIl 4.7 — Was the Crown'’s conduct following the placement of Maori
servicepeople in situations where they were likely to be exposed to toxic

environments consistent with the principles of the Treaty?

824.  The evidence of Dr Judy Blakey'" reveals that subsequent to veterans’
service, there was a pattern of sustained Crown failure in relation to
Operation Grapple veterans and their whanau that extends well beyond
questions of physical health and service-related illness. Properly

understood, the prejudice suffered by these claimants arises from the

1009 Dr J Blakey, Summary Brief of Evidence of Judy Blakey MNZM, PhD in Support of Claimant dated 2 May
2025, Wai 2500, #F17(b).
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825.

Crown’s repeated failure to act consistently with its Treaty obligations of
partnership and active protection. These failures are reflected not only in the
Crown’s delayed and inadequate response to possible evidence of radiation-
related harm, but also in the procedural deficiencies that characterised the
Government'’s review processes, including the conduct of the Expert Medical
Panel (“EMP”), later named the Veterans’ Health Advisory Panel. The
evidence establishes that veterans and their whanau were repeatedly
required to advocate for recognition while confronting institutional
scepticism, lack of procedural transparency, and a system that privileged
conventional scientific standards over precaution, compassion and

partnership.

The Crown’s Treaty obligations required it to actively protect Maori veterans
and their whanau from reasonably foreseeable harm and to meaningfully
engage with concerns relating to health, wellbeing and whakapapa. Instead,
the Crown adopted an approach characterised by delay, minimisation and
institutional conservatism. Although veterans repeatedly raised concerns
regarding potential radiation exposure, chronic iliness, hereditary
consequences and disrupted whakapapa, the Crown consistently deferred
recognition on the basis that evidence remained “inconclusive” or
insufficiently epidemiological in nature. Such an approach ignored the reality
that Treaty obligations are heightened in circumstances of uncertainty,
particularly where the stakes concern intergenerational wellbeing, whanau
integrity and the long-term consequences of military service. A Treaty-
consistent response required the Crown to act protectively where credible
evidence of harm existed, rather than waiting for scientific certainty to

emerge decades after exposure.

TSOIl 4.7.1 — To what extent was the Crown aware, or should reasonably have

been aware, of allegations and/or evidence that Maori ex-servicepeople

experienced adverse health effects after exposure to toxic environments?

826.

By 1987, concerns had already been raised sufficiently to prompt calls for
the Ministry of Defence to inquire into the health status of New Zealand

Grapple veterans, although these were initially rejected on the basis that no
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evidence of associated health problems had been identified.'*'® However,
the commissioning of a 1998 epidemiological study, which found an elevated
risk of leukaemia and potentially other haematologic cancers among
Grapple participants, provided a clear evidential basis for concern.®!"

827. Further, by 2002, the Crown’s decision to provide genetic and psychological
counselling to first-generation descendants of Grapple veterans in response
to whanau concerns about intergenerational harm '9'2 demonstrates an
acknowledgment of the plausibility of ongoing adverse health effects

extending beyond those directly exposed.

828. Taken together, these developments indicate that the Crown was, at
minimum, on notice of credible allegations and emerging evidence of health
harms associated with toxic exposure among ex-service personnel,

including Maori veterans.

Multidisciplinary Massey University Study

829. A multidisciplinary Massey University study conducted between 2002 and
2005 represented a significant attempt to investigate the cytogenetic and
psychological impacts of Operation Grapple service.°'® One cytogenetic
study reported elevated chromosomal abnormalities consistent with

radiation exposure.'%'

830.  The cytogenetic study led by Professor Al Rowland'”'® was undertaken to
determine whether New Zealand naval personnel who participated in
Operation Grapple had sustained long-term genetic damage as a
consequence of their service. It examined blood samples from 50 veterans

and 50 matched control subjects using modern cytogenetic techniques
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designed to identify chromosomal abnormalities associated with prior

radiation exposure.'?'®

831. The study employed three separate tests to assess chromosomal and
genetic damage. Two of those tests did not identify statistically significant
differences between the veteran and control groups. However, the third test,
multiplex or multicolour fluorescence in situ hybridisation (mFISH), identified
a highly significant increase in chromosomal translocations and

abnormalities among the veterans.'"”

832. The mFISH analysis revealed a highly significant difference in total
translocation frequencies between the veteran (experimental) group and the
matched control group. Veterans exhibited substantially elevated levels of
stable chromosomal translocations, with a frequency of 29.38 per 1,000 cells
compared with 10.05 per 1,000 cells in the control population. The study
noted that this finding was consistent with extensive scientific evidence
demonstrating increased translocation frequencies in peripheral blood

lymphocytes following exposure to ionising radiation. 08

833. The researchers further observed that radiation exposure can leave a
persistent and detectable genetic signature within the genome for decades
after the original exposure event. 9" Reference was made to studies
involving survivors of the Hiroshima atomic bombings, individuals exposed
to radiation from 1949 onwards, and Chernobyl clean-up workers, all of
whom exhibited long-term chromosomal abnormalities attributable to

radiation exposure.'? The level of chromosomal damage identified in the
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Operation Grapple veterans was reportedly comparable to that observed

among Chernobyl! clean-up workers. 02!

834. In assessing the veterans’ chromosomal profiles, the researchers identified
a comparatively high frequency of dicentric chromosomes, a recognised
biological marker of radiation exposure. 22 The presence of these
abnormalities reinforced the conclusion that the chromosomal aberrations
observed in the veteran cohort were, to a significant extent, most likely

attributable to radiation exposure.'%?3

835. The study also recognised fluorescence in situ hybridisation (FISH) as a
valuable and established method for estimating historical radiation exposure
in humans. Using this technique, the researchers sought to reconstruct the

likely radiation doses received by Operation Grapple veterans.%2*

836. Based on the totality of the cytogenetic evidence, the researchers concluded
that the most probable cause of the veterans’ elevated translocation
frequencies was radiation exposure. 925 The significantly increased
translocation rates, together with the presence of dicentric chromosomes,
were regarded as characteristic indicators of radiation-induced genetic
damage.'%?6 The findings were considered “indicative of the veterans having

incurred long-term genetic damage as a consequence of performing their
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duties relating to Operation Grapple”, %27 and the abnormalities were

considered “most likely attributable to radiation exposure”.'028

837. The 2007 Cytogenetic Study ultimately concluded that participating veterans
had sustained long-term genetic damage detectable through mFISH testing,
a highly sensitive cytomolecular technique internationally recognised as a

marker of radiation-induced genetic damage.%?®

838. These findings were supported by related studies commissioned through the
War Pensions Medical Trust Fund, which identified elevated sister chromatid
exchanges and statistically significant increases in chromosomal
rearrangements and dicentric abnormalities among Operation Grapple

veterans. 030

839. Although aspects of the Massey University studies were later criticised,
Professor Rowland rejected those criticisms and noted that the studies had
been reviewed and approved by six separate ethics committees before
commencement. %" He further stated that the geneticist involved in the

peer-review process supported the study’s conclusions.'0%2

Psychological Impact Pilot Study

840. The companion Psychological Impact Pilot Study of the same research
participants revealed the veterans self-reported having been diagnosed with

more chronic health conditions, especially cancer and skin issues. %
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841. Researchers concluded that uncertainty surrounding radiation exposure,
combined with growing fears that veterans may have been harmed,
contributed significantly to elevated stress levels decades after the tests.%%*
Psychological assessments reportedly found that the profiles of exposed

veterans were “far from normal”.103%

842. The broader research programme identified continuing psychological
burdens associated with uncertainty about health effects, inadequate official

recognition, and concerns regarding impacts on veterans’ families.%%

843. The evidence indicates that concerns extended beyond the veterans
themselves to subsequent generations. The intergenerational genetic and
psychological effects experienced by descendants of New Zealand nuclear
test veterans remain insufficiently researched and inadequately
acknowledged.%%"

844. Yet, despite the significance of those findings, the Crown failed to ensure
continued oversight and follow-up, failed to adequately investigate abnormal
results, and failed to establish meaningful pathways of care for affected
veterans and their descendants. Rather than triggering protective action, the

findings were met with scepticism and procedural resistance. %

TSOI 4.7.2.3 — Did the Crown ensure that concerns raised by Maori

servicepeople were dealt with in a timely, fair and effective manner?

845. The evidence before the Tribunal raises serious questions as to whether the
Crown ensured that concerns raised by Maori servicepeople affected by
Operation Grapple were dealt with in a timely, fair, and effective manner.
Veteran Tere Piri Te Maunu Tahi, states that the Crown repeatedly

disregarded the views of the Nuclear Test Veterans. ¥ Veteran John
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846.

Purcell states that he had been writing to the government since 1998 trying
to get support for nuclear veterans and their whanau, and to ask for an
apology for the pain they have caused. He had also corresponded with all
Ministers of Veteran Affairs since 2015 but his letters had always fallen on
deaf ears.'®° Mr Purcell wrote to Honourable Ron Mark in 2019 seeking
something similar to the Memorandum of Understanding for Viet Nam
veterans and why the government had refused to accept the Massey
University report by Associate Professor Al Rowland. He never received a
reply.'*' He also wrote to Minister Whaitiri in November 2022. Again, there

was no response.’%4?

The Crown’s reliance upon the review processes of the EMP illustrates a
failure of good-faith engagement and procedural fairness. While the EMP
purported to conduct an objective assessment of the Massey research, the
evidence reveals a process marked by poor communication, methodological
conservatism and a notable absence of transparency. '*® Veterans
themselves expressed discomfort with the very designation of “expert
panel”’, questioning whether those appointed possessed the appropriate
expertise to fairly assess the matters before them.%4* This concern was not
unfounded. The criticisms levelled at the Massey studies reflected an
overwhelmingly epidemiological lens, despite the fact that the studies under
review concerned novel cytogenetic methodologies involving biomarkers
and chromosome aberrations associated with radiation exposure.'% The
evidence raises a legitimate concern that reviewers were not sufficiently
experienced in the specialist field of cytogenetics and instead assessed the
studies through methodological frameworks more suited to large population

epidemiology.
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847. The panel raised several criticisms of the Massey studies. These included
concerns regarding the relatively small sample size, ' the selection of
exposed and control groups,'®” methodological compromises arising from
recruitment challenges, '%*® and the difficulty of drawing broad causal
conclusions from cross-sectional observational data.'®® Panel reviewers
questioned whether differences between veterans and controls could
confidently be attributed to radiation exposure and expressed concern
regarding inferential limitations that prevented definitive causal claims.
Further criticism was directed toward the absence of broader
epidemiological replication and the inability to establish statistically robust
population-level conclusions from a cohort of 50 veterans and 50
controls.'®® The Crown is likely to rely upon these criticisms to justify its

caution.

848. However, those criticisms cannot absolve the Crown of responsibility. First,
the purpose of the Massey studies was not to conclusively prove causation
beyond scientific doubt but to investigate indicators of harm that warranted
further inquiry and clinical response. Mr Tahi states in his evidence that Dr
Rowlands 2005 study advises that special medical monitoring should be
undertaken and that the children of the veterans should also be
investigated. %' Dr Blakey's evidence records that even reviewers
acknowledged the findings (of Dr Rowlands 2007 report) were “very
interesting” and potentially underestimated, while recommending
confirmation and further monitoring.'%? Yet the Crown failed to implement
meaningful follow-up. Secondly, the Crown’s evaluative framework appears
to have privileged only one form of scientific knowledge.'%® Rather than

treating the cytogenetic findings as credible indicators warranting
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849.

precautionary protection, the Crown elevated epidemiological orthodoxy as

the sole acceptable evidentiary standard.

The evidence before the Tribunal raises significant doubt as to whether the
Crown dealt with concerns raised by Maori servicepeople affected by
Operation Grapple in a timely, fair, and effective manner. While the Crown
relied on the EMP review processes to assess the Massey research, the
evidence suggests these processes were marked by poor communication,
limited transparency, and an overly narrow evaluative framework. Veterans
themselves questioned whether the panel possessed the necessary
expertise to assess specialist cytogenetic evidence concerning radiation
biomarkers and chromosome aberrations, particularly where reviewers
appeared to privilege conventional epidemiological standards over emerging
scientific methodologies. Although the EMP identified methodological
limitations in the Massey studies, including sample size and inferential
constraints, those criticisms did not negate the studies’ purpose of identifying
indicators of harm warranting further investigation. Importantly, even
reviewers acknowledged the findings as potentially significant and deserving
of confirmation and ongoing monitoring. Despite this, the Crown failed to
pursue meaningful follow-up or adopt a precautionary approach, raising
serious concerns that Maori veterans’ health concerns were not addressed
in a manner consistent with good-faith engagement, procedural fairness, or

effective protection.

TSOIl 4.7.2.1 — Did the Crown keep itself informed of emerging evidence and

actively make enquiries about the possible stressors, risks and dangers of

toxic environments?

850.

The Crown’s apparent preference for epidemiological standards must be
considered in light of the practical limitations inherent in conducting
epidemiological research concerning Operation Grapple veterans in
Aotearoa New Zealand. Epidemiological studies typically rely upon large
population cohorts, reliable exposure records, longitudinal datasets and
statistically robust comparison groups. However, the Operation Grapple
veteran cohort was necessarily small due to the aging veteran population,

costs associated with such studies and the limited number of personnel
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deployed to the British nuclear testing programme. These realities
significantly constrained the feasibility of achieving the type of statistical
power ordinarily associated with large-scale epidemiological inquiry.
Further, the evidentiary challenges were compounded by funding
constraints and the decades that had elapsed since deployment, it was
neither realistic nor equitable for the Crown to insist upon epidemiological
certainty as the principal threshold for recognition. Rather, those evidential
constraints heightened the importance of according meaningful weight to
alternative scientific methodologies, including cytogenetic research capable
of identifying biological markers consistent with ionising radiation exposure.
Such an approach would have been more consistent with Treaty principles
of active protection and precaution, particularly where veterans and their
whanau faced potential intergenerational harm. Potential genetic harm as a

result of noble service on behalf of this nation deserves benevolence.

851. In that context, the Massey University studies ought to have been
understood not as imperfect substitutes for epidemiology, but as
scientifically appropriate attempts to address evidential gaps that
conventional epidemiological methods were structurally ill-equipped to

resolve.

852. Equally troubling are the dealings between the EMP and those advocating
for veterans. The evidence demonstrates repeated efforts by the New
Zealand Nuclear Test Veterans’ Association (“NZNTVA”) to engage
constructively with the panel and to participate in a collaborative process of
co-design to responses. '9%* Veterans sought clarification regarding the
panel’s methodology, requested meaningful dialogue with researchers, and
raised concerns about the fairness of review processes. '%® Yet those
requests were repeatedly frustrated. Most notably, despite direct requests
from Roy Sefton for the EMP to meet with Dr Al Rowland to discuss reviewer
feedback and methodological concerns, no such meeting ever occurred. %%

Researchers whose work was being critiqued were effectively denied an

1054 Dr J Blakey, Summary Brief of Evidence of Judy Blakey MNZM, PhD in Support of Claimant dated 2 May
2025, Wai 2500, #F17(b), at [22] and [39].
1085 Dr J Blakey, Summary Brief of Evidence of Judy Blakey MNZM, PhD in Support of Claimant dated 2 May
2025, Wai 2500, #F17(b), at [47(c)].
108 Dr J Blakey, Summary Brief of Evidence of Judy Blakey MNZM, PhD in Support of Claimant dated 2 May
2025, Wai 2500, #F17(b), at [27].
269



opportunity to respond to criticisms, clarify methodology, or defend findings.
It would appear that veterans consequently perceived themselves as being
side-lined within a process that materially affected their claims for

recognition and care.

853. The procedural deficiencies of the EMP process were compounded by a lack
of transparency concerning decision-making and evidence selection. Dr
Blakey’s evidence notes the exclusion of important research from
subsequent Government-commissioned literature reviews, including both
the ethnographic work of Dr Catherine Trundle documenting the lived
experiences, suffering and institutional struggles of nuclear veterans and
their whanau.'%7 This exclusion is significant because it reveals a broader
pattern of institutional gatekeeping whereby only certain forms of evidence
were legitimised. %8 The exclusion of lived experience, psychosocial
suffering and Maori perspectives had the effect of narrowing the field of
recognition and rendering invisible many of the harms actually experienced

by veterans.

TSOI 4.7.2.2 — Did the Crown monitor the health of those placed in toxic
environments and keep appropriate records to identify long-term effects?

854. Wide-scale concerns about the health of Grapple test veterans were raised
in Britain and New Zealand during the 1980s.'°° In 2001, the Office of
Veterans’ Affairs commissioned a research review of the health of the
children of Grapple (and Viet Nam War) veterans. The report noted that the
potential risks for the children of nuclear test veterans, had caused high
levels of concern among nuclear test veterans and their families, and may
have had a negative effect on their psychological wellbeing.'®° In 2005, a

study focusing on the psychological impacts on 50 test veterans and 50
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controls, found the exposed group had an average depression score 3.5

times that of the control group and many were suffering from chronic stress.

855. Intergenerational effects of the genetic and psychological impacts on the
descendants of New Zealand Nuclear Test Veterans reveal a lack of
research and government acknowledgement of those impacts. Ms Herewini-
Hona gave evidence that her father suffered from sebaceous cysts and skin
tags. She notes that she and most of her family have this too0.'%' She goes
on to state that her whole family suffers from migraines and that her and her
daughter have been diagnosed with thalassemia, a blood disorder, although
they don’t have a history of it in her family.'? She also states that she and
her brother suffer from osteomyelitis and that many of her children and
mokopuna suffer from medical conditions she believes is associated with her
father’s service during Grapple.'%® Ms Egen was diagnosed with a rare form
of leukaemia and blood disorder at 16.'%* She gave evidence that many of
her family members suffer from medical conditions that they believe are
associated with her father’s service during Grapple.'%® A number of wahine
in their whanau suffer reproductive health concerns including ovarian and
menstrual issues.'® Ms Egen believes her father's service affected the
health and well-being of her whanau, ‘endangering the integrity of their

whakapapa.’%”

856. The resulting emotional and psychological burden on veterans and their
whanau that are linked to ethical conflicts and lack of institutional
recognition, can result in Moral Injury.'® Mr Tahi when talking about the

2007 Massey study states that it vindicated years of frustration that he faced
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in trying to get people to believe that his health had been affected as a result
of radiation.'®® Mr Ryder gave evidence that he believed that his leg issues
were as a result of having radiation in his spine.'”’® He also states that he
believes his family have also been affected as a result of his service, with
two of his children being born with deformities and dying shortly after
birth.'%”" Moral Injury refers to an individual’'s perception of moral failure
where a person has experienced a potentially morally injurious event that
leads to experiencing a significant dissonance with the individual's belief

system and world-view.%72

857. The Crown’s failure to recognise and respond adequately to moral injury
represents a further breach of its duty of active protection. The evidence
establishes that many Operation Grapple veterans experienced chronic
stress, anxiety, depression and longstanding psychological distress linked
not merely to service itself, but to decades of uncertainty, denial and
institutional neglect. '3 Researchers observed elevated levels of
psychological distress among veterans and concluded that many were
suffering chronic stress exacerbated by the perceived failure of authorities
to meaningfully address their concerns over more than four decades.'"*
Later international scholarship concerning nuclear veterans further supports
the proposition that anger, guilt, fear for descendants, and distrust of
institutions are recurring consequences of unresolved exposure

concerns.'07°

858. The concept of moral injury provides an important framework through which
to understand this prejudice. Moral injury arises where individuals
experience a disruption between deeply held moral expectations and
institutional conduct. In the present context, veterans who served the Crown

in dangerous and highly secretive circumstances did so believing that their
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government would care for them should harm arise. Instead, many
experienced prolonged invalidation, evidentiary scepticism, bureaucratic
delay and institutional defensiveness. For Maori veterans and their whanau,
those harms were intensified by failures to acknowledge disrupted
whakapapa, spiritual wellbeing, and intergenerational uncertainty. The moral
injury suffered by these claimants was therefore not incidental; it was a

foreseeable consequence of Crown inaction and institutional neglect.

859. Importantly, the Crown’s failures cannot be understood solely through a
biomedical lens. The evidence demonstrates missed opportunities to honour
Treaty principles by embedding kaupapa Maori approaches, matauranga
Maori and tikanga-informed healing processes into research, care and policy
frameworks. 76 Despite explicit concerns relating to whakapapa and
intergenerational harm, discussions remained overwhelmingly confined to
narrow clinical paradigms. A Treaty-consistent response would have
recognised that wellbeing encompasses physical, spiritual, cultural and
collective dimensions, particularly where Maori veterans and whanau were
concerned. The Crown’s failure to incorporate those perspectives amounted

to a failure of partnership and active protection.

860. Taken together, the evidence establishes that the prejudice suffered by
Operation Grapple veterans and their whanau is ongoing and systemic.
Veterans have endured delayed recognition, inadequate monitoring,
exclusion from meaningful decision-making, and the continuing burden of
uncertainty concerning the health consequences of their service and the
wellbeing of future generations. The Crown’s preference for narrow
evidentiary standards, combined with its failure to facilitate transparent and
collaborative engagement, has exacerbated suffering and undermined trust.
The result is not merely historic grievance but continuing moral injury and
ongoing prejudice that remains unremedied. In such circumstances, the
Tribunal ought to find that the Crown failed to discharge its Treaty obligations
and that meaningful restorative responses remain necessary to repair the

harm caused.

1076 Dr J Blakey, Summary Brief of Evidence of Judy Blakey MNZM, PhD in Support of Claimant dated 2 May
2025, Wai 2500, #F17(b), at [34].
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In response to the TSOI

861.

862.

863.

864.

The evidence before the Tribunal establishes a sustained pattern of Crown
failure in relation to Operation Grapple veterans and their whanau that is
inconsistent with the principles and guarantees of te Tiriti o Waitangi. When
assessed against the Tribunal Statement of Issues, particularly TSOI 4.7
and its related sub-issues, the Crown’s conduct following the placement of
Maori servicepeople in toxic environments fell materially short of its Treaty
obligations of active protection and partnership.

In respect of TSOI 4.7, the Crown failed to respond to the consequences of
toxic exposure in a manner consistent with the principles of partnership and
active protection. Rather than adopting a precautionary and protective
approach in circumstances of scientific uncertainty and potentially
intergenerational harm, the Crown deferred action, relied upon narrow
evidential thresholds, and repeatedly minimised the concerns raised by
veterans and their whanau. A te Tiriti-consistent response required the
Crown to engage constructively with Maori veterans, protect whakapapa and
wellbeing, and actively investigate credible indicators of harm. Instead, the
evidence demonstrates institutional delay, procedural rigidity, and a failure
to meaningfully partner with those affected.

In relation to TSOI 4.7.1, the Crown was plainly aware, or ought reasonably
to have been aware, of credible allegations and emerging evidence of
adverse health effects arising from toxic exposure. From at least the late
1980s, concerns had been repeatedly raised by veterans and advocates
regarding elevated illness, cancers, hereditary impacts and psychological
harm. The Crown was on notice of plausible and potentially serious health
risks affecting both veterans and their whanau. Despite this, the Crown failed
to respond proportionately to those concerns.

In relation to TSOI 4.7.2.1, the Crown failed to adequately keep itself
informed of emerging evidence and failed to actively investigate the risks
associated with nuclear exposure. Rather than engaging openly with new
scientific methodologies, including cytogenetic research, the Crown

privileged conventional epidemiological standards that were poorly suited to
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865.

866.

867.

868.

the practical realities of a small and ageing veteran cohort. In doing so, it
failed to adopt a precautionary approach consistent with active protection,
despite clear evidential limitations that heightened, rather than diminished,
the need for further inquiry.

In relation to TSOI 4.7.2.2, the Crown failed to adequately monitor the health
of veterans and maintain meaningful systems capable of identifying long-
term and intergenerational effects. The evidence demonstrates an absence
of sustained monitoring, insufficient follow-up following significant research
findings, and a failure to address the ongoing psychological, cultural and

moral harms experienced by veterans and their whanau.

In relation to TSOI 4.7.2.3, the Crown failed to ensure that concerns raised
by Maori servicepeople were addressed in a timely, fair, and effective
manner. Veterans repeatedly sought recognition, clarification, and
meaningful engagement over many decades, only to encounter delay,
inadequate communication, institutional scepticism and procedural opacity.
The evidence concerning the EMP process raises serious concerns
regarding transparency, specialist expertise, and the Crown’s willingness to
genuinely engage with both veterans and researchers in good faith. The
exclusion of alternative forms of evidence and lived experience further

undermined procedural fairness and partnership obligations.

In relation to TSOI 4.7.2.4, the Crown failed to take adequate steps to
investigate possible harms through sustained research and follow-up. While
some studies were commissioned, the Crown did not ensure adequate
continuation of research, implementation of monitoring recommendations,
or meaningful pathways of care for those affected. Significant findings
warranting further inquiry were met with institutional caution rather than

active protection.

Taken together, the evidence establishes not isolated shortcomings, but
systemic Crown failures that have caused enduring prejudice to Operation
Grapple veterans and their whanau. The resulting harms include prolonged

uncertainty, diminished trust, psychological distress, moral injury,
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compromised whakapapa, and the ongoing burden of unresolved health

concerns extending across generations.

Treaty Breaches

Active Protection

869.

870.

871.

The Crown breached the principle of active protection by failing to take
reasonable and proactive steps to protect Operation Grapple veterans and
their whanau from the health, psychological, cultural and intergenerational
consequences of toxic exposure. Once credible concerns were raised about
illness, cancers, hereditary impacts and psychological harm, the Crown was
required to actively investigate those risks, monitor affected veterans and
whanau, and respond in a precautionary manner. Instead, the Crown
delayed action, relied on narrow evidential thresholds, failed to adequately
engage with emerging scientific evidence, and did not maintain effective
long-term monitoring or follow-up systems. This failure left Maori veterans
and their whanau without adequate protection of their health, wellbeing and

whakapapa.

The Crown’s reliance on conventional epidemiological standards was poorly
suited to a small and ageing veteran cohort and failed to account for Maori
experiences of harm, including impacts on whakapapa, whanau wellbeing,
psychological health and cultural identity. By failing to provide adequate
monitoring, investigation, recognition and support, the Crown failed to
ensure equitable protection and outcomes for Maori affected by Operation
Grapple.

The Crown did not provide meaningful and effective remedies for the
prejudice suffered by Operation Grapple veterans and their whanau. Despite
decades of concern, the Crown did not adequately acknowledge the harms
alleged, maintain proper monitoring, continue necessary research, or
provide clear pathways of care, support and recognition. This left veterans
and whanau carrying the burden of uncertainty, unresolved health concerns,

psychological distress, moral injury and intergenerational harm. A Treaty-
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consistent approach required the Crown to actively remedy those harms

rather than allow them to remain unresolved across generations.

Partnership

872.

The Crown breached the principle of partnership by failing to meaningfully
engage with Maori veterans and their whanau in the investigation and
response to Operation Grapple-related harm. A Treaty-compliant approach
required the Crown to work constructively with those affected, recognise
their lived experience, and involve them in decisions concerning monitoring,
research, care and redress. Instead, veterans and whanau experienced
institutional delay, poor communication, procedural opacity and limited
recognition of their concerns. The Crown'’s failure to genuinely partner with
Maori veterans and their whanau undermined their ability to participate in
decisions directly affecting their health, wellbeing and whakapapa.

Prejudice

873.

874.

875.

876.

877.

The Claimants have suffered from prolonged uncertainty, distress and

institutional disregard.

The prejudice is exacerbated by the Crown’s failure to respond to their

concerns in a timely, fair, and effective manner.

The Claimants have had their mana diminished as a result of review
processes that appeared inaccessible, insufficiently transparent, and lacking

in specialist expertise relevant to the cytogenetic evidence.

The Claimants and their whanau are left to carry the burden of unresolved
health anxieties while the Crown adopted an unduly narrow evidence
approach, privileging epidemiological certainty over precautionary

protection.

By the Crown failing to implement meaningful follow-up or clinical response,

the Claimants have suffered the ongoing effects of uncertainty, diminished
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trust, and the emotional and practical consequences of feeling unheard and

unprotected.

Recommendations Sought

878.

879.

880.

The Crown provide a formal public apology recognising the Crown’s:

a. failure to adequately protect and monitor personnel when in
operation;
b. prolonged delay in addressing veterans’ concerns, particularly the

failure of the EMP to properly engage with NZNTVA; and

C. contribution to the distress, uncertainty, and subsequent
intergenerational harm experienced by the veterans and their

whanau.

A recommendation that the Crown conduct an independent long-term
medical monitoring programme for surviving veterans and their

descendants. The programme should include but not be limited to:

a. Regular cancer screening;
b. Fertility and reproductive health support;
C. Specialist support for veterans’ and their descendants.

A recommendation that the Crown conduct ongoing independent scientific

research into:

a. Long-term radiation related health outcomes;

b. Chromosomal and genetic damage;

C. Intergenerational effects; and

d. Psychological harm associated with nuclear test participation.
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881.

882.

A recommendation that:

a. Veterans’ Affairs be proactive in informing Grapple Veterans and

their whanau about their entitlements. (Wai 2036)

b. The medical community is educated about the possible health
issues that might arise as a result of veterans who have been
exposed to nuclear fallout, including possible intergenerational
impacts. (Wai 2036)

C. The Crown backpay veterans their entittements from when
Operation Grapple was recognised as an emergency in 1998.
Where a veteran has passed since 1998, the veterans’ immediate
whanau are back paid from 1998 up until the veterans’ passing.
(Wai 2036)

d. Further research is undertaken so that the veterans can fully
understand the implications of their exposure to nuclear radiation,

including the impacts it could have had on their whanau. (Wai 2036)

A recommendation that the Crown fund an independent expert or team of
experts on ionising radiation and the historical record of Operation Grapple.
The expert or team must be constituted by a personable person able to
provide information and answer questions in an open manner without
resorting to top down and densely fact-based transfer of one way
information. Veterans and whanau affected by Operation Grapple could
engage with this expert or team. Veterans and whanau could ask questions,
share their stories and experiences and address any gaps in their knowledge
and fears they have in a safe environment. The existence of this expert or
team and the opportunity provided for conversations about affected veterans
and whanau must be broadly publicised to Maori in the nuclear test
community. Anonymised and frequently asked questions from these
conversations could be published on the Veterans’ Affairs website. This
would help restore trust between the Crown and Maori nuclear test veterans

and their whanau.
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1.

RECOGNITION AND VETERANS’ PENSION

Overview of Submissions

883.

884.

885.

886.

This part of the Claimants’ closing submissions address the adequacy of the
Crown’s recognition of Maori military service and whether current supporting

financial policies properly reflect the consequences of that service.

The issues addressed are:

a. the adequacy and timeliness of recognition given to Maori service

and contribution;

b. the Crown’s response to concerns raised by Maori servicepeople

and their whanau;

C. the Viet Nam deferred pay scheme and whether personnel were

adequately informed of its purpose in relation to tax; and

d. whether the veterans’ pension provides meaningful recognition of

operational service.

We submit that the Crown’s actions and omissions in these areas have
breached the principle of active protection by failing to provide adequate,
timely, accessible, proactive, accurate, and culturally meaningful recognition
and support for Maori servicepeople and their whanau. The principles of tino
rangatiratanga and partnership have been breached as the Crown has failed
to sufficiently partner with Maori regarding the design and delivery of

recognition consistent with tikanga Maori.

These issues correspond with TSOI 1.13, 2.10, 3.8, and 4.4, which address
the adequacy of the Crown’s recognition of Maori service, its response to
concerns raised by Maori servicepeople and their whanau, and the provision
of support and entitlements to veterans. We submit that each of these TSOI

is answered in the negative.
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Lack of Recognition of the Contributions of Maori Servicepeople and their

Whanau

887.

888.

889.

This section addresses both the Crown’s actions that aimed to provide
recognition for veterans, including honours, awards, commemorative

measures, and veteran support initiatives.

Although these mechanisms demonstrate an intention to acknowledge
military service, the evidence before the Tribunal indicates gaps between
the existence of those recognition systems and the lived experiences of

Maori veterans and their communities.

The Crown'’s recognition framework must therefore be assessed not only by
whether recognition mechanisms exist, but by whether they operate in an
adequate, timely, accessible, proactive, accurate, and culturally meaningful
manner for Maori servicepeople and their whanau. We submit that the

Crown has failed in these aspects.

The Crown’s Current Actions that Aim to Provide Recognition for Veterans

890.

891.

The Crown’s current recognition framework includes a range of mechanisms

administered through Veteran’s Affairs and the NZDF, such as:

a. The administration of medals, the provision of Certificates of
Appreciation and Veteran’s Pins for operational service;

b. Financial contributions towards plaques, headstones; and
C. Other commemorative initiatives through the Commemorative
Fund.

(“recognition mechanisms”)

These recognition mechanisms demonstrate that the Crown has established
a formal system intended to recognise service at both the individual and

community level.
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892. However, the adequacy of these recognition mechanisms must be assessed
not only by their existence, but by whether they operate in a timely,
accessible, adequate, proactive, accurate, and culturally meaningful manner
for Maori servicepeople and their whanau. The existence of recognition

frameworks does not, of itself, resolve these concerns

893. Mr Edrich Naden stated in his briefs of evidence that Viet Nam veterans who
felt that they were never given any recognition for their service. %7 He also
described a perception among veterans that their service did not receive the
level of honour, appreciation, or public acknowledgment that they believed

it deserved.'?’8 This captures the feelings expressed by all the Claimants.

Issues with the Crown’s Provision of Recognition

Recognition of Service Requires Veterans to be informed, Proactive, and

Astute with Application Processes

894. We submit that the Crown’s recognition mechanisms have not always
operated in a proactive or accessible manner for Maori veterans and

communities.

895. In practice, the structure of the recognition system is largely reactive. Access
to commemorative funding and other recognition measures often depends
on veterans or whanau being aware of the available support, identifying the
appropriate scheme, and independently navigating application and

administrative processes.'?’®

896. This places a significant burden on veterans and whanau to pursue
recognition themselves, rather than recognition being actively facilitated by
the Crown. In circumstances where veterans may be elderly, unwell,

disconnected from formal support systems, or unaware of available

1077 E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500 #D1 at [94].
078 E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500 #D1 at [136].
1079 Veterans' Affairs, Commemorative Fund Policy (Version 6.0) dated February 2026, at 4 [Appendix A: Bundle
of Authorities, Tab 11, at 104 — 112].
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897.

898.

899.

entitlements, this approach may create practical barriers to accessing

recognition measures.

As illustrated by Mr Edward Moana’s evidence, recognition at the level of
whanau and hapi has often depended on individual initiative and
persistence.' The evidence indicates that whanau and communities have,
at times, carried responsibility for identifying omissions, pursuing
commemorative recognition, and advocating for acknowledgment of service

within their own communities.

Mr Edrich Naden gave evidence of how difficult it is for veterans to access
available support from Veterans’ Affairs. He is computer illiterate and has

had difficulty with non-response by case managers assigned to him. %8

We submit that a recognition framework that relies heavily on veterans and
whanau being informed, proactive, and administratively capable risks
limiting access to recognition, particularly where Maori communities may

already face barriers in engaging with Crown systems and processes.

Significant Delay of the Crown’s Recognition of Service

900.

901.

The Crown’s recognition of Maori veterans has, in some instances, occurred

only after significant delay.

Mr Moana gave evidence that it was not until 2008, following the Prime
Minister’s formal apology to veterans for the way they had been treated, that
he felt veterans received some form of official recognition. Mr Moana stated
that he received a Certificate of Appreciation from the Prime Minister, but
described the recognition as “a start”, noting that it had taken more than 40

years for veterans to receive an apology from the Government. 082

1080 E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [85] — [87].

1081

E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [121] —
[129].

1082 E Moana, Edward Pikiao Moana Brief of Evidence dated 14 March 2016, Wai 2500, #A127, at [84].
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902. Mr Moana also described waiting decades to receive service medals to
which he was entitled, in some cases obtaining them only after personally

approaching government agencies and pursuing the matter himself.%83

903. Veterans’ Affairs itself acknowledges that veterans may experience delays
in accessing services and support. %4 In the context of recognition,
timeliness is particularly significant given the advanced age of many
veterans and the reduced value of acknowledgment when it is provided only
late in life.

904. We submit that this reflects a broader issue within the Crown’s recognition
framework, where acknowledgment has often been delayed, reactive, and
dependent on individual persistence rather than proactively provided by the

Crown.

Issues with Homecoming Parades and Public Acknowledgment

905. Public acknowledgment and homecoming ceremonies are an important
aspect of recognising military service. Such forms of recognition
acknowledge not only the sacrifices made during service, but also a

veteran’s return to their community and reintegration into civilian life.

906. For some Maori veterans, this form of public recognition was absent or
significantly delayed. The absence of formal acknowledgment contributed to
a perception that their service and sacrifices were not properly valued by the

Crown or wider public.

907. Mr George Patena gave evidence regarding his father’'s, Mr Pateriki
Patena’s, return from service in Malaya. He described how his father was
among the last group to leave the jungle and was returned to New Zealand
after only a brief period in Singapore, with little opportunity to recuperate or
debrief following active service. Upon arriving back in New Zealand, there

was no formal reception or public acknowledgment. Mr George Patena

1083 E Moana, Supplementary Brief of Evidence Edward Pikiau Moana dated 6 September 2024, Wai 2500, #D15,
at [22] - [23].

1084 \eterans' Affairs New Zealand Processing times for claims dated 4 February 2026 accessed at
<https://www.veteransaffairs.mil.nz/for-clients/information-about-claims/processing-times-for-claims/>
[Appendix A: Bundle of Authorities, Tab 48, at 335 — 340].
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described how, when his father arrived at Whenuapai Air Base, people

asked who they were because “nobody knew them”."085

908. Mr Patena described the impact of this experience as immediate and severe.
He stated that his father and fellow servicemen felt more appreciated
overseas than they did upon returning home to New Zealand. He also
described the absence of any whakanoa process to support Maori veterans
returning from war and re-entering civilian life. Mr Patena explained that
whakanoa was an important process for restoring mana and removing tapu

before reconnecting with whanau and community.

9009. Mr George Patena gave evidence that his father had unissued medals
relating to his operational contribution despite being involved in significant

counter-insurgency operations. 08¢

910. Mr Moana similarly described returning from service without meaningful
public acknowledgment and later receiving formal recognition only decades
afterwards. He referred to the Crown apology and Certificate of Appreciation
issued in 2008 as “too little, too late”, reflecting the sense among veterans
that recognition had been significantly delayed and did not adequately

acknowledge the experiences of those who served. %"

911. We submit that these experiences illustrate broader shortcomings in the
Crown’s recognition framework. The absence of timely public
acknowledgment, culturally appropriate reintegration processes, and
meaningful recognition contributed to feelings of invisibility, undervaluation,

and disconnection among Maori veterans and their whanau.

1085 G Patena, Brief of Evidence of George Patrick Te Taawhi o Te Rangi O’Connor Patena dated 9 September
2024, Wai2500, #D26, at [63] — [66].
1086 G Patena, Brief of Evidence of George Patrick Te Taawhi o Te Rangi O’Connor Patena dated 9 September
2024, Wai 2500, #D26, at [67] — [68].
1087 E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500, #A127, at [84].
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Issues with Culturally Significant Forms of Recognition

912.

913.

914.

915.

916.

We submit that the Crown’s obligation to recognise Maori military service
must include forms of commemoration that are culturally meaningful within

Maori communities and reflective of the collective nature of Maori service.

For Maori, remembrance and recognition are not solely individual matters.
Recognition is often grounded in whanau, hapt, marae, and urupa which
operate as important sites of collective memory, whakapapa, and community

acknowledgment.

Mr Edward Moana’s evidence demonstrates that recognition at the level of
whanau and hapd remains incomplete. He described the absence of
accurate and consistent recognition for plaques at urupa, the need for
whanau to meet the costs of correcting plaques, and the aspiration for a
marae-based monument at Kaitupeka Marae to honour those who

served.1088

Similarly, Mr Bryce Peda Smith gave evidence regarding the limited
recognition his father received for his military service. Mr Bryce Smith stated
that, apart from receiving a medal, his father did not receive meaningful
acknowledgment from the NZDF for the contribution and sacrifice he made
during service. Mr Smith contrasted this with the recognition his father later
received from civilian employment upon retirement and expressed the view
that NZDF had failed to properly recognise that his father had “gave a part
of himself to the Defence Force.”1%

We submit that these experiences indicate that the Crown’s recognition
mechanisms have not always operated in a manner that adequately reflects
the collective nature of Maori military service or the significance of service

and sacrifice within Maori communities.

108 E Moana, Supplementary Brief of Evidence Edward Pikiau Moana dated 6 September 2024, Wai 2500,

#D15, at [34].

1089 R Smith, R Smith, B Peda-Smith, Joint Brief of Evidence of Ricky Smith, Russell Smith and Bryce Peda-
Smith dated 17 November 2023, Wai 2500, #B55, at [43].
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917.

918.

919.

The evidence further demonstrates that Maori communities continue to bear
part of the burden of commemoration themselves, despite their military
service. In practice, whanau and hapi have often been required to organise,
fund, maintain, and advocate for culturally meaningful forms of

remembrance within their own communities.

We submit that the current framework has not adequately recognised the
expectations of Maori veterans and their whanau regarding collective and
marae-based forms of commemoration, particularly where there has been

limited or no Crown support for such initiatives.

In that respect, the adequacy of recognition cannot be assessed solely by
the existence of national medals or commemorative schemes. Recognition
must also be assessed by whether Maori veterans and their communities
are able to commemorate service in ways that reflect tikanga Maori,
collective remembrance, and the cultural significance of marae and urupa

within Maori communities.

Eligibility Issues with the Crown’s Recognition of Service

920.

921.

The structure of the system is largely eligibility-based, with access to many
forms of recognition depending on whether a veteran satisfies particular
service criteria, most notably qualifying operational service (“QOS”). While
some degree of eligibility threshold may be appropriate in certain contexts,
the concern is not with eligibility requirements in principle, but with the way
particular criteria operate to exclude some veterans from recognition

measures that are not directly linked to injury, illness, or rehabilitative need.

Access to commemorative funding and other recognition measures is often
dependent on veterans meeting qualifying service criteria. This can result in
veterans who undertook significant military service, but who do not satisfy
the technical requirements of QOS, being excluded from forms of recognition
intended to acknowledge contribution and sacrifice rather than provide

compensation for service-related harm.
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922. At their core, there are several Veterans’ Affairs policies we argue are not
intended to provide health and social rehabilitative support or compensation

for service-related injury or illness. Such as: 1%

a. Funeral Expenses;

b. Commemorative Fund;

C. Plaques and Headstones;
d. Children’s Bursary; and
e. Financial Advice Policy.

923. The policies themselves indicate that these schemes are fundamentally
recognitional in character. For example, the Commemorative Fund
(including travel and project contribution), and plaques and headstones, are
directed toward acknowledging and honouring military service. Similarly,
Children’s Bursaries and Financial Advice assistance provide practical
support to veterans’ families and whanau but are also intended to recognise
the broader consequences and impacts of military service beyond

immediate injury or illness.

924, In that context, the Claimants’ concern is that some eligibility criteria may
operate too narrowly by linking recognition-based support to QOS
requirements that were originally developed for different purposes. While
QOS may be a useful proxy in healthcare or rehabilitation settings — where
the Crown may legitimately prioritise those exposed to higher operational
risk — the same rationale does not necessarily apply to commemorative or

recognitional support.

925. For example, a veteran may have undertaken lengthy military service,
experienced repeated postings, prolonged separation from whanau,

disruption to employment pathways, or significant impacts on long-term

1090 Veterans' Affairs New Zealand Policies dated 2026, accessed at <https://www.veteransaffairs.mil.nz/about-
veterans-affairs/our-documents-and-publications/policies/> [Appendix A: Bundle of Authorities, Tab 49, at 341

— 346].
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926.

927.

928.

wellbeing, but still fall outside the technical definition of QOS. In those
circumstances, excluding that veteran from recognition-based measures
such as commemorative support or family-focused assistance may appear
disconnected from the underlying purpose of the scheme, namely

acknowledging service and sacrifice.

The issue is therefore not simply whether eligibility criteria exist, but whether
the criteria used rationally align with what the particular policy is intended to
achieve. Where the purpose of a scheme is to recognise contribution,
sacrifice, or the wider impacts of military service on veterans and their
whanau, limiting access solely by reference to narrow operational definitions
risks creating arbitrary distinctions between veterans whose service was

significant.

This concern is particularly significant for Maori. The evidence before the
Tribunal indicates that Maori servicepeople often experienced broader
collective impacts of military service due to overrepresenation, including
disruption to whanau structures and connection with hapu. A narrow
eligibility framework may therefore fail to adequately recognise the realities

and cumulative effects of service for Maori veterans and their whanau.

We therefore submit that the Crown should assess eligibility criteria by
reference to the purpose of each scheme, rather than applying qualifying
operational service as a broad gatekeeping mechanism across

fundamentally different forms of support and recognition.

Incorrect Information Checking When Recognising Service

929.

930.

We submit that accurate recognition is an important aspect of properly
acknowledging military service. Recognition mechanisms such as plaques,
headstones, memorial records, and commemorative markers are intended

to preserve and honour the service and contribution of veterans.

Mr Moana gave evidence that many veterans from his hapd were not
properly recognised, and that headstones at their urupa either lacked

plaques altogether or recorded veterans’ service inaccurately. His evidence

289



931.

932.

933.

indicates that some veterans were omitted from formal recognition, while
others had incorrect or incomplete service details recorded on

memorials. %%

We submit that these issues are significant because inaccuracies in
commemorative recognition undermine the purpose of those recognition
mechanisms. Where plaques or headstones contain incorrect information,
or where veterans are omitted entirely, the effect is not merely
administrative. Such errors may diminish the mana associated with a
veteran’s service and undermine confidence in the Crown’s recognition

systems.

These issues carry particular significance for Maori because urupa,
memorials, and commemorative markers are enduring expressions of
whakapapa, mana, collective memory, and service to both whanau and
community. Inaccurate or incomplete recognition may therefore affect not
only the individual veteran, but also the ability of whanau and hapi to

properly honour and remember their contributions.

We submit that the Crown’s recognition systems should include robust
processes for verifying service information, proactively correcting
inaccuracies, and supporting whanau through that process where errors
occur. Where the purpose of these schemes is to recognise and honour
service, the Crown’s obligations extend beyond merely providing plaques or
memorial materials in principle, and include ensuring that recognition is

accurate, accessible, and culturally meaningful.

Impact of Inadequate Recognition of Service

934.

Brigadier Tate gave evidence of how the military:

[Plurposefully encourages a sense of identity linked to both
physical symbolism such as uniform, badges, medals, unit

creeds, and purpose of service, heroism, greater good,

1091

E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500, #A127, at [82] — [83].
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sacrifice etc. This identity is critical to overcome the frictions of

war and human reluctance to go into harm’s way.

[..]

While in service, NZDF develops in you a sense of military
identity that gives strength and, with it, an assumption of

recognition of that military identity by others.

L.]

Without a uniform on, the most heroic and high-performing

service person blends into society as much as everyone else.

935. Brigadier Tate’s evidence highlights how recognition for service is not only a
reflection of heroic deeds, sacrifice, and impact. Recognition is tied to a
serviceperson’s identity, and an assumption of recognition is one of the
factors enabling servicepeople to psychologically overcome “[U]n-natural

harm as military service may require”.'%%2

936. We submit that inadequate recognition therefore has consequences
extending beyond administrative oversight or the absence of material
benefits. Where service is insufficiently acknowledged, inaccurately
recorded, or excluded from recognition frameworks, Maori veterans may
experience diminished mana, alienation from the identity fostered during

military service, and a perception that their sacrifices have not been valued.

937. For Maori, these impacts may be intensified because service is often
understood collectively through whanau, hapld, and community
relationships. Recognition of military service is not solely individual; it also
reflects the contribution and sacrifices of whanau who supported
servicepeople through absence, deployment, injury, and reintegration.
Inadequate recognition affects not only the veteran personally, but also
collective whanau memory, intergenerational pride, and the ability of

communities to honour service appropriately.

1092 C Tate, Third Brief of Charmaine Maurita Tate dated July 2025, Wai 2500, #G17, at [23].
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938.

939.

940.

We further submit that where Maori veterans perceive that their service has
not been properly recognised, this may contribute to feelings of invisibility,
disconnection, and mistrust toward Crown institutions. This is particularly so
where recognition systems contain inaccuracies, impose narrow eligibility
criteria, or fail to account for the broader realities and impacts of Maori

military service.

In that sense, recognition operates not simply as a symbolic gesture, but as
an important affirmation of identity, contribution, and reciprocal obligation

between the Crown and those who served on its behalf.

The contrast between the existence of Crown recognition programmes and
the lived experience of claimants suggests a gap between policy and
practice. In that context, the burden of recognition falls disproportionately on

whanau and hapa.

Lack of Recognition of Concerns and Issues of Maori Servicepeople and their

Whanau

941.

942.

943.

We submit that, in addition to shortcomings in the recognition of service
itself, the Crown has failed to adequately recognise and respond to the
concerns and issues raised by Maori servicepeople and their whanau.
Recognition of service is inextricably linked to recognition of the physical,
psychological, social, and intergenerational impacts arising from that
service. How the Crown engages and provides manaakitanga to personnel,
veterans, and whanau expressing serious concerns regarding health-related

problems linked to service, directly impacts felt recognition of service.

The Claimants repeat paragraphs [827] to [869] regarding the experience of
Viet Nam and Operation Grapple personnel, veterans, and whanau, seeking

honourable engagement by the Crown on issues particular to their service.
Mr Moana described returning from overseas service without any medical

examination, counselling, debriefing, or follow-up regarding his physical or
mental wellbeing. He gave evidence that the army “never bothered to see
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944,

945.

946.

947.

how | was getting on” after discharge and that there was no after-care

despite the demanding and hazardous nature of military service.%?

Similarly, the supplementary joint brief of evidence of Ms Joanne Pere and
Ms Janine Pere described how, following their father’s military service, there
was “nothing in place” to ensure his wellbeing was cared for after returning
home. They described the absence of rehabilitation, support, or assistance
to help either their father or their whanau navigate the ongoing impacts of
his service. They also expressed the view that their father should have
undergone a proper debriefing process and full medical assessment,

including mental health support, before returning to civilian life.%%

Mr Moana also described the significant difficulty he experienced in
obtaining assistance for service-related conditions. He and his wife were
required to navigate complex and repetitive assessment processes to
establish eligibility for a war pension, including multiple medical reviews and
evidential requirements to prove the connection between his injuries and
military service. '°°° The process was described as burdensome and
confusing, and he later assisted other veterans to apply because of the

challenges he had experienced.%%

The evidence further demonstrates that many veterans and their whanau did
not receive support at all, or only received assistance after many years. Mr
Moana described fellow veterans who continued working despite significant
impairment, and families who were left to manage the consequences of
service-related health and financial hardship. In some cases, widows and
partners were unable to access support due to eligibility rules, leaving
whanau to bear the ongoing impacts of military service without recognition

or assistance. 1997

More broadly, the Claimants’ evidence reflects which veterans were left to

manage the psychological effects of service without acknowledgement or

1093
1094

1095
1096
1097

E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500, #A127, at [55].

J Pere, J Pere, Supplementary Joint Brief of Evidence of Joanne Waiorewa Pere and Janine Harete Pere
dated 24 July 2024, Wai 2500, #D7, at [14].

E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500, #A127, at [72].

E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500, #A127, at [76].

E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500, #A127, at [85] — [87].
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support. Mr Moana described long-term sleep disturbance, heightened
vigilance, and reliance on alcohol to cope, noting that no mental health

support or counselling was offered during or after service.%%

Crown’s Breach Relating to Issues with the Crown’s Provision of Recognition

and Resulting Prejudice

948. The existence of recognition mechanisms does not, of itself, satisfy the
Crown’s Treaty obligations where those mechanisms are not delivered in an
adequate, timely, accessible, proactive, accurate, and tikanga embodying
manner for Maori servicepeople and their whanau. Under the principle of
active protection, the Crown is required to take reasonable and positive
steps to ensure that Maori are able to access and benefit from Crown
programmes. '%°® Under the principle of active protection, the Crown is
required to take positive steps to ensure that Maori are able to maintain and
exercise tikanga, we submit that this includes culturally appropriate forms of

recognition.

949. The principle of tino rangatiratanga requires Maori determination of how
service is recognised within their own communities and the principle of
partnership requires Crown and Maori engagement on issues important to

Maori, which we submit includes appropriate recognition of Maori service.

950. Due to the Crown’s inadequate actions and stated omissions above, the
Crown has breached the principles of tino rangatiratanga, active protection,
and partnership. The evidence demonstrates that the Crown has not
operated in an adequate, timely, accessible, proactive, accurate, and
tikanga embodying manner for Maori servicepeople and their whanau. It has
also adopted eligibility criteria that ought not be applicable to actions relating
to recognition. Engagement regarding how Maori service ought to be
recognised and commemorated has not taken place or otherwise been
insufficient within the Stage One Period, which has meant tino
rangatiratanga over recognition of Maori service has not been achieved.

1098  E Moana, Brief of Evidence of Edward Pikiao Moana dated 14 March 2016, Wai 2500, #A127, at [55].
1099 A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy dated 5 May
2026, Wai 2500, #3.3.77, at [65] — [67].
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951. Because of the Crown’s breach the Claimants have experience prejudice.
Many veterans were provided with inadequate public receptions and lack of
whakanoa, late or unissued medals, and inaccurate or incomplete plaques
for their headstones. Veterans felt invisible, excluded, unappreciated and
disconnected from the identity the Defence Force fostered. Some personnel
and veterans have been excluded from recognition altogether as a result of
eligibility criteria’s inappropriate application of qualified service to
recognition-based mechanisms. Maori veterans have experienced
diminished mana and a perception that their sacrifices have not been valued.
Whanau, hapd, and iwi have born the practical, financial, and emotional
weight of recognition and commemoration that accords with tikanga,

including proactive organisation, funding, and maintenance.

Viet Nam Deferred Pay and Tax

Factual Background

952. New Zealand personnel deployed to Viet Nam were required to pay income
tax on their earnings during deployment, unlike many allied forces. This
created a strong perception among servicemen that New Zealand personnel
were being treated differently and less favourably than allied troops,
including Australian and American forces, who were understood not to be

subject to the same taxation arrangements.''%

953. Mr Edrich Naden gave evidence that New Zealand troops were aware of the
taxation issue during service and that it was a matter of ongoing concern
among servicemen. He stated that many servicemen “felt wronged” by the
situation and raised concerns regarding their pay and taxation arrangements

while deployed. '

954. Mr Naden also described the financial pressures experienced during
deployment, including the limited income available to support his wife and
children in New Zealand. His evidence reflects the perception among

servicemen that the financial arrangements associated with deployment

100 P Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #A250, at
262.
101 E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [96].
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were inadequate and did not properly recognise the circumstances of their

service.'192

955. Historical research indicates that, although the Government did not
introduce a tax exemption for New Zealand personnel serving in Viet Nam,
it established a deferred pay scheme intended to offset the tax paid by
servicemen during deployment. Under that scheme, personnel received a
lump-sum payment upon returning to New Zealand. "% The historical
material indicates that the deferred payment was intended to broadly

compensate for the taxation imposed during service.

956. However, subsequent analysis by Peter Cooke in his report titled Review of
taxation and deferred pay of NZ troops who served in South Vietnam
concluded that the deferred pay scheme was inadequately explained and
poorly understood by those affected. Cooke reported that many servicemen
did not understand that the lump-sum payment was intended to compensate

for the tax they had paid during deployment.'%

957. In his report, Cooke referred to comments from Alan S Day, Paymaster of V
Force between 1968 and 1969, who stated that the deferred pay
arrangement was not clearly communicated as a compensatory mechanism.
Although the matter may have been mentioned in routine orders or
deployment documentation, the explanation was not regularly reinforced.
Cooke observed that many servicemen understood the payment to be
ordinary back pay or accumulated allowances rather than compensation for

taxation.'%

958. Importantly, Mr Naden confirmed that he himself did not understand until
informed by counsel in 2024 that the deferred lump-sum payment was

connected to the taxation issue. His evidence indicates that he would

1102
1103

1104

1105

E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [97].

P Cleaver, Mdori and Military Service for the Crown 1946—2017 dated 24 August 2018, Wai 2500, #A250, at
262 — 263.

Peter Cooke, Review of taxation and deferred pay of NZ troops who served in South Vietnam,

report prepared for the Royal New Zealand Returned and Services Association dated May 2011, at 32
[Appendix A: Bundle of Authorities, Tab 12, at 144].

Peter Cooke, Review of taxation and deferred pay of NZ troops who served in South Vietnam,

report prepared for the Royal New Zealand Returned and Services Association dated May 2011, at 31 — 32
[Appendix A: Bundle of Authorities, Tab 12, at 144].
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otherwise have continued to believe that New Zealand servicemen had been

unfairly treated in comparison to allied forces.''%

The Crown’s Failure to Adequately Inform Maori Servicepeople of the Purpose

of the Deferred Lump-Sum Payment, Consequent Breach and Prejudice

959. We submit that both the Cooke review and Mr Naden’s evidence
demonstrate that the purpose of the deferred lump-sum payment was not
explained to service personnel in clear, accessible, or transparent terms.
Although the payment was intended to offset the taxation imposed on New
Zealand personnel during deployment, many servicemen did not understand
that connection at the time.

960. As a result, misunderstandings regarding the deferred pay scheme persisted
for decades among veterans and their whanau. The lack of clear
communication contributed to an ongoing perception that New Zealand
personnel had been treated less favourably than allied forces and
servicemen from earlier conflicts who were understood not to have faced the

same taxation arrangements.

961. We submit that this issue carried particular significance in the context of Viet
Nam service, where many veterans already felt their service was
insufficiently recognised or valued. In those circumstances, the Crown’s
obligations of good faith and active protection required clear and proactive
communication regarding the purpose and operation of the deferred pay
scheme, particularly where perceptions of unequal treatment affected the
mana and wellbeing of Maori servicepeople.

962. Mr Naden’s evidence demonstrates the long-term effects of the Crown’s
failure to adequately communicate the purpose of the deferred lump-sum
payment. Despite receiving the payment, he continued for many years to
believe that New Zealand servicemen had been unfairly taxed in comparison
to allied forces because he did not understand that the payment was

intended to compensate for the taxation imposed during deployment. This

1106 E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [96].
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exacerbated the sense he had that Viet Nam veterans were not recognised

for their service by the Crown.

963. In breach of the principle of active protection, the Crown failed to adequately
inform Maori service personnel of the purpose and compensatory nature of
the deferred pay scheme. As a result, the Crown’s breach contributed to the
ongoing grievance, misunderstanding, mistrust, and a continued perception

among Maori veterans that their service had not been fairly recognised.

Veteran’s Pension

964. This section addresses whether the veterans’ pension available to those with
qualifying operational service provides meaningful recognition of military
service for veterans. The pension considered here is distinct from the
disablement pension and is not dependent on proof of service-related injury
or iliness. Rather, it is intended to provide income support for veterans who

meet the operational service criteria and are over the age of 65.

965. Under the current framework administered through Work and Income, the
veterans’ pension operates in a manner similar to New Zealand
Superannuation.'?” The veterans’ pension is paid as a standard income
support payment, with the amount determined by personal circumstances

and tax code in the same way as other retirement income.'1%8

966. The extra benefits available under a Veteran’s Pension elected instead of

NZ Superannuation are:"'%®

a. An automatic Community Services Card;

1107

1108

1109

Work and Income Veteran’s Pension dated 2026, accessed at
<https://www.workandincome.govt.nz/eligibility/seniors/veterans-pension/index.htmI> [Appendix A: Bundle of
Authorities, Tab 50, at 347 — 348].

Work and Income How much you can get for Veteran’s Pension dated 2026, accessed at
<https://www.workandincome.govt.nz/eligibility/seniors/veterans-pension/how-much-you-can-get.html>
[Appendix A: Bundle of Authorities, Tab 51, at 349 — 350].

Veterans Affairs New Zealand Veteran’s Pension dated 1 April 2026, accessed at
<https://www.veteransaffairs.mil.nz/a-z/veterans-pension/> [Appendix A: Bundle of Authorities, Tab 52, at
353 — 254].
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967.

b. Veteran SuperGold Card, which provides the same benefits as an

ordinary SuperGold Card, but includes a floral poppy design;

C. A qualifying veteran’s pension isn’t reduced when under long-term

hospital care;

d. Partner or children after a veteran’s passing may be entitled to a

lump sum payment of $7,816.36;

e. A veteran may be able to get a lump sum payment on the death of
their spouse or partner of $5,960.20.

(“veteran’s pension extra benefits”)

The claimants’ concern is that where the level and structure of the pension
mirror those available to the general population, the payment does not
constitute meaningful recognition of service. Further, eligibility for the
veterans’ pension is restricted by the requirement for qualifying operational
service, which operates as a threshold that excludes some veterans without

qualifying operational service from accessing the support.

The Veteran’s Pension Payment does not Adequately Recognise Service

968.

969.

Veterans are in a materially distinct position from the general population.
Military service typically involves exposure to heightened risk, extended
separation from whanau, and the unique demands of military service,
including the obligation to serve in hazardous environments. While individual
experiences of service differ, such service is characterised by a level of risk,

discipline, obligation, and sacrifice that is not similarly present in civilian life.

We submit that the Veteran’s pension does not provide a sufficient level of
support to recognise military service. The Veteran’s Pension does not
substantially distinguish between veterans and citizens. In that sense, the
designation of a “veterans’ pension” risks being largely nominal, without
delivering sufficiently significant benefit beyond that available under New

Zealand Superannuation.
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970. While the veteran’s pension extra benefits provide some support beyond
superannuation entitlements, the monetary recognition primarily only
accrues after the death of the veteran or a veteran’s partner rather than
during their lifetime. Veterans without partners or children cannot benefit
from this. While a Community Services Card can reduce the costs of various
services, superannuants can apply for a Community Services Card. The
threshold to do so is not high, for instance, a superannuant in a relationship
without dependent children could receive the card if their income is less than
$59,694.1110

971. Recognition of the status of veterans in the design of Veteran’s SuperGold
Card is meaningful but is without practical monetary effect. It also calls into

question why a veteran’s Community Services Card is not similarly designed.

972. We submit that for veteran’s to be adequately recognised the periodic
payments they receive ought to be higher than those available to
superannuants. While it is difficult to place a monetary value on recognition,
we argue that the value that ought to be required must reflect a reasonable

appreciation of a veteran’s service.

The Veteran’s Pension is Unreasonably Restricted to Veterans with Qualifying

Operational Service

973. At its core, the Veteran’s Pension is not an instrument intended to provide
health and social rehabilitative support or compensation for service-related
injury or illness. It has some components that do this, such as the
Community Services Card and the continued full rate of a veteran’s pension
when under long-term hospital care. However, it is primarily a form of

recognition of service.

974. Accordingly, even if it is the case that a concept like qualifying operational
service is useful surrogate to assist healthcare support being given to

servicepeople with the most need''"", the Veteran’s Pension is not intended

110 Work and Income Community Services Card accessed at <https://www.workandincome.govt.nz/products/a-
z-benefits/community-services-card.html> [Appendix A: Bundle of Authorities, Tab 55, at 360].
11 Though, we emphasise that this is not our submission.
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975.

to provide health and social rehabilitative support. Therefore, it ought not be

provided only to those with qualifying operational service.

There is also no indication that the adequacy of the pension has been
assessed specifically in relation to the circumstances of Maori veterans or

developed in partnership with Maori.

Breach and Prejudice Relating to the Veterans’ Pension

976.

977.

The Crown has breached the principle of active protection by failing to
provide a veterans' pension that adequately recognises their service through
the provision of support that is in most respects materially similar to
superannuation. Moreover, the veterans’ pension is tied to qualifying
operational service preventing recognition of service for those without this
status despite the nature of the pension being recognition based rather

rehabilitative.

As a consequence of the Crown’'s breach the Claimants have faced
prejudiced due to a lack of sufficient recognition provision by the veterans’
pension, or a total lack of eligibility for those that do not have qualifying

operational service.

Recommendations Sought

978.

979.

Counsel refers to paragraphs [884] to [978] and seek a finding that the
Crown’s actions and omissions were accordingly in breach of tino

rangatiratanga, active protection, and partnership.

Recommendations that the Crown:

a. Makes a full, public, and unreserved apology for its actions and
omissions found to be in breach of te Tiriti and that have resulted in
prejudice to the Claimants.

b. Undertake, in partnership with Maori veterans, whanau, hapu, and
Maori service organisations, a comprehensive review of the current

veteran recognition framework, including commemorative and
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recognition-based policies administered through Veterans’ Affairs
New Zealand, to assess whether those mechanisms operate in a
timely, accessible, accurate, and culturally meaningful manner for

Maori veterans and their whanau.

Develop and provide support for culturally appropriate forms of
recognition and commemoration, including marae-based
memorials, urupa recognition projects, correction of plaques and
headstones, and other collective forms of remembrance grounded
in tikanga Maori. In relation to Wai 2382, the Claimants have asked
that this this should include recognition of the service and sacrifice
of the lake Nuki Aldridge in a manner that restores mana to his
memory and supports his whanau to commemorate his contribution

in ways that are culturally meaningful to them.

Review qualifying operational service and other eligibility criteria
applying to recognition-based entitlements, commemorative
support, and veterans’ pensions to ensure that veterans who have
undertaken significant military service are not arbitrarily excluded

from recognition measures and support.

Establish proactive processes, such as reaching out to hapd, for
identifying, verifying, and correcting inaccuracies in veteran
recognition records, plaques, memorials, and headstones,
including providing financial and administrative assistance to

whanau where corrections are required.

Establish, fund and implement an historical records recovery and
archival support programme to identify, reconstruct, digitise and
verify military, medical and rehabilitations records relevant to Maori
veterans, together with presumptive and non-adversarial pathways
where records are incomplete, missing, or inaccurate. In relation to
Wai 2382, the Crown should ensure that the whanau of the late
Nuki Aldridge are able to obtain access to accurate service and
health-related information necessary to support recognition, truth-

telling, and any further rehabilitative or commemorative processes.
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Formally acknowledge and publicly clarify the purpose of the Viet
Nam deferred pay scheme to veterans and whanau, including that
the deferred lump-sum payment was intended to compensate New

Zealand personnel for taxation imposed during deployment; and

Review whether the current veteran’s pension framework provides
meaningful recognition of military service and adequately reflects
the obligations, risks, and long-term impacts associated with

service, including for Maori veterans and their whanau.
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12. PARTNERSHIP AND THE CROWN’S ENGAGEMENT WITH MAORI

Overview of Submissions

980. These submissions address the Claimants’ concerns regarding the Crown’s
overall engagement with Maori in relation to policy, decision-making, and

practise.

981. The Crown’s actions and omissions, across the 1950 to present day period,
regarding engagement with Maori have breached te Tiriti principles of tino
rangatiratanga and partnership. The TSOI addressed are 3.1.1, 3.2.1,
3.6.6.1, 4.3.4.1 and 5.2. We submit that each of these TSOI are answered

in the negative.

Crown’s Inadequate Engagement with Maori

Outline of the Crown’s Engagement with Maori

982. Te Tiriti created a relationship akin to a partnership with mutual obligations
to act reasonably and with the utmost good faith.'"'? Te Tiriti partners have
a duty to enter into dialogue to resolve issues where their respective
authorities overlap or affect each other."""® This also requires the upholding
of Maori tino rangatiratanga in its interests of defence and security. The
requirement for the Crown to partner with Maori in policy development and
implementation is heightened where Maori expressly seek it and where
disparities in outcomes exist."''* The nature of engagement is dependent on

the particular context of the case.!"®

983. We refer to paragraph [81] of Tamaki Legal’s generic submissions regarding

enlistment issues and decisions to deploy, to set out the standard by Maori

1112

1113

1114
1115

New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641, at 663 — 664 [Appendix A: Bundle of
Authorities, Tab 1, at 2].

Waitangi Tribunal, He Maunga Rongo: Report on Central North Island Claims, Stage One, Volume 1 (Wai
1200, 2008), at 173.

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report (Wai 2575, 2023), at 42.

Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692), 2001, at 72.
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Te Puni Kokiri that the Crown has set in regards to Crown engagement with

a Maori framework.""16

984. We support the position that the Tribunal found in the Te Paparahi O Te Raki
Inquiry regarding the standard to which the Crown should meet in regard to

engagement:'"7

‘[the relationship between partners]... should always have
been based on dialogue and shared decision making, as well
as independent decision making where appropriate and where
both parties agreed to this. Where unilateral Crown
consultation has left hapd and iwi feeling disempowered, but
trapped in processes that seem to offer the shadow of
participation rather than the substance, it has not met the test

of partnership.’

985. The Crown has made acknowledgements relevant to partnership, namely:

a. The Crown did not have an institutionalised practice of consulting
in relation to enlistment policies and practices, but did not consult

with M3ori in this regard in certain circumstances.'''®

b. The NZ Armed services had no institutionalised practice of
consulting in relation to development of practices and policies

concerning the expression of Maori culture.'""®

986. While these acknowledgements are specific to enlistment policy and
expression of Maori culture, the evidence suggests that for the period
between 1950 and the present day the Defence Force has not had an
institutionalised practice of consulting in relation to the development and
implementation of other practices and policies as well. Importantly, this

1116

1117
1118

1119

S Loa, A Crawford, T Wana, Cross-examination bundle for panel 1 dated 14 May 2025, Wai 2500, #F23, at
3.

Waitangi Tribunal, Te Paparahi o Te Raki Inquiry Report: Stage 2 (Wai 1030, 2023), Vol 1, at 76.

Crown Law, The Crown’s Statement of Response at 31 May 2023 In Relation to Parts Ill, IV, and V of the
Tribunal’s Statement of Issues dated 31 May 2023, Wai 2500, #1.3.1, at [3.1.1].

Crown Law, The Crown’s Statement of Response at 31 May 2023 In Relation to Parts Ill, IV, and V of the
Tribunal’s Statement of Issues dated 31 May 2023, Wai 2500, #1.3.1, at [3.2.1].
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987.

988.

989.

990.

includes practices and policies that Maori have interests in, have significant

interests in, and have special interests in.

After reviewing relevant research reports and Crown evidence, we have not
been able to identify any evidence indicating an institutionalised practice of
consulting throughout this time period that upholds the level of engagement

required to uphold te Tiriti standards of partnership and consultation.

Further, it is likely that te Tiriti consistent engagement has not generally
occurred in particular non-institutionalised instances where the Defence
Force has engaged with Maori during this period. For instance, the decision
not to form a separate Maori Territorial unit within the CMT scheme was
made without meaningful consultation with Maori. Mr Cleaver noted that
Cabinet's decision was reached without any investigation of the weight of
Maori opinion, and Army advice to the Minister actively emphasised voices
opposed to a separate unit while minimising those in favour. Moreover, Mr
Cleaver noted that the evidenced suggests that Maori views were not a key

consideration underpinning Cabinet’s decision.'?°

Some of the stronger cases of Crown and Maori engagement and

collaboration between the 1950s to the present day have been recent, and

include:

a. The Te Arataki Policy Framework;''?!

b. Kia Eke;''?? and

C. Collaboration with Te Puna Ora o Mataatua.

These instances of engagement indicate a recent shift towards a developing
partnership with Maori on NZDF policy and implementation. We also agree

with the Annete Sykes & Co’s Generic Closing Submissions on Tikanga

120 p Cleaver, Maori and Military Service for the Crown 1946-2017 dated 24 August 2018, Wai 2500, #250, at 55

1121

1122

Veterans’ Affairs New Zealand Te Arataki mé te Hauora Ngakau mé nga Mérehu a Tamatauenga me 6 ratou
Whanau: The Veteran, Family and Whanau Mental Healh and Wellbeing Policy Framework (New Zealand
Defence Force, 2022).

G King, Brief of Evidence of Glenn Lawrence King dated 11 February 2025, Wai 2500, #E9, at [36] — [38] and
[39] - [51].
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991.

992.

Maori at [196] whereby the sincerity of the NZDF’s recent te Tiriti
commitments are not disputed.''?* However policy commitments are not a
substitute for the statutory embedding of Treaty obligations into legislation.
This includes the embedding of obligations to partner with Maori.

Present progress does not discount historical deficiencies and their long
lasting consequences that persist in the modern day. Most notable are
consequences relating to the impacts stemming from inadequate
partnership in relation to development of bicultural policies and rehabilitation

support for physical, psychological, and spiritual health.

While intention among current acting NZDF leadership regarding
engagement with Maori is sincere, progress towards setting up formalised
engagement processes is slow. For instance, Kia Eke aimed to provide a
Maori Crown Relations Engagement Framework and Guidelines.''?* During
cross-examination, Brigadier Pene confirmed that this has not yet been
established.'?> Moreover, recent engagement on NZDF policy has largely
been engagement with Maori within the Defence Force, but there are
policies in which better engagement with Maori outside of the defence force
is crucial, such as veterans’ support and establishment of marae and

tirangawaewae.

The Crown’s Inadequate Actions and Omissions when Regarding

Engagement with Maori

993.

Where Maori were disproportionately represented, exposed to significant
risk of harm, and effected by military service and its consequences, te Tiriti-

consistent engagement required:

a. Engagement beyond what is generally afforded to the public.

123 A Sykes, J Potaka, K Delamere-Ririnui, and R Manley, Generic Closing Submissions on Tikanga Maori dated
8 May 2026, Wai 2500, #3.3.78, at [196].
124 Appendix A: Index and Appendices to the Brief of Evidence of Glenn King dated 11 February 2025, Wai 2500,

#E9(a), at [81].

125 Waitangi Tribunal, Wai 2500 — Military Veterans Kaupapa Inquiry Hearing Week 6 dated 28 August 2025, Wai
2500, #4.1.15, at [108].
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b. Early and ongoing engagement before the decisions were made.

C. Input into the design of policy rather than consultation over potential

options already designed by the Crown.

d. Active engagement with Maori, including wider engagement with
Maori outside of the NZDF, such as whanau, hapd, iwi, and other
organisations of Maori choosing appropriate to the circumstance;

and

e. Forms of engagement which included collaboration and co-design,
rather than post-hoc consultation. For policies particularly important
to Méaori that engage interests unique or essential to Maori, Maori
input must be more than advisory and requires Maori inhabit
positions of actual governing or overriding power and funding

autonomy.

994. Evidence in this inquiry establishes a pattern illustrating that these factors
have not been consistently met, even when the Crown has engaged in
certain instances. While not exhaustive, given the breadth of potential
policies that the Crown ought to have engaged Maori on, we provide a few

examples already traversed in these submissions that illustrate this pattern.

Operations and Deployment

995. We refer to Tamaki Legal's generic closing submissions regarding
enlistment and decisions to deploy at [115] whereby there is a lack of clarity
surrounding the nature of inclusion of Maori voice and consideration within
the Defence Operations Lifecycle Framework process.''?® There does not
appear to be any requirements for a given percentage of Maori to be
members of the Strategic Commitments and Engagement Branch.
Furthermore it is not clear whether there is a formal process for when and
which Maori servicepeople or group, within the NZDF are included in the

process, nor is there a required engagement with Maori from outside both

126 A Crawford, Generic Closing Submissions Regarding Enlistment Issues and Decisions to Deploy dated 5 May
2026, Wai 2500, #3.3.77, at [115].
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the NZDF and other relevant government agencies which does not reflect

the te Tiriti principles of partnership that the Crown upholds itself to.

Rehabilitation

996.

Tikanga

997.

We refer to paragraph [446] to [448], and [451] to [455] of these submissions,
illustrating Crown failure to engage Maori in the development, functionality
and application of the veterans’ pension scheme under the legislative
rehabilitation schemes in effect since 1943. As stated, Dr King’s research
shows that the Crown did not involve Maori nor seek input regarding the
development of support measures for ex-service people,'?” and Maori were
restricted to the same channels that were available to the general public.''?8
Under this model, Maori were expected to engage through mainstream
institutions rather than through dedicated mechanisms, recognising their

status, perspectives, and rehabilitative needs.

We support the position taken in Annette Syke’s & Co’s generic submissions
at [23] whereby there was no evidence of meaningful engagement with iwi,
hapd or Maori organisations in developing service and support systems to
ensure they met the needs of Maori veterans in a way that was culturally
appropriate. We further support the stance taken at [185], whereby the
discharge and transition process from the forces was entirely within the
Crown’s institutional framework. No Méaori authority was involved, there was
no kaumatua consultation, no tohunga, no hapi or iwi engagement about
the return of Maori. The Crown had left the tikanga obligation up to the
communities to which veterans returned. We refer to paragraph [199] of the

generic closing submission on tikanga Maori, which is similarly adopted:'2°

Applied to the military context, partnership required the Crown

to design military service and veterans’ support frameworks in

127 Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 101.

128 Dr J King, Crown Assistance to Maori Ex-Servicepeople 1950 — 2014 dated 27 June 2025, Wai 2500, #G1,

at 101.

129 A Sykes, J Potaka, K Delamere-Ririunui, R Manley, Generic Closing Submissions on Tikanga Maori dated 8
May 2026, Wai 2500, #3.3.78, at [23], [185], and [199].
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genuine collaboration with Maori communities and their
institutions, to consult tangata whenua before establishing
marae and tdrangawaewae on their rohe, and to share
institutional authority over tikanga-related decisions with Maori
representatives. The evidence establishes that none of those
conditions was consistently met. The Crown designed its
military institutions unilaterally. It consulted Maori selectively
and often after decisions had already been made. The NZDF
Runanga advises the institution but does not govern it. The
bicultural pause of 2026 was ordered without consulting the
Runanga, without consulting tangata whenua, and without any
Maori authority being involved in the decision. That is not the

conduct of a Treaty partner.

Crown’s breach regarding Partnership and resulting Prejudice

998. The Crown has historically failed to institutionally partner with Maori on
Defence policy. The evidence suggests that instances of engagement with
Maori mostly not been te Tiriti consistent forms of partnership. Current
intentions and partnerships have illustrated progress, however partnership
frameworks have not been sufficiently legislated to provide assurance that
this will continue. Accordingly, the Crown has breached the principles of tino

rangatiratanga and partnership.

999. As a result of the Crown’s breach the Claimants have suffered prejudice.
Primarily this includes the denial of tino rangatiratanga over spheres of
influence Maori ought to have authority over and inability to contribute affect
the design and delivery of Defence policy. However, it is also submitted that
had te Tiriti consistent partnership occurred across the Stage One period, a
raft of prejudice mentioned throughout this submission would not likely have

occurred.

Recommendations Sought

1000. The Claimants refer to paragraph [998] and seek a finding that the Crown’s
actions and omissions were accordingly in breach of tino rangatiratanga and

partnership.
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1001.

The Claimants seek that the Crown:

Makes a full, public and unreserved apology for its actions and
omissions found to be in breach of te Tiriti and that have resulted in

prejudice to the claimants.

Insert express obligations to give effect to the principles of te Tiriti
o Waitangi in relevant Defence Legislation. This includes
obligations regarding the principle of partnership and tino

rangatiratanga.

As sought by Anette Sykes & Co, a senior level independent Maori
Advisory Board ought to be established by legislation or binding
Order-in-Council. The board should have genuine decision-making
authority over aspects of tikanga related practices and policies, and
be partnered with on policy design and delivery that Maori have
particular interests in determining. The board will be independent to
the NZDF and comprised of external members with relevant
expertise, and its decision would be binding on the institution.
Appointment of members would be through an iwi and hapi

nomination process.

Counsel repeats the recommendations at [483] to [484], [489] and
[494].
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13. CROWN’S OMISSION TO SYSTEMISE COLLECTION OF ETHNICITY
DATA

Overview of Submission

1002. This submission concerns the Crown’s omission to systematically collect
ethnicity data of personnel and veterans. Its failure to do so primarily
stemmed from integrationist and assimilationist policies of the 1950s to
1990s. Consequently, the Crown has inhibited transparency and inquiry into
concerns the Claimants have regarding discrimination of Maori and possible
differences in equitable treatment. One of the Claimants’ concerns regarding
equitable differences in discipline is raised to illustrate the Crown’s
frustration of present-day inquiry due to inadequate past actions in data

collection.

1003. We allege that the Crown’s omission to systematically collect ethnicity data
within the 1950s to 1990s has breached the principles of active protection

and equity and caused subsequent prejudice.

Integrationist Policies Affect and the Crown’s Omission to Systematically
Collect Ethnicity Data

1004. Mr Cleaver evidences the Crown’'s endorsement of an ‘integrationist’
ideology adopted by the Crown in the 1950s. The Crown has acknowledged
that its adoption of an integrationist military model within the 1950s to 1990s
gave rise to a dominant, singular military culture, that claimants have
appropriately described as “tikanga military”."'* In truth it was assimilationist

on Pakeha terms.

1005. In 1964, the Army’s Director of Public Relations informed the Secretary of
Defence that Maori personnel were treated as soldiers first and Maori “a long

way behind”.'"3" Regardless of their skin colour or ethnicity, soldiers were

130 Crown Law, “Appendix B” Crowns concession and acknowledgements as at 12 September 2025 dated 12
September 2025, Wai 2500, #3.2.381(b), at [10].

31 Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [22].
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soldiers. '*2 The Crown practiced colour blind integration on Pakeha
terms.'3® This was detrimental to the Claimants and counsel concurs with
Annette Sykes & Co’s generic closing submission, which noted that the
unique identities of Maori personnel were rendered invisible as things such
as ethnicity and whakapapa were mis-recorded, mis-held and

misrepresented from the moment of enlistment."'3*

1006. This integrationist ideology caused reluctance to differentiate between Maori
and Pakeha.'® Dr Loveridge’s report reinforces that prior to the early
2000s, the Crown had not systematised collecting ethnicity data of
personnel."3® While some ethnicity data was collected, it was of a sporadic

and unsystematic nature.

1007. The Crown has acknowledged that “ethnicity data was not routinely collected
by the Armed Services prior to 2003”. 3" However, it maintains that
treatment of service personnel “turned exclusively upon matters other than
ethnicity” but acknowledged that it “could not in all instances ensure
equitable treatment between Maori and non-Maori”. "% This is what
concerns the Claimants. The Crown could have intended formally equal
treatment between Maori and non-Maori to translate into actual equal
outcomes. However, implementation of formally equal policies and practices
could have resulted in unequal treatment. Moreover, formal equality does
not guarantee equality of outcomes when groups with unique or differing

factors are subject to the same systems.

1132

1133

1134

1135
1136

1137

1138

Waitangi Tribunal, Wai 2500 — Military Veterans Kaupapa Inquiry Hearing Week 5 dated 29 May 2025, Wai
2500, #4.1.14, at 351.

Waitangi Tribunal, Wai 2500 — Military Veterans Kaupapa Inquiry Hearing Week 5 dated 29 May 2025, Wai
2500, #4.1.14, at 360.

A Skyes, J Potaka, K Delamere-Ririnui, R Manley, Generic Closing Submissions on Tikanga Maori dated 8
May 2026, Wai 2500, #3.3.78, at [101] — [106].

P Cleaver, Maori and Military Service for the Crown 1946 — 2017 dated 24 August 2018, Wai 2500, at 7.

Dr S Loveridge, The Enlistment and Employment of Maori Servicepeople in the New Zealand Armed Forces,
1949 to 1975 dated 19 January 2024, Wai 2500, #B40, at [22].

Crown Law, The Crown’s Statement to Response as at 31 May 2023 in Relation to Parts Ill, IV, and V of the
Tribunal’s Statement of Issues dated 31 May 2023, Wai 2500, #1.3.1, at [3.6.4].

Crown Law, The Crown’s Statement to Response as at 31 May 2023 in Relation to Parts Ill, IV, and V of the
Tribunal’s Statement of Issues dated 31 May 2023, Wai 2500, #1.3.1, at [3.3.1].
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Consequences of the Crown’s Omission to Systematise Ethnicity Data

1008. The Crown has inhibited transparency and inquiry into concerns the
Claimants have regarding discrimination of Maori and possible differences

in equitable treatment.

1009. Regarding his report, Dr Loveridge stated:'"3°

A recurrent issue observed by previous reports and affirmed in
this one is the absence of systematic data on ethnicity in the
armed forces over this period. A consequence of general
policies do not record or collate such information. While
particular details and accounts can offer some meaningful
impressions, in many instances, this situation hampers precise
responses to some of the questions in the Tribunal's statement

of issues.

1010. As an example, some the Claimants have raised concerns regarding
equitable disciplinary measures, and while evidence has been presented
that indicates disciplinary measures received. Without records that enable
comparisons of rates between Maori and non-Maori in relation to the same
kind of offence, the Claimants concerns from an equitable standpoint are

difficult to fully substantiate.

1011. Mr Edrich Naden’s and Mr Wiremu Reihana’'s respective evidence are
illustrative of disciplinary measures that appear unwarranted but cannot be

compared to a comparator to sufficiently argue unequitable treatment.

1012. Mr Naden provides evidence of being court-martialled for drunkenness in
1967 following a verbal, and allegedly physical, altercation with a superior
officer. '° The context of the event was that fellow servicepeople had

recently lost their lives. The court martial effectively stained Mr Naden’s

139 Waitangi Tribunal, Wai 2500 — Military Veterans Kaupapa Inquiry Hearing Week 7 dated 4 August 2025, Wai
2500, #4.1.16, at 414.
1140 E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [53].
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record from that point onwards, causing difficulties in attaining further

promotion and affiliation with other personnel.'*’

1013. Mr Wiremu Reihana states that his uncle Mr Rangi Whatitiri Rongo Reihana
was disciplined considerably for the times that he went AWOL during
service. "2 Discipline included punishments such as detention and
monetary fines. For instance, Mr Rangi Reihana went missing for 1 hour and

45 minutes and was given 27 days detention and made to forfeit 28 days’

pay.
Relevant Jurisprudence, the Crown’s Breach & Resulting Prejudice

1014. The courts and the Tribunal have found that the Crown’s te Tiriti duties are
not passive but extend to an obligation to actively protect Maori rights and
interests guaranteed under te Tiriti."™® The Crown must do so to the fullest

extent reasonably practicable. "4

1015. For the Crown to meet its obligations under the principle of equity, it must

keep itself actively informed of the occurrence of inequity.'"4°

1016. The evidence illustrates that the Crown omitted to actively keep itself
informed of occurrences of inequity Maori faced within the Defence Force
subsequent to intentional omissions to collect ethnicity data due to
integrationist policy. Accordingly, the Crown has breached the principles of

active protection and equity.

1017.  As a result of this breach, the Claimants face the following prejudice:

1141

1142

1143

1144

1145

E Naden, Brief of Evidence of Edrich Theodore Kismet Naden dated 15 July 2024, Wai 2500, #D1, at [58] —
[59].

W Reihana, Wiremu Reihana Brief of Evidence dated 29 February 2016, Wai 2500, #A90, at [15].

Waitangi Tribunal, He Paharakeke, he Rito Whakakikinga Wharuarua: Oranga Tamariki Urgent Inquiry (Wai
2915, 2021), at 19; New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA), at 664 [Appendix
A: Bundle of Authorities, Tab 1, at 2].

Waitangi Tribunal, Kainga Kore: The Stage One Report of the Housing Policy and Services Kaupapa Inquiry
on Maori Homelessness (Wai 2750, 2023), at 87.

Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry (Wai
2575, 2019), at 34.
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a. Inability to definitively monitor whether the Crown has acted

equitably to Maori in certain respects of service.

b. Hampered investigation into whether the Crown has acted

consistently with te Tiriti; and

C. Stifled amelioration of potential systematic occurrences of

inequitable treatment.

Recommendations Sought

1018. The claimants refer to paragraphs [1016] and seek findings that the Crown
breached those principles of te Tiriti.

1019. Recommendations that the Crown:

a. Makes a full, public and unreserved apology for its actions and
omissions found to be in breach of te Tiriti and that have resulted in
prejudice to the claimants; and

b. Publicly report on aspects of service that may have resulted in
equitable differences between Maori and non-Maori. While records
appear to not have been systematically recorded and collated, the
Crown ought to produce such a report by creating several large
samples of randomly selected service records across different
periods between 1950 and the 1990s that have recorded ethnicity.
In order to be reported on, the service records can be anonymised
except for the aspects of service in question and ethnicity with any

identifying information withheld.
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1020. Any such recommendations that the Tribunal should consider appropriate in

the circumstances.

DATED at TAMAKI MAKAURAU this 8% day of JUNE 2026

Siaosi Loa

Counsel Acting
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Counsel Acting
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Counsel Acting
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Counsel Acting
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Counsel Acting
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Counsel Acting
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Counsel Acting
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LIST OF DEFINED TERMS AND ABBREVIATIONS

1 ATF 1 Australian Task Force

1RNZIR 1 Royal New Zealand Infantry Regiment

2 NZATTV 2 New Zealand Army Training Team Vietnam
1943 Act The War Pensions Act 1943

1954 Act The War Pensions Act 1954

1982 Australia Army Report

The investigation and resulting report produced by the
Australian Army, led by Lieutenant Colonel Malcolm Peck,
into the use of herbicides and insecticides used in South
Vietnam

2006 MOU The memorandum of understanding signed by the Crown
and Vietnam veterans’ associations in December 2006

2014 Act The Veteran Support Act 2014

ANZUS New Zealand’s alliance to Australia and the US under the

1951 ‘Australia, New Zealand and US’ Treaty

Appeals Board

The War Pensions Appeals Board established under the
War Pensions Act 1943

Board The War Pensions Board established under the War
Pensions Act 1943

CPI Consumer Price Index

DBP Dibutylphthalate

FARELF Far East Land Forces

HERBS Tapes Records of data with map references of the aerial

herbicide spraying missions in South Vietnam from fixed-
wing aircraft approved at Military Region level

Himsworth Report

The 1956 Hazards to Man of Nuclear and Allied Radiation
report

ICESCR The International Covenant on Economic, Social and
Cultural Rights
ICRP The International Commission on Radiological Protection
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IOM

The United States Institute of Medicine, which would later
become known as the United States National Academy of
Sciences

1994 IOM Report

The first full report released by the United States Institute
of Medicine in 1994 under the Agent Orange Act of 1991
(US)

JWG The Joint Working Group on Concerns of Viet Nam
Veterans
MGUS The health condition of monoclonal gammopathy of

undetermined significance

Maori recruitment partners

Iwi, hapd, marae, and Maori organisations

NAS The United State National Academy of Sciences, the
entity which was known previously as the United States
Institute of Medicine

NZBORA The New Zealand Bill of Rights Act 1990

NZSAS New Zealand Special Air Service

QO0sS Qualifying Operational Service

recognition mechanisms

The Crown’s current recognition framework includes a
range of mechanisms administered through Veteran’s
Affairs and the NZDF

Reeves Inquiry

the inquiry into the health status of Viet Nam (and
Operation Grapple) veterans established in 1998

RNZAF The Royal New Zealand Airforce

RNZN The Royal New Zealand Navy

NZNTVA The New Zealand Nuclear Test Veterans’ Association

PSO tests Psychological aptitude selection tests that that examined
mechanical information, clerical speed and accuracy,
general intelligence, verbal ability (spelling,
comprehension, and verbal fluency), and arithmetic ability

PTSD The psychological condition of Post-traumatic stress
disorder

RSA The Royal New Zealand Returned and Services’

Association
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SG rating Minimum standards for selection into specific trades or
placements, identification of who would profit from
specialist training, and selection of potential leaders

SEATO The South East Asia Treaty Organisation

Secretary The Secretary for War Pensions established under the
War Pensions Act 1943

UDHR The Universal Declaration of Human Rights 1948

UNDRIP The Universal Declaration on the Rights of Indigenous
Peoples

VEA Board The Veteran’s Entitlements Appeal Board

Veterans’ Affairs

Veterans Affairs’ New Zealand

WHO Constitution 1948

The Constitution of the World Health Organization
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