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MAY IT PLEASE THE TRIBUNAL 

1. These closing submissions are filed on behalf of a claim by Owen Hape 

Kingi on behalf of himself, his late whanaunga Tarewa (Trevor) Kingi and 

his hapū Te Tahawai, Ngāti Uru, Ngāti Teketanumia and the hapū of the 

Rohe Potae of Whangaroa, Wai 1832. 

2. Wai 1832 was first amended on 8 December 2015 to include allegations 

about the treatment of Military Veterans.1  The Amended Statement of 

Claim was registered on 4 March 2016 as Wai 2500, #2.2.009.  Claimant’s 

evidence in the Korero Tuku Iho phase was submitted as Wai 2500 #A227 

and was taken as read as Mr Kingi had no resources to ensure his 

attendance.   

3. Wai 1832 has participated in the Stage 1 portion of this Inquiry.  Wai 1832 

is a multi-generational claim, covering family participation in World War 

II and thereafter until the retirement of Tarewa Kingi who passed away in 

about 2016.  Tarewa Kingi served during the time period covered in Stage 

1 (J-Force and after).    

4. Wai 1832 intends to participate fully in Stage 2, covering claimant’s 

father’s service in World War II and aftermath.   

Issues  

5. The closings for Wai 1832 will cover issues related to Tarewa Hape Kingi’s 

service in Operation Pilaster, the French atom bomb testing at Mururoa 

Atoll in 1973.   

Facts 

6. Evidence of Owen Hape Kingi dated 3 October 2016 is the tangata whenua 

evidence in the record concerning this claim.   This evidence states that 

Tarewa Kingi served in the Royal New Zealand Navy as a radio operator.  

He was married to a Kahungungu woman and they had two children.  He 

served in the SIS at Takimoana and in Melbourne, Australia.   Not much is 

known about his service in the SIS and his whanau sometimes called him a 

                                                           
1 Wai 2500, #1.1.066 



2 
 

“secret squirrel” for that reason.  He served for a least twenty years and 

was in poor health when he finished.2    

7. During his service, Tarewa was present at Mururoa Atoll when the French 

tested their atom bombs there.  It is not known which ship (whether 

Canterbury or Otago) he served on. He stated that he was made to stand 

on deck during the flash.   

8. Technical experts have provided additional facts.  There were two tests at 

Mururoa Atoll.  By virtue of Naval Order 25 June 1973,3 the New Zealand 

Navy was sent to observe French nuclear testing on 22 and 28 July 1973. 4    

The purpose of the voyage was as support for New Zealand’s protest of 

French nuclear testing; other smaller privately-owned craft were present 

as well.  

“Norman Kirk’s Labour Government sent a frigate Otago to 

Mururuoa to join protest yachts.” 5    

9. There was someone on board to monitor the safety of the crew, Jim 

McCahon, a National Radiation Laboratory radiation officer was on board 

both the Otago and then Canterbury to observe.6  .   

10. McCahon was knowledgeable and experienced in radiation’s peacetime 

civilian uses7 and was the safety officer on board the Navy’s ships in his 

role with the National Radiation Laboratory.8  McCahon was also opposed 

to nuclear weapons.9   

11. McCahon’s diary was reviewed as part of the research.10  His experiences 

on board, recounted by researcher Rebecca Priestly,11 his anecdotes serve 

to reveal just how inadequately prepared with knowledge about the 

                                                           
2 Wai 2500, #A227, [21]. 
3 Net affairs NZ website see page 252 
4 Walker, Kesaia Health and Social Impacts of Maori Service to the Crown, 1845-present, 2023, page 225 
5 Priestly, Rebecca find cite.   
6 Priestly, Rebecca, Operation Pilaster: New Zealand military personnel deployed to Moruroa during 
French nuclear testing in 1973, 26 November 2024, pages 3, and 45 et seq.  
7 Id, at 46 – 48. 
8 Id at 38 [105]. 
9 Id.   
10 Id at p 3 
11 Id at pp 47 - 52 
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nuclear testing the ship’s personnel were, confusing radioactivity and 

radiation and fallout, among other things. 12   

12. The evidence reveals that McCahon was unconcerned about the action 

levels of ionising radiation he was able to identify and concluded that 

those on board the ship were exposed to less radiation at the test viewing 

site than their families would have at home13 

13. In his narrative, McCahon dwelled on the protest purpose of the voyage 

and presence at the tests.  He expressed his frustration with those who 

seemingly did not appreciate that the purpose of the frigate’s presence 

was to protest, not to view the tests.14 

14. McCahon’s view was that even though there was some very minimal 

exposure on Canterbury that there was no significant exposure to harm on 

either of the ships.15 

15. There are issues that arise from precautions taken at Mururoa.   

16. The dosimeters that were meant to detect the radiation in real time were 

unsuitable that type of service.  Why is not stated. 16  

17. The issue of exposure to radiation in the distilled drinking water was 

considered to be unlikely due to the distillation process itself removing 

contaminants.17  The lack of fallout on the ship’s deck and the dilution 

likely of any that could have circulated in the currents from downwind of 

the ship would have been so diluted as to have been unlikely.  Water has a 

dilution effect because any fallout is distributed through the entire ocean; 

it would be higher in the Northern Hemisphere than the Southern 

                                                           
12 Id at p 50 [113]. 
13 Id at p 3 
14 Id at p3 53 [122] 
15 Id at  
16 Id at page 56 [132] 
17 Id at page 57 [134] 
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Hemisphere.18  It was considered more likely to experience fallout and its 

effects from Northern Hemisphere testing.19 

18.  The Crown presented evidence of Michael Peter O’Reilly20 and John A. B. 

Crawford21 concerning ionising radiation and its effects on people in 

military service.  The bulk of the evidence pertained to Operation 

Grapple.22  A panel consisting of John Crawford, Michael O’Reilly, Rebecca 

Priestly and Andreas Markwitz presented to the Tribunal on 21 May 

202523   

19. Oral evidence to the Tribunal brought out several facts that feature in the 

Crown’s Tiriti duties.  The first is that as stated by Rebecca Priestly: 

The British report The Hazards to Man of Nuclear and Allied 

Radiations, published in 1956 and publications by the International 

Commission on radiological protection, clearly stated that radiation 

exposure had potential to cause harm – including superficial 

injuries, anaemia, leukaemia, malignant tumours, cataracts, and 

broad carcinogenic and genetic effects – and for this reason, 

radiation exposure should be limited.24 

20. Undoubtedly, it was that general knowledge that led to the precautions 

that were exercised aboard the ships Otago and Canterbury during 

Operation Pilaster.   

21. The ships were located more than 12 miles nautical miles kilometres from 

the blast site.  There was some protective clothing, and dosimeter badges 

but the badges were not processed.25  In other words, other than being 

present, there is a lack of detail about the exposure the individual 

veterans received.  

22. There is nothing in the record to indicate that the seawater was tested.   

                                                           
18 Id, [137] 
19 Id. 
20 F011 
21 F010 
22 F010 and F011. 
23 Wai 2500, #4.1.015 pp 319 – 341; cross-examination at pp 341 – 383  
24 Wai 2500, #4.1.015, page 326 
25 Kesaia Walker, #4.1.008, page 16 
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23. Apparently, largely in response to concerns arising from Operation 

Grapple (Christmas Island monitoring in 1956) concerning veteran’s 

experiences of illness, an epidemiological study was commissioned and 

concluded in 1990 as described by John Crawford.26  It concluded that 

participants in Operation Grapple had “a somewhat increased risk of 

suffering from leukaemia and perhaps other hematologic cancers.27 

24. In 1998, the status of Operation Grapple veterans was changed from 

routine to emergency which changed their eligibility for entitlements 

under the Veterans Pensions Act 1954 (and also later legislation).28  In 

2002, Operation Pilaster veterans’ status was changed from routine to 

emergency.29 Also in 2002, a special service medal was delivered to all 

veterans of Operations Grapple and Pilaster.30  In 2014, the Veterans 

Support Act was amended and both Grapple and Pilaster were treated as 

qualifying operational service.   

25. In 2023, a report instructed by the Minister of Veterans to review current 

evidence regarding inherited effects of ionising radiation on children of 

men exposed.31  The report did not produce additional conditions that 

were presumptively entitled to benefits, it did note that Operation Pilaster 

and J-Force veterans were not recognised in the Cabinet Minute providing 

for genetic counselling. 32 The result was that the recommendation from 

the Veterans Health Advisory Panel was that genetic counselling be made 

available to veterans of all three operations.  

26.  Michael O’Reilly lists the presumptive conditions for entitlement in his 

evidence:  nearly all forms of leukaemia; broncioalveolar carcinoma; 

cancers of the breast, thyroid, pharynx, small intestine, gall bladder, bile 

ducts, salivary gland, urinary tract, brain, bone, lung, colon or ovary; 

lymphomas (except Hodgkins disease); multiple myeloma; primary cancer 

                                                           
26 John Crawford #F10, pp 7 – 8 [13] – [14] 
27 Id at [14] 
28 Michael O’Reilly, #4.1.015, pp 333 - 340 
29 Id at 333 
30 Id. 
31 Id at 334. 
32 Evidence of Michael Peter O’Reilly #F11, [22]-[24] 
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(with exceptions).  This list is reviewed intermittently to determine if the 

list of presumptive conditions is consistent with the current state of 

knowledge. 

Submissions  

27.  Counsel accepts, supports and relies on the generic submissions in this 

inquiry concerning the Exposure to Toxic Environments.33   

28.  In the context of military service, which of itself includes the very present 

risk of harm through violence, confrontation and conflict, the focus of 

submissions must be on Crown action rather than upon outcome.  Injury 

and death is a natural consequence of the military enterprise, particularly 

in the face of war and physical conflict.  It is impossible to control the 

individual outcomes of military confrontation, but it is very possible to 

control Crown conduct so that it is Tiriti compliant. 

29. This is particularly relevant to a claim such as this one, where the specific 

veteran involved has passed away before this this inquiry had evolved to 

the point where specific questions could be pursued.  There are no details 

about the aftermath of service in the toxic environment Tarewa Kingi was 

exposed to, nor about the basis for his poor health upon discharge.   

30.  What we can evaluate is Crown conduct concerning sending the Otago 

and Canterbury ships to Mururoa for purposes of protesting French 

nuclear testing. 

31.  A brief look at the applicable Tiriti principles implicates for Articles 2 and 

3, active protection and equal treatment to other citizens.   

32.  The principle of partnership is particularly relevant to Māori military 

service.  At a minimum this would include a duty to provide Tiriti 

consultation in advance of significant or unusual deployment decisions. 

                                                           
33 Wai 2500, #3.3.80 
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Common law consultation 

33. To get to Tiriti-compliant consultation, it is helpful to begin with common 

law consultation.  Common law consultation was articulated in the case of 

Air New Zealand v Wellington Airport [1993]1 NZLR 671: 

The word "consultation" does not require that there be agreement . . 

.  On the other hand, it clearly requires more than mere prior 

notification.  The leading authority as to a requirement for 

consultation is Port Louis Corporation v Attorney-General of 

Mauritius [1965] AC 1111 . Lord Morris of Borth-y-Gest, delivering 

the judgment of the Privy Council, said at 1124: 

"Their Lordships were referred to observations made in regard to 

consultation in certain decided cases (Fletcher v Minister of Town & 

Country Planning, Rollo v Minister of Town and Country Planning, In 

re Union of Benefices of Whippingham and E. Cowes.) Helpful as the 

citations were, the nature and the object of consultation must be 

related to the circumstances which call for it. . . .  The requirement of 

consultation is never to be treated perfunctorily or as a mere 

formality. The local authority must know what is proposed: they 

must be given a reasonably ample and sufficient opportunity to 

express their views or to point to problems or difficulties: they must 

be free to say what they think."34   

Further: 

"Consultation must be allowed sufficient time, and genuine effort 

must be made. It is to be a reality, not a charade. The concept is 

grasped most clearly by an approach in principle. To "consult" is not 

merely to tell or present. Nor, at the other extreme, is it to agree. 

Consultation does not necessarily involve negotiation toward an 

agreement, although the latter not uncommonly can follow, as the 

tendency in consultation is to seek at least consensus. Consultation 

is an intermediate situation involving meaningful discussion. 

Despite its somewhat impromptu nature, I cannot improve on the 

attempt at description which I made in West Coast United Council v 

Prebble, supra, 405 

 

                                                           
34 Air New Zealand v. Wellington Airport [1993] 1 NZLR at 674 
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"Consulting involves the statement of a proposal not yet finally 

decided upon, listening to what others have to say, considering their 

responses and then deciding what will be done".35 

Implicit in the concept is a requirement that the party consulted will 

be (or will be made) adequately informed so as to be able to make 

intelligent and useful responses. It is also implicit that the party 

obliged to consult, while quite entitled to have a working plan 

already in mind, must keep its mind open and be ready to change 

and even start afresh. Beyond that, there are no universal 

requirements as to form. Any manner of oral or written interchange 

which allows adequate expression and consideration of views will 

suffice. Nor is there any universal requirement as to duration.  In 

some situations adequate consultation could take place in one 

telephone call.  In other contexts it might require years of formal 

meetings.  Generalities are not helpful."36 

34. To sum up, consultation requires that the consulted party be fully 

informed, that decisions not already be made, that the consulting party be 

willing to abandon an existing plan and open to change or even to start 

over.   It does not suffice to tell someone what has been planned, accept 

comment, and carry on as planned; but it does require a meaningful, 

informed discussion before a decision has been made.  

Consultation with a Treaty partner 

35. In the Treaty context, consultation requires consideration of the nature of 

the Treaty partnership, particularly in regard to matters that are of the 

greatest significance to Māori.  Whakapapa must be one of the highest 

concerns for Māori. 

36. Treaty jurisprudence has identified important elements of consultation 

with Māori on significant policy matters of national significance.  For 

example,  

Where it is found that a Māori electoral college, or some other 

representative model, is impractical, we offer the following guiding 

principles for developing partnerships. First, it is important that the 

relevant field of Māori expertise be well represented. Secondly, there 

                                                           
35 Id at 1 NZLR at 675 
36 Id, at 676 
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is an equally important place for ‘political’ representation in its wid-

est Māori sense. In considering invitations to tribal or community 

leaders, the agency must ensure there is a spectrum of views at the 

table and avoid grooming selections in the hope of producing 

acceptable results. Thirdly, as in all things, there should be wide 

consultation with relevant Māori organisations and networks, and a 

willingness, both in consultation and selection, to go beyond ‘the 

usual suspects’.37 

37. The Kura Whenua Tribunal noted: 

There can be no ‘one size fits all’ approach. Rather, the Treaty 

standard for Crown engagement with Māori operates along a sliding 

scale. Sometimes, it may be sufficient to inform or seek opinion . . . 

But there will also be occasions in which the Māori Treaty interest is 

so central and compelling that engagement should go beyond 

consultation to negotiation aimed at achieving consensus, 

acquiescence or consent. 

. . . There may even be times when the Māori interest is so 

overwhelming, and other interests by comparison so narrow or 

limited, that the Crown should contemplate delegation of its role as 

New Zealand’s ‘one voice’ in international affairs; negotiations over 

the repatriation of taonga might be an example. 

The Treaty partners need to be open to all of these possibilities, not 

just some, and to decide which applies on the basis of the duties of 

good faith, cooperation, and reasonableness that each owes the 

other.38 

38. In its Whaia te Mana Motuhake report, the Tribunal pointed out 

In some instances, the Crown may have sufficient information in its 

possession to adhere to the Treaty principles without any other 

specific consultation. But in other instances, the principle of active 

protection has been extended by the Waitangi Tribunal to include 

the duty to obtain the full, free, and informed consent of Māori in 

certain settings.  Where the respective spheres of authority held by 

the Crown and Māori overlap, the extent of what is needed to 

actively protect Treaty rights may need to be the subject of 

negotiation and compromise.  The principle of active protection 

                                                           
37 He Kura Whenua ka Rokohanga, at 3.3.5(1), citing Ko Aotearoa Tēnei : A Report into Claims concerning 
New Zealand Law and Policy affecting Māori Culture and Identity, Te Taumata Tuarua, 2 vols (Wellington : 
Legislation Direct, 2011), vol 2, p 580 
38 Id, at page 237,  citing Ko Aotearoa Tenei, at page 237. 
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should be applied so as to reflect the appropriate level of Māori 

authority.39 

39. The Kura Whenua Tribunal found that  

In terms of Treaty standards, we agreed with the claimants that the 

‘free, full and informed consent’ of Māori is required when a 

legislative change substantially affects or even controls a matter 

squarely under their authority. We found that the legal 

arrangements for the governance and management of Māori land, a 

taonga tuku iho, are such a matter.40   

40. In the case of deploying to Mururoa Atoll as a form of protest against 

nuclear testing, there is no evidence in the record that Māori were 

consulted about this decision.   

41. There is an unusual element involved in this case because of the political 

nature of Operation Pilaster.  This was not an instance of a typical military 

engagement.  Rather, it was intended  

to ‘ensure the eyes of the world are riveted on Mururoa’.41    

42. The use of military assets in a political arena raises the question of 

consultation, rangatiratanga.  To place Māori whakapapa (or anyone’s 

whakapapa for that matter) in harm’s way when it is intended to make a 

political statement raises questions of necessity. 

43. For a Tiriti partner, without full Tiriti-compliant consultation, it is a 

breach of the duty of partnership and active protection to impose 

unnecessary risks without full partnership consultation and consensus. 

Dated:  8 June 2026 

  
Linda Thornton, Claimant Counsel 

 

                                                           
39 Whaia te Mana Motuhake, ¶2.4.4, page 31. 
40 Te Kura Whenua ka Rokohanga Wai 2478, p 355 
41 Priestly, #E2, p 19 




