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* 7 Fundamental principle that relevant evidence admissible

(1) All relevant evidence is admissible in a proceeding except evidence that is—
(a) inadmissible under this Act or any other Act; or

(b) excluded under this Act or any other Act.
(2) Evidence that is not relevant is not admissible in a proceeding.

(3) Evidence is relevant in a proceeding if it has a tendency to prove or disprove anything that is of
consequence to the determination of the proceeding.

EVA7.1 Relevance: the fundamental principle

This section sets out what the Evidence Act 2006 itself calls its fundamental principle. Irrelevant evidence is
not, and never has been, admissible at common law.

It is submitted that the scheme and purpose of the. Act require the following questions to be asked of any
contested evidence, in this order:

1. s the evidence relevant?

2. If so, is the evidence excluded or regulated by any specific provision of the Evidence Act or any other
Act?

3. Ifitis not excluded, is the evidence to be excluded under s 8?

Since all relevant evidence is admissible and irrelevant evidence is inadmissible, it is submitted that, in the
absence of clear words to the contrary, all other provisions of the Act merely prohibit, restrict or regulate the
admission of evidence which has been decided to be relevant. No other section of the Act renders evidence
admissible.?

Failure to adhere to this structure ‘can lead to confusion when dealing with evidence which falls just outside a
definition in the Act. This has been a particular issue under ss 40 and 45. The most express and sustained
example is R v Meaker at [18] and [22].22A Where evidence does not guite meet a definition in the Act this has
been argued or held in various cases to have any one of three consequences:

a. The evidence is inadmissible;
b. Admissibility is governed by analogy with the section concerned; or

c. Admissibility is governed by ss 7 and 8. RECEIVED
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It is submitted that {(c) is correct. Option (a), of which Meaker is an example, confuses the relationship between
$ 7 and the section concerned. The correct position is not that the evidence must meet the definition of
propensity evidence or visual identification ‘evidence in order to be admissible but that if it meets one of those
definitions then its admissibility is governed by the relevant sections. If it does not meet the definition then those
sections do not apply and admissibility is governed only by ss 7 and 8. Option (b) is not so problematic as long
as it effectively parallels consideration of probative value and prejudicial effect under s 8 but it is submitted that
it is not a correct statement of the law.

The wording of the section and particularly the provision that “All relevant evidence is admissible in a
proceeding” might be thought to mean that warrant for the exclusion of relevant evidence must be found under
provisions of the Evidence Act or other Acts which expressly or by necessary implication state that evidence of
a certain kind is inadmissible or under s 8 of the Evidence Act. Two glosses have to be put upon that statement
however, the first being that it has been held that evidence obtained in breach of the New Zealand Bill of Rights
Act 1990 may be excluded under that Act even when g 30 of the Evidence Act does not apply.?

The second is that there would then appear to be no residual discretion to exclude evidence on other grounds
which appeal to the court. This was not the view taken by a Criminal Appeal Division of the Court of Appeal,
however, in Fan v R in which the Court held that evidence could be excluded on grounds of unfaimess that did
not fall within exclusions in the Evidence Act.** The Court did not exclude the evidence in that case, however,
and nor did the Criminal Appeal Division bench in Dabous v R* which referred to Fan as stating the law. In
Marwood v Commissioner of Police, it was urged on the Court that “admissible” in s 7 did not mean “must be
admitted” but the Court expressly declined to decide whether there was a residual discretion to exclude
evidence other than as set out in ss 7 and 8.5 It is submitted that opening the door to other indeterminate
grounds for excluding evidence will not assist in achieving the purposes under s 6 of avoiding unnecessary
expense and delay or of making the law of evidence accessible and therefore in the long run will not promote
fairness to witnesses and parties. An argument based on s 11 is also fo be resisted on the ground that the
powers referred to under s 11 are those to regulate proceedings and prevent abuse of process, especially in
exceptional circumstances not foreseen in the drafting of the Act, not to provide the opportunity to impose
vague glosses on the Act.

EVA7.1.1 Definition of relevance

The definition of relevant evidence, that is evidence that has a tendency to prove or disprove a material fact, is
somewhat question-begging. The question is how we know whether an item of evidence has this tendency.$

The Australian definition of “relevant evidence” in s 55 of the Evidence Act 1995 (Commonwealth) is:

(1) The evidence that is relevant in a proceeding is evidence that, if it were accepted, could rationally

affect (directly or indirectly) assessment of the probability of the existence of a fact in issue in the
proceeding.

(2) In particular, evidence is not taken to be irrelevant because it relates only to:
(a) the credibility of a witness; or
(b) the admissibility of other evidence; or

(c) a failure to adduce evidence.

This wording is more revealing as to how one decides whether one fact tends to prove another. The Australian
Law Reform Commission explained the rationale of the proposal on which s 55 is based as follows:”

The definition requires a minimal logical connection between the evidence and the “fact in issue”. In terms of
probability, relevant evidence need not render a “fact in issue” probable, or “sufficiently probable” — it is enough if it
only makes the fact in issue more probable or less probable than it would be without the evidence — i.e. it “affects the
probability”. The definition requires the judge to ask “could” the evidence, if accepted, affect the probabilities. Thus,
where a judge is in doubt whether a logical connection exists between a fact asserted by evidence and a “fact in issue”,
he should hold that the evidence is relevant if satisfied that a reasonable jury could properly find such a logical
connection. An indirect connection with a matter in issue is sufficient (e.g. evidence that an accused expressed an
intention to kill the victim leads from the inference that he did in fact have such an intention to the inference that he is
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more likely than others who did not express such an intention to have killed the victim). The concept extends to
evidence affecting the credibility of a witness (relevant because it affects the weight of testimony) and evidence which
relates to the admissibility of the other relevant evidence. To remove argument, specific mention is made of such
evidence in the legislation. The definition embraces two concepts:

(a) the logical connection between evidence and facts; and

(b) the requirement that the matter on which the evidence ultimately bears is a matter in issue in the trial. Whether
or not a matter is in issue is a question of law, determined by substantive law and pleadings. It is not
necessary that it be disputed by the parties.

An item of evidence that “could rationally affect the assessment of probability” by the tribunal of fact of a fact in
issue, or which makes a fact more or less probable than it would be without the evidence, is an item which
“tends to prove” (or disprove) that fact. It is therefore submitted that the New Zealand test, though differently
worded, amounts to the same thing as the Australian and US tests.?

The next question is how do we know whether and when an item of evidence (the probans) could rationally
affect the assessment of probability of the existence of some other fact (the probandum). The first step is to
consider how probable it is according to knowledge, experience and logic that the probans would be true if a
material probandum (say, the prosecution case) were true. This is not sufficient on its own however. A probans
may be highly probable, if the probandum is true but also commonplace generally. In that case it may be of little
or no probative value. Conversely a probans may be highly unlikely given that a particular probandum is true,
but still be good evidence as it is even more unlikely under any reasonable other hypothesis.® Comparison of
these two probabilities produces a figure of how many times more probable the evidence is under one
hypothesis than under another. This is known as the “likelihood ratio” for the evidence. A logical theorem,
known as Bayes' Theorem, tells us that the tribunal of fact should then multiply the odds for or against the
prosecution’s case by the likelihood ratio for the new evidence.'® Two important points need to be noted:

a. it is the probability of evidence given each of the theories of the case which is being discussed, not the
probability of the theory; and

b. this emphasises the important point that the value of an item of evidence lies in its power to
discriminate between the two theories. Items of evidence, including forensic scientific evidence, do not
have intrinsic value. If either theory is changed, the value of the evidence is changed.

The value of any item of evidence is strictly speaking conditional upon all the other evidence to be given. This
indicates that pre-trial applications for evidence to be ruled irrelevant should be viewed with caution. Such
evidence might well turn out to be relevant on fuller examination of the facts at trial."%4 For the same reason,
rulings on relevance of evidence in one proceeding will be of no significance.in a different proceeding. Evidence
which does no more than prove admitted facts is inadmissible either as irrelevant or under s 8(1)(b).1eB

EVAT7.2 The relationship between relevance and probative value

Probative value is not expressly referred to in s 7 but it is convenient to discuss the meaning of probative value
in relation to relevance.

A common position is that relevance and probative value refer to the same concept. Relevance is a binary
question which can only be answered yes or no. Probative value is a matter of degree. Evidence of zero
probative value is irrelevant. All other evidence is relevant and its probative value is simply the measure of the
strength of the evidence. Conversely, some writers, Cross among them, treat relevance as a matter of degree
and speak of “sufficient relevance” or “degree of relevance”, again indicating that relevance and probative value
refer to the same concept.! Even on this model, it is useful to distinguish between relevance and probative
value and it also assists in applying the structure of questions above. Frequently however, the mind will
determine that proposed evidence is of such miniscule probative value as clearly not to be worth considering
and such evidence may: be referred to as “insufficiently relevant”. Strictly speaking, this is to conflate the
decisions under ss 7 and 8, but there is litfle harm in this provided that that is recognised.!1A

It may be, however, that relevance and probative value are not referring to the same things. Note that the
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Australian definition of relevance, above, referred to evidence which “if it is accepted” could rationally affect the
assessment of probability. The words “if it is accepted” do not appear in the definition of probative value in the
Dictionary of the Australian Uniform Evidence Act:

the extent to which the evidence could rationally affect the assessment of probability of the existence of a fact in issue.

This may point to relevance and probative value being thought about in different ways, not merely under the
Australian legislation but as a matter of general principle.

The word “evidence” can mean two different things. It can refer to the fact that a witness has given particular
testimony (as in “what is the evidence on issue X?") or it can refer to the content of that testimony (as in that it
was the defendant who was seen running from the scene or that handwriting comparison supports the
proposition that two documents were written by the same person). It is clear from the words “if it is accepted”
that when the court considers relevance under the Australian legislation the focus is on the content of the
evidence. The question is whether these statements, assuming that they are correct, affect the assessment of
probability of a fact in issue.

Different factors affect the probative value of the evidence. Probative value is usually the concern of the tribunal
of fact but even in a jury trial a judge may be required to consider the probative value of evidence under, for
example, ss 8, 25, or 43. The focus is then on the fact that a particular witness has given the testimony and
must include consideration of factors that might affect the veracity or accuracy of the witness's testimony.12
These might include personal factors, relationship with the parties, degree of expertise, conditions under which
an observation was made and so on. It is submitted that while this distinction is not expressly signposted by the
Evidence Act it reflects logic and practice.

The Supreme Court considered these issues in W v R12A and Roigard v R."® So far as s 7 is concerned, the
Supreme Court at W v R [38}-[41] approved a statement in K (CA26/2014) v R [2014] that:4

Under g 7, the inquiry into relevance is simply whether it is reasonably open to the jury to accept the evidence as
tending to prove or disprove a matter in issue. If the evidence is so unreliable that it would not be accepted by the jury
as tending to prove ot disprove a matter in issue, then it will not be relevant for the purposes of 5 7.

The Court concluded that (at [41]):

In summary, exclusion under s 7 on the basis of lack of reliability is confined to those cases where the evidence is so
unreliable that it could not be accepted or given any weight at all by a reasonable jury or a judge in a judge-alone trial.

The starting point under s 7, then, is that the focus is on the content of the evidence and whether that content
has “a tendency to prove or disprove” a material fact. There will be occasions, however, when evidence is so
obviously unreliable that it was equally probable that the witness would give it whether the prosecution
hypothesis is true or not. In this case, the evidence proves nothing and hence does not meet the definition of
relevance. So this is logical but not quite as strict a distinction as in IMM.

So far as probative value is concerned, the issue which divided the High Court of Australia went more or less by
default. The Supreme Court was unanimous that reliability issues were to be taken into account in the course of
the balancing exercise required by s 8, at least in the case of prison informants (W v R [871-[89], especially
[88(b) and (c)], [191], [192], [253]). This was to be done without applying any artificial limits such as taking the
evidence at its highest. The focus of the considerations in [88(c)] is clearly on the person testifying rather than
on the content of the evidence. These considerations are set out in full at EVA 8.5.

EVA7.3 Multiple relevance and admissibility

If evidence is admissible for one purpose, it cannot be rejected on the ground that it is inadmissible for some
other purpose. This is the principle called by Wigmore the principle of “multiple admissibility™."® The term is not
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well chosen, because it refers only to evidence being admissible for more than one purpose. This is
undoubtedly common, but the point of the rule is that evidence may be admissible for one purpose although it is
inadmissible for another. 1t is, however, difficult to suggest anything better, and, although the term is not
employed by judges, the doctrine it embodies is mentioned in numerous dicta. The situation is fraught with
danger, but the total exclusion of the evidence would produce even greater injustice.'® Thus a trial judge does
not have a discretion to exclude evidence which is admissible against an accused on the ground that it is
inadmissible against, or prejudicial to, other accused persons being properly tried with the accused.!”

There have been dicta that the 2006 Act “proceeds on the basis that generally speaking evidence is either
admissible for all purposes or it is not admissible at all”.!® It is unclear what the word “purposes” here means.
Evidence must be relevant to a fact in issue and the fact that evidence is relevant and admissible in respect of
material fact A does not necessarily make it relevant and admissible in respect of fact B. The dictum appears to
suggest a reversal of the principle of multiple admissibility so that if an item of evidence was inadmissible for
one particular purpose, it would be inadmissible altogether. It is submitted that this cannot have been intended.
A statement denied admission under s 27 as hearsay evidence of the truth of its contents might, for example,
be admitted as evidence of the defendant’'s state of mind."8A It is submitted that there is nothing in 57 to
substantiate this dictum, particularly when s 7 is interpreted “having regard to the common law” (g_10(1){c)).

When evidence is admitted for one purpose but is inadmissible for another purpose, the two purposes are to be
kept clearly distinguished in the mind of the tribunal of fact. In criminal cases tried by jury, the judge should be
particularly careful in directing the jury. Thus if evidence of the previous convictions of the accused is properly
admissible in the course of cross-examination for the purpose of impugning the accused's credibility as a
witness, it is necessary for the judge to instruct the jury that it must not take the evidence into account as
showing the accused’s guilt directly or for any other inadmissible purpose adverse to the accused.1?

The comment discussed above was made in the context of s 35 of the Evidence Act 2008, relating to previous
consistent statements. At common law, such statements were prima facie admissible only to show that the
witness had been consistent and not to prove that the contents of the statement were true. Judges were
required to give convoluted directions which were subject to great scepticism.? It now appears settled that a
statement admitted under s 35 is admissible for any purpose to which it is relevant?! and not merely to show
consistency, but the dictum above should not be applied beyond that context.

In some cases, not involving evidence introduced by defendants, the danger is recognised as being so great as
to require the principle of multiple admissibility to be overridden, and the evidence excluded altogether, though
only as a matter of discretion.2?

"EVAT7 .4 lllustrations of irrelevant evidence

As has been said, decisions on the relevance of evidence are fact-specific and cannot create legal precedents.
However, a few situations are common enough to be worth discussion. In some cases, there are palicy issues
also at work.

In Hart v Lancashire and Yorkshire Rail Co 23 the fact that the defendant’s method of changing the points was

altered after an accident was held to be inadmissible as evidence that the accident was caused by the
defendant’s negiigence. According to Bramwell B:

People do not furnish evidence against themselves simply by adopting a new plan in order to prevent the recurrence of
an accident. Because the world gets wiser as it gets older, it was not therefore foolish before.

It may well be that there is a policy element here too, that parties should not be discouraged from improving
systems by the fear that the very act of improvement will amount to evidence against them.

In Hollingham v Head 24 the defence to an action for the price of guano was that an express condition in the
contract of sale provided that the goods should be equal to Peruvian guano. The defendant wished to call
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witnesses to swear that the plaintiff had entered into contracts with other customers containing a term similar to
that for which he contended, but the Court of Common Pleas held that he was not entitled to do so:25

It may be often difficult to decide upon the admissibility of evidence, where it is offered for the purpose of establishing
probability, but to be admissible it must at least afford a reasonable inference as to the principal matter in dispute.

In Holcombe v Hewson 28 a brewer claimed damages for breach of a publican’s covenant to buy beer from him.
The defence was that the plaintiff had supplied bad beer, and evidence to the effect that he had supplied other
publicans with good beer was rejected. He “might deal well with one and not with the others”.

As relevance was often regarded as a matter of degree (see discussion at [EVA_7.7]), it is impossible to say
whether the evidence was rejected in the above cases because it was altogether irrelevant, or merely because
it was too remotely relevant.

The Supreme Court has accepted the “principle that material proffered as evidence is not probative where its
connection with the fact to be proven is conjectural only”. It has held, controversially, that the authenticity of
words, ie whether their supposed user really uttered them, is in the first place an aspect of relevance, and
therefore of admissibility. Whether evidence is sufficiently relevant is for the judge to decide, not a “jury
question”.2?

In R v Te One 28 a police search of the house of alleged drug suppliers turned up not only the “police money”
earlier paid to the occupants by an informer and an undercover police officer but also several other sums of
money. It was argued that the non-police money evidence was inadmissible as irrelevant but the Court of
Appeal held it relevant as confirming the evidence of negotiations given by the informer and the undercover
officer. It would also tend to rebut the defence of planted money. It was, however, emphasised that:

[Tlhe mere fact that certain things have been found in the possession of a defendant at the time of his arrest does not
automatically make evidence of that finding admissible against him.

Thus the position would have been different if the search had revealed stolen television sets or a stock of
pornographic films.

There are decisions in which evidence has been held to be inadmissible on the score of insufficient relevance
when it would, by common consent, have been of considerable probative value if it had been easy to examine
and adequately reliable. A failure to demonstrate the reliability of an allegedly scientific process may lead to the
rejection of conclusions based on data obtained from the process.?®

A very difficult case is R v Blastland 3 in which the House of Lords ruled that the fact that a third party knew of
the death of the victim before the death was generally known was irrelevant notwithstanding that the defence
was that someone else did it. The decision was heavily criticised and Professor J C Smith has supported a
more relaxed view of relevance.3' He argues that where “remoteness” is really the issue, the question is
whether the side issues and any other difficulties that are created by the admission of the evidence justify its
reception given its slight probative value. This reflects the distinction in New Zealand law between ss 7 and 8.
Such an approach may well underlie the Court of Appeal decision in R v Elfison.3 A doctor was charged with
fraud in relation to the general medical services benefit system. At an earlier hearing the Medical Advisory
Committee had ruled that he should repay $90,000 and this had been done. Was this repayment relevant at
trial? The doctor argued that it was and the Court of Appeal agreed, reversing the trial judge’s decision.
Accepting that its admissibility would have necessarily introduced into the case an inquiry into the
circumstances leading up to its payment, the Court held that the evidence was not “completely irrelevant” and
that its rejection had prevented a full defence. These would now be matters to be considered under s 8. In the
case of Blastland, a policy consideration may be the fear of the legal system being manipulated by third-party
confessions which may disrupt trials but themselves turn out to be unprovable.

Hoffmann LJ once commented that in an adversary system (such as England’s or New Zealand’s) “a party
should so far as possible be allowed to decide how to present his case. If he or his counsel thinks that an item
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of evidence ... may be relevant, the Court is generally very reluctant to shut it out."*® However, how a
commentator thinks the case should be decided is a "classic example of irrelevant evidence”.34

EVA7.5 Motive or plan

Unless it is specifically referred to in the definition of an offence, motive is not an essential ingredient of an
offence and there is legally no need for the prosecution to prove motive. Common experience, however, is that
serious crimes are usually driven by some motivation and therefore, as the heading in Wigmore has it, motive is
“always relevant, never essential”.

Evidence tending to prove motive is therefore certainly relevant and prima facie admissible under s 7. As
Wigmore said, it would be idle to try to list the possible kinds of motive; whether event A provides a plausible
motive for action B will depend upon the precise facts and surrounding circumstances in each case. The range
of motives in well-known cases include avoidance of impending discovery of wrongdoing,33 revenge, financial or
amatory3® gain, or the removal of someone who was in a position to disclose unpleasant information concerning
the accused.?” Conversely, facts which tend to show a total absence of motive may be adduced, as where the
lack of pecuniary embarrassment on his part is proved by someone accused of arson with intent to defraud an
insurance company.?® It'is, however, easy to attach too much weight to evidence of motive.3? Almost every child
has something to gain by the death of his parents, but rarely on the death of a parent is parricide even
suspected.

So far as lack of motive is concerned, “there is a great difference between absence of proved motive and
proved absence of motive”.4? It is not an error to find that because there is no evidence an individual had a
motive to lie, his or her‘evidence is more likely to be honest.4?A The relationship between a murdered person
and the accused, so far as it may reasonably be treated as explanatory of the accused’s conduct, is relevant,
and therefore admissible.#!

Facts such as the purchase of poison by someone who is accused of murder,# which suggest the existence of
a plan or design, or preparation for a given course of action, may always be proved. This evidence is of
considerable weight because it calls for an explanation of the accused’s conduct from the person against whom
it is given. When it consists of declarations of an intention to act in a particular way the hearsay rule and
$s 18, 18 and 21 of the Act have to be borne in mind.

In sexual offence cases the question whether a complainant has a motive for lying underlies many trials,
particularly when the contest is between the complainant’s assertions and the accused’s denial, neither being
confirmed in any significant respect by other evidence. In R v T 43 the Court of Appeal held, not following a
majority of the High Court of Australia,** that the prosecution is entitled to cross-examine an accused as to
whether he knew of any facts that would explain why the complainant would make such allegations falsely.
Questions relating to facts must be distinguished from insisting that the accused speculate. And, as above
“‘absence of evidence of motive should not be equated to absence of motive”.

EVA7.6 “excluded under this Act or any other Act”

This is largely self-explanatory but there is a question whether evidence excluded in breach of the New Zealand
Bill of Rights Act 1990 is excluded under “any other Act”. This does not affect criminal cases as the Bill of
Rights Act is specifically mentioned in s 30(5). It does matter, however, in civil cases because s 30 only applies
to criminal cases and there was doubt as to jurisdiction at common law to exclude improperly obtained
evidence in civil cases,** The Supreme Court has held evidence may be excluded “under” the Bill of Rights Act
in a civil context, albeit in a case with a criminal law flavour (an application for confiscation of property pursuant
to the Criminal Proceeds (Recovery) Act 2011 in the context of allegedly significant criminal activity.*5

The Court saw s 11 of the Evidence Act as providing support for its approach, on the basis that the powers of a
court to provide remedies for both abuse of process and breach of the New Zealand Bill of Rights Act are within
the “inherent and implied powers of a court”.

The Court’s approach is not without difficulty. While linguistically one can refer to evidence excluded “under” the
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Bill of Rights Act, that Act has no remedies clause. And, the exclusion of evidence for an infringement of that
Act is a common law remedy — a point much emphasised by a Full Court of the Court of Appeal in R v
Shaheed* in abandoning the prima facie exclusionary rule in favour of a balancing test, in turn adopted as s 30
of the Evidence Act. Furthermore, the Law Commission specifically intended that its evidence code would not
operate to exclude improperly obtained evidence in the civil jurisdiction.4”

1

2A

3A

“There is a principle — not so much a rule of evidence as a presupposition involved in the very conception of a
rational system of evidence... — which forbids receiving anything irrelevant, not logically probative... unless
excluded by some rule or principle of law, all that is logically probative is admissible” (Thayer A preliminary treatise
on evidence at the commaon law (Little, Brown and Co, 1898), at 264, 265). “The fundamental rule goveming the
admissibility of evidence is that it be relevant” per Barwick CJ in Wilson v R (1970} 123 CLR 334, 337;
[1972] ALR 687. See also R v Fox [1973] 1 NZLR 458, 463 (CA), per Turner P. A fact may be deemed admissible
by statute regardiess of relevance to the particular case. see, for example, 8 448 and 126 of the Credit Contracts
and Consumer Finance Act 2003, see Robertson and Vignaux “Autherising irrelevance? Section 23G(2){c) of the
Evidence Act” {1980) 2 FLB 67 and 74 {s 23G(2)(c) was not carried forward into the 2006 Act). On the subject of
relevance generally, see Robertson “Relevance and Probative Value” {2017) 27 NZULR 1126, H H Glass,
Seminars on Evidence, Law Bock Co, 1970, ch 3; Eggleston (1964) 4 Melb ULR 150; Eggleston, Evidence, Proof
and Probability, 2nd ed, 1983, ch 8; and ALRC Res Paper No 7, "Relevancs”.

Despite occasional references by Courts {o evidence being admissible under other seclions (referring to s 43) Wi
v R [2009] NZSC 121; [2010] 2 NZLR 11, at [12] and [13] and B v Derrick-Hardie [2012] NZCA 3168201262602
at [11]. What is often meant is that the evidence is not rendered inadmissible by the section. See also commentary
by Robertson "Bain, Bayes and Basics: Relevance under the Evidence Act 2006 * (2010) 24 NZULR 167 and
[EVA 41.4]. .

R v Meaker [2016] NZCA 236, Meaker was departed from in TP v R [2021] NZCA 263. It is submitted that the
reasoning in TP v R is to be preferred,

Marwood v Commissioner of Police [2016] NZSC 139, [2017] 1 NZLR 260 at [35] and [61].

Fan v R [2012] NZCA 114. See Robertson “Evidence” [2012] NZLJ 165 and Mathieson “Fair criminal tial and the
exclusion of “unfair evidence” (2013} 25 NZULR 739.

Dabous v R [2014] NZCA 7 at [16].

Marwood v Commissioner of Police [2016] NZSC 139, [2017] 1 NZLR 260 at [32] and see [2016] NZSC Trans 11
at 11, 12.

Stephen, Digest of the Law of Evidence, 12th ed, art 1 asserted that the word “relevant” means that;

[Alny two facts to which it is applied are so related to each other than according to the common course of
events one either taken by itself or in connection with other facts proves or renders probable the past, present
or future existence or non-existence of the other,

The chief difficulty with that definition fies in the word “proves” and the expression “renders probable”. “Prove” has a

7
8

number of meanings, including “establish with certainty”, “establish to the legally recognised standard falling short
of certainty”, and “tend to esteblish”. Rendering something “probable” is ambiguous: this could refer to what is
provable (from the Latin probabilis as in “natural and probable consequences”), or to making something more likely
than not, or to affecting the probabilities of the existence of a fact in issue.

ALRC Report 26, Vol 1, para 641,
US Federal Rules of Evidence, r 401, provides:

Evidence is relevant ifs

(a) it has any tendency to make a fact more or less probable than it would be without the evidence; and

(b) the factis of consequence in determining the action.

The Australian definition is to be preferred as it makes clear that probability is a matter to be assessed on the basis of

information and not a measure of something in the real world which can be increased or reduced. R
v Chee [1980] VR 303, 306 used the formulation that evidence is relevant if it renders “the desired inference more
probabile than it would be without the evidence”. By s 8 of the Criminal Disclosure Act 2008 “relevant” in relation to
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information or an exhibit, means that which "tends to support or rebut, or has a material bearing on, the case
against the defendant”.

9 Statistical "significance tests” fall into this trap.

10 There is substantial Bterature on the use of Bayes Theorem in law, for example, Eggleston, Evidence, Proof and
Probability, 2nd ed, 1883: Robertson and Vignaux “Probability — the logic of the law” (1983) 13 OJLS 457,
Robertson and Vignaux Interpreting evidence: analysing forensic science in the courfroom (John Wiley and Son
{UK) 2™ ed (2015)). Recent criminal cases have guestioned the overt giving of evidence in a Bayesian fashion, but
the issue has never been argued at appellate level and the cases have heen subjected to vigorous criticism, see
eg Redmayne and others *Forensic science evidence in question” [2011] Crim LR 347, Roberison and others
“Extending the confusion about Bayes” (2011) 74 MLR 444; Morrison “The likelihood-ratio framework and forensic
evidence in court: a response-to R v 77 (2012) 16 UEP 1, and the entire issue of (2012) 11 Law Probability and
Risk issue 4 (pp 255 and following). For those interested, the concept of weight of evidence can be captured by
considering the logarithm of the likelihood ratio (called "ban” by Alan Turing). The loglRs can then be added
together, just like adding weights to a scale.

10A BNZ Investments Lid v Commissioner of Infand Revenue (2009) 19 PRNZ 71 at [15] and [21] BC200894433. For a
useful discussion of the praclice, see Farihoa Farms Lkt v Rodney District Council HC Auckland Clv-2000-404~
000637, 23 April 2010BC201061473.

10B Pioneer Plastic Containers Lid v Commissioners of Custorns and Excise [1967] 1 All ER 1053; [1967] Ch 597 ﬁ‘
Parihoa Farms Ltd v Rodney District Councif HC Auckland CIV-2009-404-000537, 23 April 2010BC201061473.

11 R v Baker [1989] 1 NZLR 738 at 741, per Cooke P.

T1AA This is elaborated in Robertson, “Bain, Bayes and Basics: Relevance under the Evidence Act 2006 (2010} 24
NZULR 167 discussing the divided views of the Judges in R v Bain[2009] NZSC_ 16; [2010] 1 NZLR
1BC200915080. See also R v Wilson [1991] 2 NZLR 707 at 711, per Fisher J.

12 These definitions in the Australian legisiation are considered at length by a divided High Court of Australia in IMM v
R [2016] HCA 14, (2016) 330 ALR 382 without this point being expressly considered. The point does seem
however, to undetiie the division in the Court as to whether the words “if it were accepted” were to be read into the
definition of probative value. The majority decided that those words were to he read into the definition of probative
value and that no separate considerations were involved in assessing probative value (at [43] and [48)). It is
respectfully submitted that the discussion above shows that the case is wrongly decided and the opinion of the
minority is to be preferred, see especially Gageler J at [96] and Netile and Gordon JJ at [139]. Curiously, Nettle J
refers to probative value as “degree of relevance” in Hughes v R [2017] HCA 20 at [153]. For fuller discussion of
MM, see Robertson "Relevance and Probative Value” (2017) 27 NZULR 1128.

12AW v R [2020] NZSC 93, [2020] 1 NZLR 382.

13 Roigard v R [2020] NZSC 94, [2020] 1 NZLR 338.
14 K(CA26/2014) v R [2014] NZCA 228

15 Wigmore, Evidenice Vol |, §13 (Tillers rev 1983).

16 “"No doubt it renders the administration of justice more difficult when evidence which is offered for one purpose or
person may incidentally apply to another; but that is an infirmity to which all evidence is subject, and exclusion on
such a ground wotld manifestly oceasion greater mischief than the receplion of the evidence”; Tindall CJ in Willis
v Bernard (1832) 8 Bing 376, 383. "It often happens, both in ¢ivil and criminal cases, that evidence is tendered on
several alternative grounds, and yet it is never objected that if on any ground it is admissible, that ground must not
prevail, because on some other ground it could be inadmissible and prejudicial. In such cases it is usual for the
judge (not always very successfully) to caution the jury against being biased by treating the evidence in the
ohjectionable sense”: per Jeff J in R v Bond [1906] 2 KB 389 al 411, For an application in the context of statutory
rules, see R v Wall [1983] NZLR 238 (CA).

17 Attorney-General’s Reference No 1 of 1977 [1979] WAR 45; R v Murray [1980] 2 NSWLR 526. In R v Governor of
Pentonville Prison, ex parte Voets [1986] 2 All ER 630, the Court held in extradition proceedings that photographs
proving identity could not be excluded on the ground that they could not be admilted for the purpose of proving a
criminal record.

18 Hartv R [2010] NZSC 91; [2011] 1 NZLR 1BC201063330 at [54]; Weatherston v R [2011] NZCA 276 at [65].

18A A point which seems to have been missed at all stages in Foster v R [2021] NZCA 90; [2021] NZSC 90 o,
alternatively, there is an unexpressed view that since the evidence would be inadmissible for one purpose it was
inadmissible for all purposes.

19 The desirabiity of giving this sort of guidance was emphasised by Lord Pearce in Selvey v DPP [1970] AC 304 fﬁ'ﬁ“
{1968] 2 Al ER 497; B v R (1992) 110 ALR 432, 447, per Dawson and Gaudron JJ.
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Some of the strongest expressions have been made by American judges. Justice Jackson described it as
“unmitigated fiction” in Krulewitch v US 336 US 440 (1949) at 453, Judge Leamed Hand as “a mental gymnastic” in
Nash v US 54 F 2d 1006 (1932) at 1007; Judge Jerome Frank as “a judicial lie” in US v Grunewald 233 F 2d 556
{1956) at 574; while Traynor CJ remarked that a jury “cannot segregate evidence into separate intellectual boxes”,
in FPeople v Aranda 407 P 2d 265 (1965} at 272

Hart v R [2010] NZSC 97, {20111 1 NZLR 1 BC201063330

R v Shepherd (1980} 71 Cr App R 120, R v Watfs [1983] 3 Al ER 101, 104, where Lord Lane CJ said that the jury
was required “to perform difficult feats of intellectual acrobatics” which were "practically impossible”.

Hart v Lancashire and Yorkshire Rail Co (1869) 21 LT 261. But cf Stafe Electricity Commission of Vicloria
v Gay [1951] VLR 104, 116 (change in lighting system after accident admissible to show warning could have been
given before accident) and Anderson v Marris Wools Ply Lid [1965] Qd R 65, which it is submitted were wrongly
decided. See r 407 of the US Federal Rules (evidence of subsequent measures inadmissible). As to the relevance
of prior or subseqguent accidents {or their absence), see HR Lancy Shipping Co Lid v Robson [1938] ALR 429 and
Coniglio v Compressed Yeast Co (NSW) Pty Lid [1964-5] NSWR 667,

Hollingham v Head (1858} 4 CBNS 388. Cf R v Stephenson [1376] VR 376, 380-381.
Hollingham v Head (1858} 4 CBNS 388 per Willes J.

Holcombe v Hewson (1810) 2 Camp 391. Cf R v Whitehead (1848) 3 Car & Kir 202, where, on a charge of
manslaughter against a doctor, evidence of his skilful freatment of other patienis was excluded.

R v Bain [2009] NZSC 18, [2010] 1 NZLR 1 at [42], [48].

R v Te One [1976] 2 NZLR 510 {CA), subsequently referred to in many criminal appeals. Documents of unproved
authorship found at the accused’s house are likely to be held irrelevant, but it depends on the precise charge and
the surrounding circumstances. See, for example, R v Hamiora (CA 85/91, 30 August 1991): [1989-1892] BCLD
3080 and R v Horne [1982] Crim LR 304.

R v McKay [1867] NZLR 138 (CA) (truth drugs).
R v Blastland [1986] AC 41 gﬁﬂ [1985] 2 All ER 1095 (HL).

*Offences against the Person: The Home Office Consultation Paper’ [1298] Crim LR 317. Articles critical of R v
Blastland are cited thersin.

R v Ellison (CA 442/98, 2 February 1999) which may also reflect an unsiated rule of praclice that in a criminal trial
more lafitude is rightly accorded accused persons. However, see R v Christopher (CA 288/28, 17 December 1998)

~for a situation where defence evidence was righlly excluded (collateral evidence rule).

Vernon v Bosley [1994] PIQR 337, 338.

Commissioner of Inland Revenue v Rabobank New Zealand Ltd (2008) 24 NZTC 23,170, 19 PRNZ
137BC200895353 at para [28] per Simon France J.

R v Palmer (1856) § E & B 1024; Stephen, History of the Criminal Law of England , Vol 3, Macmilian, 1883, 389.

Plomp v R (1963) 110 CLR 234; [1964] ALR 267, refuling the suggestion thal evidence of motive is relevant only to
mens rea. .

R v Clewes (1830) 4 C & P 221. In R v Berry (1986) 83 Cr App R 7 it was held that past incidents as proof of the
state of mind of a killer should generally be regarded as inadmissible. Their admission would now be governed by
58 40 and following. Evidence as 1o the habits of a particular group of people can be similardy admissible. In R
v Blackwell (1996) 87 A Crim R 289 (SACA), the Court upheld the admissibility of evidence showing what

" paraphernalia a drug user would normally possess. The purpose was to support an inference that, in its absence, it

was more likely that the accused possessed drugs for dealing purposes.
R v Grant (1865} 4 F & F 322,
Best, Principles of the Law of Evidence , 12th ed, Sweet & Maxwell, 1922, 384.

Per Channe! J in R v Ellwood (1908} 1 Cr App R 181, 182, See also R v T [1998] 2 NZLR 257, 266 and De Gruchy
v R (2002) 190 ALR 441; (2002} 76 ALJR 1078 (HCA).

40A Stirling v R (2008) 29 DLR (4th) 1 (8CC).
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Wilson v R (1970) 123 CLR 334.
R v Palmer (1856) 5 E & B 1024,

R v T[1998] 2 NZLR 257, 266 refined in R v Pratiloy (CA 42104, 3 August 2004) and R v Adams (CA 70/05,
§ September 2005), followed in R v Parker [2007] NZCA 534, and approvingly quoted by the Supreme Court in
Parker v R [2008] NZSC 25; BC200860718. A strong direction on the burden of proof, and staling that it is net




Page 11 of 11
s 7 Fundamental principle that relevant evidence admissible

fncumbent on the accused to prove an explanation (for a false accusation) may be treated as countering excessive
questioning by the prosecution: see R v M (2000) 18 CRNZ 368. ’

44 Palmer v R (1998) 183 CLR 1; (1998) 161 ALR 16. If the prosecution persistently asks "who else could have
committed this crime?” this may sublly suggest an inversion of the onus of proof: R v Russo (2004) 11 VR 1.

44A See discussion at [EVAB. 71

45 Marwood v Commissioner of Police [2016] NZSC 139, [2017] 1 NZLR 260 at [35].
46 R v Shaheed [2002] 2 NZLR 377 (CA).

47 NZLC R 85, Evidence Vol 2 at [C152).
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