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MAY IT PLEASE THE TRIBUNAL

1. This memorandum is filed on behalf of the interested parties, The Dow
Chemical Company and Monsanto Company ("Manufacturers") in respect of
the recent filings by counsel for Wai 1401, Mr Harman.

Background

2. By memoranda dated 6 November and 3 December 2025, Mr Harman sought
leave to file reply evidence from Associate Professor Wilcox to the effect that
the system design of an extant study from Massey University was "not
adequate" to address matters of inherited war damage.? Mr Harman also
expressly "malde] it clear ... that this proposed reply evidence does not
transgress into causation".?

3. By memorandum-directions of 12 March 2026, the Presiding Officer Judge
Isaac declined the application for leave to provide evidence in reply from
Associate Professor Wilcox.* In lieu of the leave sought, the Presiding Officer
instead granted leave "for counsel to attach any published studies (which are
in the public domain) to closing submissions as are required to support
counsel’s case [on that matter]."®

Material filed on 18 May 2026

4, On 18 May 2026, ostensibly pursuant to the leave referred to above,® Mr
Harman requested that a book entitled 50 Years of Agent Orange / Dioxin
Disaster in Vietnam ("the Book") be placed on the record of inquiry.

5. The Manufacturers submit that the Book is plainly outside the scope of the
leave sought by Mr Harman and ultimately granted by the Tribunal, because:

(a) It does not contain any material that could plausibly assist the
Tribunal on the point on which Mr Harman sought leave to adduce
reply evidence, namely to adjudicate on the methodological design
of the extant study from Massey University.

(b) Despite Mr Harman'’s reassurances, the Book contains allegations
that Agent Orange caused wide-ranging health and environmental
effects.” That transgresses the Tribunal's ruling that it will neither
determine exposure or causation claims relating to the alleged health

1 Memorandum of Wai 1401 counsel in support of leave to produce reply evidence, Wai 2500,
#3.2.397, 6 November 2025; and Memorandum of Wai 1401 counsel in response to Crown
Law and Interested Party Submissions on leave to produce reply evidence, Wai 2500,
#3.2.403, 3 December 2025.

2 Memorandum of Wai 1401 Counsel in support of leave to produce reply evidence, Wai 2500,
#3.2.397, 6 November 2025 at [5]-[6].

3 Memorandum of Wai 1401 Counsel in support of leave to produce reply evidence, Wai 2500,
#3.2.397, 6 November 2025 at [10].

4 Memorandum-directions of the Presiding Officer regarding Stage One reply evidence and
closing submissions, Wai 2500, #2.6.47, 12 March 2026 at [41].

5 Memorandum-directions of the Presiding Officer regarding Stage One reply evidence and
closing submissions, Wai 2500, #2.6.47, 12 March 2026 at [41].

6 Memorandum of Wai 1401 Counsel filing published text, Wai 2500, #3.2.467, 18 May 2026,
at [1].

7 See, for example, pages 23, 47, 52 and 126.
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effects of toxic environments, nor critically assess the available
scientific evidence in order to do so.8

(c) Itis not a "published study" as contemplated by the direction. Rather,
it is the product of lay authors, namely the Vietham Association of
Victims of Agent Orange and the Vietnam News Agency.

Accordingly, the Manufacturers submit that Mr Harman is unable to rely on the
leave granted by the Tribunal to have the Book added to the record of inquiry.

The Tribunal has further made clear that it will be "closely scrutinising the leave
sought to produce reply evidence at this point".° The Manufacturers submit
that the Tribunal should not now allow Mr Harman to file further material
outside the leave granted. The following reasons reinforce this conclusion:

€)) The Book is neither fresh, nor reply evidence — the material is 15
years old and could with reasonable diligence have been provided at
an earlier, more appropriate stage in this Inquiry.

(b) The Book is not relevant to any issues for determination by the
Tribunal — the material is not directed at New Zealand servicepeople,
nor the conduct of the Crown. It is not relevant to, and will not assist
the Tribunal to address, the issues for determination. As noted
below, it addresses topics outside of the scope of the Inquiry.

(c) The Tribunal would be unable to place any weight on the Book — it
has not been the subject of any expert evidence that could assist its
reception or review by the Tribunal. The Book's allegations have not
been tested by cross-examination, nor have parties had an
opportunity to contradict it. Any conclusions based on the material
would accordingly raise serious reliability and natural justice
concerns.

(d) The Book breaches previous determinations by the Tribunal — as
noted above, the Tribunal has previously determined that (a) it will
not determine exposure or causation issues relating to the alleged ill-
health effects of toxic environments;1° and (b) any proposed further
evidence must be closely scrutinised, given the need to close out
stage one of the Inquiry as quickly as possible.* Reopening the
Inquiry now to allow this further evidence on out of scope issues
would be inconsistent with both directions.

See for example Memorandum-directions of Chief Judge W W Isaac releasing the draft
Tribunal statement of issues, Wai 2500, #2.5.78, 22 April 2022 at [22] and [24(b)];
Memorandum-directions of Presiding Officer W W lIsaac regarding issues relating to
exposure to toxic environments, Wai 2500, #2.5.90, 25 May 2023 at [6]-[7].
Memorandum-directions of the Presiding Officer regarding Stage One reply evidence and
closing submissions, Wai 2500, #2.6.47, 12 March 2026 at [40].

Memorandum-directions of Chief Judge W W Isaac releasing the draft Tribunal statement of
issues, Wai 2500, #2.5.78, 22 April 2022 at [21]-[24], especially [22] and [24(b)]. This was
reconfirmed in Memorandum-directions of Chief Judge W W Isaac releasing the final Tribunal
statement of issues and confirming next steps, Wai 2500, #2.5.81, 14 December 2022 at
[44]; and Memorandum-directions of Presiding Officer W W Isaac regarding issues relating
to exposure to toxic environments, Wai 2500, #2.5.90, 25 May 2023 at [6]-[7].
Memorandum-directions of the Presiding Officer regarding Stage One reply evidence and
closing submissions, Wai 2500, #2.6.47, 12 March 2026 at [40]. See also Memorandum-
directions of the Presiding Officer regarding Stage One reply evidence, Wai 2500, #2.6.42,
3 October 2025 at [37].
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Further material (bundle of Articles) filed on 26 May 2026, and the
Hatfield Report filed 8 June 2026

On 26 May 2026, again purportedly with reference to the leave referred to
above,'? Mr Harman requested that a further bundle of articles be placed on
the record ("Articles"). Mr Harman advised (sic):*®

reference to these articles will be made in said written closings
particularly in regards the Crowns obligations pursuant to
Memorandum Understanding 2006 (Wai 2500 doc A 8), and MOU
Update 2022 (Wai 2500 doc A 8(a)); whereby Crown undertook to
monitor the evolvement of science knowledge concerning impacts of
dioxin on humans.

The Articles do not meet the terms of the Tribunal's direction on 12 March
2026. Leave was confined to testing the design of the Massey study, which
was the subject on which Mr Harman sought leave to file reply evidence. The
Articles are not directed to that topic; indeed, the reasons given by Mr Harman
for wanting to have the Articles put on the Tribunal record (namely the 2006
Memorandum of Understanding and the MOU Update 2022) are not concerned
with testing the design of the Massey study. Finally, the Articles are neither
particularly fresh, nor necessary by way of reply.

In addition, the Manufacturers also object to the Articles on the same grounds
set out at paragraph 7 above in respect of the Book.

For completeness, the same objections also apply to "Document E" in the
bundle of authorities (the Hatfield Report) accompanying Mr Harman's written
closing submissions of 8 June 2026.14

Written closing submissions filed 8 June 2026

Mr Harman's written submissions undermine both his earlier assurances to the
Tribunal that his proposed reply evidence would not transgress into causation,
and his subsequent advice to the Tribunal that his use of that reply evidence
would focus on the Crown's information monitoring obligations.

To the contrary, Mr Harman's use of the Book, Articles and Document E in his
written submissions plainly transgresses into out of scope issues of causation
and goes beyond his stated focus on the Crown's monitoring obligations (sic,
and footnotes omitted):1%

5.4 It is submitted that what these above documents [the Book
and the Articles] evidence is that what is with respect not debatable
is that the damage done to human DNA 1962-1971 is not. The
science of potential inherited DNA damage is with this growing
science concerning mutagenicity, genome sequence testing is also
also not debatable and that is the principal issue brought by these
claimants.

Memorandum of Wai 1401 counsel filing compilation of articles, Wai 2500, #3.2.468, 26 May
2026 at [1].

Memorandum of Wai 1401 counsel filing compilation of articles, Wai 2500, #3.2.468, 26 May
2026 at [3].

Final Report of Hatfield Consultants entitled "Environmental and Human Health Assessment
of Dioxin Contamination at Bien Hoa Airbase, Viet Nam" published in August 2011 by the
Office of the National Steering Committee 33 Ministry of Natural Resources and Environment
and Hatfield Consultants: Wai 2500, #3.3.86(a), 8 June 2026, Document E.

Written Closing Submissions for Wai 1401 Claimants, Wai 2500, #3.3.86, 8 June 2026 at p
35, para [5.4]-[5.5].
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55 ... Indeed it is submitted the documents submitted in
support of this section of closings submissions (referenced at
footnotes 57 & 58 [Book and Articles]) show that there is significant
observable intergenerational damage and there is significant
environmental damage [FN to Document E], and significant human
damage ie a creeping genocide a creeping ecocide, an evil, a wrong,
a kino that keeps on giving.

Such attempts to use this "reply" evidence go well beyond the leave Mr
Harman sought, let alone the limited leave granted by the Tribunal.

Further, the Manufacturers' objections to earlier proposed claimant reply
evidence apply equally to this attempt to use the Book, Articles and Document
E to further Mr Harman's exposure and causation claims (i.e., the Book,
Articles, and Document E are not true reply evidence; not relevant to the issues
for determination by the Tribunal; involve an unnecessary and disproportionate
use of Tribunal's resources; and breach earlier Tribunal directions).6

In these circumstances, the Manufacturers submit that the Book, Articles,
Document E, and the related submissions by Mr Harman in reliance on them
should be disregarded.

If the Tribunal were, however, minded to accept the Articles for the strictly
limited use originally sought by Mr Harman (namely to assess the Crown's
compliance with any information monitoring obligations contained in the
Memorandum of Understanding Mr Harman references), then the
Manufacturers would not object to that more limited use.’

Directions sought
Accordingly, counsel for the Manufacturers respectfully request directions that:

€)) the Book filed by Mr Harman on 18 May 2026 be excluded from the
record of inquiry;

(b) Document E filed by Mr Harman on 8 June 2026 be excluded from
the record of inquiry;

(c) in respect of the Articles filed by Mr Harman on 26 May 2026, that
they either:

® be excluded from the record of inquiry; or

(ii) in the event the Tribunal allows the Articles onto the record
of inquiry, that they be relied on only for the strictly limited
purpose described at paragraph 17 above; and

(d) the Tribunal will disregard paragraph [5.4] and the excerpts from
paragraph [5.5] of Mr Harman's written closing submissions identified

Memorandum of counsel for interested parties regarding proposal for evidence in reply, Wai
2500, #3.2.382, 19 September 2025 at [9].

For example, Mr Harman appears to advance a similar argument at p 39, para [6.15] of his
written closing submissions: Wai 2500, #3.3.86, 8 June 2026.
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at paragraph 13 of this memorandum above, which impermissibly
rely on the Book, Articles, and Document E.

Signed at Te Whanganui-a-Tara this 12th day of June 2026

A S Butler KC | C J Curran
Counsel for The Dow Chemical Company and Monsanto Company
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