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Memorandum in Response to Interested Party memorandum dated 12 June 2026

~ objecting to New Reply Evidence

May it Please the Tribunal

1.

It is respectfully submitted that the documents submitted in support of Claimants
written closings submissions to which the Interested Party objects are directly relevant

to the issues before this Tribunal, which those submissions are solely focussed on'.

It is this Claimants case that the totality of their evidence supports the seeking of

findings from this Tribunal that:-

(a) there has been since 1967 a complete failure of the Crown in regards its
obligations of treaty principle active protection of the veteran and his/her family;

(b) there has been since 1967 one of the most severe breaches of the treaty principle
of peace, order, and good government;

(c) there has been a complete failure of Crown of its treaty principle of honour in
particular since MoU 20062 .

The Claimants accept and accepted, that the “causality” issue is not a matter on
which this Tribunal will make any findings however the essence of the case pleaded
and evidenced before this inquiry arising from TSol, It is submitted as a matter of law
that there is leading caselaw authority that addresses the scope of a commission of
inquiry’'s powers where direct causality is ruled out but a correlation or relevant

association is being inquired to. In Christian Congregation of Jehovah’s Witnesses (

Australia) Ltd v Royal Commission of Inquiry into Historical Abuse in State Care and in
the Care of Faith-based Institutions® the New Zealand Court of Appeal held that even

though there is no suggestion that Jehohovah’s Witnesses had been involved in the
abuse of children ( i.e. no direct causality)., the commission could still seek information
and evidence from the group or include references to them in its report if such
information could be relevant to the Commissions mandate. This Tribunal’'s mandate
is it is submitted is set out in its TSol, within the statutory context of the Treaty of
Waitangi Act 1975.

! Wai 2500, doc 1.4.4, TSol paras 3.10-3.12.4
2 WAI 2500 doc A 8 clause 11, & doc A 8(a) Ministerial letter dated 14 Oct 2022 , paras2-6
3 [2024] 2 NZLR pp534-556, at pg 536 lines 9-25



4. As stated in written closings* an integral element of Wai 1401 case leads to a
submission that the evidence as to fact(s) is such that there is an abnormal
unexplained presence in their veteran cohort and their families of diseases and
disorders for which, While there may never be any scientific certainty as to causality;
there is a sufficient body of evidence which suggest a correlation , an association of

active soldier service in a toxic dioxin environment.

5. This means it is respectfully submitted that the Wai 1401 claimants in addressing the
TSol issues they do, in submitting the documentation objected to are with greatest
respect doing no more than submit said published documentation as per direction at
[41] doc 2.6.47; in pursuit of their seeking findings they hope which may lead to
recommendations that the Crown ought amend the Veterans Support Act 2014, its
war veterans policy and practices so as to make provision for the medical costs
entitlements of current veteran entitlements be extended to their descendants whom
genomic sequence testing, or other more current science ,indicates have inherited
war damage . It is therefore submitted that documents sought to be excluded ought
not be so excluded.

6. In addition it is submitted that this Tribunal ought as a matter of law have regard for
sections 7, 8, and 128 of the Evidence Act 2006.

6.1  Section 7 EA 2006 provides as a fundamental principle that relevant evidence
is admissible when it states:

S7(1) All relevant evidence is admissible in a proceeding except evidence that
is -

(a) Inadmissible under this Act or any other Act or
(b) Excluded under this Act

6.2 Cross on Evidence (NZ)° comments that the scheme and purpose of the
Evidence Act require the following questions to be asked of any contested
evidence , in this order:

* Wai 2500, doc 3.3.86 current paragraph incorrectly numbered”™ [should be paragraph 31 all to be orally corrected at
presentation next Wednesday]

5 Appendix A to this memorandum is a pdf extract of that learned text on s7 EA 2006



6.3

6.4

1. Is the evidence relevant ? ...and with greatest respect Counsel submits

how can it not be when the Tribunal is faced with TSol issues 3.10 —
3.12.4 in assessing Crowns conducts, practices and policies ;
2. If so, is the evidence excluded( or requlated by any specific provision of

the Evidence Act or any other Act ? .... On Counsels reading of any

relevant Acts such as EA 2006, Commissions of Inquiry Act 1908,
District Court Act the objected to material is submitted as neither
excluded or so regulated.

3. Ifitis not excluded , is the evidence to be excluded under s8?

Section 8 EA 2006 provides at subsection (1) that

..."In any proceeding , the Judge must exclude evidence if its probative value is
outweighed by the risk that the evidence will ---

(a) have an unfairly prejudicial effect on the proceeding; or

(b) needlessly prolong the proceeding.

6.3.1 Given the TSol issues addressed by these claimants it is submitted that

admission of objected to material for its consideration as to the closings
which may lead to findings sought are both necessary and vital to these
claiménts obtaining a fair and full hearing as per s27 NZ Bill of Rights Act:
and given “Causality “ is not going to be the subject of any Tribunal findings
it is further submitted that this objected to material cannot have an unfair
prejudicial effect on this proceeding or needlessly prolong this Wai 2500
Stage 1 proceeding

Furthermore it is submitted all of above submissions are supported by s128 EA
2006 ie Notice of Uncontroverted facts....upon which Counsel submits that
what the Wai 1401 claimants are presenting in the totality of their evidence (
inclusive of the two documents objected to) is that judicial notice as per s128
EA 2006 may be accorded these published documents. This accords in
Counsels’ submission that what has been submitted in support of written
closings is done in accord with the directions given at para [41] doc 2.6.47.



7. In regards the Interested Party objections to the inclusion of the Hatfield Report that
article was sourced from the Interested Partys own tendering via cross-examination of
the science articles it funded and it submitted with Doc F 22 (page 9) , the point being
is that those articles are with respect academic “modelling” articles as to dioxins’
presence post 2015 in Vietnam, whereas the Hatfield Report is a Canadian entities
independently funded article which is based on their actual work in and around Bien
Hoa. Bien Hoa being the airbase where NZDF personnel were first deployed and
which lies topographically upstream/upland and immediately adjacent to, the lands
where NZ Vietnam War area of operations were situated. That report concludes there
is an intolerable presence of dioxin in the environs and it is based on that work
millions of USD Aid and private charitable dollars have been spent on soil remediation

these past 12-14 years.

8. It is submitted that all of the objected to materials are directly relevant to support
Claimants case against the Crown. Counsel therefore seeks that this Tribunal dismiss
the Interested Partys’ application.

Dated this 18" day of June 2026 at Te Wairoa

P T Harman — Counsel Wai 1401





