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TĒNĀ, E TE RŌPŪ WHAKAMANA I TE TIRITI O WAITANGI 

 

Deadly for us.1 

- Professor Papaarangi Reid, 2026 

1. The final quantum of the interested party that Toitū te Tiriti represents for 

the purposes of this inquiry is:2 

a. 54,319 persons of Māori descent; and 

b. 18,121 tangata Tiriti, being persons of non-Māori descent;  

c. 72,440 persons in total. 

2. The evidence presented to the Tribunal over two days of hearing and in the 

many briefs of evidence filed but unable to be heard confirm the stark, but 

real consequences of the Crown’s proposals under inquiry – more Māori 

will die. More Māori will suffer. More Māori will experience inequality.  

3. Exactly how many and in what ways is difficult to quantify and it would take 

time to understand the full implications of each particular repeal and each 

particular reduction of the Treaty standard to “take into account”.  

4. The Crown has not - and openly admitted that it has not – undertaken the 

full analysis to identify and understand what the impacts of the Crown’s 

proposals will be.3  

Decisions to repeal or reduce obligations under Treaty provisions have the 
potential for wide-ranging impacts on Māori interests. It has not been 
possible to fully explore or quantify those impacts in the time available and 
without consultation with Māori. 

5. To proceed under these circumstances would not only be reckless and a 

breach of the Crown’s duties of Partnership, Mutual Recognition and 

Respect, Active Protection and the duty of Consultation4, it would, in our 

submission, be an act of extreme bad faith.  

 
1 Viva voce answer provided by Professor Reid during questioning by the Tribunal on Day 2 of the hearing about 
the impact of the removal of Treaty clauses in the health-related legislation under review. 
2 Evidence provided on 2 June 2026 during hearing by Dr Carwyn Jones. 
3 See Wai 3565, #3.1.35(a), Cabinet Paper at para [52]. 
4 Wai 3565, #A58 at [18]. 
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6. Counsel respectfully seeks from the Tribunal on behalf of the 54,319 

persons of Māori descent represented by Toitū te Tiriti to make a finding of 

bad faith against the Crown on the basis of the legal submissions5 and 

evidence already filed6, and on the further submissions set out below. 

CLIMATE CHANGE  

7. Dr Carwyn Jones provided further expert evidence on the following 

paragraph from page 31 of Ngā mea hirahira o te ao Māori: Climate change 

risks to the Māori domain National Climate Change Risk Assessment 

(NCCRA) 20267 (“Report”) in response to a question from the Tribunal:8 

These risks highlight the urgency of taking Māori-led, place-based, and 
mana motuhake1–affirming adaptation responses. However, we assess 
policy readiness for this as weak. We rate five risks (to taonga species, 
Māori infrastructure, tikanga/identity, Indigenous knowledge systems, 
and governance failures) as “Insufficient” overall in this report, while 
economic losses and health vulnerabilities are rated as “Significant” gaps 
overall. Policy levers are fragmented, often indirect or enabling rather 
than direct, and most lack the scale and urgency required to ameliorate 
our projected risk trajectories. Even if all existing policies were 
implemented, residual risks for Māori communities would remain 
severe and disproportionately high. (emphasis added) 

8. Dr Jones’ additional evidence confirmed that:9 

…the proposed reduction in the strength of the Treaty provision in the Climate 
Change Response Act 2002 (“CCRA”) from “give effect” to “take into account” 
as detailed in my brief of evidence is likely to: 

a. Result in an exacerbation of the residual risks from climate change for 
Māori communities beyond what would already have been “severe and 
disproportionately high” in the seven risk areas: 

i. Loss of access to taonga species; 

ii. Damage to Māori infrastructure 

iii. Economic losses in primary industries 

iv. Disruption to tikanga and hapū/iwi identity 

v. Loss of Indigenous knowledge systems 

vi. Legal exclusion and governance failures 

 
5 Dated 20 May 2026. 
6 Wai 3565, #A58 and #A57. 
7 Wai 3565, #A58(a) at 26. 
8 Above at 31. 
9 Written Answers To Tribunal Questions For Dr Carwyn Jones On Behalf Of Toitū Te Tiriti, 9 o Pipiri 2026 at [4]. 
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vii. Increased health vulnerabilities; and 

b. Deepen the intergenerational impacts, already assessed as being of 
high severity in the present day and likely to escalate over time, 
reaching a level of extreme severity under high-emissions scenarios 
by 2090, due to the likelihood of Te Tiriti (Treaty of Waitangi)-
consistent adaptation no longer being required through the removal of 
the “give effect” to the principles of the Treaty standard . 

9. Dr Jones clarified that his observations were not provided as an 

assessment of any likely effects or risks arising from climate change, but 

rather of the likelihood that Te Tiriti (Treaty of Waitangi)-consistent 

adaptation policy will continue to be implemented if the Treaty provision in 

the CCRA is reduced from “give effect” to “take into account”. 

10. This is a single illustration of one area of impact from the reduction of just 

one of the 10 proposed changes in Acts to reduce the Treaty Standard from 

“give effect” to “take into account”.  

11. It is accordingly submitted that the prejudice likely to be suffered by Māori 

with respect to the proposed amendment to the CCRA from “give effect” to 

“take into account” is an exacerbation of the already “severe and 

disproportionately high” “residual risks for Māori communities” in the seven 

risk areas set out above. 

PUBLIC FINANCE ACT 1989 

12. Dr Carwyn Jones also provided further expert evidence on the impact of the 

Crown’s proposals within the scope of this inquiry on the Public Finance Act 

1989 (“PFA”) in response to a question from the Tribunal. 

13. Dr Jones’ evidence summarised:10  

a. The PFA provides a framework for parliamentary scrutiny of the 

Government’s expenditure proposals and the Government’s 

management of its assets and liabilities.   

b. The PFA is essentially one of the central means by which the 

control of government spending is monitored, managed and 

reported on. 

 
10 Written Answers To Tribunal Questions For Dr Carwyn Jones On Behalf Of Toitū Te Tiriti, 9 o Pipiri 2026 at [7]-
[15]. 
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c. The PFA is constitutionally significant because section 22 of the 

Constitution Act 1986 states that it is not lawful for the Crown (being 

the legal person in whose name the Government acts) to levy a tax, 

borrow money, or spend public money except by or under an Act of 

Parliament.11 

d. The PFA provides the core legislative framework within which the 

Government can borrow money or spend public money. 12  This 

framework provides for both the rights of Parliament to give 

informed authority for, and scrutiny of, government borrowing and 

activity, and the need for the Executive to have sufficient ability to 

effectively and responsively manage the affairs of the 

Government.13 

e. The PFA has several specific but limited references to the Treaty of 

Waitangi (“Treaty”) / Te Tiriti o Waitangi (“Te Tiriti”) and its 

principles (“Treaty Principles”). 

f. There is no general Treaty Principles provision in the PFA that 

operates across the Act in terms of specifically requiring a particular 

standard of compliance with the principles of the Treaty of Waitangi 

or with the Treaty / Te Tiriti.  

14. Dr Jones then concluded: 

In my opinion, because there is no general Treaty Principles provision in 
the PFA that operates across the Act and specifically requires a particular 
standard of compliance with the principles of the Treaty of Waitangi or with 
the Treaty / Te Tiriti, the repeal and / or reduction of Treaty clauses in other 
Acts to a standard of “take into account” as proposed by the Crown will 
have the following effects within the context of the PFA: 

a. The constitutional limitation on the Crown under Section 22 of the 
Constitution Act 1986 making it unlawful for the Crown to levy a tax, 
borrow money, or spend public money except by or under an Act of 
Parliament will mean:  

i. The ability for the Crown to spend public money on Treaty-
specific measures will be removed with respect to the five Acts 
where the Treaty provisions are proposed to be repealed; and 

ii. The ability for the Crown to spend public money on Treaty-
specific measures will be significantly lessened with respect to 

 
11 Constitution Act 1986, Section 22. 
12 See A Guide to the Public Finance Act, Te Tai Ohanga – The Treasury, November 2023, at 2. 
13 Above. 
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the 10 Acts where the Treaty provisions are proposed to be 
reduced to the “take into account” standard. 

15. It is submitted that this very clear impact on the legal ability of the Crown to 

use public funds for Treaty measures under all of the Acts subject to the 

current inquiry is one of the most significant and critical areas of real 

prejudice that is likely to be suffered by Māori as a result of the Crown’s 

proposals.  

16. Quantification of the financial impact of this single aspect of the proposals 

has not been possible in the time available, and the failure of the Crown to 

even attempt to quantify this impact further reinforces the dire 

consequences of these reforms for Māori, should they proceed. 

THE ELEMENTS OF BAD FAITH 

To repeal five sets of Treaty Provisions in five different Acts all at once, 
without the backing of robust policy analysis, assessment or even the 
most basic explanation of the Crown’s rationale for doing so is an 
astonishing decision of constitutional significance in the context of the 
Treaty partnership, and the Crown’s obligations of good faith and active 
protection towards Maori as Treaty partner.14 

17. The New Zealand courts view a finding of “bad faith” as a serious allegation 

requiring a high threshold of evidence. The leading cases15 indicate that a 

finding of bad faith cannot simply be found where the Crown has acted 

unreasonably, made a mistake, acted incompetently, advanced its own 

interests, adopted a hard position, or caused loss to Māori. A finding of bad 

faith requires an additional quality of:  

a. an improper or collateral purpose;  

b. knowingly or recklessly defeating the other party’s legitimate 

expectation; or 

c. an abuse of a power or position or conduct inconsistent with loyalty 

to the bargain, office, relationship, or statutory obligation.  

 
14 Wai 3565, #A58 at [60]. 
15 See for example the following cases in various contexts: Garrett v Attorney-General [1997] 2 NZLR 332; Morris 
v Interchem Agencies Ltd [2003] NZCA 140; New Zealand Tramways Union v Mana Coach Services Ltd [2012] 1 
NZLR 753. 
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18. It is submitted that only one of the three requirements identified above is 

necessary for a finding of bad faith against the Crown in this Inquiry. We 

say the evidence clearly establishes all three. 

An improper or collateral purpose 

19. As noted in the evidence of Dr Jones and our opening submissions, the 

rationale provided by the Crown for the Review of seeking “clarity, certainty 

and the support of better compliance” does not withstand scrutiny.  

20. The evidence instead clearly supports that the Coalition Government is 

seeking to “reverse measures taken in recent years which have eroded the 

principle of equal citizenship”16 as set out in the coalition agreement with 

NZ First. 

21. This collateral purpose is further supported by the additional evidence of Dr 

Jones with respect to the PFA, that the proposals will create a legal barrier 

to spending of public funds on Treaty measures in relation to the five Acts 

where the Treaty provision is proposed to be repealed, and a reduction in 

public spending in relation to the 10 Acts there the Treaty provision is 

proposed to be reduced to “take into account”. 

Knowingly or recklessly defeating the other party’s legitimate expectation:  

22. It is submitted that Māori have a legitimate expectation that they will be 

consulted in good faith on any legislative proposals that will affect their 

rights under Te Tiriti.  

23. It is further submitted that this legitimate expectation is a corollary of the 

Crown’s duty of consultation under the Treaty principle of Partnership and 

one of the basic tenets of administrative law referred to by Professor Phillip 

Joseph in his viva voce evidence provided to the Tribunal on the first day of 

hearing. 

24. The Crown has at the very least been reckless in defeating that legitimate 

expectation of consultation in the Review process to date. This submission 

is based on the facts that: 

 
16 Coalition Agreement New Zealand National Party and ACT New Zealand, 23 November 2023. 
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a. The Minister ignored the recommendations of this Tribunal from 

Ngā Mātāpono with respect to the consultation requirements 

necessary for the Treaty Clause review;  

b. The Minister ignored the advice of its own specially appointed 

Ministerial Advisory Group with respect to consultation 

requirements; and 

c. The Minister ignored the advice of his Ministry of Justice officials 

with respect to consultation requirements. 

25. In those circumstances, it is submitted that the Minister’s failure to follow 

any of the very clear recommendations as to the level and type of 

consultation required for the proposals recklessly defeated the legitimate 

expectation of Māori as Treaty partner. 

26. While not necessary to ground the finding of bad faith sought, it is further 

submitted that there is a strong argument that the Minister knowingly 

defeated the legitimate expectation held by Māori as Treaty partner that 

consultation would occur, as he was put on notice since the issuing of Ngā 

Mātāpono of what was required to avoid a Treaty breach.  

27. To knowingly continue without consultation through to the Cabinet decision 

in those circumstances, and with the additional warnings issued by the MAG 

and the Ministry of Justice officials, can only suggest a knowing defeat of 

that legitimate expectation was intended, and was in fact, achieved. 

Abuse of a power or position or conduct inconsistent with loyalty to the bargain 

or relationship 

28. It is submitted that the following actions by the Crown are an abuse of power 

or position or conduct inconsistent with loyalty to the Treaty partnership: 

a. The late introduction of Option Five to amend the 10 Amendment 

Acts to “take into account” Treaty Standard that was not included in 

the MAG recommendations and unsupported by Ministry of Justice 

officials; 
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b. The late introduction of the proposal to repeal the Treaty Provisions 

in the Five Repeal Acts that was not included in the MAG 

recommendations and unsupported by Ministry of Justice officials; 

c. The inclusion of multiple direct reference Treaty provisions in the 

Education and Training Act 2020 that were not covered by the 

Coalition Agreement to review Treaty Provisions referring to the 

“Principles of the Treaty of Waitangi” only; 

d. Proceeding to make the Cabinet decision to implement the 

proposals with full knowledge of the failure to properly assess the 

“wide-ranging impacts on Māori social, cultural, economic, and 

environmental interests” that the Ministry of Justice admits it “has 

not been possible to fully explore” or “quantify” in the time 

available.”17 

29. It is trite law that the Treaty partnership requires the Crown to act in good 

faith18. The above conduct goes well beyond the mere ignorance of the duty 

to act in good faith inherent in the Treaty relationship.  

30. It is submitted that the Crown’s conduct has crossed the line into what can 

fairly be said to be an abuse of the power of Cabinet and the Executive and 

if the proposals are enacted, it will also be an abuse of the power 

Parliament.  

31. It is one of the distinct constitutional functions of this Tribunal to act as a 

check and a balance on such gross displays of unbridled power. We 

accordingly, and respectfully, seek a finding that the Crown has acted in 

bad faith:19 

The Crown’s Proposals are the most damaging collection of clear 
and considered legislative Treaty breaches that I have been asked 
to provide evidence on in my career.  If the Crown’s Proposals 
proceed, it will be one of the darkest days for Te Tiriti in the last 
186 years. 

- Dr Carwyn Jones, 2026 

 
17 Wai 3565, #3.1.35(a), RIS at 90.  
18 New Zealand Māori Council v Attorney General [1987] 1 NZ LR 641. 
19 Wai 3565, #A78 at [111]. 
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DATED at Tauranga this Wednesday, the 10th of June 2026  

 

________________________             

Tania Waikato / Luke Redward / Tui Henry 

Counsel for Toitū te Tiriti 




