
IN THE WAITANGI TRIBUNAL                WAI 3565 
KEI MUA I TE TARAIPIUNARA                WAI 3418    

UNDER The Treaty of Waitangi 
Act 1975 

AND 

IN THE MATTER OF Te Tinihanga o Ngā 
Mātāpono o te Tiriti – the 
Treaty Principles Reform 
Urgent Inquiry 

AND 

IN THE MATTER OF Wai 3418, a claim by 
Aroha Rickus on behalf 
of Waitaha te Iwi ki te 
Waipounamu  

CLOSING SUBMISSIONS FOR WAI 3418 WAITAHA TE IWI KI TE 
WAIPOUNAMU (INTERESTED PARTY) 

Dated: 9 June 2026 

Counsel: 
Bryce Lyall 

Kōkiri Chambers 
PO Box 60649 

Titirangi 
Auckland 0642 
022 658 1895 

Bryce@kokirichambers.nz 

Hannah Swedlund 
Employed Barrister 

Hannah@brycelyall.com 

Wai 3565, #3.3.38

Emma Downey
Official

Emma Downey
Received

Emma Downey
Text Box
10 Jun 26



 
 

1 

TĒNĀ, E TE RŌPŪ WHAKAMANA I TE TIRITI 

Introduction | Tīmatanga 

1. These submissions are filed for Waitaha te Iwi ki te Waipounamu 

(Wai 3418), an interested party in this inquiry. 

Analysis | Tātaritanga 

Approach 

2. Waitaha te Iwi ki te Waipounamu has approached the issues from 

a tikanga perspective. For this iwi Te Tiriti o Waitangi is not merely 

a statutory reference or interpretive aid:1  

It is understood as a living expression of whakapapa, 

relational authority, and enduring intergenerational 

obligation grounded in the continuity of generations. 

3. As a result,  Waitaha te Iwi ki te Waipounamu say that repeal or 

weakening of Treaty clauses does not just change the language of 

legislation, it disrupts the relationship between Crown law and 

tikanga-based systems of authority.  

4. The Tribunal has now found that the Crown’s decision to 

downgrade Treaty standards represents a major breach of Te Tiriti 

and its principles. 2  Our client’s position is that the same 

principles apply with equal force to the provisions that are the 

subject of this inquiry.  

The Crown is already amending legislation 

5. Waitaha te Iwi ki te Waipounamu wish to make it clear that the 

Crown is already amending legislation to remove Māori voice and 

drain Te Tiriti of legal effect. 

 
1 Affidavit of Aroha Rickus Wai 3565 #A9 at [4]. 
2 Waitangi Tribunal Hūtia te Rito o te Harakeke, kei Hea to Kōmako e Kō? The Interim Stage 
One Report of the Education and Training Amendment Act and Te Mātaiaho Urgent 
Inquiry (Wai 3553, 2026). 
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6. Of the many pieces of legislation that fall outside this review but 

have nevertheless undergone amendments in this Parliamentary 

term, the Local Government (Water Services) (Repeals and 

Amendments) Act 2025 provides a case in point.  

7. Through that Act, the Crown amended the Taumata Arowai–the 

Water Services Regulator Act 2020 to systematically diminish the 

Act’s recognition of Māori interests and the legal weight accorded 

to Te Tiriti: 

a. First, the Act changed the name of the legislation. 

Taumata Arowai–the Water Services Regulator Act 2020 

became the Water Services Authority—Taumata Arowai 

Act 2020. The Māori name, which previously led, is now 

reduced to a subtitle appended to an anglicised 

description. 

b. Second, the former s 12(2) required the responsible 

Minister to appoint members to the Authority’s board 

who, collectively, had knowledge and experience of the 

Treaty of Waitangi and its principles, and of the 

perspectives of Māori and tikanga Māori. The amended s 

12(2) replaces that with a generic requirement to appoint 

people with “appropriate knowledge, skills, and 

experience to assist the board to perform its role” 

without any Treaty or tikanga specificity. 

c. Third, the Māori Advisory Group (MAG) was reduced in 

size from a 5–7 member body to one of 3–5 members. 

d. Fourth, under the 2020 Act the Board was required to 

have regard to the advice of the MAG. This has been 

reduced to a requirement to take into account the advice 

of the MAG.  



 
 

3 

e. Fifth, and most significantly, the accountability 

mechanism for disregarding MAG advice was removed. 

The former s 17(3)(b) required the board to demonstrate 

in its annual report how it had had regard to the MAG’s 

advice, including identifying situations in which it had not 

acted on that advice, the reasons for that, and any 

alternative actions taken. That provision has been 

repealed.  

8. These changes result in a regulator whose board faces no specific 

Treaty or tikanga expertise requirements, whose Māori advisory 

body is smaller and constrained by externally set terms of 

reference, and which faces no accountability for departing from 

MAG advice.  

9. The Taumata Arowai amendments are raised as an example of 

what the Crown is already doing regardless of this review. The 

statutory recognition of Māori interests is being hollowed out 

across the legislative landscape, without consultation, and 

without constitutional scrutiny. That is the playbook that this 

iteration of the Crown is following.  

The Treaty Clause Review  

10. Waitaha te Iwi ki te Waipounamu is most concerned about the 

proposed repeal of Treaty clauses in the Smokefree Environments 

and Regulated Products Act 1990, the Land Transport 

Management Act 2003, and the Hazardous Substances and New 

Organisms Act 1996.  

11. Across each of these, the effect is the same: the erasure of an 

explicit obligation to engage with Māori on matters that directly 

affect Māori lives and futures.  

12. At 21:17 on 8 June 2026 (the night before these closing 
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submissions were filed) the Crown provided the April 2025 agency 

assessments referred to at [49] of the #A61 brief. 

13. The late disclosure of those assessments is itself consistent with 

the pattern of proceeding without meaningful engagement.  

14. The official advice was against repeal. The reasons the Minister 

has chosen to ignore that advice are not disclosed.  

15. What is clear is that the Minister has been on notice of the effects 

of repeal on Māori since at least April 2025—over a year before 

these submissions were filed. To proceed regardless, without the 

engagement the Ministry itself identified as crucial, is an act of 

bad faith.  

16. The individual clauses slated for repeal are addressed below.   

Smokefree Environments and Regulated Products Act 1990 

17. Waitaha te Iwi ki te Waipounamu adopts the closing submissions 

filed for the Wai 3315 claimants. 

The Land Transport Management Act 2003 

18. Page 180 of the agency assessments is the Treaty Clause Analysis 

– Land Transport Management Act. This is labelled MOT.001.0007. 

The document describes s 4 as a “signpost provision”. 

19. Of note: 

a. The Ministry of Transport’s initial indicative 

recommendation was to retain the current wording of s 4. 

The reasons given included: the clause is clearly worded 

and reflects best practice advice; limited engagement 

suggested it was performing its desired function; and no 



 
 

5 

alternative wording had been proposed that would 

improve clarity.3 

b. NZTA affirmed the clause’s value.4 

c. The Ministry acknowledged that its engagement had 

been limited to NZTA only, and that complete analysis 

would require both targeted engagement with affected 

parties and wider engagement to understand impacts on 

Māori. The Ministry stated that allowing sufficient time 

and opportunity for good-faith engagement would be 

“crucial.”5 That engagement never occurred. 

The Hazardous Substances and New Organisms Act 1996 

20. Page 97 of the bundle is the “MFE Treaty clause review 

assessment Organisms Act 1996, section 8”. This is labelled 

MFE.001.0087. The points Waitaha te Iwi ki te Waipounamu wish 

to raise are: 

a. MFE’s preferred option was retaining s 8 unchanged. The 

rationale given included: the provision is meaningful and 

appropriate in context; its certainty of application is 

evidenced by having been tested in the courts, the 

Waitangi Tribunal, and a Royal Commission; after 30 

years of operation, its application is well understood.6 

b. The assessment identified no problems with the 

provision's operation. The Ministry was not aware of any 

issues with s 8's application, any negative impact on 

decision-making timeliness, or any decisions made on 

 
3 MOT.001.0008. 
4 MOT.001.0011. 
5 MOT.001.0008. 
6 MFE.001.0102. 
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the basis of s 8 that had consequences for investment 

decisions.7 

c. MFE assessed non-statutory alternatives as insufficient: 

operational guidance would “risk not guaranteeing the 

outcome as they would not be legal requirements.”8 

d. MFE found that “there are clear Treaty interests in the 

HSNO system and the Crown has an obligation to actively 

protect Māori rights and interests.”9 Crown evidence is 

that the Acts were identified for repeal on the basis that 

their Treaty references did not clearly relate to other parts 

of the relevant Act, or there was no obvious need for 

distinct protections under the Treaty.10 This MFE advice is 

clear evidence that the Hazardous Substances and New 

Organisms Act 1996 did not fall into either of these 

categories.  

21. It is also noted that this advice contains the following statement 

about the potential effect on treaty settlement arrangements:11  

It could be argued that Treaty settlements were 

negotiated in the legislative context of their time, 

one of which was the HSNO Act and its respective 

Treaty provisions, and there is a risk that changes to 

amend the HSNO Act could undermine the integrity 

of the settlement as a whole. 

22. While the Crown claims that existing Treaty settlements are being 

excluded from this review, its own advice confirms otherwise.  

 
7 MFE.001.0095. 
8 MFE.001.0090. 
9 MFE.001.0101. 
10 Wai 3565 #A61 at [75](a). 
11 MFE.001.0101. 
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Outcome Sought | Whakataunga  

23. Waitaha te Iwi ki te Waipounamu ask that the Tribunal:  

a. Find that the claims concerning the Treaty Clause Review 

are well founded, and that the Crown's proposed repeals 

and amendments are inconsistent with the principles of 

Te Tiriti o Waitangi. 

b. Recommend that the Crown immediately stop the 

proposed legislative changes. 

c. Recommend that any changes to Treaty provisions be co-

designed with affected iwi, hapū and Māori communities, 

including Waitaha te Iwi ki Te Waipounamu, in a manner 

consistent with Te Tiriti relationships and Tikanga, not 

imposed by the Crown. 

Dated: 9 June 2026  
  
 
 
 
Bryce Lyall     
Counsel for Wai 3418  




