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MAY IT PLEASE THE TRIBUNAL

INTRODUCTION

The

These submissions are filed on behalf of Dr Hope Tupara and Te Ropu Wahine
Maori Toko | te Ora/the Maori Women’s Welfare League Inc (the League) on

behalf of its members, and all wahine Maori of Aotearoa.
The League has been granted interested party status in this urgent inquiry.'

These submissions address issues (f) — (i) of the Statement of Issues.?
Specifically in relation to the proposed amendments to the Pae Ora (Healthy
Futures) Act 2022 (Pae Ora Act) and the Criminal Cases Review Commission

Act 2019 (Criminal Cases Act).

The League supports the submissions advanced by the Claimants and other
Interested Parties in relation to the other issues, and legislative changes within
the scope of this inquiry. These submissions are intended to supplement and

support those filed by the Claimants.
League

The League was established in 1951 and today has a membership of
approximately 3,000 members in 160 branches (peka) operating in eight

regions across Aotearoa, Te Waipounamu and one in Perth.

The League’s principal purpose, as set out in its Constitution, is to promote the
wellbeing of Maori women and their whanau. It has had an integral role in
Maori development in every area of social need and justice since its

establishment.
The League is pan-tribal and the only Maori women'’s organisation of its kind.

The League filed a Brief of Evidence by its current National President, Dr Hope

Tupara.’ Dr Tupara also provided oral evidence at day one of hearing.

' Wai 3565, #2.5.1(a).
2 Wai 3565, #2.5.7(a).
3 Wai 3565, #A45.



Summary of the League’s position

10.

11.

The League’s position is that the Crown’s proposed amendment of Treaty
references across legislation constitutes a clear and deliberate breach of well-
established te Tiriti obligations. In light of the recent findings and
recommendations contained in the Nga Matapono Report and Hutia Te Rito

Report, the Crown is fully aware of their obligations related to these issues.

The League says that, if implemented, these changes will risk adversely
affecting its ability to carry out its objectives and purpose and, more

significantly, will have real and harmful consequences for Maori.

The Crown must cease making changes to legislation provisions that reference

Treaty principles and te Tiriti.

The Structure of these submissions

12. These submissions are structured as follows:

Te Tiriti as a starting point and the role of Treaty Provisions in areas where
inequity exists (background)

b. Changes to the Pae Ora Act (breach & prejudice)

Changes to the Criminal Cases Review Act (breach & prejudice)

d. The RMA as an example of the legal effect of amendments

BACKGROUND

The Treaty as the foundational and constitutional document of Aotearoa

13.

14.

The necessary starting point for these submissions is the premise that te Tiriti is
the founding document of Aotearoa New Zealand’s constitutional

arrangement.*

Central to that recognition is what was actually agreed between Maori and the

* Waitangi Tribunal, Nga Matapono / The Principles: The Interim Report of the Tomokia Nga Tatau
o Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill and
Treaty Clause Review Policies — Pre-publication Version (Nga Matapono) (Wellington: Waitangi
Tribunal, 2024) (Nga Matapono) at p 33;Trans-Tasman Resources Ltd v the Taranaki Whanganui
Conservation Board [2021] NZSC 127 at [151].

3



15.

16.

Crown in 1840. The Tribunal has made authoritative findings to that effect:*

Our essential conclusion, therefore, is that the rangatira did not cede
sovereignty in February 1840; that is, they did not cede their authority
to make and enforce law over their people and within their territories.

Rather, they agreed to share power and authority with the Governor.

From that agreement flows obligations on both parties to honour and give effect
to what was promised. Those obligations are ongoing and cannot be

unilaterally redefined or diminished by one party.

As Natalie Coates explains in her evidence, one of the principal mechanisms
through which te Tiriti has come to receive practical recognition within the
state legal system has been through legislative incorporation. ¢ Since the

1970’s, Treaty clauses have become a key part of this.

Treaty Provisions as a bare minimum standard for the Crown

17.

18.

19.

In Hdtia Te Rito, the Tribunal found that Treaty clauses are constitutionally
significant because they alter the extent to which legislation recognises and
gives effect to the Crown’s Treaty obligations.” Treaty provisions accordingly
function as safeguards for Maori rights and interests within legislation and

decision-making.?

The significance of these provisions can be illustrated by the Pae Ora Act. As
Dr Chris Tooley said, the Treaty clause in that Act “acts as a matua apex”, ?
governing and directing how all other statutory levers and instruments should

operate.

That said, Treaty clauses should not be mistaken to be the full extent of the
Crown’s obligations. As Dr Tooley said, “treaty clauses are a minimal

expression of Maori rights and interests as te Tiriti partners”.'® This is because

> Waitangi Tribunal, He Whakaputanga me te Tiriti (Wellington: Waitangi Tribunal, 2014), pp 526-

527.

5Wai 3565, #A29 at [49].

7 Waitangi Tribunal, Hdtia Te Rito O Te Harakeke, Kei Hea To Kbmako E K6¢ The Interim Stage
One Report of the Education and Training Amendment Act and Te Mataiaho Urgent Inquiry (Wai
3553, 2026) (Hatia Te Rito) p 44.

8 Waitangi Tribunal, Hdtia Te Rito, p 71.

9 Dr Chris Tooley, Wai 3565, 4 June 2026, oral evidence at 10:44:10.

19 Dr Chris Tooley, Wai 3565, 4 June 2026, oral evidence at 10:48:45.
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ultimately the Crown gets control over drafting and introduction and impact.

20. Treaty clauses in theory have the ability to protect Maori rights and interests. "
However as Ms Coates said, “they stop short of recognising more substantive
expressions of rangatiratanga”'?. In practice, the stark inequities that persist in
justice and health outcomes for Maori demonstrate that Treaty clauses alone
are insufficient to effect real and meaningful change. This makes the Crown’s
current proposals even more troubling. The provisions in the Pae Ora Act and
the Criminal Cases Review Act already represent a minimum standard of
recognition. To reduce them, removes protections that were already barely

addressing the scale of the issues.
CHANGES TO THE PAE ORA ACT

21. The Crown proposes to amend section 5(1) and 6 of the Pae Ora Act by
replacing the standard of “to give effect to” with a weaker standard of “to
take into account”. The League says that this proposed amendment is
inconsistent with the principles of te Tiriti and will result in prejudice to

the League and to Maori.

Partnership

22. The principle of partnership is well established and understood by this
Tribunal, as reflected in the Nga Matapono Report.'* At its core, the
Crown is obliged to act in good faith and work alongside Maori in the co-

design of legislative mechanisms and policies that affect Maori.

23. The evidence of Dr Chris Tooley is that the “to give effect to” standard in
the Pae Ora Act created conditions which enabled meaningful
engagement and co-design.' Co-design is an important expression of the

principle of partnership under te Tiriti.

24. The League says that the proposed amendment to the Pae Ora Act is
inconsistent with the principle of partnership on two levels. It was decided

upon without any meaningful input from Maori," and its effect will be to

" In New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641. This case demonstrated
that strongly worded Treaty clauses could have real and substantive legal effect in protecting Maori
interests.
12 Wai 3565, #A29, at [143].
'3 Waitangi Tribunal, Nga Matapono, p 73.
4 Dr Chris Tooley, Wai 3565, 4 June 2026, oral evidence at 10:48:05.
5 Wai 3565, #3.3.26 at [15].
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remove any obligation on the Crown to partner with, or co-design

alongside, Maori in the governance of the health system.

Good Governance

25.

26.

27.

The principle of good governance holds the Crown wholly responsible for
complying with its own laws, rules and standards.’ As Professor Phillip
Joseph KC said, the constitutional role of the Tribunal imposes a
correlative duty on the Crown to genuinely engage with Tribunal findings,
particularly where proposed legislation would place the Crown in breach
of its Treaty obligations." The Court of Appeal case of Skerret-White v
Minister for Children found that the Tribunal represents an important way
in which the Treaty is recognised as a major source of this country’s
constitutional makeup.'® Therefore the League says that the Crown are
obliged, by their own laws and standards, to take seriously the findings

and recommendations of this Tribunal.

The whakapapa of the Tiriti clause in the Pae Ora Act is relevant here. The
Hauora Report, released in 2019, made findings on the adequacy of the
Treaty clause in the predecessor legislation (the New Zealand Public
Health and Disability Act 2000). It found that it did not go far enough in
ensuring treaty compliance within the health system.' The Tribunal
recommended that a stronger clause be adopted. That recommendation
was given effect when the Pae Ora Act came into force in 2022 and

section 6 was enacted.

The Crown was therefore on notice as to what a Tiriti-compliant clause in
health legislation should look like. Despite this, the Crown has chosen to
disregard those findings and recommendations and now proposes to
reduce the standard to one of mere consideration. Furthermore, the Crown
has produced no evidence to suggest that the findings from the Hauora
Report were even a consideration when this decision was made. This falls
well short of what Tiriti compliant Crown conduct requires. In doing so,

the Crown falls short of its good governance obligations.

6 Waitangi Tribunal, Nga Matapono, at p 73.
7 Wai 3565, #A64, at [18].
18 Skerret-White v Minister for Children [2024] NZCA 160, [2024] 2 NZLR 767 at [36].
!9 Waitangi Tribunal, Hauora (Waitangi Tribunal: Wellington, 2019) at 96.
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Equity

28. Maori have on average the poorest health outcomes of any ethnic group
in New Zealand.”® The Treaty principle of equity imposes an obligation
on the Crown to promote equitable health outcomes and to remove any
longstanding barriers (especially barriers of the Crown’s own creation) that
continue to prevent Maori from accessing health care on a genuinely level

playing field with non-Maori.”’

29. The proposed amendments to the Pae Ora Act do nothing to meet this
obligation. On the contrary, it runs counter and risks these health
inequities being entrenched further. These changes prioritise
administrative “certainty” over treaty compliance. This is despite official
advice being that the proposed changes will themselves risk greater
uncertainty.”” The Crown is therefore blatantly in breach of the principle

of equity.

30. As Professor Papaarangi Reid described, the proposed changes represent
the ongoing, systemic removal of legislative mechanisms through which
Maori are able to hold the Crown to account.” Given the seriousness of
Maori health outcomes, organisations such as the League rely on robust
statutory provisions to compel the Crown to meet their equity obligations
under te Tiriti. The weakening of the Tiriti clause in the Pae Ora Act

directly undermines their capacity to do this.

Active Protection

31. The Nga Matapono Report described the principle of active protection as
requiring ‘honourable conduct by, and fair processes from, the Crown,
and full consultation with — and, where appropriate, decision-making by
— those whose interests are to be protected.”?* This duty is heighted where
an imbalance exists between the Crown and Maori. Therefore, current
health inequities between Maori and non-Maori create an added

obligation to actively protect Maori interests.*

20 Waitangi Tribunal, Hauora, p 24.
2! Waitangi Tribunal, Nga Matapono, p 78.
22 Wai 3565, #3.1.35(a) at p 91.
2 Professor Papaarangi Reid, Wai 3565, 4 June 2026, oral evidence from 12:20:54.
24 Waitangi Tribunal, Nga Matapono, p 77.
25 Waitangi Tribunal, Hautupua: Te Aka Whai Ora (Maaori Health Authority) Priority Report, Part 1
— Prepublication Version (Hautupua) (Waitangi Tribunal: Wellington, 2024) p 23.
7



32.

33.

34.

The Pae Ora Act has gone through a number of important changes since
the government came into force in 2023. This importantly included the
disestablishment of Te Aka Whai Ora in 2024, which was expressly set up
to address Maori health inequities.?® And now, the Healthy Futures (Pae
Ora) Amendment Bill sits before the house awaiting third reading, where

it seeks to disempower lwi Maori Partnership Boards.?”

The section 6 treaty clause is now one of the last levers in the Pae Ora
Act that provides any real substance to ensure New Zealand’s health
system remains compliant with te Tiriti obligations but more importantly

meets the needs of Maori.

The Crown is making decisions in blatant opposition to what it knows its

treaty obligations are, in an area where Maori suffer great inequity.

The implications of the changes on the League and Maori

35.

36.

37.

The full consequences of the proposed amendments cannot yet be
measured, but that does not undermine the seriousness of the risk they
pose. The evidence before this Tribunal demonstrates a clear and credible
concern with amending the Pae Ora Act and it's impacts on Maori health

outcomes.

The League’s Hauora Promotions kaupapa provides a practical example
of why the Pae Ora treaty clause matters. The programme was developed
because the League recognised that the health system can be very difficult
for wahine Maori and their whanau to navigate.?® As Dr Chris Tooley
acknowledged, Maori rates of non-attendance at health appointments
continue to increase.?’ Hauora Promotions seeks to address this by
connecting wahine Maori with health services, assisting with transport,
explaining complex medical processes and providing holistic support

throughout their health journey.

Initiatives like this depend on sustained Crown support and resourcing.
For organisations such as the League, statutory obligations imposed upon
Te Whatu Ora, provide an important foundation for securing funding,

maintaining partnerships, and ensuring their services can remain available

26 Waitangi Tribunal, Hautupua, p 23.

%7 Healthy Futures (Pae Ora) Amendment Bill (179-2), 2025.

28 Wai 3565, #A45, at [19].

29 Dr Chris Tooley, Wai 3565, 4 June 2026, oral evidence at 10:47:48.
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38.

39.

40.

41.

42.

to those who need them.

The amendments to the Pae Ora Act create a real risk that these
protections will be weakened. In particular, amending to “take into
account” effectively imposes no obligation on the Crown to do anything.
It does not require any particular outcome to be achieved, and provides
limited assurance that Maori health priorities will be supported and

advanced.

As addressed below in relation to the resource management scheme, the
reliance on policy statements and planning instruments to ensure part 2
matters of the Resource Management Act are upheld illustrates how te
Tiriti continues to be diminished by the Crown. Where te Tiriti obligations
are shifted to policy and regulatory instruments Maori rights are
consequently narrowed and undermined and it is submitted that it falls

well below what is expected of the Crown.

Consequently, it is submitted that the Crown’s legal obligations to
continue to use the League’s Hauora Promotions service if Pae Ora is
amended, are lessened and the amendments will result in an unwinding

of the core mahi that the League has carried out for a number of decades.

When viewed alongside the wider changes already made to Maori health
structures, the amendments give rise to a legitimate concern that Maori
organisations will have fewer mechanisms available to hold the Crown to

account for the delivery of kaupapa services.

The seriousness of that concern was reflected in the evidence heard
throughout this inquiry. Witnesses described the changes as “an attack on
the mortality rate for Maori”?°, warned that “removing equity interventions
risks costing Maori lives”?!, and stated that “Maori who could be helped

will suffer and die young”.>* The League support these views.

CHANGES TO THE CRIMINAL CASES REVIEW ACT

43.

The Criminal Cases Review Commission (the Commission) was
established under the Crown Entities Act 2019. It is governed by the

Criminal Cases Review Commission Act 2019.

30 Dr Chris Tooley, Wai 3565, 4 June 2026, oral evidence at 11:01:50.
31 Professor Papaarangi Reid, Wai 3565, 3 June 2026, oral evidence at 12:20:00.
32 Lady Tureiti Moxon, Wai 3565, 3 June 2026, oral evidence at 13:20:49.
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44. The Commission’s statutory role is to investigate and review criminal

45.

convictions and/or sentences for individuals who believe they may have
suffered a miscarriage of justice and, where appropriate, refer them to the

appellate for reconsideration.*

Section 15(3) of the Act currently provides that “The Commission’s
procedures must be consistent with the rules of natural justice and the
principles of the Treaty of Waitangi (te Tiriti o Waitangi).” Under the
proposed changes, this treaty standard will be weakened to ‘take into

account’.?*

The difference in legal meaning and effect of the changes to the Criminal

Cases Review Act

46.

47.

48.

The Commission has interpreted ‘procedures’ in s 15(3) as ‘the accepted
way the Commission operates’.”> As a result, Treaty principles permeate
the Commission’s everyday systems and operation.?® The Crown’s own
analysis recognised that s 15(3) gave the Commission discretion to

implement appropriate ‘procedures’ and the flexibility to do so.*”

The correspondence from the Commission demonstrates the significant
role that Treaty principles clauses can have in shaping the operation of
public institutions.’® This includes organisational culture, relationships,
decision-making practices and approaches to Maori engagement over

time.

Evidently, Treaty principles clauses do not just operate as merely abstract
legal statements. But provide ongoing legislative direction that can shape
how organisations conduct themselves. The Commission has given effect

to its legislative directive in various ways including:

a. Representation and expertise
b. Iwi relationships

c. Tereo and tikanga values

d. Public awareness

e. Outreach and education

33511, Crown Entities Act 2019.
34 Wai 3565, #3.1.035(a) at p 44.
35 Wai 3565, #A29(b).

36 Wai 3565, #A29(b), at [17].

37 Wai 3565, at A61(a)
38 Wai 3565, #A29(b),

9.
p 2-3.

S o
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49.

50.

5T1.

The

52.

53.

f. Data informed and driven

The practical significance of this is that it has strengthened the
Commission’s engagement with Maori and Maori organisations. As Dr
Tupara has discussed in her brief of evidence, that has included
engagement with the League. For example, the Chief Executive of the
Commission and her staff have presented at the National Conference for

the League.*

Maori organisations do not operate in silos. Progress is often achieved
through relationships, collaboration and engagement with communities
and public institutions. Like its work in the health sector, the League holds
relationships with Crown entities to advance their kaupapa and achieve

their objectives.

Therefore, the proposed amendments risk weakening the legislative
foundation that is currently available to the League to rely on. It also puts
at risk the progress of the Commission in engaging with Maori,
relationship-building, and developing a more treaty-compliant system.
This will ultimately impact any progress towards a criminal justice system
that better responds to Maori experiences and addresses persistent Maori

inequities.

changes to the Criminal Cases Review Act are inconsistent with te Tirti

A “take in account” clause is materially weaker than the current provision
in the Criminal Cases Review Act. It does not require the Commission to
actively embed Maori perspectives, experiences or tikanga within its
processes. As discussed above, partnership requires meaningful
engagement with Maori in the design of systems that affect Maori interests.
No such partnership has occurred here. The weakening of the treaty
clause, alongside the absence of meaningful engagement, therefore, is

inconsistent with the principle of partnership.

The principle of active protection requires the Crown to take positive steps
to protect Maori interests, particularly where persistent inequities exist.*
The Commission performs an important function within the justice system

by providing a final opportunity to review potential miscarriages of justice,

39 Wai 3565, #A45, at [29].
40 Waitangi Tribunal, Hauora, p 32.
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including where systemic bias, institutional failures or culturally
inappropriate processes may have contributed to wrongful convictions or

unjust outcomes.

54. The Commission’s role in the justice system, coupled with the
overrepresentation of Maori, makes it crucial that the Treaty is not merely

a consideration amongst other factors but remains a ‘central pou’.*

55. Weakening the Treaty clause creates a risk that Treaty considerations will
receive less emphasis over time, reducing the Commission's ability to
identify and respond to factors that disproportionately affect Maori. As
such, the League say the proposed changes breach, the principle of active

protection and equity.
Wider Justice System changes compound the prejudice

56. Maori are grossly overrepresented in our justice system.*? Despite this long
standing inequity, the Coalition Government has continued to strip back
measures that sought to alleviate some of the system’s inequities.
Examples include the removal of funding for cultural reports, the

reinstatement of three strikes and a slew of sentencing reforms.*

57. The importance of the Commission’s Treaty obligation is reflected in its
history. Engagement with the Commission is much greater than it was
under the previous Royal Prerogative of Mercy process.* A key difference
between the two regimes is the introduction of a Treaty clause. The Justice
Committee described inclusion of a Treaty clause as ‘pertinent to an
underlying policy rationale of achieving equitable outcomes for Maori in

relation to miscarriages of justice.”*

58. Parliament therefore made a conscious legislative drafting decision to
include a Treaty clause when reforming a system that was not working for

Maori. Reducing this standard will see that same harm resurface.

59. Ms Coates described the difference between the current wording, and the

wording ‘take into account’ as qualitative.*® The prejudicial effect would be

41 Wai 3565, #A29(b), at [3].
42 Wai 3565, #A29(b).
43 Radio New Zealand, Legislation scrapping funding for Section 27 cultural sentencing reports
passes under urgency, 6 March 2024.
** Wai 3565, #A29(b), at [12].
4 Criminal Cases Review Commission Bill, 106-2 Report of the Justice Committee, 3 October 2019.
46 Wai 3565, #A29 at [100].
12



60.

61.

62.

to minimise the importance of the Treaty within the Commission’s statutory
framework. In a system that already falls short of delivering equitable
outcomes for Maori, such an amendment carries a real risk of imposing next

to no Treaty obligation at all.

The League operate in the justice system through assisting with offender
rehabilitation and victims of crime, which is one of ten objects in the
League’s constitution.”” To achieve those objectives, the League actively
engages with Corrections, justice-sector agencies, and other related
Crown entities to advocate for wahine Maori and their whanau.*® They do

so, even when responses from the Crown are minimal.

The proposed amendment in the Criminal Cases Review Act is
problematic because it contributes to a broader pattern of weakening
Treaty-based accountability mechanisms in the Justice System. This
reduces any obligation on the Crown to engage with Maori organisations
and/or respond to Maori concerns. This will translate to real consequences
for those Maori who would have been engaged and supported by the

Commissions work.

Importantly, the Commission considered that the current broadly framed
Treaty clause has enabled ongoing reflection, growth and adaptation
regarding what Treaty consistency requires within its particular statutory
context. It expressed concern that attempts to codify or narrow Treaty
obligations may reduce flexibility, minimise the practical effect of Treaty

principles, and constrain future development.*’

Lack of genuine opportunities to influence amendments

63.

64.

The Crown has not provided the League, or Maori more generally, with a
genuine opportunity to influence the proposed reforms beyond limited
engagement with the National Iwi Chairs Forum and the ordinary Select

Committee process.

Professor Margaret Mutu said that the National Iwi Chairs Forum does not
represent Maori, has never claimed to do so and engagement must be far

wider and inclusive of all Maori.*® The League supports this position.

47 Constitution, object 9, p 3.

8 Dr Hope Tupara, Wai 3565, 3 June 2026, oral evidence from 16:23:00.
49 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641.

50 Wai 3565, #A032 at [21].
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65.

66.

The League also says that the Select Committee process is not an adequate
substitute for meaningful engagement with Maori. Dr Hope Tupara has
participated in numerous Select Committee processes with have resulted
in little substantive change.’' In any event, given the particular impacts of
these amendments on Maori, the Crown is required to provide Maori with

a specific and meaningful opportunity to influence the reforms.

Accordingly, in this regard the Crown have acted inconsistently with the
principles of partnership and active protection which amount to a breach

of their te Tiriti obligations.

THE RESOURCE MANAGEMENT SCHEME AS AN EXAMPLE OF EFFECT

67.

68.

69.

Counsel referred to the Resource Management Act 1991 (RMA) in its
opening submissions and does not seek to repeat that content here.>
However, the RMA provides a helpful example of why reducing Treaty
clauses to “take into account” is not a neutral drafting choice, but a
deliberate lowering of legal weight.>> The effect of which has been
outlined in the Report of the Resource Management Review Panel
“Review Panel”), ‘New Directions for Resource Management in New

Zealand’ set out below.

Currently, treaty provisions under the RMA require taking into account the
principles of te Tiriti o Waitangi.>* The Tribunal in the Whanganui River
Inquiry noted that “[section 8] does not require those with responsibilities
under the Act to give effect to Treaty principles but only to take them into
account. This is less than an obligation to apply them. When ranked with
the competing interests of others this means that guaranteed Treaty rights

may be diminished in the balancing exercise that the Act requires.””’

The High Court in Ngati Ruahine v Bay of Plenty Regional Council
observed that the different language used throughout ss 6 — 8 of the RMA
was a deliberate legislative choice about the weight to be given to each

type of consideration.®

70. In contrast, what the Ministers have proposed, and Cabinet has approved,

51 Dr Hope Tupara, Wai 3565, 2 June 2026, oral evidence 16:23:53.

2 Wai 3565, #3.3.16 from [23].

> Wai 3565, #2.5.7(a) at (f).

%5 8, Resource Management Act 1991.

>> Waitangi Tribunal, The Whanganui River Report (Waitangi Tribunal: Wellington) p 330.
>6Ngati Ruahine v Bay of Plenty Regional Council [2012] NZHC 2407 at [67].
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71.

72.

|//

is a “one size fits all” approach to a wide range of legislation that stands

independently from each other.

The Crown has tried to justify this approach by arguing sweeping changes
are required to provide certainty.57 However, as Natalie Coates stated
“Crown officials have said that clarity is not a problem, and in fact, these

changes risk greater uncertainty”.
The Randerson Report

The Review Panel in 2020 identified a number of areas in the RMA
scheme that required improvement. In particular, the Review Panel noted

that legislation needed to:

a. Strengthen the Tiriti clause including:

i. increasing the weighting from ‘take into account’ to one of
‘recognise and provide for’, ‘have particular regard to’ or ‘give
effect to’;

ii. placing the Tiriti clause earlier in Part 2;

iii. referring to the principles of Te Tiriti, to Te Tiriti itself or to both;
and

iv. determine whether it is ‘the Treaty of Waitangi’ (the English
language version), ‘Te Tiriti o Waitangi’ (the Maori language
version) or both versions that should be referred to in the Tiriti

clause and the related section 2 definition of ‘Treaty’.*®

73. The Review Panel report signposts what the trickle-down effect will
be for mana whenua should take into account be the standard for
decision makers. In essence, resulting in mana whenua participation
and the protection of significant taonga and the whenua being

compromised.

74. Cabinet’s approval to require decision makers to merely take into
account Tiriti principles should raise the same level of concern in the
context of all the areas that the proposed review is occurring. It
undermines organisations like the League by enabling the Crown and

Crown-empowered decision makers to push treaty obligations to one

57 Wai 3565, #3.1.35(@a) p 89.
58 Resource Management Review Panel, New Directions for Resource Management in New
Zealand, 2020 at 94.

15



side when it is convenient for them to do so the cumulative effects of

which will be felt for generations.
CONCLUSION

75. Opting for the lowest possible recognition of the Treaty undermines
the progress made by the League with Crown entities, such as Whatu
Ora with their Hauora Promotions programme, specifically their
success and investment into hauora initiatives like immunisation and
their breast screening mahi.”® It is a failure by the Crown to fulfil its
obligation of mutual respect and recognition. Cabinet’s approval of
these changes is a further step towards diminishing the voice of Maori

in decision making processes.

76. If implemented, those changes will undermine the Treaty partnership
between the Crown and Maori. The trickle down effect of the Crown’s
actions over the term of one Government has already been harmful
to wahine Maori and their whanau. As an organisation the League
will be prejudiced directly by diminishing the legal framework within
which it advocates for wahine Maori and their whanau particularly in

areas such as health and justice.

Dated this 10th day of June 2026

Kelly Dixon / Toni Talamaivao / Sophie Gordon

Counsel for the League

59 Wai 3565, #A45 at [21].
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