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TENA E TE TARAIPIUNARA
MAY IT PLEASE THE TRIBUNAL

1. This Memorandum of Counsel is filed on behalf of:

a. Wai 158, a claim by Robert Kenneth McAnergney, Ta Mark Wiremu
Solomon, and Tamaiharanui Terewai Sinclair, on behalf of the
owners of lands arising from the provisions of the South Island

Landless Natives Act 1906; and

b. Wai 994, a claim by Gertrude Mamae Warnes and Donald Richard
Warnes on behalf of themselves and the Trustees and Beneficiaries

of the Pohio Newton Rickus Trust.

(Claimants)

2. In Memorandum-Directions dated 12 January 2026, her Honour, Judge

Wara, directed:!

“Claimants who consider that they have outstanding historical claim
issues that have not been, or are not being addressed, in other
Tribunal inquiries should file submissions with the Tribunal’s
Registrar indicating whether they intend to participate in this inquiry

by Monday 11 May 2026.”

3. In the same Memorandum-Directions, Judge Wara outlines that all historical
claims will be grouped into one of the three categories. Her Honour states

that:?

“This inquiry will proceed by addressing, in the first instance, those
historical claims which claimants do wish to bring before the

Tribunal and which fall under categories two and three.”

THE CLAIMANTS INTEND ON PARTICIPATING IN THE WAI 2800 INQUIRY

4, Counsel confirm the Claimants have historical claim issues that have not

been, and are not being addressed in other Tribunal inquiries, and therefore,

1 Wai 2800, #2.5.17 at [13].
2 \Wai 2800, #2.5.17 at [7].
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intend on participating in the Wai 2800 Inquiry.

CATEGORISATION OF WAI 158 AND WAI 994 AND RESEARCH UPDATE

5. Counsel submit that both Wai 158 and Wai 994 should be classified as
Category Three claims. This is due to Wai 158 and Wai 994 having
overlapping interests with other remaining historical claims or interested
parties in relation to the South Island Landless Natives Act 1906 (SILNA).
Counsel also submit that the Claimants will require more extensive hearing
time, with the preference being in-person, with the hearings being held on
SILNA lands, so that the Tribunal can gain a better appreciation of the nature
of land that the SILNA grantees were awarded and have had to try to work
with since 1906. For example, the Claimants would very much like to be

heard on the Rarakau lands, near Tuatapere.

6. Funding by Te Puni Kokiri has been procured by the Claimants for an Oral
History Report by Anthony Patete. This project has commenced and is
expected to be completed by the end of 2026. The purpose of this report is
to capture the oral history and traditions of those associated with SILNA

lands.

7. Funding has also been sought from Te Puni Kokiri for an updated SILNA
Forestry Inventory Report by David Janett, which has not yet been
approved. The purpose of this report is two-fold: to ascertain the extant of
financial harm sustained by the Claimants and other SILNA owners, and to

assist the Tribunal in formulating its eventual recommendations for redress.

8. The Claimants, however, still require further research regarding the Crown’s
legislative schemes and policies specifically associated with SILNA lands from
1906 onwards. Counsel submit that there is a significant gap in the existing
research for the period between the 1920s and 1980s. The Claimants have
not been able to procure funding for this research and therefore seek

assistance from the Tribunal.

9. This is supported by the Wai 158 Claim Assessment, where the Tribunal

noted that that following information is required in order to progress the
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Wai 158 claim:3

i.  Information on SILNA land alienations that occurred ‘without
owner consent’, including compulsory takings and Crown
purchases of SILNA land from 1906 to the present, within areas
that have not already been reported on by the Tribunal and

settled;

ii. — Any relevant Crown indigenous forestry policy developments

after 2005; and

iii. ~ Economic and other consequences of Crown indigenous forestry

policies for SILNA landowners.

10. It will be noted that the Claimants have not managed to secure Crown
Forestry Rental Trust (CFRT) funding for research. The Claimants have
approached the CFRT but have been informed that the Trust has no more
Crown licensed forest resources in Te Wai Pounamu and is therefore unable
to fund any research or hearing costs in the Wai 2800 inquiry. Hence the

Claimants’ emphasis on securing funding from the Tribunal.

HISTORICAL CLAIM ISSUES

11. Counsel note that at paragraph 5 of the Memorandum-Directions, her

Honour states that:*

The Tribunal will therefore step away from the organisation of the
inquiry by region, and adopt a new nation-wide approach to
grouping, prioritising and addressing claims that raise historical
issues (hereafter ‘historical claims’). These are claim issues that
relate to Crown enactments, policies, practices, acts and omissions
before 21 September 1992, regardless of whether they continued
beyond then or whether the claim also raises later contemporary

issues.

12. Ahead of the Judicial Conference that is being held on 22 May 2026, Counsel

3 \Wai 2800, #6.2.5 at pp. 37-38.
4 \Wai 2800, #2.5.17 at [5].
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wishes to address the historical claims jurisdiction in relation to Wai 158 and

Wai 994.

Wai 158

13. In a Memorandum of Counsel dated 10 July 2019, Counsel addressed on
behalf of Wai 158 and Wai 2163,> why aspects of the claims should not be
deferred to Wai 3550 - the Economic Development Kaupapa Inquiry.® The

submissions that Counsel made are summarised as follows:’

a. At the time of the Memorandum of Counsel being filed, the
timeframe for the Economic Development Kaupapa Inquiry was
unknown, with Mr Kenneth McAnergney being in his twilight years
and that any indefinite delay for his claim to be heard, on top of the
time that had already passed since he originally filed his claim in

1990 would have irreversible ramifications.

b. Deferring aspects of the claims is, in our submission, an arbitrary
split of claim subject matter. Counsel submit that the acts and
omissions of the Crown cause interwoven prejudice that ranges
across a variety of issues, and extends from the mid-late nineteenth

century.

C. Deferring elements of the Wai 158 claim to a later inquiry will limit
the possible redress the Wai 2800 Inquiry would be able to

recommend.

d. Counsel submit that the Waitangi Tribunal, through its registration
process, has accepted that Wai 158 meets the statutory threshold

test for a Treaty claim.

e. As guaranteed under te Tiriti and expressed under Article 20 and
Article 23 of the United Nations Declaration on the Rights of
Indigenous Peoples, Maori have the right to develop and maintain

their political, economic, and social systems. This right is also

5 As of 2 November 2022, Counsel no longer act for Wai 2163; Wai 2800, #3.1.18 at [4]; Wai 2800, #2.5.13 at [2]-[5].
6 Wai 2800, #3.1.14.
7 Wai 2800, #3.1.14 at pp. 3-9.
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14.

15.

expressed in Article 1 of the International Covenant on Economic,
Social and Cultural Rights. Counsel submit that it has been over a
century since the passing of SILNA, the Crown's failure to provide
adequate remedy continues to breach te Tiriti and deny Maori their

right to economic development.

On 11 December 2019, the then Chief Judge Isaac directed the Tribunal
Registrar to consolidate Wai 158 into Wai 2800.% On 18 December 2019,
then Chief Judge Isaac stated in Memorandum-Directions that the “claims
will be fully inquired into as part of this inquiry and counsel are not required

to file any further submissions on this matter.”®

Therefore, Counsel respectfully submit that, in accordance with Chief Judge
Isaac’s directions, Wai 158 should continue to be fully inquired into as part
of the Wai 2800 Inquiry and that no parts of the claim should be deferred

for any other Inquiry.

Wai 994

16.

17.

18.

Counsel received instructions to act on behalf of Wai 994 on 26 October
2022 and filed a Memorandum of Counsel on 6 March 2023 seeking the
inclusion of Wai 994 in the Wai 2800 Inquiry.° Counsel also filed on 6 March
2023 a Memorandum of Counsel seeking the addition of Mr Donald Warnes

as a named claimant alongside his mother, Ms Gertrude Maemae Warnes.!!

As Counsel was not acting on behalf of Wai 994 prior to 26 October 2022,
we did not file submissions on behalf of the claim on 10 July 2019 alongside
Wai 158.12 However, Counsel submit that Wai 158 and Wai 994 are claims
that are to be run alongside one another and that the issues raised in the 10
July 2019 Memorandum of Counsel are analogous to many of those of Wai

994.

As with Wai 158, our submission is that Wai 994 should be consolidated and

8 Wai 2800, #2.5.5 at [31].

9 Wai 2800, #2.5.6 at [8].

10 Memorandum of Counsel seeking inclusion in the Wai 2800 Inquiry (Wai 994) dated 6 March 2023. As far as
Counsel is aware, this Memorandum of Counsel has not yet been placed on the Wai 2800 Record of Inquiry. In any
case, this Memorandum of Counsel supersedes the 6 March 2023 version.

11 Wai 994, #2.3; Wai 994, #1.1(a).

12 Wai 2800, #3.1.14.
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heard fully in this inquiry, with many of the same issues of land use and
availability since 1906 also affecting Wai 994, albeit in respect of different

lands.

Dated at Te-Whanganui-a-Tara this 8" day of May 2026

)}
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\
Dr B D Gilling, C B Fellowe andf U Toleafoa
Counsel for the Claimants
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