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CLOSING SUBMISSIONS FOR TE WHAKAKITENGA O WAIKATO AND NATIONAL IWI CHAIRS FORUM  

APPENDIX ONE:  CHRONOLOGY REGARDING CROWN ENGAGEMENT  

PLEASE NOTE:  In terms of Crown documents, this Chronology regarding Crown engagement has been prepared based on all Crown disclosure as at 9 

June 2026, i.e. up to and including the Appendices to the Memorandum of Crown Counsel dated 9 June 2026 (Wai 3565, #3.4.10(a)). 

It does not include or draw from the further documents disclosed by the Crown on 10 and 11 June 2026. 

Date Summary of  
Engagement Approach  

Document  Citation 

15 Aug 
2024 

The Wai 3300 Tribunal releases its report Ngā Mātāpono – The Principles interim report concerning both the Bill and Treaty 

References Review  

Recommendations (at page 188): 

- “Having made findings of breach and prejudice, we now make recommendations that flow from those findings and from the 

evidence and submissions before us: 

1. We recommend that the Treaty Principles Bill policy should be abandoned. 

2. We recommend that the Crown should constitute a Cabinet Māori Crown relations committee that has oversight of the 

Crown’s Treaty/te Tiriti policies. We do not consider it appropriate that these matters are considered by the Social 

Outcomes Cabinet Committee. 

3. We recommend that the Treaty clause review policy be put on hold while it is re-conceptualised through collaboration and 

co-design engagement with Māori. 

4. We recommend that the Crown consider a process in partnership with Māori to undo the damage to the Māori–Crown 

relationship and restore confidence in the honour of the Crown. While the issue is wider than the two specific policies before 

us in this urgent inquiry, we make this recommendation based on the findings we have made and the redress that is 

necessary to remove the prejudice and prevent similar prejudice in the future.” 

16 Oct 
2024 

Agencies responsible for 
conducting own review 
process, advising Ministers 
and undertaking 

TPOG meets with Minister Goldsmith and provided feedback on the 

Assessment Framework for the Review (at page 102): 

- The Framework’s “Māori engagement” section should guide agencies 

on how to engage, who to engage, and how to structure engagement 

20241021 File note TPOG 

feedback - Assessment 

Framework  

 

Wai 3565, #A68

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_217933408/Nga%20Matapono%20W.pdf
Emma Downey
Official

Emma Downey
Received

Emma Downey
Text Box
15 Jun 26 
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Date Summary of  
Engagement Approach  

Document  Citation 

engagement.  

 

Agencies expected to seek 
advice from TPOG. 

MoJ to coordinate cross-
agency engagement 

questions, while ensuring these questions do not limit broader Māori 

input. Under the Framework: 

o Agencies must work with Māori to identify the Treaty-related 

problems or opportunities that legislation and Treaty principles 

clauses are intended to address.  

o Guidance should help agencies decide whether engagement 

needs to be broad or targeted, depending on the importance of 

the clause and the policy area (e.g., conservation, health, 

education).  

o Agencies should consider Waitangi Tribunal findings, case law, 

and possibly seek expert advice to ensure Treaty-compliant 

engagement.  

A partnered approach with the Iwi Chairs Forum is supported to help shape 

the review and strengthen collaboration with Māori. 

Tranche 2 of Crown 

documents [Wai 3300, 

#B27] PDF page 99, 

Document ID: 

[MOJ.002.0005 

17 Oct 
2024 

Multi-agency wānanga on the proposed reforms 

- DIA note engagement guidance is too vague and are concerned about 

engagement fatigue and impact on relationships with stakeholders 

(page 3) 

- LINZ supports combining or staggering consultation (page 3). 

- DOC notes good faith engagement could take at least 2 years (page 2) 

- MoJ will coordinate cross-agency engagement (page 8) 

20241017 Table of Agency 

Feedback Wananga 17 

October 2024. 

 

Tranche 1 of Crown 

documents [Wai 3300, 

#B26] PDF page 2, 

Document ID: 

MOJ.001.0005 

1 Nov 2024 Early development of the 

review and no set external 

engagement approach 

determined.  

Briefing to Minister Goldsmith: 

- Provides preliminary draft assessment framework for the review, 

updates on timeframes, and proposes a tranche approach to the 

review 

Briefing: Treaty clause 

review: Update on the 

assessment framework, 

prioritisation of legislation 

and timeframes 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
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Date Summary of  
Engagement Approach  

Document  Citation 

Agencies providing 

feedback on the review and 

development of assessment 

framework for the review 

which will also provide a 

high-level guidance for 

agencies' engagement with 

Māori groups; and other 

stakeholders. 

- Minister Goldsmith agrees to meet with Minister Potaka  

Tranche 1 of Crown 

documents [Wai 3300, 

#B26] PDF page 18, 

Document ID: 

MOJ.001.0018 

4 Nov 2024 TPOG feedback on engagement (page 19) 

- The guidance about Māori engagement should be framed positively, 

not as a compliance exercise;  

- Risk reduced “if the Māori engagement section began positively with 

agencies being guided to seek feedback from Māori groups about what 

they see as the rationale for the current Treaty principles clauses and 

what could be usefully done, if needed, to address any uncertainty in 

how those clauses are to be applied in the circumstances of each 

legislative regime.” 

20241104 TPOG feedback - 

Assessment Framework for 

agencies and briefing note 

to the Minister. 

 

Tranche 1 of Crown 

documents [Wai 3300, 

#B26] PDF page 17, 

Document ID: 

MOJ.001.0025 

26 Nov 
2024 

MfE feedback on draft Cabinet paper (at page 112): 

- Notes significant engagement with Māori is needed and currently 

understated.  

- Note “Given the significance of the principles of the Treaty to all 

Māori, engagement in all situations bar some exceptions will need to 

be extensive”. 

20241126 Email from MFE 

to MOJ Cabinet paper for 

feedback 

 

Tranche 2 of Crown 

documents [Wai 3300, 

#B27] PDF page 112, 

Document ID: 

MOJ.003.0100 

29 Nov 
2024 

Treaty Provisions Oversight Group Feedback (at page 28): 

- Engagement with Māori is to be supported by clear positions from 

agencies. 

20241129 TPOG advice - 
Treaty principles clause 
review Cabinet paper and 
appendices- 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
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Date Summary of  
Engagement Approach  

Document  Citation 

- Engagement should be focused and “supported by clear understanding 

of the task and parameters of the review”. 

- Paper should clarify how Acts are identified for the three tranches and 

how flexible those categories are. 

 

Tranche 1 of Crown 

documents [Wai 3300, 

#B26] PDF page 26, 

Document ID: 

MOJ.001.0037 

23 Jan 
2025 

1. Engagement process under 

review with change to 

Review process from 

‘Tranche’ to a more 

‘proactive approach’ led by 

MOJ. 

Draft Cabinet paper to Minster Goldsmith (signed 29 January 2025): 

- Confirms movement away from Tranche process consulted on to now 

MOJ taking a more proactive approach to meet Ministers intended 

timeframes (at [5]). 

- Notes that expedited timeframes would not support thorough policy 

analysis and risks Māori-Crown relationship (at [10]). 

20250123 Briefing to 

Minister - SIGNED-BR-

Treaty references-Cabinet 

paper approval  

 

Tranche 1 of Crown 
documents [Wai 3300, 
#B26] PDF page 49, 
Document ID: 
MOJ.001.0062 

4 Feb 2025 Te Arawhiti provides comment on draft Cabinet paper: 

- Comment on the risks from the proposed engagement approach, the 

lack of clarity about engagement with TPOG, unsubstantiated repeal 

presumptions in the revised Assessment Framework, risks to treaty 

settlements and engagement concerns. 

- Concern over proposed shorter select committee consideration 

20250204 Te Arawhiti 
comments on paper 

 

Crown Documents 2 
September 2025 Release 
[Wai 3300, A34] PDF page 16, 
Document ID: MOJ.003.0453 

4 Feb 2025 MfE provides comment on draft Cabinet paper:  

- Significant risks to engagement in good faith with Māori and concerned 

about the ability of officials to undertake sufficient policy assessment 

in the timeframes (at page 27). 

20250205 Email from MFE 

to MOJ feedback on 

Cabinet paper 

 

Crown Documents 2 
September 2025 Release 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_237805209/Wai%203300%2C%20A034.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_237805209/Wai%203300%2C%20A034.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_237805209/Wai%203300%2C%20A034.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_237805209/Wai%203300%2C%20A034.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_237805209/Wai%203300%2C%20A034.pdf
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Date Summary of  
Engagement Approach  

Document  Citation 

[Wai 3300, A34] PDF page 28, 
Document ID: MOJ.003.0476 

5 Feb 2025 DoC provides comment on draft Cabinet paper: 

- Conservation legislation ideally all addressed in separate process. 

- Note that while the timeline is ministerially driven, a review of 27 

pieces of legislation is ambitious and rushed, with little engagement 

with Treaty partners. (at page 25) 

20250205 Email from Doc 

to MOJ - DOC feedback on 

paper 

 

Crown Documents 2 
September 2025 Release 
[Wai 3300, A34] PDF page 25, 
Document ID: MOJ.003.0462 

11 Feb 
2025 

Government Chief Digital Officer comment on draft Cabinet paper: 

- Speed of delivery of reform will have negative impact for resourcing 

the digitising government work with inclusion of the Digital Identity 

Services Trust Framework Act 2023.  

- Engagement process unclear and relationship with Māori 

stakeholders impacted (at page 146). 

20250211 Email from 

Minister's Office to MOJ 

Treaty references 

 

Tranche 2 of Crown 
documents [Wai 3300, #B27] 
PDF page 145, Document ID: 
MOJ.003.0487 

12 Feb 
2025 

Agency recommendations for changes to Cabinet paper compiled, with 

table noting where MOJ has agreed or made no changes with the 

recommendations. 

 

At page 60, “Several agencies raised concerns about the ability to 

undertake policy analysis and conduct good faith engagement with 

iwi/hapu and other stakeholders within a truncated process” 

20250212 MOJ to MO email - 
Agency feedback and 
recommendations table. 

 

Tranche 1 of Crown 

documents [Wai 3300, 

#B26] PDF page 58, 

Document ID: 

MOJ.001.0103 

Jan – Feb 
2025 

TPK provides comment on draft Cabinet Paper (at page 137-138): 

Notes several limitations of the engagement proposed in the Cabinet 

20250205 Email from MBIE 

- comments on paper 

 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_237805209/Wai%203300%2C%20A034.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_237805209/Wai%203300%2C%20A034.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_237805209/Wai%203300%2C%20A034.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_237805209/Wai%203300%2C%20A034.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511337/Wai%203300%2C%20B026.pdf
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Date Summary of  
Engagement Approach  

Document  Citation 

paper. Tranche 2 of Crown 

documents [Wai 3300, 

#B27] PDF page 136, 

Document ID: 

MOJ.003.0837 

3 Mar 2025 MOJ officials undertook an “initial assessment of Treaty provisions for 

Ministerial discussion – desktop exercise” for Minister Goldsmith  

- Caveat that “further analysis and engagement with Māori, agencies, 

and stakeholders, will uncover further considerations which may 

change our assessment.” (at page 2, para [8]). 

- Also, that the analysis is not comprehensive and “would be supported 

by engagement with Māori and agencies.” (at pages 2 -3, para [10). 

- They also warn “(c)onsidering proposals for legislative change to 

Treaty provisions without appropriate engagement with Māori is likely 

to cause potentially significant damage to the Crown Māori 

relationship” (at page 3, para [12]). 

Bundle of Supporting 

Documents to joint brief of 

evidence of Andrew 

Kibblewhite and Caroline 

Greaney dated 26 May 

2026 [Wai 3565, #A61(a)] 

at page 1. 

14 Mar 
2025 

Advisory Group to advise on 

engagement process, then 

Minister to return to Cabinet 

to confirm engagement 

process 

Briefing to Minister Goldsmith regarding Draft Cabinet Paper  

- Officials provide advice on engagement process that the Advisory 

Group will advise on. They note: 

1. At [12] “Engagement with Māori on issues of such significance 

needs to be broad and inclusive - targeted engagement is likely to 

be inadequate in this context.” 

2. At [13] “agencies should still engage with key iwi and hapū groups 

and stakeholders for the legislation they administer to inform 

advice” 

3. At [14] “Also that “we consider good faith engagement with Māori 

Briefing: Draft Cabinet 

Paper: Review of legislation 

including reference to the 

principles of the Treaty of 

Waitangi: scope and 

process refinements 

 

Tranche 3 of Crown 

Documents [Wai 3300, 

#B28] PDF page 26, 

Document ID: 

MOJ.004.0003 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511380/Wai%203300%2C%20B027.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511937/Wai%203300%2C%20B028.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511937/Wai%203300%2C%20B028.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_232511937/Wai%203300%2C%20B028.pdf
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Date Summary of  
Engagement Approach  

Document  Citation 

is necessary to gain a clear understanding of the affected rights 

and interests and mitigate risks to the Māori Crown relationship. 

A truncated and targeted review process is likely to negatively 

impact on existing relationships between the Crown and Māori 

and potentially be seen as a breach of the Treaty. This could 

result in further litigation and claims to the Waitangi Tribunal.” 

- At [10], Minister Goldsmith intends to return to Cabinet to seek 

agreement to an approach for engagement with identified Māori 

groups and relevant stakeholders, and the TPOG on the MOG's initial 

preferred options. 

2 Apr 2025 Cabinet Paper and Minute – Review of legislation including reference to 

the principles of the Treaty of Waitangi: scope and process refinements 

- Agreed to establish MOG and the Advisory Group 

- Noted that the Minister will report back to Cabinets Social Outcomes 

Committee on behalf of the MOG to seek decisions on an approach to 

engagement with Māori groups, relevant stakeholders, and the TPOG 

on the basis of the oversight group’s initial positions.  

- Noted that following engagement outcomes, the Minister will report 

back to SOU to seek approval for any proposed legislative 

amendments, confirmation of the legislative vehicles for 

implementing any changes, and approval to issue drafting 

instructions to PCO; (at page 22). 

Cabinet Paper and Minute – 

Review of legislation 

including reference to the 

principles of the Treaty of 

Waitangi: scope and 

process refinements 

[Wai 3300, #B25] at pages 

1 and 21. 

23 May 
2025 

Minister directs movement 

away from regional hui with 

iwi and hapū from 

engagement plans to an 

MOJ briefing to Minister Goldsmith “Treaty references review: cover 

briefing for pack of advice to the Ministerial Oversight Group” 

- Minister directed to remove regional hui with iwi and hapū from 

engagement plans and provide an option achievable within the 

MOJ briefing to Minister 

Goldsmith “Treaty 

references review: cover 

briefing for pack of advice 

to the Ministerial Oversight 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_230562166/Wai%203300%2C%20B025.pdf
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Date Summary of  
Engagement Approach  

Document  Citation 

approach of: 

•  NICF engagement; and 

• targeted engagement led 

by agencies. 

MOJ compiles indicative list 

of interested groups for 

each provision under review 

provided by each 

responsible agency.  

required timeframes. These include a combination of possible MOG 

engagement with the NICF and targeted engagement led by agencies 

based on scale of change, (at [38]). 

- Engagement approach advice based on decisions on each provision by 

MOG. Where proposed changes are minor or technical, targeted 

engagement may be appropriate. Where proposed changes are 

substantial, or where repeal is proposed, more extensive engagement 

may be appropriate (at [39]). 

- Appendix B to the briefing paper comprises a Summaries of Analysis 

for Provisions which, among other things, includes the indicative lists 

of interested groups for each statutory provisions within scope.  The 

briefing paper notes (at para [40]) that Summaries of Analysis “include 

a list of groups that are likely to have an interest in any proposals to 

amend or repeal the provision. These lists have been provided by each 

responsible agency but do not constitute our final recommendations.” 

Group” [Wai 3565, #A61(a)] 

at page 40. 

Appendix B [Wai 3565, 

#3.1.35(a]), Tab 4 at page 

70. 

3 June 
2025 

 MOJ Officials write to Advisory Group and provide supporting 

information that officials have prepared reviewing relevant provisions of 

in scope legislation, as well as advice on work. 

This includes (within Appendix C to the MOJ 3 June letter) the indicated 

lists of interested groups for each statutory provisions within scope (Wai 

3565, #3.1.35(a), Tab 8 at page 205). 

Letter to Ministerial 

Advisory Group (3 June 

2025) [Wai 3565, 

#3.1.35(a)], Tab 10 at page 

302 , and 3 Appendices 

[Wai 3565, #3.1.35(a)], Tab 

3 at page 48, Tab 5 at page 

161 and Tab 8 at page 205. 

8 Aug 2025 Recommendation of: 

• general engagement 

(with NICF and other 

Advisory Group released their report to the MOG. 

- Advisory Group recommends general and targeted engagement. 

Targeted engagement with settled iwi/hapū where changes to Acts 

impact settlements (at page 38). 

Wai 3565, #3.1.35(a), at 

page 16 
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Date Summary of  
Engagement Approach  

Document  Citation 

groups); and  

• targeted engagement 

(with settled iwi/hapū 

and relevant groups to 

certain Acts). 

- There should also be targeted engagement with groups relevant to a 

particular Act like “Te Mana Raraunga – the Māori Data Sovereignty 

Network, regarding any proposed changes to the Data and Statistics 

Act 2022” (at page 38). 

- They also recommend general engagement with NICF and other 

organisations like FOMA. (at page 38). 

28 Aug 
2025 

MOJ Briefing “Treaty references review: draft Cabinet paper with initial 

proposals for Ministerial consultation” 

- MOG agreed with the Advisory Group’s recommendation that Ministers 

meet with the NICF and NZMC. 

MOJ Briefing “Treaty 

references review: draft 

Cabinet paper with initial 

proposals for Ministerial 

consultation” [Wai 3565, 

#A61(a)] at page 306. 

4 Sep 2025 Proposed approach now for: 

• Ministers to meet with 

NICF and NZMC; and  

• 3-week targeted 

engagement with settled 

iwi/hapū and groups 

relevant to each Act lead 

by relevant agencies. 

2. Minister Goldsmith writes to relevant portfolio Ministers to update them 

on the Advisory Group’s report and the MOG’s initial proposals following 

the Group’s recommendations and encloses a draft Cabinet paper seeking 

feedback on the MOG’s proposed engagement approach by 19 September. 

- Notes the current approach to engagement to be through targeted 

engagement with the NICF, NZMC and settled iwi/hapū and groups 

relevant to each Act.  

- Says that responsible agencies will be required to lead targeted 

engagement on their provisions with the groups identified in the lists 

already provided to the Ministry of Justice. 

- A three-week period of engagement with Māori and other stakeholders 

to occur, once approved by Cabinet 

Crown Appendices to 

Memorandum of Counsel 

dated 9 June 2026, [Wai 

3565, #3.4.10(a), at pages 

44 – 60]. 

5 Sept 
2025 

MOJ Briefing “Treaty references review: draft Cabinet paper with initial 

proposals for Ministerial consultation” 

MOJ Briefing “Treaty 

references review: draft 
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Date Summary of  
Engagement Approach  

Document  Citation 

- Draft Cabinet paper seeks agreement:  

1. to engage with NICF and NZMC (at [15] – [17]); 

2. for a short three-week targeted engagement with settled iwi/hapu 

and groups relevant to each Act (at [21]).  

- MOJ prepares a consultation paper to support targeted engagement 

which would outline the Government’s preferred approach and seek 

feedback (at [24] and page 327). 

- Notes risks of having insufficient engagement in that that select 

committee not an adequate substitute for earlier consultation as part 

of policy development, challenges to the Waitangi Tribunal and adverse 

impact to Māori Crown relationship (at [25]). 

- Timeframe for engagement then 13 – 31 Oct (page 311). 

Cabinet paper with initial 

proposals for Ministerial 

consultation” [Wai 3565, 

#A61(a)] at page 306. 

5 Sept 
2025 

Approach as above, but 

once completed, drafting 

instructions to PCO to then 

be approved 

Draft Cabinet Paper: Review of legislation including reference to the 

principles of the Treaty of Waitangi: approval to engage on initial 

proposals 

- Seeks agreement to undertake targeted engagement on the initial 

proposals with the NICF and NZMC and settled iwi/hapu and groups 

relevant to each Act. (at [7]). 

- Notes “I see this approach as a series of meaningful engagements with 

relevant groups that is conducted in good faith. (at [7)). 

- Proposal of MOG to meet with NICF Pou Tikanga Chairs and MOJ 

officials to meet with Pou Tikanga lead technicians, as well as to meet 

with NZMC. (at [36] – [35]). 

- Also “three-week period of targeted engagement with settled iwi/hapü 

and groups relevant to each Act, led by the responsible agencies.” (at 

 Draft Cabinet Paper 

“Review of legislation 

including reference to the 

principles of the Treaty of 

Waitangi: approval to 

engage on initial 

proposals” [Wai 3565, 

#A61(a)] at page 306. 
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Date Summary of  
Engagement Approach  

Document  Citation 

[40]). 

- Final decisions to be made after engagement. Notes once engagement 

concluded Minister will report back to Cabinet “to seek policy approval 

for any legislative changes, confirmation of the legislative vehicles for 

implementing any changes, and approval to issue drafting instructions 

to the Parliamentary Counsel Office.” (at [47] – [48]). 

29 Sep 
2025 

Narrower approach 

proposed with: 

• use of exposure draft; 

and  

• engagement with NICF 

and NZMC. 

References to Treaty principles in legislation MOG Meeting  

- An alternative consultation option is explored to have an exposure draft 

of the Bill in early 2026, instead of 3-week targeted engagement (at 

page 357). 

- Officials provide list of groups to engage with on the proposals (at page 

360). 

References to Treaty 

principles in legislation 

Ministerial Oversight 

Group, 29 September 2025 

[Wai 3565, A61(a)] at page 

356. 

9 Oct 2025 MOJ briefing “Treaty references review: policy decisions and approval to 

consult on an exposure draft bill” 

- Narrower engagement approach, directed by the Minister, as 

Ministerial consultation taken longer than scheduled so now not 

enough time for Cabinet approval to engage, engagement and then 

return to Cabinet before end of the year (at [13] – [14]). 

- Officials recommend seeking Cabinet policy decisions in October and 

consult on exposure draft Bill between early December and February 

(at [15]). 

- Recommend Minister still engage with NICF and NZMC on proposed 

reforms before release of exposure draft (at [18]). 

- Notes Ministers supported targeted engagement, as do agencies. 

Agencies, however, concerned that the timeframes and scope of 

MOJ Briefing “Treaty 

references review: policy 

decisions and approval to 

consult on an exposure 

draft bill” [Wai 3565, 

#A61(a)] at page 366. 
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Date Summary of  
Engagement Approach  

Document  Citation 

engagement would not allow for broad inclusive engagement. (at page 

370). 

- Notes risks with the use of an exposure draft for consultation and that 

the select committee being used for consultation is an option but has 

its own risks, especially for the Māori-Crown relationship (at [24]). 

9 Oct 2025 Draft Cabinet Paper “Review of references to the principles of the Treaty 

of Waitangi in legislation: policy decisions and approval to consult on an 

exposure draft Bill” 

- Minister proposes release of an exposure draft for targeted 

consultation in December 2025, released to Māori Groups and 

stakeholders relevant to each Act. He also intends to inform NICF and 

NZMC of the review progress following Cabinet decisions (at [35] – 

[36]). 

- While officials advised the lack of engagement prior to policy decisions 

will have adverse effects on the Māori Crown relationship. The Minister 

considers that the targeted release of an exposure draft Bill to relevant 

Māori groups, coupled with an opportunity to provide input during 

Select Committee will be sufficient to ensure any views are considered 

before enactment.” (at [45]). 

Crown Appendices to 

Memorandum of Counsel 

dated 9 June 2026, [Wai 

3565, #3.4.10(a), at page 

134 - Document ID: 

MOJ.001.0793]. 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_251983660/Wai%203565%2C%203.4.010%28a%29.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_251983660/Wai%203565%2C%203.4.010%28a%29.pdf
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Date Summary of  
Engagement Approach  

Document  Citation 

13 – 14 Oct 
2025 

Consultation through: 

• select committee 

process; and  

• targeted engagement 

NICF 

MOJ Aide Memoire to Min. Goldsmith “Review of references to the 

principles of the Treaty of Waitangi in legislation: policy decisions and 

approval to draft 

- Minister directs update to Cabinet paper to remove exposure draft 

option with consultation to be now through select committee process 

and targeted engagement with NICF (at page 373) 

MOJ Aide Memoire to Min. 

Goldsmith “Review of 

references to the principles 

of the Treaty of Waitangi in 

legislation: policy 

decisions and approval to 

draft” (14 October 2025) 

[Wai 3565, #A61(a)] at 

page 373. 

14 Oct 
2025 

Draft Cabinet Paper “Review of References to the Principles of the Treaty 

of Waitangi in Legislation: policy decisions and approval to draft” 

- Removes exposure draft option, with the Bill to be introduced in the first 

quarter of 2026. Engagement will be through the select committee 

process and targeted engagement with NICF, noting “the working 

relationship the Government has with them” (at [35]). 

Crown Appendices to 

Memorandum of Counsel 

dated 9 June 2026, [Wai 

3565, #3.4.10(a), at page 

134 - Document ID: 

MOJ.001.0793]. 

22 Oct 
2025  

The Wai 3300 Tribunal releases its report Ngā Mātāpono – The Principles Part III on Treaty References Review.  

Recommendations (at page 75) 

“As stated above, we have determined the crown has breached the treaty principles of partnership, active protection, and good 
government, and prejudicially affected Māori.  

 

In order to mitigate the prejudice identified, and to avoid causing future potential prejudice, we recommend the crown:  

➢ immediately halt the advancement of the amending legislation intended to effect the changes to the ETA; 

➢ engage meaningfully with Māori in the co-design of treaty provisions if the crown intends to pursue amendments to the 
ETA treaty provisions; and 

➢ take immediate steps to repair the Māori–Crown relationship.” 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_251983660/Wai%203565%2C%203.4.010%28a%29.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_251983660/Wai%203565%2C%203.4.010%28a%29.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_239174996/Nga%20Matapono%20Pt%203.pdf
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Date Summary of  
Engagement Approach  

Document  Citation 

13 Nov 25  [continues as above] Ministry of Justice Regulatory Impact Statement (RIS) finalised. RIS 

records:  

(a) no engagement with iwi and hapu as Treaty partners; (at [43]). 

(b) that consultation with Māori "is one of the principal mechanisms 

through which the Government discharges its responsibility to make 

informed decisions and act in good faith towards Māori"; (at [44]) 

Ministry of Justice 

Regulatory Impact 

Statement: 'Providing 

certainty on legislative 

references to the Treaty of 

Waitangi', 13 November 

2025 (Wai 3565, 

#3.1.35(a)) . 

10 Dec 
2025  

Cabinet Paper SOU-25-SUB-0184 finalised. 

• Minister Goldsmith proposed to consult only with NICF on Cabinet 

decisions following Cabinet approval, during drafting of the Bill and 

before final Cabinet approval (at [35]). 

• Notes Advisory Group advice that engagement to be undertaken by 

way of a meeting with Ministers and NICF, and targeted engagement 

to be undertake with settled iwi/hapū and groups relevant to each Act 

(at [17]). 

• Notes officials’ advice lack of engagement prior to policy-decisions 

will adversely effect Māori Crown relationship. Ministers however 

considers select committee and targeted engagement during drafting 

will be sufficient (at [43]). 

• Notes the Tribunal recommendations for the reforms to be conducted 

in good faith through “extensive engagement and involvement of 

Māori in decision-making” (at [45]). 

• Notes Minister does not plan to proactively release Cabinet paper (at 

[65]). 

Cabinet Paper SOU-25-SUB-

0184 (Wai 3565, #3.1.35(a) 

at pages 1 - 13)  
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Date Summary of  
Engagement Approach  

Document  Citation 

23 Feb 
2026 

Cabinet Minute: Review of References to the Principles of the Treaty of 

Waitangi in Legislation: Next Steps (CAB-26-MIN-0048.01). 

- Decision made by Cabinet approving proposals in Cabinet paper and 

future approach to legislation. 

- noted that the Minister of Justice intends to consult the NICF of 

Cabinet’s decisions following Cabinet approval and prior to final 

approval of the Bill (at [21]). 

Cabinet Minute: Review of 

References to the 

Principles of the Treaty of 

Waitangi in Legislation: 

Next Steps (CAB-26-MIN-

0048.01) (Wai 3565, 

#3.1.35(a)) 

27 Feb 
2026 

MOJ Briefing “Treaty references review: Proposed approach to engaging 

with the National Iwi Chairs Forum” 

- Minister to call Pou Tikanga Co-Chairs before sending a letter that 

explains engagement outlining Cabinets decisions, the proposed 

reforms and a meeting with technicians and MOJ officials.  

- Letter to be sent by 5 Mar and due back on 2 April. 

MOJ Briefing “Treaty 

references review: 

Proposed approach to 

engaging with the National 

Iwi Chairs Forum” dated 

27 February 2026 [Wai 

3565, #A61(a)] at page 

374. 

15 May 
2026 

The Wai 3553 Tribunal releases its report on the proposed changes to the Education and Training Act 2020, Hūtia te Rito o te 

Harakeke, kei Hea te Kōmako e Kō. 

Recommendations (at page 48): 

1. “Extend the timeframe of the review to enable robust policy work, extensive engagement with Māori and the involvement of Māori 

in decisions, and careful legislative drafting.  

2. Focus the review as proposed on clarity of provisions, not other considerations. 

3. Ensure that where the Crown’s initial in-principle decisions favour amendments, it provide for co-design of, or full reflection of 

Māori views in, any amendments to Treaty clauses of high importance to Māori rights and interests (including where the statutory 

regime is of high importance), especially in light of the Crown’s partnership obligations and the constitutional dialogue that Treaty 

clauses represent.  

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_249931898/Wai%203553%20PP.pdf
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_249931898/Wai%203553%20PP.pdf
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Date Summary of  
Engagement Approach  

Document  Citation 

4. Provide the resources necessary for Māori to participate fully in engagement on these many statutes at a proposed rapid pace, 

including the ability to engage expert advice, especially because the Crown is asking the Māori Treaty /  te Tiriti partner to engage 

in a large-scale review that they were not consulted about and did not agree to, and they must engage as fully as possible both as 

Treaty /  te Tiriti partners and to protect their interests.  

5. Remove from the review the requirement that Treaty clauses must provide for ‘the promotion of the fundamental human rights 

and equality of all New Zealanders and the importance of equality before the law for all in a modern democratic society’.  

6. Remove the possibility of repealing “unnecessary” Treaty clauses from the review, which will reduce contention about the review 

and enable it to better achieve the aim of clarity of provisions.  

7. Understand that the review is not supposed to revisit the policy intent of statutory regimes and their Treaty clauses, so the 

possibility of the amendment or repeal of Treaty clauses for policy reasons should be avoided in a review focused narrowly on 

clarity of provisions.” 

 



1 

CLOSING SUBMISSIONS FOR TE WHAKAKITENGA O WAIKATO AND NATIONAL IWI CHAIRS FORUM  

APPENDIX TWO:  INDICATIVE LIST OF INTERESTED GROUPS (MAY 2025) 

A ‘Summaries of Analysis’ paper (Wai 3565, #A61(a), Tab 4 at pp 70-160) was prepared by the 

Ministry of Justice (MOJ) as Appendix B to the 23 May 2025 cover briefing to Minister Goldsmith 

(Wai 3565, #A61(a), Tab 2 at pp 40-47) for the pack of advice to be given to the Ministerial 

Oversight Group. 

The 23 May 2025 cover briefing stated (at para [40]) that the Summaries of Analysis paper includes 

“a list of groups that are likely to have an interest in any proposals to amend or repeal the provision. 

These lists have been provided by each responsible agency but do not constitute our final 

recommendations.” 

Those indicative lists of interested groups for each statute that remains within the scope of 

Cabinet’s February 2026 decision are set out in the table below. 

These same indicative lists of interested groups were subsequently included in the version of the 

Summaries of Analysis paper that was subsequently provided by MOJ to the Advisory Group on 3 

June 2025 as Appendix C (Wai 3565, #A61(a), Tab 8 at pp 208-288) to the 3 June 2025 letter from 

MOJ to the Advisory Group (Wai 3565, #A61(a), Tab 10 at pp 302-305). 

NB: Sections 3(2)(e), 4(d), 5(4)(c)(iii) and 32(h) of the Education and Training Act 2020 and 

sections 5(1) and 6 of the Pae Ora (Healthy Futures) Act 2022 are not in the table below as those 

provisions were not within the scope of the review when these lists were compiled by MOJ in May 

2025. 

Statute Indicative lists of interested groups 

Climate Change Response Act 

2002 - section 3A 

• Post-settlement governance entities  

• National Iwi Chairs Forum  

• Groups yet to settle their historical claims  

• Nominating Committee for the Climate Change 

Committee  

• Climate Change Commission  

• Potentially some claimants in Wai 3325 

Criminal Cases Review 

Commission Act 2019 - 

section 15(3) 

• Waikato-Tainui1 

Crown Pastoral Land Act 1998 

- sections 5 and 84B 

• Section 5(2) defines the relevant iwi the Crown is 

required to consult, being Te Rūnanga o Ngai Tahu and 

the eight iwi who have rights and interests in Te Tau 

Ihu, namely:  

o Ngāti Koata 

o Ngāti Toa Rangatira  

 
1  While seemingly odd on its face, counsel notes that Criminal Cases Review Commission is 

based in Hamilton and the Commission’s name in te reo Māori, Te Kāhui Tātari Ture (reflecting 
its role as a ‘collective examining justice’), was gifted to the Commission by Waikato-Tainui: 
https://www.ccrc.nz/about-us. 

https://www.ccrc.nz/about-us


2 

o Ngāti Rārua  

o Te Atiawa  

o Ngāti Tama ki Te Waipounamu  

o Ngāti Kuia 

o Ngāti Apa kite Rā Tō  

o Rangitāne o Wairau 

• High Country Advisory Group (for Crown Pastoral 

leases)  

• Crown Commissioner for Pastoral Lands 

Data and Statistics Act 2022 – 

sections 3(e), 4 and 14(a) 

• Data |wi Leaders Group 

• Te Mana Raraunga - Māori Data Sovereignty Network: 

and their Te Tūtohinga (Charter) 

• |wi with a cross-agency Accord 

• |wi with a formal Relationship Agreement with Stats NZ 

• |wi where mutual Tiriti-based relationships guide 

engagement (without a formal agreement) 

• |wi with Treaty Settlements where Stats NZ is explicitly 

named 

• Pre-settlement negotiations iwi 

• Groups providing expert or advisory functions 

Digital Identity Services Trust 

Framework Act 2023 - sections 

4(2), 9 and 47(2)(b)(i) 

• National Iwi Chairs Forum,  

• Māori Advisory Group (of the Trust Framework)  

• Data lwi Leaders Group (D 

Education and Training Act 

2020 – sections 9, 398B, 

476(4)(b)(v) and 536A(1)(i) 

• Māori Education Ministerial Advisory Group  

• Te Matakahuki 

• Matauranga lwi Leaders Forum  

• Te Akatea New Zealand Māori Principals’ Association 

• New Zealand School Boards Association  

• Secondary Principals’ Association of New Zealand 

(SPANZ)  

• New Zealand Principals’ Federation (NZPF)  

• NZ Post Primary Teachers' Association (PPTA)  

• New Zealand Educational Institute (NZEI) 

• Te Wananga o Raukawa  

• Te Wananga o Aotearoa  

• Te Whare Wananga o Awanuiārangi  

• Universities (8)  

• Polytechnics (TBA)  

• Universities NZ  

• Te Pūkenga  

• Māori tertiary student association - Te Mana Akonga  

• Māori organisations within tertiary institutions e.g. Ngā 

Pae o te Maramatanga and Te Kāhui Amokura 

• Tertiary Education Union  

• Tertiary Student associations 

• International Students Union  

• Schools International Education Business Association  
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• New Zealand Qualifications Authority (schooling and 

tertiary)  

• Tertiary Education Commission (tertiary)  

• Education NZ (international students schooling and 

tertiary)  

• Education Review Office (schooling) 

• Te Kohanga Reo National Trust  

• Ngā Puna Reo o Aotearoa Teaching Council of 

Aotearoa New Zealand   

• Early Childhood Advisory Committee NZ (ECAC) 

Energy Efficiency and 

Conservation Act 2000 - 

section 6(d) 

• Waikato-Tainui  

• Māori organisations are consulted with when the EECA 

are preparing a draft strategy (administering the Act) 

under section 13(2)(iii). 

Environment Act 1986 - long 

title 

• Parliamentary Commissioner for the Environment  

• Post-settlement governance entities  

• National lwi Chairs Forum  

• Groups yet to settle their historical claims 

Exclusive Economic Zone and 

Continental Shelf 

(Environmental Effects) Act 

2012 —- section 12 

• Post-settlement governance entities  

• Groups yet to settle their historical claims  

• National Iwi Chairs Forum  

• Environmental Protection Authority  

• Ngā Kaihautū Tikanga Taiao 

• Customary marine title groups and protected rights 

groups  

• Te Ohu Kaimoana e Iwi authorities  

• Local government, particularly regional and unitary 

councils who administer the RMA and are responsible 

for deciding resource management applications that 

could abut or cross the boundary with the EEZ (eg, 

Taranaki Regional Council)  

• Aquaculture NZ  

• Seafood NZ  

• Mining and oil and gas industry, ie, specific companies 

operating in the EEZ (OMV NZ and Beach Energy 

Resources NZ) and representative bodies such as 

Straterra and Energy Resources Aotearoa  

• Environmental non-governmental organisations, 

including Greenpeace, Kiwis Against Seabed Mining, 

Climate Justice Taranaki, and Forest and Bird 

Hazardous Substances and 

New Organisms Act 1996 - 

section 8 

• EPA Māori Advisory Committee - Nga Kaihautū Tikanga 

Taiao  

• Post-settlement governance entities  

• Groups yet to settle their historical claims  

• National Iwi Chairs Forum 

• Environmental Protection Authority 
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Land Transport Management 

Act 2003 - section 4 

• NZTA  

• Local government, including Auckland Council e 

• Regional Transport committees and Auckland 

Transport  

• Approved public organisations, including Kainga Ora, 

Waitangi National Trust Board, Department of 

Conservation 

Local Government Act2002 -

section 4 

• LGNZ-Te Maruata committee  

• Taituarā - Te Pae Urungi special interest group  

• A national-level Māori entity such as the National Iwi 

Chairs Forum, as part of a broader joint engagement 

with other agencies (given the broad relevance of 

section 4 on Māori)  

• Māori advisory groups that work with the local 

government sector groups, for example LGNZ’s Te 

Maruata, and a selection of councils and their Māori 

advisory groups. 

Mental Health and Wellbeing 

Commission Act 2020 – 

sections 3(b)(i) and 9(1)(a) 

• Mental Health and Wellbeing Commission 

• MHWC have prioritised a relationship focus approach 

with local iwi in Te Whanganui-a-Tara. This region is 

one of the 35 iwi groups, and consists of the following 

iwi:  

o Ngāti Toa Rangatira  

o Te Āti Awa ki Whakarongotai  

o Te Āti Awa e Taranaki Whānui ki te Upoko o te Ika 

Oranga Tamariki Act 1989 - 

section 4(1)(f) 

• Ministerial Advisory Board with members from iwi 

including:  

o Ngāi Tahu  

o Ngāti Whātua 

o Te Ātihaunui-a-Pāpārangi  

o Rongowhakaata  

o Te Aitanga a Māhaki  

• Strategic partners 

Organic Products and 

Production Act 2023 - section 

4 

• Te Waka Kai Ora —the Māori Organics Authority 

• Organic Sector Advisory G 

Plant Variety Rights Act 2022 - 

sections 4 and 54 

• Māori Plant Varieties Committee 

Smokefree Environments and 

Regulated Products Act 1990 - 

section 3AB 

• The Hauora Māori Advisory Committee  

• Māori Monitoring Group  

• Public Health Advisory Committee 

Water Services Authority – 

Taumata Arowai Act 2020 (in 

May 2025 called the Taumata 

Arowai—the Water Services 

• Māori Advisory Group - Te Puna  

• Key iwi Taumata Arowai has strong relationships with, 

including Ngāi Tahu, Waikato River iwi, and Whanganui  

• National Iwi Chairs Forum (Pou Taiao)  
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Regulator Act 20202) - section 

19(1)(b)(i) 

• If appropriate, engagement with other iwi (settled and 

unsettled) by notification in writing 

 

 
2  The name of the Act was amended, on 27 August 2025, by section 102 of the Local Government (Water 

Services) (Repeals and Amendments) Act 2025. 
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EXPLANATORY NOTE 

This Appendix comprises a series of analysis tables, covering each of the provisions within the 

above statutes which are within the scope of Cabinet’s Minute dated 27 February 2026 and the 

proposed ‘Reference to Treaty principles in legislation’ Bill (the Proposed Bill). Each table includes:  

(a) The current wording of the provision; 

(b) A description of the provision’s role within the scheme of the Act; 

(c) When the provision was enacted; 

(d) The Agency and Minister responsible for the Act; 

(e) The category of proposed amendment (see further explanation below); 

(f) A review of relevant Crown documents (see further explanation below); 

(g) Case law (addressed only where relevant); and 

(h) Relevant references to claimant and interested party evidence as to the likely prejudice 

caused by the Proposed Bill. 
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PLEASE NOTE: 

Please note that the Education and Training Act 2020, while within the scope of the proposed Bill, 

has not been included in the analyses within this Appendix, recognising that the proposed 

amendments to that Act have been the subject of detailed consideration in the Tribunal’s recent 

Hūtia te Rito o te Harakeke, kei Hea te Kōmako e Kō – Interim Stage One Report in the Wai 3553 

Urgent Inquiry issued on 15 May 2026. 

The tables which follow include information drawn from the Crown documents that had been 

disclosed as at 9 June 2026, i.e. up to and including the Appendices to the Memorandum of Crown 

Counsel dated 9 June 2026 (Wai 3565, 3.4.10(a)). It does not include the further documents 

disclosed by the Crown on 10 and 11 June 2026. 

Categories of the Proposed Amendments: 

These categories referred to ‘Relevant proposed amendment category’ section in the tables are as 

those described in Appendix A to the final Cabinet paper – Table of Proposed Changes to Each 

Act (Wai 3565, 3.1.35(a), Appendix 1, pp 14-15) and reflected in the decisions in the final Cabinet 

Minute (Wai 3565, 3.1.35(a), Appendix 5, pp 143-146), namely: 

1. Amend the Treaty weighting where it is higher than ‘take into account’:  In situations 

where a “Treaty standard” is needed to indicate the strength or nature of the Treaty 

obligation, no higher standard than ‘take into account’ is to be used. 

2. Standardise unintended variation in language:  A reference to both the Treaty of Waitangi 

and Te Tiriti o Waitangi should be used in all instances, and provisions should retain 

references to Treaty principles. 

3. Make general Treaty provisions more specific: General operative provisions should be 

amended or replaced with descriptive provisions making the measures for their 

application more specific. 

4. Provisions referring to Treaty principles be removed from the Act: i.e. To be repealed. 

Relevant Crown documents reviewed:   

The Crown documents referred to in the ‘Crown analysis and advice’ section of each of the tables 

are as follows: 

(a) 3 March 2025 – Desktop assessment of Treaty provisions 

(Wai 3565, A061(a), Tab 1, pp1-39) 

The ‘Initial assessment of Treaty provisions for Ministerial discussion - desktop exercise’ 

was a high-level assessment of legislative provisions that refer to the Treaty of Waitangi 

principles, carried out by the Ministry of Justice to support Minister Goldsmith's 

discussions with Ministers. The assessment was not supported by robust impact analysis, 

substantive engagement with agencies, or engagement with Māori. 

 

(b) 11, 14 and 15 April and 1 May 2025 – Agency initial assessment of Treaty provisions 

(Wai 3565, Wai 3.4.6(a), Tab 1-16, pp1-196) and (Wai 3565, 3.4.010(a), Tab 1-2, pp1-27) 

The initial agency assessment of Treaty provisions, responding to the Ministry of Justice 

assessment framework. It appears that questions put to agencies were ‘What is the intent 

https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_251983660/Wai%203565%2C%203.4.010%28a%29.pdf
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of the provision? Is the provision clearly articulated? How does the provisions work in 

practice? How has it been applied? Is there any relevant case law, Waitangi Tribunal 

reports, or other commentary? What are the options arising from your review and potential 

consequences of amending or repealing the clause?’  

 

(c) 23 May 2025 – Recommendation to Minister Goldsmith 

(Wai 3565, A061(a), Tab 4, pp70-160) 

This ‘Summaries of Analysis’ paper was Appendix B to the 23 May 2025 MOJ cover briefing 

to Minister Goldsmith for the pack of advice to the Ministerial Oversight Group. The 

Appendix provides options to retain, amend, or repeal each in scope provision in the review. 

The analysis of options sets out the advantages and disadvantages of options for each 

provision to assist decision-making.  

Notably, it also provides a recommendation to the Minister, which is the focus of the 

content captured in the analysis tables below. This is because, while MOJ recommended 

the paper be provided to the Ministerial Advisory Group and the Ministerial Oversight 

Group, the paper was provided without the recommendation.   

It also contained indicative lists of interested groups for each statute, which are set out in 

the Appendix Two to the closing submissions for Waikato and the National Iwi Chairs 

Forum. 

 

(d) 30 May 2025 – Summaries of Analysis paper (without rec) 

(Wai 3565, A061(a), Tab 8, pp205-288) 

This version of the ‘Summaries of Analysis’ paper was part of the material provided to the 

Ministerial Advisory Group on 3 June 2025. The paper is the same as the document 

immediately above, except that - at Minister Goldsmith’s direction - it did not include the 

recommendation for each provision that was originally provided to the Minister on 23 May 

2025. 

 

(e) Aug 2025 - Advisory Group Report 

(Wai 3565, 3.1.35(a), Appendix 3, pp 16-87) 

This report provides the Ministerial Oversight Group with advice on how to ‘reduce 

uncertainty and improve compliance’ with references to the principles of te Tiriti o Waitangi 

/ the Treaty of Waitangi in legislation. The report includes general advice that applies to 

Treaty provisions broadly, as well as specific advice for each provision. The report also 

provides advice on an approach to engagement. 

 

(f) 5 Sept 2025 – Ministerial briefing 

(Wai 3565, A061(a), Tab 11, pp 306-313) 

This Ministerial briefing is a covering document for an appended draft Cabinet paper 

(referred to below), seeking approval to engage on the Ministerial Oversight Group’s 

preferred approach to amending Treaty provisions and draft letters to Portfolio Ministers 

seeking their views on proposed changes to their Acts. 
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(g) 5 Sept 2025 – Draft Cabinet paper 

(Wai 3565, A061(a), Tab 12, pp 314-326) 

This initial draft Cabinet paper was provided with the Ministry of Justice briefing: Review 

of legislation including reference to the principles of the Treaty of Waitangi: approval to 

engage on initial proposals. 

 

(h) 9 and 14 Oct 2025 – Draft Cabinet papers 

(Wai 3565, 3.4.10(a), Tab 4, pp32-43) and (Wai 3565, 3.4.10(a), Tab 20, pp134-146) 

These are further iterations of the 5 Sept 2025 Cabinet paper noted above. Both have been 

assessed as not adding anything further beyond the relevant provisions set out in the 5 

Sept Draft Cabinet paper. It is not referenced within the analysis for the avoidance of 

duplication.  

The 9 Oct Draft Cabinet paper was updated to amend the engagement approach for 

consultation to occur through release of an exposure draft Bill.  

The 14 Oct 2025 Draft Cabinet paper further amends the engagement strategy for 

consultation only through engagement with the NICF and the select committee process.  

 

(i) 20 Oct 2025 - Draft Regulatory Impact Statement (Draft RIS) 

(Wai 3565, 3.4.10(a), Tab , at pp 64) 

This draft Regulatory Impact Statement provides analysis produced for the purpose of 

informing Cabinet policy decisions, in this case, ‘providing certainty on legislative 

references to the Treaty of Waitangi’. 

 

(j) 13 Nov 2025 - Regulatory Impact Statement (RIS) 

(Wai 3565, 3.1.35(a), Appendix 4, pp 88-142) 

The final Regulatory Impact Statement provides analysis produced for the purpose of 

informing Cabinet policy decisions, in this case, ‘providing certainty on legislative 

references to the Treaty of Waitangi’. 

The content substantially aligns with the 20 October 2025 draft RIS above except that: 

(i) the final RIS reflects changes in the proposed decisions for Environment Act and 

the HZNO Act 1996 (both no longer proposed for repeal in the draft Cabinet Paper); 

and 

(ii) the view of the Ministry for Regulation has been included, as Appendix A to the RIS 

(at pp141-142), namely, that several of the proposed amendments (as listed in that 

Appendix) “exempt from the requirement to provide a Regulatory Impact Statement 

on the grounds that they have no or only minor economic, social, or environmental 

impacts”. 

PLEASE NOTE that the final Cabinet Paper (Wai 3565, 3.1.35(a), Appendix 1, pp 1-13) and Cabinet 

Minute (Wai 3565, 3.1.35(a), Appendix 5, pp 143-146) are not included in the “Crown analysis and 

advice’ section of each table as the final proposals for each provision are set out in the ‘Relevant 

proposed amendment category’ section in each table. 



 

  

CLIMATE CHANGE RESPONSE ACT 2002 

 

Climate Change Response Act 2002 

Section 3A 

Provision 3A. Treaty of Waitangi (Te Tiriti o Waitangi) 

In order to recognise and respect the Crown’s responsibility to give effect to the principles of the Treaty of 
Waitangi,— 

(a) [Repealed] 

(ab) with respect to section 5G (which relates to nominations for the Climate Change Commission), 
particular attention is required to seeking nominations from iwi and Māori representative organisations: 

(ac) with respect to section 5H (which relates to appointments of members of the Commission), the Minister 
must, before recommending the appointment of a member to the Commission, have regard to the need 
for the Commission to have members who have technical and professional skills, experience, and 
expertise, and innovative approaches, relevant to the Treaty of Waitangi (Te Tiriti o Waitangi): 

(ad) with respect to sections 5ZG and 5ZI (which require the Minister to prepare and publish an emissions 
reduction plan), the Minister must include in a emissions reduction plan a strategy to recognise and 
mitigate the impacts on iwi and Māori of reducing emissions and must ensure that iwi and Māori have 
been adequately consulted on the plan: 

(ae) with respect to section 5ZS (which requires the Minister to prepare a national adaptation plan), the 
Minister must, in preparing a plan, take into account the economic, social, health, environmental, 
ecological, and cultural effects of climate change on iwi and Māori: 

(b) with respect to the following provisions (which relate to powers to make secondary legislation), before 
recommending the making of secondary legislation, under those provisions, the Minister must consult, 
or be satisfied that the chief executive has consulted, representatives of iwi and Māori that appear to 
the Minister or chief executive likely to have an interest in the secondary legislation: 

(i) [Repealed] 

(ii) section 30G(1)(b) (i), (c), (j), or (k) (dealings with units under Part 2): 

(iii) section 30GA (auctions to sell New Zealand units): 

(iv) section 30GB (limits and price controls for units): 

(v) section 30GD (auction monitor): 

https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS281991#LMS281991
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS282000#LMS282000
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS282043#LMS282043
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS282045#LMS282045
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS282061#LMS282061
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1661794#DLM1661794
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM159521#DLM159521
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM4970251#DLM4970251
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM4970254#DLM4970254
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS364589#LMS364589
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(vi) section 30M (infringement offences): 

(via) section 30W(1)(a) (price of carbon): 

(vii)  section 60 (exemptions in respect of activities listed in Schedule 3): 

(viii)  section 60A (exemptions for participants in standard forestry or permanent forestry): 

(ix)  section 84A or 84B (phase-out rates for eligible industrial activities): 

(x)  section 161D(1)(a) (notice specifying description of activity in relation to industrial 
allocations), unless the only purpose of the notice is to require persons to provide electricity-
related contracts or any information related to those contracts: 

(xa) section 161FA(6) (assumptions for the model used to determine the electricity allocation 
factor): 

(xi) [Repealed] 

(xii) section 162 (adding further activity to Part 2 of Schedule 4): 

(xiii) section 163 (methodologies and verifiers): 

(xiv) section 164 (unique emissions factors): 

(xv) section 168(1)(nb) (New Zealand’s best practice forest management): 

(xva) section 180G (exemptions for deforestation of land with tree weeds): 

(xvi) section 181W (P90 offsetting): 

(xvia) section 190F (pecuniary penalty for clear-felling): 

(xvib) section 191I (averaging): 

(xvic) section 192U (P89 offsetting): 

(xvid) section 193R (temporary adverse event suspensions): 

(xvii) section 194B (input returns): 

(xviii) section 196F (forestry classifications): 

(xix) section 244 (exemptions from payment of synthetic greenhouse gas levy): 

(xx) section 246(1)(a) to (e) (synthetic greenhouse gas levy): 

(xxi) section 258 (verifiers): 

(c) [Repealed] 

https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS365033#LMS365033
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS441108#LMS441108
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1662490#DLM1662490
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1662841#DLM1662841
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS366122#LMS366122
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS367525#LMS367525
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS367527#LMS367527
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM2643553#DLM2643553
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS935379#LMS935379
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1662739#DLM1662739
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1662867#DLM1662867
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1662740#DLM1662740
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1662741#DLM1662741
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1662745#DLM1662745
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS807748#LMS807748
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS808338#LMS808338
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS809578#LMS809578
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS809706#LMS809706
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS811396#LMS811396
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS811742#LMS811742
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS371219#LMS371219
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=LMS371237#LMS371237
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM4974103#DLM4974103
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM4974106#DLM4974106
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM4974121#DLM4974121
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(d) with respect to section 161 (which relates to the appointment and conduct of a review panel),— 

(i) if the Minister initiates a review under section 160(1) or 269(1) and appoints an independent 
panel under section 160(3) or 269(3), the Minister must ensure that the review panel has at least 
1 member who, in the Minister’s opinion, has the appropriate knowledge, skill, and experience 
relating to the principles of the Treaty of Waitangi and tikanga Māori to conduct the review; and 

(ii) the review panel must consult with the representatives of iwi and Māori that appear to the panel 
likely to have an interest in the review; and 

(iii) the terms of reference for the review panel must incorporate reference to the principles of the 
Treaty of Waitangi. 

(e) [Repealed] 

(f) [Repealed] 

(g) [Repealed] 

(h) [Repealed] 

(i) [Repealed] 

(j) [Repealed] 

Description  

The role of the provision and what 
it does within the scheme of the 

Act 

Section 3A is a descriptive listing provision. 

It “recognises and respects” a central “give effect to” obligation on the part of the Crown in its chapeau and 
identifies the provisions within the Act through which that obligation is principally expressed. 

Provision enactment date Section 3A included in Act on 8 December 2009 by section 7 of the Climate Change Response (Moderated 
Emissions Trading) Amendment Act 2009 

Responsible agency/Minister Administered by Ministry for the Environment 

Minister for the Environment – Hon Nicola Grigg 

Minister of Climate Change – Hon Simon Watts 

https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1662738#DLM1662738
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM1662737#DLM1662737
https://www.legislation.govt.nz/act/public/2002/0040/latest/link.aspx?id=DLM4974137#DLM4974137
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Relevant proposed amendment 
category 

The categories of proposed amendments relevant to section 3(a) are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment  

• Initial view is to maintain the wording as the section provides context to 
the listed sections and is expressed clearly, p 4 

• Could be amended to remove “the principles of” with minimal legislative 
effect. This may create some uncertainty about what is intended by the 
change. 

• Removing this section would affect obligations to consult Māori on 
regulation making and is not recommended as an option. 

11 Apr 2025 Agency initial 
assessment 

• Status quo (retain the provision as is) preferred agency option identified.  

• ‘The current provision addresses the policy objective of ensuring that there 
are mechanisms to ensure Maori participation in decision-making in 
relation to climate change, and that Maori rights and interests are 
considered as part of New Zealand’s overall policy response to climate 
change, in the context of legislation that frames New Zealand’s overall 
climate change response. The provision is appropriate in the context of the 
broader legislative scheme and what it seeks to achieve.’ p 51-52 

• ‘The current provisions are clear and certain in terms of the steps decision 
makers are expected to take in order to meet the Crown’s Treaty 
obligations. The specific requirements are appropriate and proportionate 
to the outcomes sought, and largely represent best practice that would 
likely be followed regardless of a specific legislative direction to do so (e.g. 
in terms of consultation).’ p 52 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Amend the provision. 

30 May 2025 ‘summaries • Noted there was an opportunity to improve the clarity of the provision/tidy-
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of analysis paper’ to 
Advisory Group (no rec) 

up drafting, p 221 

• Noted differences in how obligations are expressed in section 3A and how 
they appear in substantive provisions, p 221 

• Stated care would be needed to ensure changes were policy neutral, p 222 

• MfE analysis is quoted which accepted there was rationale for a technical 
alignment between section 3A and the substantive provisions, but that 
changes risked reducing legal effect of obligations, p 222 

o “We note the the current wording has not created any issues in terms of 
operationalising the provision and there is not a strong case for change. 
We therefore question the merit of undertaking the changes, which will 
involve detailed analysis, engagement with Māori groups and 
stakeholders, and drafting, simply to achieve the same result as the 
status quo.” 

Aug 2025 Advisory Group 
Report 

• Notes that the Court of Appeal in Smith v Attorney General at paras 149 and 
150 analysed the extensive descriptive provision in the Climate Change 
Response Act 2002 and concluded that, where Parliament has decided to 
give effect to the Crown’s Treaty obligations in that way, there is no scope 
for enforcement of the Treaty through a wider duty. In practical terms, so 
long as those administering the Act comply with the specified sections, they 
have a “safe harbour” from assertions of wider Treaty obligations under the 
Act, p 27 

• Section 3A is clear and provides certainty in that the requirements it (and 
the sections to which it refers) impose are clearly spelt out for users of the 
legislation. There are some differences between how obligations are 
expressed in s3A as opposed to how they appear in the substantive 
provisions, with some provisions only existing in s3A, p43 

• There is an opportunity to tidy up the drafting to provide greater clarity 
without affecting the substantive obligations. It would be more consistent if 
the extra requirements imposed by section 3A appeared in the provisions 
themselves and were cross-referenced in section 3A, which could become 
a descriptive clause, p43 
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• As the Commission is an Independent Crown Entity, it is probably more 
appropriate that it “assist” the Crown rather than have the obligation directly, 
even though some of the provisions listed apply to the Minister, p 43 

• Recommendation was to: (p 43) 

o Amend the provision in a policy-neutral fashion to move the extra 3A 
requirements into the relevant sections and turn section 3A into a 
descriptive clause. 

o Amend the ‘give effect to’ formulation to read: “In order to assist the 
Crown to give effect to…”  

o Recommendation was not a reaction to Smith v Attorney-General and 
were not intended to disturb the rationale of the case.  

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision 

5 Sep 2025 Draft Cabinet 
Paper  

• No comment made about this provision 

20 Oct 2025 Draft RIS  • No specific comment about this provision, but general comments on Option 
5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions and 
the Crown’s ability to uphold its Treaty obligations is uncertain. It would 
be context specific and depend on the nature of the Treaty interest(s) 
and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
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legislation. This suggests that this option is unlikely to be well-received 
by Māori, particularly given the lack of engagement to date, p 125 

13 Nov 2025 RIS • As above, but adds in Appendix A the Ministry for Regulation view that the 
proposal for this provision is exempt from the requirement to provide a RIS 
because “moving the additional operative measures from section 3A to the 
relevant sections of the Act does not materially impact the existing 
obligations nor does it introduce new obligations” (p 141) 

Effect of amendment  Case law  • In Smith v Attorney-General, the Court of Appeal found at [150]:1 

In other words, in all aspects of the CCRA framework, the Crown's 
obligations under the Treaty are given effect through 
representation of persons with relevant expertise on the 
Commission and any review panel, requiring that emissions 
reduction and national adaptation plans take into account impacts 
on iwi and Māori and through consultation requirements on all key 
aspects of the framework. Its comprehensiveness in practice is 
illustrated by the detailed consideration of Treaty issues in the 
Commission's advice to the Minister. In these circumstances, 
where Parliament has decided to give effect to the Crown's 
obligations under the Treaty in this way, there is no room for a 
claim to operate that seeks to directly enforce the Treaty through 
an independent duty. This is also not an appropriate case to 
consider the “issue of major constitutional significance for New 
Zealand” as to whether the courts may declare legislation 
inconsistent with the Treaty. The CCRA cannot be said to be a 
breach of the Treaty where Treaty principle consistent decisions 
are available to be made under it. 

Prejudice as set out in 
claimant and interested 

• BOE of Natalie Coates for Te Rūnanga o Ngāti Hine: Wai 3565 A029 

o The operation of the climate change response framework is particularly 

 
1  Smith v Attorney-General [2024] NZCA 692; [2025] 2 NZLR 1 at [149] – [150]. 
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parties’ evidence significant for Māori given the disproportionate impacts climate change 
is expected to have on Māori communities and interests, at [108]. 

o Such an amendment could remove or weaken detailed statutory 
arrangements directed toward Māori participation, representation, 
consultation, and consideration of impacts on Māori. That creates a real 
risk of direct prejudice to Māori in terms of the New Zealand climate 
response, at [112]. 

 

• BOE of Professor Papaarangi Reid for Te Ohu Rata o Aotearoa, at [22]-[28]: 
Wai 3565 A055 

o Professor Reid notes the reforms seek to weaken or remove Te Tiriti 
protections in several environmental management Acts, including the 
CCRA. She notes that Māori experience disproportionate health impacts 
from environmental degradation because colonisation and structural 
inequities have shaped the wider determinants of health for Māori. 

o The dilution of Te Tiriti o Waitangi in environmental management Acts, 
such as the CCRA has the potential to create ongoing and 
interconnected harm because of the interwoven nature of the 
determinants of health. 

 

• Appendix of BOE of Hilda Halkyard-Harawira, at [22]-[28]: Wai 3565 
A040(a) 

o Aotearoa is disproportionately exposed. Māori have ancestral 
obligations as kaitiaki of taiao. Removing Treaty provisions removes the 
Crown's obligation to partner with Māori in climate response and 
silences Māori voices in decisions that will shape the land and sea for 
generations.  
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Criminal Cases Review Commission Act 2019 

Section 15(3) 

Provision 15. Commission may regulate own procedure 

… 

(3)  The Commission’s procedures must be consistent with the rules of natural justice and the principles 
of the Treaty of Waitangi (te Tiriti o Waitangi). 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This is an operative provision. 

It is part of a wider section (s 15) which provides the power for the Commission to regulate its own 
procedures ‘without limitation’, but provides the caveat that those procedures ‘must be consistent with’ 
Treaty principles.  

It establishes a legal obligation which is relevant to any consideration of the lawfulness of the Commission’s 
procedures as applied in any case. 

Is relevant to all actions/provisions that relate to procedure under the Act 

Provision enactment date Section 15(3) included in Act since 1 July 2020 commencement date.  

Responsible agency/Minister Administered by Ministry of Justice  

Minister of Justice – Hon Paul Goldsmith 

Relevant proposed amendment 
category 

The categories of proposed amendments relevant to section 15(3) are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in 

3 Mar 2025 MOJ desktop 
assessment 

• Recommended amendment (p 6): for a more targeted provision that could 
be included to specify what Treaty consistent procedures require. They 
note “this would require further analysis and may have limitations”. The 
section could be amended to have the words “the principles of” removed 
with likely minimal legislative effect. This may create some uncertainty 
about what is intended by the change.  
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the Explanatory Note.  11 Apr 2025 Agency initial 
assessment 

• The agency does not identify a preference, but provides information about 
the purpose and genesis of the provision, and notes the options (‘leave 
provision as it is, remove provision, amend provision to be more specific’). 
It goes on to state ‘While the provision may not have had a material impact 
on the outcome of the procedural rules of the Commission, it is likely that 
removing the provision would have an impact. Removing the provision 
sends the message that Parliament intends that something should change.’ 
p 179 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Repeal the provision  

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• MOJ noted the CCRC has discretion to develop and follow procedures that 

assist in achieving equitable outcomes for Māori, p 224-225  

• Risk codifying through amendments would not provide sufficient flexibility 

for CCRC and put provision out of step with other broad statements of 

values mentioned such as ‘natural justice,’ p 224 

• CCRC sees no reason to change it and is experiencing an increasing number 

of Māori applicants, p 224 

• “If the provision is repealed, it would be at the CCRC’s discretion whether 
to develop and follow procedures that assist in achieving equitable 
outcomes for Māori, with respect to miscarriage of justice, pursuant to 
article 3 of the Treaty. Repeal would not prevent the CCRC from developing 
its process to help achieve equitable outcomes for Māori,” p 224-225 

Aug 2025 Advisory Group 
Report 

• Notes: (p44) 

o We are advised that the intent of the provision is to make the processes 
connected to the CCRC transparent and accessible for Māori in order to 
address the low rates of applications by Māori.  

o The provision gives no guidance as to what procedures consistent with 
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the principles would look like, but nor does it do so for the term “natural 
justice”.  

o The Act already contains provisions intended to help the CCRC engage 
with Māori. For example, the membership of the CCRC must have at 
least one member with knowledge or understanding of te ao Māori and 
tikanga Māori (section 9(2)). There is also the opportunity to appoint 
specialist advisers to give cultural advice (section 10(1)).  

o Furthermore, this provision combines the rules of natural justice and 
principles of the Treaty into one provision. This creates uncertainty as to 
the effect of the provision and the interaction between the two terms. 
While other Acts, such as section 39 of the Incorporated Societies Act 
2022, refer to the rules of natural justice, this Act is an outlier in terms of 
the breadth of section 15(3). 

• Recommendation to retain wording due to surrounding context. (Wai 
3.1.35(a)), p 44. 

o “on balance … because of the broad reference to the at least equally 
vague rules of natural justice, the context, and the activities of the 
Commission, it is pragmatic that this Act should be an exception to our 
preferred approach and retain its operative or general wording.” ‘ 

• Alternatively, notes Ministers could consider amending the provision to set 
out how Parliament specifically expects the Treaty to operate in this 
section, p 44: 

o Some things the CCRC is doing could be listed in a descriptive 
subsection (4).  

o That provision could say that in complying with subsection (3) the 
Commission must ensure that its procedures and policies in relation to 
public awareness, outreach and education, and data collection and use 
are consistent with the principles of the Treaty. 

5 Sep 2025 Ministerial 
briefing 

• Officials support the recommendation that section 15(3) of the CCRC Act 
retain its current form, p. 308: 
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o The provision would still be amended for standardisation of wording for 
consistency (i.e. standardising the reference to the Treaty). 

o They note CCRC’s role in reviewing and investigating specific criminal 
cases makes its independence (real and perceived) exceptionally 
important. The Commission should have the greatest possible 
autonomy in setting its strategic direction and carrying out its day-to-day 
operations. For this reason, the functions and powers of the 
Commission are broad and framed permissively, and the CCRC is 
exempt from provisions in the Crown Entities Act 2004 that allow the 
Minister to direct amendments to its strategic and planning documents 
(s 52). 

o Officials recommend “amending section 15 to be more specific would 
be out-of-step with the importance of maintaining independence in this 
context and would not serve a useful purpose. The intent of section 15 
is to confer statutory authority on the Commission to regulate and 
promulgate its own procedures for dealing with operational matters 
relating to the exercise of its functions and powers. Section 15(3) 
specifically recognises the Commission’s need for independence and 
flexibility to keep pace with any changes in its operational context, while 
also sending the signal that Parliament considers both natural justice 
and the Treaty principles are of particular importance in this context.”  

5 Sep 2025 Draft Cabinet 
Paper  

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
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term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 

13 Nov 2025 RIS • As above, but adds in Appendix A the Ministry for Regulation view that the 
proposal for this provision is exempt from the requirement to provide a RIS 
because: 

o The proposed amendment is”to clarify the nature and extent of Treaty 
responsibilities imposed on Crown entities or non-Crown actors” and 

o “The intention of this proposal is to clarify the status quo. It is not 
intended to be a policy change.” (p 142) 

Effect of amendment Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Dr Hope Tupara for Māori Women’s Welfare Legue (Wai 3565, A45): 

o The League operates in the justice system through assisting with 
offender rehabilitation and victims of crime, which is one of ten objects 
in the League’s constitution.” Therefore, amending the treaty provision 
will undermine the League’s mahi and have real consequences for them 
(at [26] – [27]). 

o Engagement with the CCRC shows that Māori women make up a 
significant proportion of the prison population, so the CCRC’s processes 
are likely to have a substantial impact on them (at [28] – [30]). 

o She notes “A further scaling down or removal of Te Tiriti principles 
means leaving any consideration of Te Tiriti to chance, and the League 
believes the work of the Commission is too important to leave 
manifestation of Tiriti to goodwill.” (at [31] – [35]). 
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• BOE Rangiamohia Dansey-White for Ngāti Pikiao (Wai 3565, A12): 

o Explains how the amendments will impact rangatahi Māori in particular, 
who are disproportionately represented at every stage of the justice 
system. “Treaty provisions in this Act provide a critical safeguard in 
accessing justice. Their weakening compounds existing disadvantages 
and removes legislative protection that rangatahi can least afford to 
lose.” (at [47]). 

 

• BOE of Natalie Coates for Te Rūnanga o Ngāti Hine (Wai 3565, A29): 

o This amendment is an example of the substantial practical and 
institutional effects of Treaty clauses beyond judicial interpretation or 
formal legal compliance, shaping organisational culture, relationships, 
decision. Therefore “altering the current requirement for Treaty 
consistency to a weaker obligation may materially alter the practical 
operation of the legislation concerned, with a real risk that reducing the 
operative standard may weaken that institutional orientation over time.” 
(at p 25 – 26). 

o There is the “risk that weakening or removing Treaty clauses may place 
on existing institutional practices, relationships and commitments to a 
more vulnerable position over time.” (at [106]). 
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CROWN PASTORAL LAND ACT 1998 

Section 5 

Provision 5. Māori interests 

(1) In order to recognise and respect the Crown’s responsibility to give effect to the principles of te Tiriti o 
Waitangi/the Treaty of Waitangi, the Crown— 

(a) must recognise and provide for the relationship of Māori and their culture and traditions with 
their ancestral lands, water, mahinga kai, wāhi tapu, and other taonga in any case where— 

(i) consent for a discretionary pastoral activity is sought; or 

(ii) a commercial recreation permit over pastoral land is sought; or 

(iii) an easement over pastoral land is sought; or 

(iv) a stock limitation exemption or a variation or revocation of a stock limitation exemption 
is sought (except a grant, variation, or revocation made under section 15(4)); or 

(v) a protective mechanism is being considered; and 

(b) must consult the relevant iwi listed in subsection (2) in accordance with sections 
22A, 22C, 100O, 100P, 100R, and 100S. 

(2) The relevant iwi are— 

(a) Ngāi Tahu Whānui as represented by Te Runanga o Ngai Tahu in accordance with Te Runanga 
o Ngai Tahu Act 1996: 

(b) Ngāti Apa ki te Rā Tō: 

(c) Ngāti Kōata: 

(d) Ngāti Kuia: 

(e) Ngāti Rārua: 

(f) Ngāti Tama ki Te Tau Ihu: 

(g) Ngāti Toa Rangātira: 

(h) Rangitāne o Wairau: 

(i) Te Ātiawa o Te Waka-a-Māui. 
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Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This is an operative section, but somewhat unusually also has an overarching descriptor in the chapeau 
which recognises a central “give effect to” obligation on the part of the Crown that underpins the operative 
duty.  

The actual operative duties in the section are twofold: 

• a ‘recognise and provide for’ standard at s 5(1)(a) in respect of Māori relationships with te taiao (in the 
same terms as s 6(e) of the Resource Management Act 1991) where certain decisions are being made; 

• a requirement to ‘consult’ with specified iwi under certain sections of the Act. 

Provision enactment date Section 5 was inserted on 17 November 2022 by section 8 of the Crown Pastoral Land Reform Act 2022 

Responsible agency/Minister Administered by Land Information New Zealand  

Minister for Land Information – Hon Mike Butterick 

Relevant proposed amendment 
category 

The categories of proposed amendments relevant to section 5 are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• At p 8, initial view to maintain as section provides explicit direction and is 
expressed clearly. Viable alternative that section could be amended to 
have the words “the principles of” removed with likely minimal legislative 
effect. This may create some uncertainty by the change. 

11 / 14 Apr 2025 Agency 
initial assessment 

• No assessment was included in the materials filed with the Tribunal.  

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Retain the provision  

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• The Act is flagged as where the Treaty is referenced widely throughout and 
that the Advisory Group may wish to look more closely at how other 
provisions in these Acts work together with the Treaty provision/s in scope 
of the review, p 175 
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• MOJ recommended the provision is retained, with no amendments made, 

because: 

o the provision is clear, specific, and well understood – there is no 
amendment which would increase clarity or specificity, p 228 

o There have been no unintended consequences or litigation regarding 
the section, p 227 

• Repeal would materially affect obligations under the Act, p 228 

Aug 2025 Advisory Group 
Report  

• Recommendation to tidy up sections 5 and 84(b) for consistency by 
amending section 5 to specifically include the matters contained in s 84(b) 
and consequentially repeal s 84(b), p 46.  

• Recommends, however, that section 5 be retained as it is, noting 
particularly that the specific iwi listed have Treaty Settlements which 
mention Treaty principles, and whose legislation is excluded from this 
review, p 46 

• Notes that, likewise, it will be important to engage with relevant iwi on any 
proposed amendments, p46 (and identified earlier there should be targeted 
engagement with settled iwi / hapū where changes to Acts referred to in 
Settlement Acts could have an impact on the settlement itself and 
expressly notes this Act, at [3], p 38) 

• Understands there is a currently a review being undertaken of the Crown 
Pastoral Land Act and recommend this advice be considered as part of 
that review, p 46 

5 Sep 2025 Ministerial 
briefing 

• Note support for Advisory Group’s advice that, where practica and MOJ will 
receive further advice prior to final Cabinet decisions on whether section 
84(b) should be repealed on this basis, p 318. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on Option 
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5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 

13 Nov 2025 RIS • As above, but adds in Appendix A the Ministry for Regulation view that the 
proposal for this provision is exempt from the requirement to provide a RIS 
because “this essentially just consolidates the two provisions” (p 141). 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Professor Margaret Mutu (Wai 3565, #A31): 

o The provisions have different uses and that there is a real risk that 
repealing section 84(b) will allow the Crown to permanently alienate 
whenua or burden it with impediments which prevent us from 
exercising our tino rangatiratanga over that whenua when it is rightfully 
returned to us. Māori have no confidence that the Crown has 
considered the matter in sufficient detail.   
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Section 84(b) 

Provision 84. Matters to be taken into account by Commissioner 

In acting under this Part, the Commissioner must (to the extent that those matters are applicable) take into 
account— 

.… 

(b) the principles of the Treaty of Waitangi 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This is an operative section. 

It imposes an obligation on the Commissioner when acting under Part 3 of the Act to ‘take into account’ the 
principles of the Treaty of Waitangi. 

Part 3 of the Act sets out the process for conducting reviews of any land held under an unrenewable 
occupation licence or any unused Crown land, which review may lead to a redesignation of the status of land 
or to its disposal. 

Provision enactment date Section 84(b) included since commencement on 23 June 1998. 

Responsible agency/Minister Administered by Land Information New Zealand  

Minister for Land Information – Hon Mike Butterick 

Relevant proposed amendment 
category 

The category of proposed amendments relevant to section 84(b) is: 

• Repeal the provision entirely, with matters to be noted in an amended s 5(3). 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• At p 8, initial view is that the clause could be clarified to include direction 
about what is required, with repeal not recommended as this part of the 
Act provides for the sale and change of status of Crown land. As such, 
some form of protection is prudent. 

11 / 14 Apr 2025 Agency 
initial assessment 

• No assessment was included in the materials filed with the Tribunal.  

23 May 2025 MOJ 
recommendation to 

• Repeal the provision  
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Minister Goldsmith 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• The provision seems unnecessary to deliver the intended policy outcome, p 

230 

• Section 84(a) already requires the Commissioner to support the Crown’s 

relationships with Māori under the Treaty of Waitangi, effectively covering 

the intent of section 84(b) in relation to reviews of non-renewable pastoral 

leases and licences, p 230 

• Consultation with Māori under sections 4 and 5 would deliver the same 

outcomes, p 230 

• Risk repeal of the provision would harm Crown relationship with South 
Island iwi, p 230 

Aug 2025 Advisory Group 
Report 

• Advisory Group recommendation was to consequentially repeal section 
84(b) following an amalgamation of the matters contained in section 84(b) 
into section 5 (see further the comments regarding section 5 above), p 46. 

5 Sep 2025 Ministerial 
briefing 

• Note support for Advisory Group’s advice that, where practica and MOJ will 
receive further advice prior to final Cabinet decisions on whether section 
84(b) should be repealed on this basis, p 318. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No express comment made about this provision (but see the general 
comments about Option 5 proposal noted with reference to section 5 
above). 

13 Nov 2025 RIS • As above, but adds in Appendix A the Ministry for Regulation view that the 
proposal for this provision is exempt from the requirement to provide a RIS 
because “this essentially just consolidates the two provisions” (p 141). 
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Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Professor Margaret Mutu (Wai 3565, #A31): 

o The provisions have different uses and that there is a real risk that 
repealing section 84(b) will allow the Crown to permanently alienate 
whenua or burden it with impediments which prevent us from 
exercising our tino rangatiratanga over that whenua when it is rightfully 
returned to us. Māori have no confidence that the Crown has 
considered the matter in sufficient detail.   
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Data and Statistics Act 2022 

Section 3(e) 

Provision 3. Purpose 

The purpose of this Act is to— 

… 

(e) recognise and respect the Crown’s responsibility to give effect to the principles of te Tiriti o 
Waitangi/the Treaty of Waitangi by providing for the interests of Māori in— 

(i) the collection of data, the production of statistics, and access to, and use of, data for 
research as tools for furthering the economic, social, cultural, and environmental well-being 
of Māori (including iwi and hapū); and 

(ii) the way in which data is collected, managed, and used for the production of official statistics 
and for research. 

Description  

The role of the provision and what 

it does within the scheme of the 
Act 

This is a purpose provision, within a broader Purpose section for the Act.   

• It recognises a central “give effect to” purpose with reference to the principles of te Tiriti o Waitangi/the 
Treaty of Waitangi in the chapeau in providing for the interests of Māori in the identified circumstances. 

• The purpose in terms of providing for the interests of Māori operates in respect of all provisions 
throughout the Act related to those identified actions in (i) and (ii), not just the provisions specified in s 4 
(the specific descriptive Treaty provision further discussed below).   

• It serves as a guiding statement of intent that assists with interpretation and implementation. 

Provision enactment date Section 3(e) included in Act since 1 September 2022 commencement date.  

Responsible agency/Minister Administered by Statistics New Zealand  

Minister of Statistics – Hon Scott Simpson 

Relevant proposed amendment 
category 

The category of proposed amendments relevant to section 3(e) is:  

• standardise unintended variation in language  
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However, the Crown has since confirmed that, as a purpose provision, s 3(e) is to be subject of further 
advice on the appropriate treatment of the “take into account” standard which may lead to amendment (Wai 
3565, A61, at [90] and Wai 3565, 3.4.10, at [16]). 

As above. No comment made 
about this provision. 

3 Mar 2025 MOJ desktop 
assessment 

• At, p 1, MOJ noted a significant constraint on analysis having no informed 
engagement with Māori. 

o Noted some provisions are the result of specific Māori-Crown 
engagement (such as Data and Statistics Act and the Data Iwi Leaders 
Group). 

o There appears to be little, or no benefit gained from removing paragraph 
(e) from the purpose section, unless it is not truly a purpose of the Act 
or is confusing. Other sections in the Act suggest that this is a purpose 
of the Act, p 9 

11 / 14 Apr 2025 Agency 
initial assessment 

• No assessment was included in the materials filed with the Tribunal.  

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Retain the provision  

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• MOJ considers this provision accurately reflects the substance of the Act — 

particularly section 14, p 267 

• Amendments to this provision could result in incongruence with substantive 

provisions in the Act, p 267 

• Repealing is not likely to improve certainty or clarity, p 267 

Aug 2025 Advisory Group 
Report 

• Notes the purpose and descriptive provisions at sections 3(e) and 4 are 
straightforward and fulfil specific roles in the Act, p 48 

• Recommendation to amend section 3(e) in accordance with any 
amendments to section 4 (to standardise the language in regard to the 
formulation of the duty and reference to the Treaty), p 48 
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• Earlier, at 38, also recommended there should also be targeted 
engagement with groups relevant to a particular Act, and refers specifically 
to targeted engagement with Te Mana Raraunga – the Māori Data 
Sovereignty Network regarding any proposed changes to the Data and 
Statistics Act 2022. 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 

13 Nov 2025 RIS • As above. 

Effect of amendment  Prejudice as set out in • Joint BOE of Tukoroirangi Morgan and Donna Flavell for Waikato and NICF 
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claimant and interested 
parties’ evidence 

(Wai 3565, A43) 

o The amendments will undermine the important use of Data to support 
the work of Waikato, particularly through their Te Whata data platform. 
This was used by Waikato during the Covid-19 pandemic to coordinate 
the effective delivery of services. 

  

• BOE of Kirikowhai Mikaere for NICF (Wai 3565, A44) 

o The amendments undermine, and may limit, the consistency of Aotearoa 
New Zealand’s data and statistics system with Te Tiriti. They also 
undermine the Mana Ōrite Agreements between DILG, Stats NZ, and DIA 
(at [37]). 

o The lack of engagement has prejudiced DILG in disregarding all the hard 
work and relationships built over time, and significant advocacy that led 
to the provisions being within the Act. To weaken the application of Tiriti 
principles is not simply a policy setback. It is, in itself, a breach (at [79]). 

 

• BOE of Sheridan Waitai for Wai 262 (Wai 3565, A59) 

o Concerned the proposed amendments to the Data and Statistics Act will 
adversely impact on the Crown’s ability to meet their Te Tiriti obligations 
and give effect to the relationship Māori have with data, at [43]. 

 

• BOE of Dr George Robert Laking for Te Ohu Rata o Aotearoa (Wai 3565, 
A53) 

o Notes that remediative action should be prioritised for Māori in relation 
to achievable health gain, and to identify such gain depends on access 
to reliable data and statistics. Therefore, the proposed repeal enlarges 
the risk of policy inaction or miscalibration in respect of Māori health 
need, at [21]. 

 

• BOE of Associate Professor Bridget Robson for Te Ohu Rata o Aotearoa 
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(Wai 3565, A14) 

o Weakening te Tiriti sections potentially prejudices the ability of Māori to 
obtain high quality data to measure the impact of government policy on 
Māori smoking and use of nicotine products, and the attendant health 
consequences, and impacts the ability of Māori communities and 
services to design and deliver effectives smokefree and nicotine 
addiction programmes and interventions, at [7]. 

o Amending the Treaty clauses to be no higher than ‘take into account” 
diminishes the Crown’s Te Tiriti obligations to ensure Māori rights to 
data by which to monitor Crown actions and inactions that affect health, 
a taonga whose protection is guaranteed in Article Two of te Tiriti, at 
[10]. 

o The prospect of repeal or amendment of s 14  and the flow on effect of 
this on the other provisions of this Act relating to the duties and 
functions of the Statistician is alarming. It may lead to a reduced or 
weakened requirement of the Statistician and Statistics NZ to engage 
with Māori, including when preparing a draft multi-year data and 
statistical programme (s 19), or in determining approaches to the 
Census (s 35), or when setting a standard (s 91), or when authorising 
access to data for research. It could reduce the requirement to build and 
maintain Te Tiriti o Waitangi capability and capacity within Statistics NZ, 
and/or to foster the capability and capability of Māori to  

o Any de-prioritisation of Māori data would have a material impact on the 
health sector, including Māori research groups such as Te Rōpū 
Rangahau Hauora a Eru Pōmare, Māori workforce organisations such as 
Te ORA, and other health agencies who require high quality data to plan 
for and evaluate health strategies, services, and interventions. It would 
impact on the effective functioning of Iwi Māori Partnership Boards, 
Māori health and wellbeing service providers, Whānau Ora 
commissioners and providers, as well as the Ministry of Health and Te 
Whatu Ora, at [12]. 

o Reducing these data tools would limit Māori ability to plan, deliver, and 
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advocate for services, undermining wellbeing responsibilities and 
breaching Treaty principles of active protection, equity, and options, at 
[13]. 

o If the legislative requirement to give effect to the principles of te Tiriti is 
weakened, disaggregated data becomes discretionary, which impacts 
the ability to respond appropriately. Māori health inequities become 
harder to see, hard to prove, and harder to act on, at [14]. 

 

• BOE of William Skipper (Kipa) Munro for Ngāti Rehia (Wai 3565, A49) 

o The amendments will undermine the use and reliance of Ngāti rehia on 
up to date and reliable data is to inform the areas of need for theirpeople 
and to support applications made to the Crown for funding in those 
particular areas of need, such as health, housing and even te reo Māori 
(at [19])). 

o The government will not adequately engage with us and inform itself of 
the relevant factors in assessing Māori interests, which will be to their 
detriment (at [20]). 

 

• BOE of Tracy Hillier for Ngāi Tamahaua (Wai 3565, A30) 

o Concerned that Māori data sovereignty could be limited and that hapū 
knowledge may carry less weight in decisions affecting us, at [62]. 

 

• BOE of Professor Margaret Mutu for Ngāti Kahu (Wai 3565, A31) 

o Concerned this might mean that Statistics New Zealand will not partner 
with Ngāti Kahu and Māori more broadly in the future. This could result 
in Ngāti Kahu being undercounted in future Censuses, with our invisibility 
then being used to justify lack of provision for their people in the 
prioritisation and allocation of public resources, support and 
programmes in the future, at [48]. 
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• BOE of Dianne Rump for Muaūpoko Tribal Authority (Wai 3565, A36) 

o The proposed changes to the Data and Statistics Act, again seeks to 
relegate the Treaty to a lesser standard, and threatens to make invisible 
the richness and diversity of Māori, at [27]. 

o The changes to the census will exacerbate prejudice with as if there are 
only ‘administrative surveys’, there is likely to be less national oversight 
by iwi and a lot more discretion at the Statistics Department. Therefore, 
that discretion needs to be shaped by the highest standard to ‘give 
effect’ to the Treaty., at [33] 

 

• Affidavit of Aroha Rickus for Waitaha (Wai 3565, A9) 

o Concerned that the weakening and removal of Te Tiriti protections 
across legislation risks diminishing Māori participation and Tikanga 
authority within systems that increasingly rely upon data driven decision 
making. There is risk that lwi, Māori realities, priorities, and lived 
experience become generalised, misrepresented, or marginalised with in 
Crown 8systems and public policy, at 12] – [15]. 

Section 4 

Provision 4. Te Tiriti o Waitangi/Treaty of Waitangi 

In order to recognise and respect the Crown’s responsibility to give effect to the principles of te Tiriti o 
Waitangi / the Treaty of Waitangi, this Act— 

(a) imposes duties on the Statistician as set out in section 14: 

(b) sets out in section 15 the principles of the engagement with Māori provided for under sections 
19, 35, and 91: 

(c) provides in section 17 the ability for the Statistician to delegate the Statistician’s functions and 
powers: 

(d) in section 19, requires the Statistician to engage with Māori when preparing a draft multi-year data 
and statistical programme: 

(e) in section 35, requires the Statistician to engage with Māori before determining the manner of taking, 

https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS475214
https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS547739
https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS476287
https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS476287
https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS658788
https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS530800
https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS418597
https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS476287
https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS658788
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and the data to be collected in, a census of population and dwellings: 

(f) in section 91, requires the Statistician to engage with Māori when setting a standard: 

(g) provides, in Part 5, criteria and requirements (for those authorising access to data for research under 
that Part) that are designed to reflect Māori interests in the use of data for research. 

Description  

The role of the provision and what 
it does within the scheme of the 

Act 

Section 4 is an overarching descriptive listing provision  

It recognises a central “give effect to” obligation on the part of the Crown in its chapeau and identifies the 
provisions within the Act through which that obligation is principally expressed i. 

Provision enactment date Section 4 included in Act since 1 September 2022 commencement date.  

Responsible agency/Minister Administered by Statistics New Zealand  

Minister of Statistics – Hon Scott Simpson 

Relevant proposed amendment 
category 

The categories of proposed amendments relevant to section 4 are to: 

• No higher standard than ‘take into account’; and 

• Standardise unintended variation in language. 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• Recommend maintain as the section is clear and specific about how the 
Treaty applies, p 10. 

11 / 14 Apr 2025 Agency 
initial assessment 

• No assessment was included in the materials filed with the Tribunal.  

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Retain the provision 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• MOJ note the provisions appears to be sufficiently clear and certain and 

recommends retaining, p 248 

• Note “the chapeau of the provision could be amended add detail about what 

https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS530800
https://www.legislation.govt.nz/act/public/2022/39/en/latest/#LMS418630
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the intended outcomes are, but that is already sufficiently clear when 

reading the purpose provision and substantive provisions referred to in the 

sub-sections. The sub-sections are references to other sections and so 

would not benefit from amendment,” p 248 

• Repeal could lead to reputational and legal risk, p 248 

Aug 2025 Advisory Group 
Report 

• Notes the purpose and descriptive provisions at sections 3(e) and 4 are 
straightforward and fulfil specific roles in the Act, p 48 

• Recommended section 4 is amended to standardise the language in 
regard to the formulation of the duty and reference to the Treaty, p 48 

• Earlier, at [4] p 38, also recommended there should also be targeted 
engagement with groups relevant to a particular Act, and refers specifically 
to targeted engagement with Te Mana Raraunga – the Māori Data 
Sovereignty Network regarding any proposed changes to the Data and 
Statistics Act 2022. 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 
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o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 

13 Nov 2025 RIS • As above. 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• See overview of evidence as noted above in s 3(e) section of this table. 

Section 14(a) 

Provision 14. Duties of Statistician relating to Tiriti o Waitangi/Treaty of Waitangi 

The Statistician must,— 

(a) in performing the Statistician’s functions under this Act, recognise and respect the Crown’s 
responsibility to give effect to the principles of te Tiriti o Waitangi/the Treaty of Waitangi by 
recognising the interests of Māori in— 

(i) the collection of data, the production of statistics, and access to, and use of, data for 
research as tools for furthering the economic, social, cultural, and environmental well-being 
of Māori (including iwi and hapū); and 

(ii) the way in which data is collected, managed, and used for the production of official statistics 
and for research: 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

• Section 14(a) is an operative provision. 

• It requires the Statistician to “recognise and respect” the Crown’s obligations to give effect to the 
principles of the Treaty when performing their functions under the Act 

• It specifically and expressly applies the words in the s 3(e) Purpose section to the Statistician. 

• The Statistician is also the Chief Executive of Statistics New Zealand. 

https://www.legislation.govt.nz/act/public/2022/39/en/latest/DLM4356013
https://www.legislation.govt.nz/act/public/2022/39/en/latest/DLM435834
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• The Statistician has significant function and powers under the Act. 

• The need to be clear about these obligations applying to the Statistician is supported by the express 
statutory independence of the Statistician under s 16 (ie, while the Minister may direct the Statistician to 
produce or cease production of statistics on a matter under s 44, the Statistician otherwise has sole 
responsibility for a range of decisions).   

Provision enactment date Section 14(a) included in Act since 1 September 2022 commencement date  

Responsible agency/Minister Administered by Statistics New Zealand  

Minister of Statistics – Hon Scott Simpson 

Relevant proposed amendment 

category 

The categories/category of proposed amendments relevant to section 4 are to: 

• No higher standard than ‘take into account’; and 

• Standardise unintended variation in language 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• At, p 1, MOJ noted a significant constraint on analysis having no informed 
engagement with Māori. 

o Noted some provisions are the result of specific Māori-Crown 
engagement (such as Data and Statistics Act and the Data Iwi Leaders 
Group). 

o There appears to be little, or no benefit gained from removing paragraph 
(e) from the purpose section, unless it is not truly a purpose of the Act 
or is confusing. Other sections in the Act suggest that this is a purpose 
of the Act, p 9 

11 / 14 Apr 2025 Agency 
initial assessment 

• No assessment was included in the materials filed with the Tribunal.  

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Retain the provision  

30 May 2025 ‘summaries • Currently provides a degree of flexibility, important as Māori interests may 
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of analysis paper’ to 
Advisory Group (no rec) 

change over time, p 232 

• Provision has resulted in increased engagement between Stats NZ and 

Māori data stakeholders, p 232 

• Māori data needs are being address more systematically, p 232 

• Would undermine Mana Ōrite agreement, p 233 

Aug 2025 Advisory Group 
Report 

• Recommendation to amend section 14(a) to provide further specificity as 
to the specific interests the Statistician should be recognising in the 
context of the Treaty of Waitangi, p 48. 

• However, also recognised that what is Māori data and Māori interests in 
that data and in data generally is a contentious and fast-moving area, that 
has also been considered by the Waitangi Tribunal., p48 

• Commented that if attempting greater specificity in section 14 is not 
practical or might have unintended consequences (perhaps by being 
unduly limiting), then section 14 should be retained in its present form, p 
48 

• Earlier, at [4] p 38, also recommended there should also be targeted 
engagement with groups relevant to a particular Act, and refers specifically 
to targeted engagement with Te Mana Raraunga – the Māori Data 
Sovereignty Network regarding any proposed changes to the Data and 
Statistics Act 2022. 

5 Sep 2025 Ministerial 
briefing 

• At p 307, notes that the draft Cab paper seeks agreement to the Minister’s 
preferred approach of replacing general provisions with specific measures, 
as recommended by the Advisory Group, which includes the Data and 
Statistics Act 2022. 

5 Sep 2025 Draft Cabinet 
Paper 

• At p 317, notes that Data and Statistics Act 2022 (section 14a), “already 
includes a descriptive provision, but also broad requirements for the 
Statistician to recognise and respect the Crown’s responsibility to give 
effect to the Treaty principles by recognising Māori interests when 
performing functions.” Also note that “the Advisory Group recommends 
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amending the provision to provide further specificity as to the specific 
Māori interests. However, if amendment is not practical, the advice is to 
retain.” 

• At p 324, note that the MOGs proposal for the amendment to the Act (s 
14(4)) is subject to targeted engagement with iwi, as well as direct 
engagement with NICF and NZMC, and further advice. 

20 Oct 2025 Draft RIS • The preferred option in the Cabinet paper is Option Three (amend to be 
more prescriptive) and the preferred option in this RIS is Option One (retain 
the status quo), p 66, 119 

• The proposal to amend section 14(a) of the Data and Statistics Act 2022 to 
be more prescriptive in line with Option Three could limit flexibility in a way 
that is impractical and negatively impacts Māori interests, p 67 

• There is a possibility that amendments to section 14(a) of the Data and 
Statistics Act 2022 could result in improved certainty on how the Treaty is 
to apply, if amendments can be designed that will improve certainty, while 
enabling sufficient flexibility to maintain a responsive system, p 67 

• Subsequent policy decisions will be required to determine what the 
specific measure should be and seeks Cabinet authorisation for the 
Ministerial Oversight Group to make further decisions, p 119 

• Risk to Māori-Crown relationship, 120 

13 Nov 2025 RIS • At p 106 (at [64] - [66]) the RIS notes:  

o Retaining the status quo is the preferred option. 

o The proposal to amend section 14(a) to be more prescriptive in line 
with Option Three could be worse than status quo and limit flexibility in 
a way that is impractical and negatively impacts Māori interests in data 
which are broad. 

o Option Three would benefit from closer consideration, including 
through engagement with Treaty partners” and more thought could be 
given as to whether amendments to section 14(a) could be designed 
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that would improved certainty on the relevance of the Treaty, while 
enabling sufficient flexibility to maintain a responsive system. 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• See overview of evidence as noted above in s 3(e) section of this table. 
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Digital Identity Services Trust Framework Act 2023 

Section 4(2) 

Provision 4. Overview of Act  

… 

(2) The ways in which the Act recognises and respects the Crown’s responsibility to give effect to the 
principles of te Tiriti o Waitangi/the Treaty of Waitangi are listed in section 9. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

Section 4 is, in essence, a contents provision, indicating what the Act includes.  

It provides an interpretive aid to the provisions in section 9 of the Act in terms of identifying the purposive 
intent in terms of the underlying Crown obligation that is being recognised in section 9 (which is addressed 
in this table below) 

Provision enactment date Section 4(2) included in Act since 1 July 2024 commencement date.  

Responsible agency/Minister Administered by Department of Internal Affairs 

Minister for Internal Affairs – Hon Brooke van Velden 

Relevant proposed amendment 
category 

The categories of proposed amendments relevant to section 4(2) are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• No comment as further information needed to understand affected Māori 
rights and interests, p 12. 

11 / 14 Apr 2025 Agency 
initial assessment 

• No assessment was included in the materials filed with the Tribunal.  

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• At p 154, MOJ noted any changes that are to be made should only be made 
as consequential amendments to section 9. 
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30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• No further comment than 23 May analysis. 

Aug 2025 Advisory Group 
Report 

• Notes that sections 4(2) and 9 describe the contents of the Act and 
provide adequate direction as to Parliament’s intent. 

• Recommended amendment to section 4(2) to standardise language in 
regard to the formulation of the duty and reference to the Treaty, p 50 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on the 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 
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13 Nov 2025 RIS • No comment made about this provision, but see above. 

Effect of amendment Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Kirikowhai Mikaere (Wai 3565, #A44). 

o Notes that to weaken the application of Treaty principles - when 
adherence to those principles is already inconsistent - is not simply a 
policy setback. It is, in itself, a breach, at [56]. The provisions came 
through the direct efforts of DILG and others and what has followed 
has trampled on that effort. The trust we placed in the Crown and its 
systems has, once again, been eroded, at [55] – [57]. This has a real 
cost to Māori in the resources required to rebuild trust, to re-establish 
what was already hard-won are resources diverted away from the 
actual work: improving digital systems for iwi Māori, and in doing so, 
improving them for all New Zealanders, at [58]. 

o In an AI-driven economy, digital identity systems embed assumptions 
about identity and data governance, making strong Treaty obligations 
essential. Without them, protection of Māori data and interests 
becomes discretionary, risking misrepresentation, extraction, and 
systems that fail to reflect Māori perspectives, while weakening the 
Crown’s commitment to its Treaty partnership, at [60] – [64]. 

Section 9 

Provision Tiriti o Waitangi/Treaty of Waitangi 

In order to recognise and respect the Crown’s responsibility to give effect to the principles of te Tiriti o 
Waitangi/the Treaty of Waitangi, this Act,— 

(a) in section 21(1)(b), requires the TF board to consult and invite submissions from tikanga experts 
who have knowledge of te ao Māori approaches to identity before it can recommend draft TF rules to 
the Minister: 

(b) in section 45(3), requires the TF board, when performing its functions, to engage with Māori in the 
manner provided for under section 53(5) to recognise and provide for Māori interests in the 
operation of the trust framework: 
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(c) in section 47(2)(a) and (b), requires the chief executive to ensure that members of the TF board 
include people who have— 

(i) expert knowledge of te ao Māori approaches to identity; and 

(ii) expert knowledge of the principles of te Tiriti o Waitangi/the Treaty of Waitangi; and 

(iii) experience in engaging with Māori: 

(d) in sections 51 to 55, establishes a Māori Advisory Group to advise the TF board on Māori interests 
and knowledge, as they relate to the operation of the trust framework: 

(e) in section 53(5), requires the engagement policy between the TF board and the Māori Advisory Group 
to include details of how and when consultation with iwi and hapū will be undertaken by both the 
Māori Advisory Group and the board: 

(f) in section 68(a), requires the TF authority, when carrying out its functions under Part 6 (relating to 
complaints and offences), to be guided by the principle that processes for complaints should be fair 
and accessible and have particular regard to tikanga Māori:  

(g) in section 105(3)(c), requires a review of the TF board’s operation to include an assessment of how 
other models might better provide opportunities for Māori engagement in the trust framework. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

Section 9 is a descriptive listing provision. 

It recognises a central “give effect to” obligation on the part of the Crown in its chapeau and identifies the 
provisions within the Act through which that obligation is principally expressed.  

It is an interpretive aid to the underlying purposive intent (in terms of recognition of the Crown’s obligation 
to give effect to the principles of the Treaty) when considering the effect and application of the provisions 
of the Act listed in section 9. 

Provision enactment date Section 9 included in Act since, on 1 July 2024 commencement date.  

Responsible agency/Minister Administered by Department of Internal Affairs 

Minister for Internal Affairs – Hon Brooke van Velden 

Relevant proposed amendment 
category 

The categories of proposed amendments relevant to section 9 are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  
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Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• Recommended to retain as section is clear and specific about how the 
Treaty applies. Viable alternatives to amend provision to remove reference 
to principles, however this could create uncertainty and also repeal, 
however this could also create uncertainty with the broader statutory 
framework. 

11 / 14 Apr 2025 Agency 
initial assessment 

• No assessment was included in the materials filed with the Tribunal.  

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Retain the provision 

 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• MOJ noted retaining the current wording supports compliance with the 
Mana Ōrite agreement and ongoing engagement with Māori stakeholders 
(Iwi Chairs Forum, the Iwi Leaders Group and the Data Iwi Leaders Group, p 
249 

• Provision is not uncertain in its application, p 249 

• Could be amended, though it may be challenging, however, to concisely 

articulate the intended outcome of the provisions, beyond recognising the 

Crown’s Treaty obligations. The listed provisions do a range of things, p 250 

• Repeal of this provision may undermine the objective to encourage Māori 
participation in the system, p 250 

Aug 2025 Advisory Group 
Report 

• Note sections 4(2) and 9 describe the contents of the Act and provide 
adequate direction as to Parliament’s intent. 

• Recommended amendment to section 9 to standardise language in regard 
to the formulation of the duty and reference to the Treaty, p 50 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision. 
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5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on the 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 

13 Nov 2025 RIS • As above. 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

 

• BOE of Kirikowhai Mikaere (Wai 3565, A44), as noted above regarding s 
4(2). 

Section 47(2)(b)(i) 

Provision 47. Appointment of TF board members 

(2) When selecting the board’s members, the chief executive must ensure that— 
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… 

(b) members of the board include people who have— 

(i) expert knowledge of the principles of te Tiriti o Waitangi/the Treaty of Waitangi; and 

(ii) experience in engaging with Māori; and 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This is an appointment section. 

It provides obligations on the chief executive to ensure board members are appointed who have expert 
knowledge of the Treaty principles and experience engaging with Māori. 

Provision enactment date Section 47 included in Act since 1 July 2024 commencement date.  

Responsible agency/Minister Administered by Department of Internal Affairs 

Minister for Internal Affairs – Hon Brooke van Velden 

Relevant proposed amendment 
category 

The category of proposed amendment is: 

•  to standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• At p 14, recommended to amend as provision could be supplemented by 
provisions to clarify the relevance of Treaty skills to the Board’s functions. 
‘Principles’ could be removed with minimal legislative effect. Strong 
opposition however likely from Māori stakeholders like DILG. 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Retain the provision 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• At p 276-277, MOJ noted retaining provision in its current form supports 
Board to understand relevance of the Treaty when performing its 
functions. Repeal of this provision may however undermine the objective 
to encourage Māori participation in the system. 
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Aug 2025 Advisory Group 
Report 

• The Advisory Group recommended amendments were made to all three 
sections to standardise language in regard to the formulation of the duty 
and reference to the Treaty, p 50 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on the 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 

13 Nov 2025 RIS • As above, but adds in Appendix A the Ministry for Regulation view that the 
proposal for this provision is exempt from the requirement to provide a RIS 
because “the intention is to standardise the language used” (for the 
formulation of appointment provisions) (p 142). 
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Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Kirikowhai Mikaere (Wai 3565, A44), as noted above in relation to s 
4(2). 
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ENERGY EFFICIENCY AND CONSERVATION ACT 2000 

Section 6(d) Analysis  

Provision 6. Sustainability principles 

In achieving the purpose of this Act, all persons exercising responsibilities, powers, or functions under it must 
take into account— 

… 

(d)    the principles of the Treaty of Waitangi. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This a general operative provision. 

The obligation to “take into account” the principles of the Treaty of Waitangi is including as one of a broad set 
of principles that all persons exercising functions under the Act must take into account to achieve the 
purpose of the Act. 

Provision enactment date Included at commencement on 1 July 2000. 

Responsible agency/Minister Administered by Ministry of Business, Innovation, and Employment 

Minister for Energy – Hon Simeon Brown 

Relevant proposed amendment 
category 

The category of proposed amendment relevant is: 

•  to repeal the provision entirely. 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• At p 18-19: MOJ initial view to amend given the Act’s limited functions and 
powers, it would be preferable to identify in the Act, with specificity what 
the Treaty requires in this context. 

14 Apr 2025 Agency initial 
assessment 

• ‘On balance, MBIE’s initial assessment is that the removal of the Treaty 
clause in s6 is the option most consistent with the draft criteria for this 
review.’ p 27.  

23 May 2025 MOJ • Amend provision 
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recommendation to 
Minister Goldsmith 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• MOJ note that MBIE do not support amendment of this clause: 

o “We consider it unlikely an amendment could meaningfully add clarity 
to the intended application of the Treaty to this Act, and so are unclear 
on what the intended effect of an amendment would be. We also note 
amendments may risk unintended consequences, such as adding 
operational complexity or creating new grounds for decisions to be 
challenged (within EECA, or potentially across energy more broadly),” p 
209 

• Consideration could be given to aligning provisions wording with similar 
provisions in other acts, e.g. whether “take into account” is the most 
appropriate language. This would have an impact on all sustainability 
principles in s6, not just 6(d), p 209 

• Note that while Māori interests are provided for to some extent through 
other provisions in the Act, these provisions do not on their own reflect 
what is required to operationalise s 6(d), p 209 

Aug 2025 Advisory Group 
Report 

• Said they had been advised that there is at present some confusion about 
how section 6(d) relates to all responsibilities, powers, or functions under 
the Act, 62 

• Noted that one option would be to amend section 6(d) by replacing it with 
a descriptive clause, making reference to section 13 of the Act 
(preparation of draft strategy), p 62 

• Noted that further policy amendments could be made to the Act, for 
example, a capability requirement could be inserted into s 25(2) for 
knowledge and experience to include the Treaty of Waitangi; p 62 

• Similarly observed that he obligation to seek comments from Māori 
organisations in section 13(2) seems to be Parliament’s description of the 
Crown’s Treaty obligation under this Act, to be delivered via the Authority, 
but that section 6(d) read with the chapeau to section 6, is very vague and, 
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as worded, is broader than section 13(2), p 62 

• However, also noted that removing section 6(d) would have a broader 
policy effect, even though the drafting is vague, as the other three 
sustainability principles would still remain. p 62 

• Accordingly, recommended policy analysis with a view to creating a 
descriptive clause within section 6 addressing Treaty obligations only; and 
probably confined to references to section 13(2) and section 25(2) if 
knowledge of Treaty principles is considered to be an appropriate addition 
there, p 62 

5 Sep 2025 Ministerial 
briefing 

• At p 318, MOJ note “We agree with the Advisory Group that a new 
descriptive clause should be created referencing specific Treaty 
obligations. The descriptive clause would refer to the existing section 
13(2) (obligation to seek comments from Māori organisations in 
preparation of draft strategy) and any further specific measures.” 

5 Sep 2025 Draft Cabinet 
Paper 

• As above. The proposal was to be agreed subject to the outcome of the 
proposed 3 week targeted engagement with iwi and direct engagements 
with the NICF and NZMC, as well as further advice. 

20 Oct 2025 Draft RIS • The preferred option in the Cabinet paper is in line with Option Four, repeal. 
The Ministerial Oversight Group is seeking Cabinet agreement to repeal the 
provision, subject to agreement by the Minister for Energy, p 90 

• MOJ preferred option is Option 3, Parliament could amend the provision to 
be more descriptive of the relevance of the Treaty to the Act and/or 
introduce specific requirements for decision makers, p 90 

• MBIE considers either remove the clause entirely (Option Four) or as a 
second best to retain the status quo (Option One) as repeal would have 
minimal impact, p 90 

• Risk of damage to Māori-Crown relationship, p 91 

13 Nov 2025 RIS • The RIS, at p 90, notes: 

o The preferred option in Cabinet paper is to repeal, recommendation in 
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RIS is to amend to be more prescriptive. 

o Parliament could amend the provision to be more descriptive of the 
relevance of the Treaty to the Act and/or introduce specific 
requirements for decision makers, e.g. consultation during specific 
process steps and/or a new capability requirement for the EECA. This 
option would help address current uncertainty about the intended 
purpose and effect of s 6(d) and could better support the Crown to 
comply with its Treaty obligations. 

o Repealing the provision is not recommended as it would have uncertain 
legal effect. The courts may still find that the Treaty is broadly relevant 
to decision-making under the Act. This uncertainty would impact the 
effective implementation of the Act as well as the likely durability of this 
option. 

o Progressing any options for change without undertaking good faith 
engagement with Māori is not recommended as it risks damage to the 
Māori-Crown relationships that could outweigh any benefits of improved 
certainty. 

Effect of amendment Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Professor Papaarangi Reid for Te Ohu Rata o Aotearoa (Wai 3565, 
#A55) 

o Emphasises the impact of the amendments to environment as 
impacting on Māori health. She notes “the dilution of Te Tiriti o Waitangi 
in environmental management Acts, such as the EECA has the potential 
to create ongoing and interconnected harm because of the interwoven 
nature of the determinants of health.” (at [24] – [28]). 

 

• BOE of Tracy Francis Hillier, for Ngāi Tamahaua (Wai 3565, #A30) 

o At [28], notes that for Ngāi Tamahaua, removing this provision would 
weaken their ability to uphold their mana whenua and exercise 
kaitiakitanga within our rohe, particularly when energy or infrastructure 
projects are proposed.  
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o At [30 -[34], Removing the provision would shift focus toward efficiency 
and development over hapū interests, reducing requirements to consider 
Treaty principles and Ngāi Tamahaua rights. This could lead to 
decisions being made without adequate engagement or regard for 
tikanga Māori, increasing the burden on the hapū to monitor and 
challenge outcomes, raising costs, and creating greater risk of conflict 
while making it harder to fulfil their kaitiaki responsibilities. 

 

• BOE of Professor Margaret Mutu for Ngāti Kahu (Wai 3565, #A31) 

o At [36], raises concern that repealing this provision would allow the 
Crown to ignore the fact that Ngāti Kahu are mana whenua and mana 
moana in our rohe and that under our tikanga and Te Tiriti our hapū 
determine how resources are to be accessed and used. 

o At [37], the repeal could impact Ngāti Kahu’s access to justice rights in 
their standing to bring a case, undermining the importance of Ngāti Kahu 
as kaitaki in their rohe and an avenue to rally public support for their 
hapū.  

o At [38], the inability to take into account te Tirti rights when making 
decisions on energy efficiency and conservation could inhibit the ability 
of Ngāti Kahu to live on their land as they see fit. Many in their rohe are 
self-sustaining and ‘off-grid’ so laws, policies and regulations must take 
into account the practical reality of those in their rohe. The provision 
helps embed these considerations. 
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Environment Act 1986 

Long title 

Provision An Act to— 

(a) provide for the establishment of the office of Parliamentary Commissioner for the Environment: 

(b) provide for the establishment of the Ministry for the Environment: 

(c) ensure that, in the management of natural and physical resources, full and balanced account is taken 
of— 

(i) the intrinsic values of ecosystems; and 

(ii) all values which are placed by individuals and groups on the quality of the environment; and 

(iii) the principles of the Treaty of Waitangi; and 

(iv) the sustainability of natural and physical resources; and 

(v) the needs of future generation 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

• This is the Long Title of the Act. 

• In older statutes that do not have a separate purpose section, the Long Title is viewed as outlining the 
statute’s purpose and scope.  

• As such, it may be used as an interpretative aid when determining the meaning and effect of provisions 
within the Act. 

• The Environment Act establishes the office of the Parliamentary Commissioner for the Environment and 
the Ministry for the Environment.  

• In discharging any relevant functions under this Act, the Parliamentary Commissioner for the Environment 
and Ministry for the Environment should reasonably be guided by the ‘purpose’ of ensuring that, in the 
management of natural and physical resources, a full and balanced account is taken of the principles of 
the Treaty of Waitangi (alongside the other matters in para (c) of the Long Title). 

Provision enactment date Long title included in Act since 1 January 1987 commencement date.  



55 
 

Environment Act 1986 

Responsible agency/Minister Administered by Ministry for the Environment  

Minister for the Environment – Hon Nicola Grigg 

Relevant proposed amendment 
category 

The category of proposed amendments relevant to the Long Title is: 

• Standardise unintended variation in language  

However, there remains some uncertainty about the amendment of this provision in view of the Crown 
reference to the statement in the final Cabinet paper (Wai 3565, 3.1.35(a), para [28] at p 5) that “the ‘take 
into account’ standard will not work in all instances, and that a different approach may be required for 
purpose provisions, long titles, and appointment provisions” (Wai 3565, A61, at [89]).   

While this Act is not expressly mentioned in the most recent update by Crown counsel, it may fall within the 
scope of “drafting matters” upon which further advice may be received as the Bill drafting progresses (Wai 
3565, 3.4.10, at [19]). 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• At p 19, initial view of amending the long title of the Environment Act would 
likely give rise to uncertainty and is unlikely to result in any meaningful 
benefit, with a viable alternative of the title could be amended to have the 
words “the principles of” removed with likely minimal legislative effect. 
This may create some uncertainty about what is intended by the change. 

11 Apr 2025 Agency initial 
assessment 

• Option 1 (status quo) preferred agency option identified.  

• ‘We prefer Option 1. In the context of the legislation’s purpose (that a wide 
range of values and interests are considered in environmental 
management). Option 1 ensures consideration of Māori rights and 
interests and Crown obligations and preserves the flexibility necessary for 
the weighting and balancing of different rights and interests in different 
contexts. Option 1 is meaningful and appropriate in the context of the 
wider legislation (particularly the establishment of the Commissioner). The 
provision is consistent with broad obligations in this regard placed on the 
public service by nature of the Cabinet Manual, Legislative Design Advisory 
Committee Guidelines and the Treaty of Waitangi Cabinet Circular.’ p 77 
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23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Recommended retention of the section. Noted at p 145-146: the current 
provision forms part of the overall purpose and objective of the Act and 
adds clarity to interpretation of the functions assigned to the Ministry and 
the Commissioner. 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• MOJ noted at p 274: Ministry for the Environment officials advise there has 
been no legal challenge in relation to this provision in 38 years, suggesting 
its intentions are clear and is being implemented to general satisfaction. 

• Māori have a wide range of interests affected by the policy work of the 
Ministry for the Environment, providing for these interests in specific 
practical provisions would require substantial work and consultation with 
iwi, hapū, and whanau Māori. 

Aug 2025 Advisory Group 
Report 

• Notes that the Long Title has been in force for almost 40 years, p 63 

• Notes there would be no increased certainty from repealing the Long Title 
as (p 63): 

o all five matters in paragraph (c) are vague and subjective; and 

o if anything, the reference to the principles of the Treaty is the most 
definitive of them  

• Notes that, potentially, a reference to Treaty principles could be added to 
section 17, but doubts it would materially improve certainty in a very long 
and vague list of potential consideration 

• Recommended to standardise the reference to the Treaty. 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 
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20 Oct 2025 Draft RIS  • Retaining the status quo is the preferred option for MOJ. MfE has advised 
that there has been no legal challenge in relation to this provision in 38 
years, p 98 

• At this time, the preferred option in the then draft Cabinet paper is in line 
with Option Four, repeal. The Ministerial Oversight Group is seeking 
Cabinet agreement to repeal the provision, subject to agreement by the 
Minister for the Environment, p 98 

• Repealing the provision is not recommended as it would have uncertain 
legal effect. The courts may still find that the Treaty is relevant to the 
exercise of functions and powers under the Act. This option could also 
have a cooling effect on the importance bodies established under the Act, 
p 98 

• Risks damage to Māori-Crown relationship, p 99-100 

13 Nov 2025 RIS • No express comment made about this provision, likely reflecting the 
change in the proposed recommendation in the final Cabinet paper which 
is no longer to repeal the Long Title, but to ‘standardise unintended 
variation in language.’ 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• No evidence specifically on this legislation. 

• However, evidence in a number of briefs of evidence about the 
cumulatively effect of the proposals across the statutes within scope is 
relevant. 

• For example, BOE of Eru Kapa-Kingi for Toitū te Tiriti (Wai 3565, A57), at 
[27] – [28] in reference to this Act and others being amended he notes:  

o the widespread reforms proposed to repeal the Treaty clauses in five 
Acts and change the Treaty clauses in another ten Acts to only “take into 
account” will have a prejudicial effect on the way he can teach law, and 
the way that rangatahi Māori law students learn about the law and how 
they experience law school. The changes will heighten the already 
existing feelings of alienation in these spaces, and the disrespect 
towards te Tiriti that is already evident among some of the other 
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students and faculty.  

o these proposed changes will create a fundamental shift in how te Tiriti 
will be recognised in legislation moving forward and disconnect us from 
half a century of development carefully undertaken by successive 
government and the Courts through the blood sweat and tears of our 
people fighting for te Tiriti. 
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Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 

Section 3(3)(c) 

Provision 3. Outline of Act 

(1) This section is a guide to the overall scheme and effect of this Act, but does not affect the interpretation 
or application of the other provisions of this Act. 

Part 1 

(2) Subpart 1-  

(a) defines terms used in the Act; and 

(b) provides that the Act binds the Crown; and 

(c) provides for the application of the Act to the ships and aircraft of the New Zealand Defence 
Force and foreign States. 

(3) Subpart 2— 

(a) sets out the purpose of the Act; and 

(b) provides that the Act continues or enables the implementation of New Zealand’s 
international obligations relating to the marine environment; and 

(c) specifies how the Crown’s responsibility to give effect to the principles of the Treaty of 
Waitangi is recognised and respected by provisions of the Act. 

(4) Subpart 3 sets out the functions, duties, and powers of the Environmental Protection Authority and the 
Māori Advisory Committee, and regulates— 

(a) the Minister’s power to direct the EPA in relation to certain powers, duties, or functions 
exercised or performed by the EPA; and 

(b) the EPA’s power to delegate its decision-making function in relation to applications for 
marine consents to a committee or a board of inquiry hearing a resource consent application 
in relation to the same cross-boundary activity. 

Description  This is a descriptive contents provision, described as “a guide to the overall scheme and effect of this Act.” 

Secction 3(3)(c) identifies that Subpart 2 of Part of the Act specifies how the Crown’s obligation ‘give effect 
to’ the principles of the Treaty is ‘recognised and respected’ under the Act. Section 12 (addressed below in 

https://www.legislation.govt.nz/act/public/2012/0072/latest/link.aspx?search=sw_096be8ed81df5ee8_treaty_25_se&p=1&id=DLM3956145#DLM3956145
https://www.legislation.govt.nz/act/public/2012/0072/latest/link.aspx?search=sw_096be8ed81df5ee8_treaty_25_se&p=1&id=DLM3956159#DLM3956159
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The role of the provision and what 
it does within the scheme of the 
Act 

this table) is the specific Treaty provision within Subpart 2. 

Provision enactment date Section 3(3)(c) included in Act since 1 July 2014 commencement date.  

Responsible agency/Minister Administered by Ministry for the Environment  

Responsible Minister – Hon Nicola Grigg 

Relevant proposed amendment 

category 

The categories of proposed amendments relevant to section 3(3)(c) are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• No review to this section as any changes only if s 12 amended. 

11 Apr 2025 Agency initial 
assessment 

• Not specifically addressed by agency, as took the position that: ‘Section 3 
of the Exclusive Economic Zone and Continental Shelf (Environmental 
Effects) Act 2012 (the EEZ Act) is a guide to the overall scheme and effect 
of the Act but does not affect the interpretation or application of the other 
provisions. S 12 is the primary provision in the EEZ Act that addresses 
Treaty of Waitangi obligations.’ p 78   

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Changes to wording to occur as consequential amendments to s 12. 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• No further comment to 23 May analysis 

Aug 2025 Advisory Group 
Report 

• Notes both sections 3(3)(c) and 12 describe the contents of the Act and 
provide adequate direction as to Parliament’s intent 

• Recommendation to amend section 3(3)(c) to standardise the reference to 
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the Treaty, p 64. 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No comment made about this provision, but see comments in the context 
of section 12 in this table below. 

13 Nov 2025 RIS • No comment made about this provision, but see comments in the context 
of section 12 in this table below. 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• Outlined below in the evidence set out in the context of section 12 of the 
Act. 

Section 12 

Provision 12 Treaty of Waitangi 

In order to recognise and respect the Crown’s responsibility to give effect to the principles of the  Treaty of 
Waitangi for the purposes of this Act,— 

(a) section 18 (which relates to the function of the Māori Advisory Committee) provides for the Māori 
Advisory Committee to advise marine consent authorities so that decisions made under this Act may 
be informed by a Māori perspective; and 

(b) section 32 requires the Minister to establish and use a process that gives iwi adequate time and 
opportunity to comment on the subject matter of proposed regulations; and 

(c) sections 33 and 59, respectively, require the Minister and a marine consent authority to take into 
account the effects of activities on existing interests; and 

(d) section 46 requires the Environmental Protection Authority to notify iwi authorities, customary 
marine title groups, and protected customary rights groups directly of consent applications that may 
affect them. 

https://www.legislation.govt.nz/act/public/2012/0072/latest/link.aspx?search=sw_096be8ed81df5ee8_treaty_25_se&p=1&id=DLM3956168#DLM3956168
https://www.legislation.govt.nz/act/public/2012/0072/latest/link.aspx?search=sw_096be8ed81df5ee8_treaty_25_se&p=1&id=DLM3956179#DLM3956179
https://www.legislation.govt.nz/act/public/2012/0072/latest/link.aspx?search=sw_096be8ed81df5ee8_treaty_25_se&p=1&id=DLM3956180#DLM3956180
https://www.legislation.govt.nz/act/public/2012/0072/latest/link.aspx?search=sw_096be8ed81df5ee8_treaty_25_se&p=1&id=DLM3956212#DLM3956212
https://www.legislation.govt.nz/act/public/2012/0072/latest/link.aspx?search=sw_096be8ed81df5ee8_treaty_25_se&p=1&id=DLM3956198#DLM3956198
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Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This provision is a descriptive listing provision. 

It “recognises and respects” a central “give effect to” obligation on the part of the Crown in its chapeau and 
identifies the provisions within the Act through which that obligation is principally expressed, which relate to: 

• the Māori Advisory Committee of the EPA; 

• consultation requirements for Māori; 

• a ‘take into account standard’ for Ministers on the ‘effects of activities on existing interests’; and  

• the notification of relevant Māori groups regarding consent applications that may affect them.  

Provision enactment date Section 12 included in Act since 1 July 2014 commencement date.  

Responsible agency/Minister Administered by Ministry for the Environment  

Responsible Minister – Hon Nicola Grigg 

Relevant proposed amendment 

category 

The categories of proposed amendments relevant to section 12 are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• At p 20, initial view that section is clear and specific about how the Treaty 
applies and what is required. Viable alternative to repeal provision but this 
would create some uncertainty. 

11 Apr 2025 Agency initial 
assessment 

• Option 1 (status quo) preferred agency option identified.  

• ‘S 12 addresses the policy objective of providing for the Treaty relationship 
and the active protection of Māori rights and interests in the environment. 
S 12 aims to ensure Māori participate in decision-making and Māori 
interests and rights are taken into account, in the context of the 
sustainable management of the EEZ. The descriptive nature of s 12 
provides decision-makers with certainty as to how Treaty principles are 
given effect to in practice. S 12 is specific in terms of the steps decision- 
makers are expected to take in order to meet the Crown’s Treaty 
obligations. The specific requirements are appropriate and proportionate 
to the outcomes sought and largely represent best practice that would 
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likely be followed regardless of a specific legislative direction to do so (eg, 
in terms of consultation).’ p 95-96. 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Retain provision 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• The section is sufficiently specific about steps decision makers are 
expected to take, p 252 

• MfE considers the specific requirements are appropriate and proportionate 
to the outcomes sought, p 252 

• Repeal would cause lack of certainty and ambiguity, p 252-253. 

• Further specificity could be added as to the context of why each provision 
is included. This would not implicate how the provision applied, p 252. 

Aug 2025 Advisory Group 
Report 

• Notes both sections 3(3)(c) and 12 describe the contents of the Act and 
provide adequate direction as to Parliament’s intent 

• Recommendation to amend section 12 to standardise the reference to the 
Treaty and the formulation of the duty, p 64. 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on the 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
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increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 

13 Nov 2025 RIS • As above. 

Effect of amendment  Case law  • The provision has received settled guidance from the SC in Trans-Tasman 
Resources about how it should be weighed and this has informed practice 
for the last five year. Any change must therefore undergo specific analysis 
of the relevant context and also with meaningful engagement with Māori. 

• Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board 
[2021] NZSC 127 [2021] 1 NZLR at [149] – [150]. The Court held “When 
read with s 59, as s 12(c) itself directs, s 12 requires the DMC to take into 
account the effects of the activity on existing interests in a manner that 
recognises and respects the Crown's obligation to give effect to the 
principles of the Treaty.231 That is a strong direction. And that direction can 
only be given effect through the way in which the DMC interprets and 
applies the relevant factors in s 59(2). … Ultimately, it was not contended 
that s 12 has the effect of ousting Treaty principles. That is not surprising, 
given the Treaty's constitutional significance.” 

Prejudice as set out in 
claimant and interested 
parties’ evidence 

• Joint BOE of Tukoroirangi Morgan and Donna Flavell for Waikato and NICF, 
at [84] (Wai 3565, #A43) 

o Amendments will impact ongoing efforts of the Waikato to ensure the 
sustainable health and wellbeing of their coastal waters and 
resources in the face of continuing demands for maritime 
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development, including seabed mining (noting also that Waikato’s te 
Tiriti claims in respect of its west coast harbours and adjacent waters 
remain to be settled). This therefore will have wider impacts on 
Waikato’s remaining claims. 

• BOE of Herbert Vincent Rihari for Ngāti Torehina ki Matakā, at [39] (Wai 
3565, #A38) 

o As the Act provides for burial at sea, Ngāti Torehina have had 
significant issues with the disposing of tūpāpaku in our moana and 
kāpata kai without any consultation or importantly their consent, only 
‘notification’ from the Environmental Protection Authority to brace 
ourselves for the degradation to our tapu. Therefore, a reduction in Te 
Tiriti obligations, will only lead to more degradation and the disposing 
of mate in our waters and sources of kaimoana, without mana 
whenua consent or engagement. 

• BOE of Professor Margaret Mutu for Ngāti Kahu, at [59] (Wai 3565, #A31) 

o If consideration of Ngāti Kahu interests is removed from the statutory 
regime, there is a valid fear that the mauri of their rohe moana could 
be at risk of seabed mining or other destructive commercial activities. 
This would be a devastating disruption to their responsibilities as 
kaitiaki, and to their ability to provide for their people through 
harvesting kaimoana both customarily and commercially. 

• BOE of Dianne Rump for at [20]-[24]: Wai 3565 A036 

o In 2016, the Muaūpoko Tribal Authority supported their whanaunga in 
opposing Trans-Tasman Resources’ request to mine iron sands in the 
South Taranaki Bight, Ms Rump acknowledged the role of the ‘give 
effect to’ standard in their opposition to the application, preventing 
loss and destruction of mātauranga Māori. She notes the current 
proposal to reduce the power of the Treaty reference in the Act would 
undermine hapū, iwi and Māori voices and concerns about such 
projects.  
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Hazardous Substances and New Organisms Act 1996 

Section 8 

Provision 8. Treaty of Waitangi 

All persons exercising powers and functions under this Act shall take into account the principles of the 
Treaty of Waitangi (Te Tiriti o Waitangi). 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

The section is an operative provision. 

It applies a ‘take into account’ standard to all persons exercising powers and functions under the Act.  

The Act’s wider purpose is to protect the environment, and the health and safety of people and 
communities, by preventing or managing the adverse effects of hazardous substances and new organisms. 

The other provision relating to Māori interests in the Act is in section 6(e) which requires all persons 
exercising powers and functions under the Act to “take into account”, among other matters, “the 
relationship of Māori and their culture and traditions with their ancestral lands, water, sites, waahi tapu, 
valued flora and fauna, and other taonga.”  

Provision enactment date Section 8 included in Act since 8 August 1996 commencement date.  

Responsible agency/Minister Administered by Ministry for the Environment  

Responsible Minister – Hon Nicola Grigg 

Relevant proposed amendment 

category 

The categories of proposed amendments relevant to section 8 are: 

• Standardise unintended variation in language  

• Make Treaty provision more specific  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• A viable option is to maintain the wording, however more information is 
needed regarding policy guidance and jurisprudence that guides the 
interpretation of the section, p 24 

• The section could be amended and clarified to specify what taking into 
account the Treaty would require in the exercise of each power and 
function, p 24 
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11 Apr 2025 Agency initial 
assessment 

• Status quo (retain the provision as is) preferred agency option identified.  

• ‘The provision addresses the policy objective of requiring decision makers 
to consider Maori rights and interest in the environment and the principles 
of active protection and equity when making decisions in relation to 
preventing and managing the adverse effects of hazardous substances 
and new organisms.  

• It is meaningful and appropriate in context of the wider and related 
legislation, and the surrounding body of law. Its certainty of application in 
its broader legislative context is evidenced by the provision having been 
tested both in the courts and Waitangi Tribunal, and by a Royal 
Commission. After 30 years of operation the application of Section 8 is 
well understood.’ p 112.  

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Retain provision 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• MfE consider the flexibility provided by the general operative provision is 
crucial because it allows the EPA to consider the unique circumstances of 
each application and the specific policy context, ensuring that decisions 
are made with a comprehensive understanding of the potential impacts on 
Māori communities. They advise that after nearly 30 years the application 
of section 8 is well understood, p 217-218 

• The provision is intended to apply to the whole Act and mechanisms for 
how the EPA operates in accordance with section 8 are set out in the Act, p 
218 

• Could be amended to apply more specificity, p 218  

• Given the range of rights and interests involved, and the case-by-case 
contextual nature of decisions made under HSNO, it may be difficult to 
determine and describe all situations Treaty interests should be 
considered. There is a risk such a provision would insufficiently account 
for Treaty interests, 218 
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• Repeal may result in uncertainty and increase the risk of legal challenge, p 
219 

Aug 2025 Advisory Group 
Report 

• Notes it is not immediately clear how the principles of the Treaty of 
Waitangi would apply to a number of the functions, especially 
administrative functions, included in the Act, and notes that section 6(d) of 
the Act also requires persons exercising functions, powers, and duties 
under the Act to take into account the relationship of Māori and their 
culture and traditions with their ancestral lands, water, sites, waahi tapu, 
valued flora and fauna, and other taonga, p 65 

• Recommendation to amend section 8 to convert the provision into a 
descriptive clause, identifying what Parliament considers to be the 
relevance of the Treaty to the responsibilities, powers, and functions under 
the Act, p 65 

• If what is required cannot be articulated, the clause should be repealed, p 
65 

• This will require Ministers to decide what they consider to be the Treaty 
interests in the context, how they should be reflected, and then to specify 
them. Those are policy questions for Ministers with advice from agency 
officials and TPOG as appropriate, p 65 

5 Sep 2025 Ministerial 
briefing 

• No comment 

5 Sep 2025 Draft Cabinet 
Paper 

• Noted this Act includes a broad operative provision requiring all persons 
exercising powers and functions under the Act to take into account the 
Treaty principles, p 318  

• MOG proposes the provision should be converted into a descriptive clause 
identifying what Parliament considers to be the relevance of the Treaty to 
the specific powers and functions under the Act. If what is required cannot 
be articulated, the provision should be repealed, p 318 
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20 Oct 2025 Draft RIS • Retaining the status quo is the preferred option for MOJ. MfE has advised 
that the flexibility of the current provision is crucial, p 105 

• Section 8 is well understood by decision-makers and implementation is 
well established, p 105 

• Amendments risk undermining flexibility, p 105 

• The preferred option in the Cabinet paper is aligned with Option Four, 
repeal. The Ministerial Oversight Group is seeking Cabinet agreement to 
repeal the provision, subject to agreement by the Minister for the 
Environment, p 105 

13 Nov 2025 RIS • At p 123 (at [93] - [96]) the RIS notes:  

o Retaining the status quo is the preferred option, and section 8 is well 
understood by decision-makers and implementation approaches are 
well-established. 

o The proposal to amend section 8 to be more prescriptive in line with 
Option Three is not recommended as it introduces uncertainty by 
restricting flexibility in a way that is impractical and undermines the 
ability of the EPA to consider unique circumstances of each 
application, and (stated earlier on p91) negatively impacts Māori 
interests. 

o Option Three would benefit from further analysis and consultation with 
the EPA and Māori to determine whether it is feasible to design 
changes that balance the need for flexibility with the Review’s 
objectives of clarity and specificity. 

o Progressing any options for change without undertaking good faith 
consultation with Māori risk damage to Māori-Crown relationship that 
could outweigh potential benefits. 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Sheridan Aroha Waitai for Wai 262 Taumata Whakapūma: Wai 
3565, A59, at [39] 

o Concerned the proposed amendments will adversely impact on the 
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Crown’s ability to implement recommendations from Wai 262 claim and 
report 

o There have already been delays with to implementing those 
recommendations, and to actively engage with Māori communities 
about solutions to a protection framework that centres Māori as kaitiaki, 
and mātauranga.  

 

• BOE of Professor Margaret Shirley Mutu for Te Rūnanga-a-Iwi o Ngāti Kahu 
Charitable Trust and Ngāti Kahu: Wai 3565 A31, at [49]-[51] 

o The provision in the Hazardous Substances and New Organisms Act 
2000 appears to be sufficiently specific  

o  That Act is nearly thirty years old. If this provision was not specific 
enough then it would have already been amended by now, or at the very 
least there would be some evidence of issues caused by a lack of 
specificity.  

o Concerns amendment might result in the mauri of whenua, of moana, 
being further tainted by agricultural runoff or industrial chemicals.  

o No way to comment about certainty of effects without seeing finalised 
drafting but can be certain that they will not be Tiriti-compliant without 
input from Māori. 
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Land Transport Management Act 2003 

Section 4 

Provision 4. Treaty of Waitangi 

In order to recognise and respect the Crown’s responsibility to take appropriate account of the principles of 
the Treaty of Waitangi and to maintain and improve opportunities for Māori to contribute to land transport 
decision-making processes, sections 18, 18A, 18G, 18H, and 100(1)(f) provide principles and requirements 
that are intended to facilitate participation by Māori in land transport decision-making processes. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

The section is a descriptive provision. 

It recognises the Crown’s responsibility to ‘take appropriate account’ of the principles of the Treaty and to 
‘maintain and improve opportunities for Māori’, through providing principles and requirements to facilitate 
participation by Māori in the following decision-making processes: 

• Sections 18 to 18A – which concerns consultation requirements in the reparation of regional land 
transport plants, and requirements per the Local Government Act s 82; 

• Section 18B – which concerns the approval process for a regional land transport plan by regional 
council; 

• Section 18G – which provides for specific consultation with Māori on particular activities that are 
likely to affect Māori land, treaty settlement land (or land to be included in a treaty settlement; or 
Māori historical, cultural or spiritual interests. 

• Section 18H – which outlines a specific requirements for NZTA and relevant organisations to be 
funded to have processes that support Māori contribution to decision making.  

• Section 100(1)(f) – in which the Minister may require NZTA in its statement of intent show steps 
taken to foster development of Māori capacity to contribute to land transport decision-making. 

Provision enactment date Section 4 included in Act since 12 November 2003 commencement date.  

Responsible agency/Minister Administered by Ministry of Transport 

Minister for Transport Hon Chris Bishop 
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Relevant proposed amendment 
category 

The category of proposed amendments relevant to section 4 is: 

• Repeal the provision entirely 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• Initial view is to maintain the wording as s 4 and the referenced sections 
provide clear guidance on how agencies should consult with all New 
Zealanders (s 18A) and specifically Māori (ss 18G, 18H) on land transport 
processes, p 26-27 

• Could amended to remove “the principles of” with minimal legislative effect. 
This may create some uncertainty about what is intended by the change. 

• Section is descriptive so the listed sections would still operate if s 4 is 
repealed, however repeal would result in uncertainty as to the legal effect on 
the listed sections. 

11 Apr 2025 Agency initial 
assessment 

• ‘Our initial indicative recommendation is to maintain the current clause, as: 

o It is clearly worded and reflects best practice advice  

o Our limited engagement to date suggests the clause is performing its 
desired function, and has provided no evidence of confusion 
stemming from the reference to Treaty principles Engagement  

o No alternative wording has been suggested that would increase 
clarity or consistency across clauses  

o Significant additional work would be required to define, understand 
and manage the other two options, and we do not have sufficient 
information at this point in the process to recommend these over the 
status quo.’ p 181 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Retain provision. 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• Repealing the provision would not remove the obligations conferred by the 
operative provisions referenced in this provision, but it would remove clarity 
about the reason for the operative provisions. Removing the provision would 



73 
 

Land Transport Management Act 2003 

therefore: ( p 255) 

o Create uncertainty about the application of the Treaty to decision 
making under the Act. This could increase the scope for judicial 
involvement and interpretation. 

o Create confusion about the purpose and importance of the operative 
provisions.  

o Make it more difficult for agencies to prioritise and fund their actions 
under the signposted provisions, which could have a negative impact 
on Māori rights and interests. 

• It concludes that “The provision appears to be sufficiently clear and certain,” 
p 255 

Aug 2025 Advisory Group 
Report 

• Notes the provision describes what the Act does and provides certainty as 
to Parliament’s intent., pp 34 and 66 

• Notes the Crown’s responsibility here is described as “to take appropriate 
account of” rather than the more usual “give effect to”, but says that does 
not mean the provision is wrong if, in the context of this Act, Parliament does 
not think the obligation is absolute, and there may be other things to be 
taken account of as well, p 66 

• Notes that, possibly, the less onerous provision is more a reflection of the 
relative age of this Act in the Treaty clause process, p 66 

• Recommendation is to amend section 4 “to standardise the reference to the 
Treaty and the formulation of the duty,” p 66 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision. 

20 Oct 2025 Draft RIS  • Section 4 of the Land Transport Management Act already has a description 
of the relevant of the Treaty to the provision so it is difficult to identify how 
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it could be made more prescriptive, p 109 

13 Nov 2025 RIS • Notes that the preferred option in the Cabinet paper is to repeal this section 
but the RIS recommends the status quo, p 90  

• Notes the provision clearly sets out how Parliament has provided for the 
context of the Treaty and there is no evidence to indicate this provision is 
causing uncertainty, at [99] p 129  

• Repealing descriptive provisions is not recommended and, if repealed, this 
will become less clear and create uncertainty, at [100] p 129 

• When considering whether the section could be amended to make it more 
prescriptive, the advice noted that “it is not possible to identify how [this 
section] it could be made more prescriptive,” p 128 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Dianne Rump for Muaūpoko Tribal Authority: Wai 3565 A036, at [9]-
[15] 

o Ms Rump noted the change to the Land Transport Management Act is 
incredibly consequential to her iwi due to involvement as an iwi partner 
in the largest construction project in Aotearoa New Zealand at the 
moment, the Ōtaki to North Levin expressway.  

o She notes the NZTA regularly reminds them the Treaty clause is a key 
reason why their approach has been to form a partnership with iwi, 
which allows iwi participation in the project.  

o Her evidence outlines how they have seen concerns listened to and 
plans adjusted to meet them. She notes this is not a veto, but means 
even when final decisions are not iwi preference, they can see how 
knowledge and information from kaumatua and consultants is treated 
by NZTA with respect and care.  

 

• BOE of Margaret Mutu for Te Rūnanga-a-Iwi o Ngāti Kahu Charitable Trust 
and Ngāti Kahu: Wai 3565 A036, at [39]-[41] 

o Raises concerns about a growing relationship with NZTA stagnating or 
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deteriorating and risking their right as mana whenua to contribute to 
land transport decision-making processes in their rohe. 

o This is of specific relevance as Ngāti Kahu are working with NZTA on 
projects on State Highway 10, and State Highway 1. The reclamation 
of land at Mangōnui Harbour in order to construct State Highway 10 
severely damaged the mauri of the harbour and completely destroyed 
extensive kaimoana gathering areas highlighting the importance of 
Ngāti Kahu having relationship with NZTA going forward. 

o Concern involvement in land transport decision-making processes will 
be at the total discretion of Waka Kōtahi employees and this might 
result in even further destruction of whenua, moana and resources like 
at Mangōnui Harbour.  
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Local Government Act 2002 

Section 4 

Provision Treaty of Waitangi  

In order to recognise and respect the Crown’s responsibility to take appropriate account of the principles of 
the Treaty of Waitangi and to maintain and improve opportunities for Māori to contribute to local 
government decision-making processes, Parts 2 and 6 provide principles and requirements for local 
authorities that are intended to facilitate participation by Māori in local authority decision-making processes. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

Section 4 is a descriptive listing provision. 

It recognises the Crown’s responsibility to ‘take appropriate account’ of the principles of the Treaty and to 
‘maintain and improve opportunities for Māori’ to contribute to local government decision-making 
processes’, through providing principles and requirements to facilitate participation by Māori in the 
decision-making processes in part 2 and 6 of the Act.  

In turn: 

• Part 2 provides for the purpose, role and powers of local authorities, including the principle that local 
authorities “should provide opportunities for Māori to contribute to its decision- making processes”.  

• Part 6 contains provisions that impose specific obligations on local authorities in relation to the 
involvement of Māori in decision-making processes. 

Provision enactment date Section 4 included in Act since it came into force on 1 July 2003 

Responsible agency/Minister Administered by Department of Internal Affairs  

Minister for Local Government – Hon Simon Watts 

Relevant proposed amendment 
category 

The category of proposed amendment relevant to section 4 is: 

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 

3 Mar 2025 MOJ desktop 
assessment 

• Initial view is to maintain wording because the section is descriptive and is 
sufficiently clear, p 28-29 

• Could amended to remove “the principles of” with minimal legislative 
effect. This may create some uncertainty about what is intended by the 
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key documents referenced in the 
Explanatory Note.  

change. Would need to work with DIA closely on appropriate processes if 
so. 

• Section is descriptive so the listed sections would still operate if s 4 is 
repealed, however repeal would result in uncertainty as to the legal effect 
on the listed sections. 

11 / 14 Apr 2025 Agency 
initial assessment 

No assessment was included in the materials filed with the Tribunal. 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

Recommended amending provision. 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• Recommended amendment to make the provision more specific and align 
with other similar provisions, p 257 

• Specific provisions related to improving Māori participation in local 
government decision-making in Part 6 are interpreted alongside general 
provisions regarding how councils make decisions (e.g. sections 76-87). 
Consideration should be given as to how to provide for this relationship 
when specifying certain provisions in section 4, 257 

• Repealing or amending the provision in a way that removes the reference 
to the Treaty would result in uncertainty about the extent and nature of the 
Treaty obligations of local authorities, which would increase the risk of 
litigation, p 257 

Aug 2025 Advisory Group 
Report 

• Considered that, although it is somewhat vague, the language “recognise 
and respect” has a heritage now and that it works – that has been 
reinforced by the High Court in Hart v Marlborough District Council which 
interpreted section 4 of the Local Government Act 2002, at [28] p 32 

• Suggests “a more direct and accurate terminology would be to say that the 
local authority or other non-Crown entity has a duty to “assist the Crown to 
meet its Treaty obligations”, then describe how that is to be done using 
descriptive provisions”, at [31] p 33 
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• Notes the provision describes what the Act does and provides certainty as 
to Parliament’s intent, p 67 

• Recommendation to amend section 4 to standardise the reference to the 
Treaty and formulation of the duty, p 67 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on the 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 

13 Nov 2025 RIS • As above, but adds in Appendix A the Ministry for Regulation view that the 
proposal for this provision is exempt from the requirement to provide a RIS 
because: 

o The proposed amendment is “to clarify the nature and extent of 
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Treaty responsibilities imposed on Crown entities or non-Crown 
actors” and 

o “The intention of this proposal is to clarify the status quo. It is not 
intended to be a policy change.” (p 142) 

Effect of amendment  Case law  In Hart v Marlborough District Council [2025] NZHC 47, the High Court stated 
that “s 4 of the Local Government Act presents a legitimate approach by 
Parliament to giving effect to the principles of the Treaty of Waitangi.” 

Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Hilda Halkyard-Harawira: Wai 3565 A040, at [53c] 

o Ms Halkyard-Harawira raises concerns around the silencing of Māori 
voices in local government at a time when Māori ward abolition is 
already undermining Māori representation. As a Māori ward councillor 
on Far North District Council, she notes she relies on the Local 
Government Act’s Treaty provisions in decisions that directly affect 
our communities. 

o Her view is removal would silence Māori voices at the council table.  

 

• BOE of Margaret Mutu for Te Rūnanga-a-Iwi o Ngāti Kahu Charitable Trust 
and Ngāti Kahu: Wai 3565 A031, at [61] 

o Ms Mutu raises significant alarm about the proposed reform to the 
Local Government Act, noting Ngāti Kahu have experienced 
numerous issues with Local Government for decades, including the 
imposition of rates over their whenua and a pattern of disregard for 
breaches of resource consents and other regulations by developers 
which negatively impact upon Ngāti Kahu.  

o She notes they will experience these and more prejudices to a 
significant extent if Local Government is empowered to further 
disregard Ngāti Kahu as a result of the Crown’s ‘standardisation’ of 
the Local Government Act.  
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Mental Health and Wellbeing Commission Act 2020 

Section 3(b)(i) 

Provision Treaty of Waitangi (Te Tiriti o Waitangi)  

In order to recognise and respect the Crown’s responsibility to take appropriate account of the Treaty of 
Waitangi, and with a view to achieving better and equitable mental health and wellbeing outcomes for Māori,—  

… 

(b) section 9(1) requires the board to ensure that the Commission maintains systems and processes to 
ensure that, for the purposes of carrying out its functions under this Act, the Commission has the 
capability and capacity—  

(i) to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its principles 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

Section 3 is an descriptive listing provision. 

It ‘recognises’ the Crown’s responsibility to ‘take appropriate account’ of the Treaty and identifies the key 
provision of the Act that advances that obligation with the objective of achieving better and equitable mental 
health and wellbeing outcomes for Māori, which is section 9(1) which requires the Commission to have the 
capability and capacity to ‘uphold’ the Treaty and its principles. 

It provides an interpretive aid the meaning and application of section 9(1) of the Act as it shows the Crown 
obligation that is purposively being reflected through the duty under section 9(1). 

Provision enactment date Section 3(b)(i) included in Act since 9 February 2021 commencement date.  

Responsible agency/Minister Administered by Ministry of Health 

Minister for Mental Health – Hon Matt Doocey 

Relevant proposed amendment 
category 

The categories of proposed amendments relevant to section 3(b)(i) are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 3 Mar 2025 MOJ desktop 
assessment 

• Noted no need to review this section - any changes would occur if the 
substantive provision is amended, p 29 
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This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

 

11 Apr 2025 Agency initial 
assessment 

• No preference between options identified, as agency notes that s 17 of the 
Act requires the Minister of Mental Health to commence a review of the 
operation and effectiveness of the Commission after 5 years from the 
commencement of the Act (expected for early 2026), and it preferred the Act 
be exempt from the Treaty clause review to avoid duplication of work.  

• Comments on options identified are: p 175 

o ‘Maintain the status quo – minimal impact. This provision does not 
create a situation of unfairly favourable treatment for Māori because 
any systems and processes the Commission might develop based on 
this provision can be utilised to address needs-based issues with any 
high-needs group. They could indeed be considered merely good 
engagement practice given the Commission’s role as system 
watchdog.’  

o ‘Delete the provision – even if the provision were deleted, the 
Commission would probably have a strong focus on Māori because 
of their higher needs, and the Ministry would likely require this of it. 
The Commission does not distribute funding or resources, nor deliver 
services, so there would be no financial or service impact.’  

o ‘Amend the provision – the provision could be amended to have more 
specificity about why and how the Commission should uphold the 
Treaty and its principles. This would however have both pros and 
cons.’  

o ‘Amend the provision with the addition of more clarity of what the 
Commission should do to uphold the Treaty and its principles. 
However, this clarity should still be at the high, structural level rather 
than the day to day business of the Commission.’ 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Recommended amendment 
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30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• Any changes should be made as consequential amendments to s 9(1)(a), p 
285 

Aug 2025 Advisory Group 
Report 

• Amend section to standardise reference to Treaty and the formulation of the 
duty, p 68 

• See also comments regarding section 9 in this table below 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on the 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 

o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125 
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13 Nov 2025 RIS • As above, but adds in Appendix A the Ministry for Regulation view that the 
proposal for this provision is exempt from the requirement to provide a RIS 
because (p 142): 

o The proposed amendment is “to clarify the nature and extent of 
Treaty responsibilities imposed on Crown entities or non-Crown 
actors” and 

o “The intention of this proposal is to clarify the status quo. It is not 
intended to be a policy change.”  

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Papaarangi Reid for Te Ohu o Rata: Wai 3565 A055 

o She noted poor mental health is a consequence of other health 
inequities for Māori, racism, colonisation, trauma, cultural 
disconnection. Weakening the Commission is concerning as the 
provisions are critical to mitigate current inequities and well 
documented government failures in mental health care for Māori, at 
[15]. 

 

• BOE of Rangiamohia Dansey-White for Ngāti Te Rangiunuora me Ngāti 
Pikiao: Wai 3565 A012 

o Ms Dansey-White notes rangatahi Māori face disproportionate health 
challenges, including mental health and wellbeing and these 
challenges are felt acutely within her rohe. The Treaty provisions exist 
precisely to place obligation on the Crown to address those 
disparities in a culturally appropriate way. Their weakening removes 
the legislative pressure to do so and entrenches inequity into the next 
generation – the generation who will live longest with the 
consequences, at [45] 
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Section 9(1)(a) 

Provision Additional collective duty of board  

(1) The board must ensure that the Commission maintains systems and processes to ensure that, for the 
purposes of carrying out its functions under this Act, the Commission has the capability and capacity—  

to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its principles 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

Section 9 is an operative provision. 

It places duty on the board to ensure that Commission has systems and processes to ensure that it has the  
capability and capacity to uphold the Treaty and its principles for the purpose of performing its functions 
under the Act. 

Provision enactment date Section 9(1)(a) included in Act since 9 February 2021 commencement date.  

Responsible agency/Minister Administered by Ministry of Health 

Minister for Mental Health – Hon Matt Doocey 

Relevant proposed amendment 
category 

The categories of proposed amendments relevant to section 9(1)(a) are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

Initial view is that the provision could be amended to clarify how the Board 
implement this requirement, p 30 

11 Apr 2025 Agency initial 
assessment 

See analysis above for section 3(b)(i) 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

Recommended amending but noted retention was a viable alternative. 

30 May 2025 ‘summaries 
of analysis paper’ to 

• Ministry of Health has indicated a preference that this Act be exempt from 
the Treaty provisions review process to avoid duplication of work until the 
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Advisory Group (no rec) more substantive review of the Commission gets underway, p 244 

• The term “uphold” does not have many other precedents in legislation — 
the provision could be amended to use one of the more standard 
formulations such as “have regard to” or “give effect to”, p 244 

• The exact language to be used would require further consideration, p 244 

Aug 2025 Advisory Group 
Report 

• Notes section 9(1)(a), and also section 3(b)(i) above, describe what the Act 
does and provide certainty as to Parliament’s intent, but says that the 
language of “uphold” is vague and difficult to apply in practice, p68 

• Notes the language is more suited to settlement Acts, perhaps, and they 
do not think vague terms like “uphold” and “honour” should escape that 
genre of Acts, p 68 

 

• Recommendation to amend section to standardise reference to Treaty and 
the formulation of the duty, p 68 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision. 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision. 

20 Oct 2025 Draft RIS • No specific comment about this provision, but general comments on the 
Option 5 proposal are relevant as follows: 

o The impact of this change on the interpretation of these provisions 
and the Crown’s ability to uphold its Treaty obligations is uncertain. It 
would be context specific and depend on the nature of the Treaty 
interest(s) and the provision type, p 124 

o Changing the weighting of the direction of existing provisions risks 
increasing uncertainty and litigation, at least in the short- to medium-
term while new practice approaches are established and some new 
provisions may be tested by the Courts, p 125 
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o Feasibility of this option would vary, p 125  

o The Waitangi Tribunal’s interim report, Ngā Mātāpono, indicates that 
Māori claimants are particularly concerned over any changes that 
would seek to reduce or remove existing Treaty protections in 
legislation. This suggests that this option is unlikely to be well-
received by Māori, particularly given the lack of engagement to date, p 
125. 

13 Nov 2025 RIS • As above, but records, in Appendix A, the Ministry for Regulation view that 
the proposal for this provision is exempt from the requirement to provide a 
RIS because: 

o The proposed amendment is “to clarify the nature and extent of 
Treaty responsibilities imposed on Crown entities or non-Crown 
actors” and 

o “The intention of this proposal is to clarify the status quo. It is not 
intended to be a policy change.” (p 142) 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Papaarangi Reid for Te Ohu o Rata: Wai 3565 A055 

o She noted poor mental health is a consequence of other health 
inequities for Māori, racism, colonisation, trauma, cultural 
disconnection. Weakening the Commission is concerning as the 
provisions are critical to mitigate current inequities and well 
documented government failures in mental health care for Māori, at 
[15]. 

 

• BOE of Rangiamohia Dansey-White for Ngāti Te Rangiunuora me Ngāti 
Pikiao: Wai 3565 A012 

o Ms Dansey-White notes rangatahi Māori face disproportionate health 
challenges, including mental health and wellbeing and these 
challenges are felt acutely within her rohe. The Treaty provisions exist 
precisely to place obligation on the Crown to address those 
disparities in a culturally appropriate way. Their weakening removes 
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the legislative pressure to do so and entrenches inequity into the next 
generation – the generation who will live longest with the 
consequences, at [45] 
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Oranga Tamariki Act 1989 

Section 4(1)(f) 

Provision 4. Purposes 

(1) The purposes of this Act are to promote the well-being of children, young persons, and their families, 
whānau, hapū, iwi, and family groups by— 

… 

(f) providing a practical commitment to the principles of the Treaty of Waitangi (te Tiriti o 
Waitangi): 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This is a purpose provision. 

It includes ‘providing a practical commitment to’ the principles of the Treaty as part of the overarching 
purpose of promoting the well-being of children, young persons, and their families, whānau, hapū, iwi, and 
family groups.  

It provides an interpretative lens, alongside the other matters in section 4(1), through which to consider the 
meaning and application of the provisions within the Act.  

Provision enactment date • Treaty reference originally included in 2019 amendments, coming into force on 1 July 2019. 

• Amended in 2025 following the repeal of s 7AA to remove the words ‘in the way described in this Act’ at 
the end of the sentence. 

Responsible agency/Minister Administered by Oranga Tamariki 

Minister for Children – Hon Karen Chhour 

Relevant proposed amendment 
category 

The category of proposed amendment relevant to section 4(1)(f) is: 

• Standardise unintended variation in language  

However, the Crown has since confirmed that, as a purpose provision, s 4(1)(f) is to be subject of further 
advice on the appropriate treatment of the “take into account” standard which may lead to amendment (Wai 
3565, A61, at [90] and Wai 3565, 3.4.10, at [16]). 
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Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• Noted it was unclear what the impacts would be ahead of the proposed 
repeal of s 7AA, p 30 

• Policy work on amending or repealing s 4(1)(f) may need to occur after the 
repeal of 7AA Bill has concluded. 

11 / 14 Apr 2025 Agency 
initial assessment 

• No assessment was included in the materials filed with the Tribunal. 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Recommended retaining the provision. 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• Retaining the provision provides a clear signal that Parliament considers 
the Act to have been drafted in a Treaty consistent manner. A broad 
purpose provision also most accurately describes and therefore provides 
clarity on how the Treaty applies in this context, p 271 

• While this means there is a degree of uncertainty about how section 4(1)(f) 
is to be applied in practice, such flexibility enables consideration of the 
diversity of situations and relationships this Act applies to. 

• Amending would require significant work to determine how it would impact 
the decisions of judged under the Act, p 271-272 

• Repeal risks creating more uncertainty. 

• The courts are unlikely to interpret Oranga Tamariki’s Treaty obligations as 
being constrained (Barton Prescott), p 271 

Aug 2025 Advisory Group 
Report 

• Notes the language of ‘practical commitment’ is also used in the Children’s 
Act 2014, but in direct reference to te Tiriti o Waitangi/the Treaty of 
Waitangi rather than its principles, p 69 

• Notes the term “practical commitment” is not used in any other Act that 
they are aware of, p 69  

• Notes that, as the Act has been considered recently in the Waitangi 
Tribunal, they  do not feel it is appropriate to recommend any change to the 
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term “practical commitment”. 

• Recommendation to amend section to standardise reference to Treaty, p 
69 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision 

20 Oct 2025 Draft RIS No comment made about this provision. 

13 Nov 2025 RIS No comment made about this provision 

Effect of amendment  Case law  • In Barton Prescott v Director-General of Social Welfare (1997) (Barton 
Prescott) the High Court found that since the familial organisation of Māori 
must be seen as a taonga, "all Acts dealing with the status, future and 
control of children are to be interpreted as coloured by the principles of the 
Treaty of Waitangi”. 

Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Toni Lee James Jarvis: Wai 3565 A048 

o Concerns the provision is already weak and the reforms propose to 
weaken it further, at [5] 

o Tamariki and mokopuna Māori are already not honoured and 
safeguarded in the system, at [5] 

o Treaty provisions are an opportunity to get iwi, hapū and whānau foot 
in the door so they can do their best to protect Tamariki, p [8] 

o Deeply concerned about consequences of changes to provisions 
without any Māori input, at [9] 

• Joint BOE of Tukoroirangi Morgan and Donna Flavell for Te Whakakitenga 
o Waikato and NICF: Wai 3565 A043 

o If section 4(1)(f) is changed, it will compound existing challenges that 
we are experiencing since the repeal of s 7AA and will have a chilling 
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effect on iwi engagement by OT, at [48] 

o Have already seen impacts from 7AA repeal through delays in contract 
updates, undermining the Strategic Partnership Agreement between 
the iwi and OT, at [51] 

o Noted lack of communication with leadership in OT and that OT is 
already underperforming in their Treaty obligations, with Tamariki and 
whānau Māori as the ones who suffer because of this, at [53]-[54] 
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Organic Products and Production Act 2023 

Section 4 

Provision 4. Te Tiriti o Waitangi/Treaty of Waitangi 

In order to recognise and respect the Crown’s responsibility to give effect to the principles of te Tiriti o 
Waitangi/the Treaty of Waitangi, this Act provides that,— 

(a) with respect to section 73 (which relates to 3-yearly reviews of cost recovery), the relevant Minister 
must be satisfied there has been consultation with Māori (or their representatives) that appear to the 
Minister likely to be substantially affected in relation to the review; and 

(b) with respect to the following provisions (which relate to powers to make regulations, or to issue 
notices supplementing organic standards), before recommending the making of regulations or 
issuing a notice, the relevant Minister or relevant chief executive, as the case may be, must be 
satisfied that there has been consultation with Māori (or their representatives) that appear to the 
consulter likely to be substantially affected by the regulations or notice: 

(i) section 130 (organic standards regulations): 

(ii) section 133 (general power to make regulations): 

(iii) section 134 (regulations relating to tracing and recall): 

(iv) section 135 (regulations relating to verification): 

(v) section 138 (exemptions for classes of persons): 

(vi) section 139 (regulations imposing fees and charges): 

(vii) section 140 (regulations imposing levies): 

(viii) section 141 (regulations providing for exemptions, waivers, and refunds for a class of person 
or case): 

(ix) section 142 (notices supplementing organic standards); and 

(c) with respect to section 150 (which relates to the power to establish advisory councils), the relevant 
Minister must ensure that any advisory council includes appropriate and suitably representative 
Māori membership. 

https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=DLM4356013#DLM4356013
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=DLM4356013#DLM4356013
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=DLM4356009#DLM4356009
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS312880#LMS312880
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS312883#LMS312883
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS679669#LMS679669
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS686559#LMS686559
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS312885#LMS312885
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS312887#LMS312887
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS312889#LMS312889
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS312890#LMS312890
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS651815#LMS651815
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?id=LMS440860#LMS440860
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Description  

The role of the provision and what 
it does within the scheme of the 
Act 

The section is a descriptive listing provision. 

It “recognises and respects” a central “give effect to” obligation on the part of the Crown in its chapeau and 
identifies the provisions within the Act through which that obligation is principally expressed.  

Those particular provisions in turn relate to: 

• consultation undertaken with Māori about 3-yearly reviews of cost recovery; 

• consultation with Māori before making certain regulations or issuing certain noticse; and 

•  ensuring any advisory councils have Māori representation. 

Provision enactment date Section 4 included in Act since 6 April 2023 commencement date.  

Responsible agency/Minister Administered by Ministry for Primary Industries  

Associate Minister of Agriculture (Organics) – Hon Mike Butterick 

Relevant proposed amendment 
category 

The category of proposed amendment relevant to section 4 is: 

• Repeal the provision entirely 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• Initial view was to maintain wording as the section is clear and specific 
about what it requires, p 31 

11 Apr 2025 Agency initial 
assessment 

• ‘The Organic Products and Production Act 2023 is a modern Act, with a 
descriptive Treaty clause. The clause was developed according to best 
practice in 2021 in consultation with the Office for Maori Crown Relations 
and was based on the clause in the Data and Statistics Act. As clause 4 is 
a modern, descriptive clause that provides clarity for decision-makers, we 
recommend retaining the clause. Alternatively, a minor amendment to the 
opening sentence of the clause could slightly improve its clarity.’ p 187 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Recommended retaining the provision – it is clear and states how the Act 
gives effect to the principles of the Treaty and consulting with Māori. 

30 May 2025 ‘summaries 
of analysis paper’ to 

• Ministry for Primary Industry (MPI) officials advise the provision was 
developed according to best practice in consultation with the Office for 
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Advisory Group (no rec) Māori Crown Relations and is working as intended, p 259 

• Amendment would provide context as to the relevance of the Treaty in the 
Act, it would be unlikely to materially impact the operation of the Act as the 
obligations to consult and include suitable representation would not 
change, p 259 

• Repeal would create uncertainty as to the relevance of the Treaty in 
relation to the Act, p 259. 

Aug 2025 Advisory Group 
Report 

• Notes the provisions (sections 4 and 5(1)) describe what the Act does and 
provides certainty as to Parliament’s intent, p 71 

• Recommendation to amend section 4 to standardise reference to Treaty 
and the formulation of the duty, p 71 (with consequential amendment to 
section 5(1) noted below) 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision 

20 Oct 2025 Draft RIS • Section 4 of the Organic Products and Production Act could be amended 
to be made more prescriptive by including a description of the relevance of 
the Treaty, p 109 

• Option One, retaining the status quo is the best option. The provision 
clearly set out how Parliament has provided for the Treaty in the context of 
the Act, p 112 

• No evidence to indicate that the provision is creating uncertainty, p 112 

• Could be amended to be made marginally more prescriptive, this would be 
of minimal benefit, p112 

• Preferred approach from Cabinet is to repeal, subject to the agreement of 
each responsible Minister, p 112 

• Repealing descriptive provisions is not recommended as it is unlikely to 
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meet the objective of ensuring Treaty provisions are clear as to how the 
Treaty applies in the context of each legislative regime, repeal will make it 
less clear, p 112 

13 Nov 2025 RIS • RIS preferred option is to retain the status quo, Cabinet preferred option is 
to repeal. 

• Option One, retaining the status quo is the best option. The descriptive 
provision clearly sets out how Parliament has provided for the Treaty in the 
context of this Act and there is currently no evidence to indicate that this 
provision is creating uncertainty. Section 4 of the Organic Products and 
Production Act could be amended to be made marginally more prescriptive, 
this would be of minimal benefit, at [99] p 129. 

• Repealing descriptive provisions is not recommended and, if repealed, this 
will become less clear and create uncertainty, at [100] p 129 

• When considering whether the section could be amended to make it more 
prescriptive, the advice noted that “it is not possible to identify how [this 
section] it could be made more prescriptive,” p 128 

• The Ministerial Oversight Group proposes, subject to the agreement of the 
Minister of Agriculture, to repeal this provision. If the provision is repealed, 
MPI will need to consider how/whether this impacts current operations 
under the Act. As identified in the analysis, repeal would have an uncertain 
legal effect meaning it would be unclear if and how it would require a change 
to current operations, p 139 

• MPI will be responsible for communicating any changes and their 
implications to relevant Māori groups, p 139 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Tracy Francis Hillier for Ngāi Tamahaua: Wai 3565 A030, at [44]-
[46] 

o Consultation mechanisms matter for Ngāi Tamahaua because it gives 
them a place at the table when decisions are being made about organic 
systems, food production, and the protection of taonga species 

o Organic systems are tied to tikanga and Ngāi Tamahaua’s 



96 
 

Organic Products and Production Act 2023 

responsibility as kaitiaki. When fees, standards, or rules are changed, 
it can feel like decisions are being made about their food systems and 
taonga without them being properly involved 

o These protections are important because they help make sure their 
voice is heard in decisions about taonga species, mātauranga Māori, 
and how these resources are managed 

Section 5(1)(b) 

Provision 5. Outline of Act 

(1) Part 1 provides for preliminary matters, including— 

(a) the purpose of the Act; and 

(b) how the Act recognises and respects the Crown’s responsibility to give effect to the 
principles of te Tiriti o Waitangi/the Treaty of Waitangi; and 

(c) the interpretation of terms used; and 

(d) that the Act binds the Crown. 

(2) Part 2 deals with some general matters and with approval and recognition, and empowers the relevant 
chief executive— 

(a) to approve operators so that they can describe products as organic; and 

(b) to recognise a range of entities that have oversight of operators’ activities. 

(3) Part 3 sets out provisions relating to imports and exports. 

(4) Part 4 relates to cost recovery. 

(5) Part 5 deals with enforcement, including— 

(a) the appointment of organic products officers and the other powers of the relevant chief 
executive; and 

(b) infringement offences; and 

(c) other offences. 

(6) Part 6 provides for powers for making regulations and issuing notices. 

https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=LMS312733#LMS312733
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=DLM4356013#DLM4356013
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=DLM4356009#DLM4356009
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=LMS312794#LMS312794
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=LMS312802#LMS312802
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=LMS312814#LMS312814
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=LMS312878#LMS312878
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=LMS312898#LMS312898
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(7) Part 7 sets out general provisions, including establishing an advisory council, providing review rights in 
relation to certain decisions under this Act, and the use of automated electronic systems. 

(8) Part 8 makes consequential amendments to other enactments. 

This section is only a guide to the general scheme of this Act. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

Section 5 is a descriptive contents provision that sets out the scheme of the Act. 

Section 5(1)(b) records that Part 1 of the Act includes provisions relating to how the Act recognises and 
respects the Crown’s responsibility to give effect to the principles of te Tiriti o Waitangi/the Treaty of 

Waitangi. 

The provision within Part 1 which does this is section 4 (discussed above) 

Provision enactment date Section 5(1)(b) included in Act since 6 April 2023 commencement date.  

Responsible agency/Minister Administered by Ministry for Primary Industries  

Associate Minister of Agriculture (Organics) – Hon Mike Butterick 

Relevant proposed amendment 
category 

The category of proposed amendment relevant to section 5(1)(b) is: 

• Repeal the provision entirely 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

Noted no need to review this section - any changes would occur if the 
substantive provision is amended, p 31 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

Recommended changes to wording should only be as consequential 
amendments to section 4, p 158 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

As above. 

Aug 2025 Advisory Group 
Report 

• Notes the provisions (sections 4 and 5(1)) describe what the Act does and 
provides certainty as to Parliament’s intent, p 71 

• Recommendation to consequentially amend section 5(1) (following 

https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=LMS312911#LMS312911
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=LMS445913#LMS445913
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=DLM4356013#DLM4356013
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=DLM4356009#DLM4356009
https://legislation.govt.nz/act/public/2023/0014/latest/link.aspx?search=sw_096be8ed81d2d626_treaty_25_se&p=1&id=DLM4356009#DLM4356009
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amendment of section 4 noted above) to standardise reference to Treaty 
and the formulation of the duty, p 71 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision 

20 Oct 2025 Draft RIS No comment made about this provision, but see comments on section 4 
above. 

13 Nov 2025 RIS No comment made about this provision, but see comments on section 4 
above. 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Tracy Francis Hillier for Ngāi Tamahaua: Wai 3565 A030, at [44]-
[46] 

o Consultation mechanisms matter for Ngāi Tamahaua because it gives 
them a place at the table when decisions are being made about organic 
systems, food production, and the protection of taonga species 

o Organic systems are tied to tikanga and Ngāi Tamahaua’s 
responsibility as kaitiaki. When fees, standards, or rules are changed, 
it can feel like decisions are being made about their food systems and 
taonga without them being properly involved 

o These protections are important because they help make sure their 
voice is heard in decisions about taonga species, mātauranga Māori, 
and how these resources are managed 
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Pae Ora (Healthy Futures) Act 2022 

Section 5(1) 

Provision 5. Guide to this Act  

(1) Part 1 provides for the purpose of this Act, the health sector principles, definitions, and sets out how 
this Act provides for the Crown’s intention to give effect to the principles of te Tiriti o Waitangi (the 
Treaty of Waitangi). 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This section is part of the Guide to the Act, and simply outlines the contents of the Parts of the Act. 

It records that Part I includes provision for the Crown’s intention to give effect to the principles of the 
Treaty. 

This is, in turn, connected to the section 6 Treaty clause in Part 1 which “provides for the Crown’s intention 
to give effect to the principles of te Tiriti o Waitangi (the Treaty of Waitangi),” and which is discussed further 
in the table below. 

Provision enactment date Section 5(1) included in Act since 1 July 2022 commencement date.   

Note the reference to ‘Māori Health Authority’ was removed in June 2024 by the Pae Ora (Disestablishment of 
Māori Health Authority) Amendment Act 2024 (2024 No 5). 

Responsible agency/Minister Administered by Ministry of Health  

Minister of Health – Hon Simeon Brown 

Relevant proposed amendment 
category 

The categories of proposed amendment relevant to section 5(1) are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 

3 Mar 2025 MOJ desktop 
assessment 

• Noted no need to review this section - any changes would occur if the 
substantive provision is amended, p 32 

11 Apr 2025 Agency initial 
assessment 

• ‘Our preferred option is retaining the status quo and continuing with 
current provisions in Sections 5 and 6 of the Pae Ora Act as they are 
already fit for purpose. The status quo is consistent with the Treaty 
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key documents referenced in the 
Explanatory Note.  

principles of equity, active protection, options and partnership. The status 
quo also aligns with the Cabinet Office guidelines [CO (19) 5] which 
emphasise the importance of maintaining Treaty obligations in the Pae Ora 
Act.’ p 172 

• ‘This option supports the Crown's ongoing commitment to Treaty 
obligations, supports Māori health equity and strengthens the Māori - 
Crown relationship in the context of health governance. Any amendments 
or repeals could risk undermining these important aspects and lead to 
more challenges for Māori health and wellbeing and further Waitangi 
Tribunal inquiries with amendment and appeals.’ p 172 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• No comment made about this provision 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• Consequentially amend and standardise the reference to the Treaty, p 73 

Aug 2025 Advisory Group 
Report  

• Notes that section 5(1) is a “non-substantive” provision, p72 

• Notes a consequential amendment will be required if section 6 is amended 
as proposed, p 73 (see below for discussion regarding section 6) 

5 Sep 2025 Ministerial 
briefing 

• No comment made about this provision 

5 Sep 2025 Draft Cabinet 
Paper 

• No comment made about this provision 

20 Oct 2025 Draft RIS • No comment made about this provision 

13 Nov 2025 RIS Includes, in Appendix A, the Ministry for Regulation view that the proposal for 
this provision is exempt from the requirement to provide a RIS because ( p 
142): 
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• The proposal is to amend the Act “to replace the phrase “the Crown’s 

intention” with the standard formulation “the Crown’s obligation” when 

referring to the Treaty duty”; and 

• “The intention of this proposal is to clarify the status quo. It is not intended 
to be a policy change.” 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Christopher Wiremu Roy Tooley for Te Puna Ora o Mataatua: Wai 
3565 A008 

o Te Puna Ora’s view is that if the Government is to weaken the Pae Ora 
Treaty provision from its current legal weighting of “give effect” to 
“take into account”, Te Puna Ora, and those Māori communities it 
services, including people suffering grave health inequities, will suffer 
significant and irreversible prejudice as this will reduce the practical 
effect and implementation of the Crown’s Treaty of Waitangi | te Tiriti 
o Waitangi (te Tiriti) obligations in the health sector, at [7] 

o This prejudice will practically look like further health inequities for 
Māori and compounded challenges for Te Puna Ora in its delivery of 
targeted, kaupapa Māori, health services to isolated Māori 
communities, at [7], [52]-[53] 

o Already seen a substantial shift in the Crown’s approach to Treaty 
obligations and this has had a practical impact for Te Puna Ora, 
including a chilling effect on discussions and engagement with 
Crown officials regarding Treaty and equity issues, at [10], [53] 

 

• BOE of Lady Tureiti Haromi Moxon: Wai 3565 A015 

o Once te Tiriti is removed, the health system does not have to confront 
that the biggest cause of Māori poor health is Crown breaches of te 
Tiriti o Waitangi. The story becomes that Māori are to blame for their 
poor health and suffering, this absolves the Government of the need to 
invest in equity measures, at [6]-[7] 

o When contracts and resources are taken away from Māori providers, 
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less Māori can get the best treatment they deserve from non-racist, 
gold standard Māori Providers, more Māori are subjected to racism 
and substandard care. This directly translates to worse health 
outcomes for Māori, at [9] 

• BOE of Dr Hope Tupara for Māori Women’s Welfare League: Wai 3565 
A045 

o Any tutuing with Te Tiriti o Waitangi, or of Treaty-based provisions in 
the Pae Ora Act, will damage the already tenuous relationship between 
Māori and the Crown, and highlights the Crown is clearly unaware of its 
obligation to non-Māori. If the Crown is intending to remove its 
obligations to te Tiriti, it risks further inequities in the health system 
and must therefore accept full responsibility for the disparities that will 
result, at [22]-[23] 

 

• Joint BOE of Tukoroirangi Morgan and Donna Flavell for Te Whakakitenga 
o Waikato and NICF: Wai 3565 A044, at [69]-[73] 

o Experience since the disestablishment of Te Aka Whai Ora is a 
reduction in the interaction with Te Whatu Ora, Hauora services 
struggling to meet the needs of their clients, volatile and restrictive 
contracts, redundancies 

o Koiora Accord has been sidelined 

o Removal of ‘give effect to’ will compound these failings 

 

• BOE of Dr George Robert Laking for Te Ohu Rata o Aotearoa: Wai 3565 
A053, at [25]-[29] 

o Notes the inadequacy of analysis on the proposed reform of the Pae 
Ora Act, namely the RIS says that “option Five has the potential for 
wide-ranging impacts on Māori social, cultural, economic, and 
environmental interests.” Dr Laking was unable to identify any 
reference to health interests specifically within the RIS. The omission 
is significant.  
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• BOE of Professor Papaarangi Reid for Te Ohu Rata o Aotearoa: Wai 3565 
A055, at [21] 

o The Reforms compound the recent prejudices by weakening the final 
remaining references to te Tiriti, by changing the standard the Crown’s 
intention to “give effect to” the principles of Te Tiriti to “take into 
account”. Professor Reid believes this will leave Māori, despite a 
wealth of scientific and Tribunal findings to the contrary, with weaker 
legislative recognition for the government’s obligation to honour the 
Tiriti commitment to achieve health equity for Māori, than under the 
previous NZPHDA over a quarter of a century ago. 

 

• BOE of Herbert Vincet Rihari for Ngāti Torehina Ki Matakā: Wai 3565 A038, 
at [41] 

o Raises concerns about a decrease in cultural sensitivity in health 
services in New Zealand due to the weakening of Treaty obligations. 

o These include: asking Māori patients if it’s okay to touch their head 
(considered a sacred part of the body), asking couples if they would 
like to take their newborns’ placenta home, having kaumātua roles 
within the health service, having targeted Māori recruitment programs, 
and so on  

o These practices may be downgraded or phased out with ‘taking into 
account’ standard 

Section 6 

Provision Te Tiriti o Waitangi (the Treaty of Waitangi)  

In order to provide for the Crown’s intention to give effect to the principles of te Tiriti o Waitangi (the Treaty of 
Waitangi), this Act—  

(a) requires the Minister, the Ministry, and all health entities to be guided by the health sector principles, 
which, among other things, are aimed at improving the health sector for Māori and improving hauora 
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Māori outcomes; and 

(b) [Repealed]  

(c) requires the Minister to establish a permanent committee, the Hauora Māori Advisory Committee, to 
advise the Minister; and  

(d) requires the Minister to have regard to any advice of the Hauora Māori Advisory Committee when 
determining a health strategy; and  

(e) [Repealed]  

(f) provides for iwi-Māori partnership boards to enable Māori to have a meaningful role in the planning 
and design of local services; and  

(g)  requires the Government Policy Statement to contain priorities for hauora Māori; and  

(h) [Repealed]  

(i) [Repealed]  

(j) [Repealed]  

(k) includes, as criteria for appointment to the board of Health New Zealand, that the board collectively 
has knowledge of, and experience and expertise in relation to, te Tiriti o Waitangi (the Treaty of 
Waitangi) and tikanga Māori; and  

(l) requires the board of Health New Zealand to maintain systems and processes to ensure that Health 
New Zealand has the capacity and capability to understand te Tiriti o Waitangi (the Treaty of 
Waitangi), kaupapa Māori services, cultural safety and responsiveness of services, mātauranga 
Māori, and Māori perspectives of services; and  

(m) requires Health New Zealand—  

(i) to have systems in place for the purpose of engaging with Māori and enabling responses 
from that engagement to inform the performance of its functions; and  

(ii) to support and engage with iwi-Māori partnership boards; and  

(n) requires Health New Zealand to report back to Māori on how the engagement under section 16A has 
informed the performance of its functions. 

Description  Section 6 is an overarching descriptive listing provision. 

It identifies the requirements within the balance of the Act which provide for the Crown’s intention to “give 
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The role of the provision and what 
it does within the scheme of the 
Act 

effect to” the principles of the Treaty. 

It provides an interpretive aid in terms of the purposive Parliamentary intent that underpins those 
requirements listed in section 6, which each relate to other express provision and obligations under the Act. 

Provision enactment date Section 6 included in Act since 1 July 2022 commencement date.   

Note, the reference to ‘Māori Health Authority’ removed in June 2024 by the Pae Ora (Disestablishment of 
Māori Health Authority) Amendment Act 2024 (2024 No 5). 

Responsible agency/Minister Administered by Ministry of Health  

Minister of Health – Hon Simeon Brown 

Relevant proposed amendment 

category 

The categories of proposed amendments relevant to section 6 are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• Section is already clause and specific about what is required, p 33 

• Could amended to remove “the principles of” with minimal legislative 
effect. This may create some uncertainty about what is intended by the 
change. 

• If s 6 was repealed, the substantive provisions would still operate, however 
repeal may create uncertainty about intended legal effect. 

11 Apr 2025 Agency initial 
assessment 

• ‘Our preferred option is retaining the status quo and continuing with 
current provisions in Sections 5 and 6 of the Pae Ora Act as they are 
already fit for purpose. The status quo is consistent with the Treaty 
principles of equity, active protection, options and partnership. The status 
quo also aligns with the Cabinet Office guidelines [CO (19) 5] which 
emphasise the importance of maintaining Treaty obligations in the Pae Ora 
Act.’ p 172 

• ‘This option supports the Crown's ongoing commitment to Treaty 
obligations, supports Māori health equity and strengthens the Māori - 
Crown relationship in the context of health governance. Any amendments 
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or repeals could risk undermining these important aspects and lead to 
more challenges for Māori health and wellbeing and further Waitangi 
Tribunal inquiries with amendment and appeals.’ p 172 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

No comment made about this provision 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

Amend by removing the reference to intention from section 6, p 73 

Aug 2025 Advisory Group 
Report 

• Notes that section 6 (and the sections it references) summarises the 
Crown’s legislative response to Stage One of the Waitangi Tribunal’s Wai 
2575 Health Services and Outcomes Kaupapa Inquiry, p72 

• Notes, the provisions describe what the Act does and provide reasonable 
certainty, but the language used is inconsistent with other statutes. For 
example, it seems odd for an Act to specify the Crown’s intention to give 
effect to Treaty  principles (that may be the intent of the Crown at the time 
Parliament passes legislation, but may not always be the intent), p 73 

• Notes that, as is evident from other Acts, sometimes the Crown only 
commits to “having regard to” or “taking account of” the Treaty, and 
typically, legislative references will be to a commitment from, or 
obligations on, the Crown rather than an intention., p73 

• Recommendation to amend by removing the reference to intention from 
section 6 and consequentially amend section 5(1) and standardise the 
reference to the Treaty, p 73 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision 
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20 Oct 2025 Draft RIS No comment made about this provision 

13 Nov 2025 RIS Includes, in Appendix A, the Ministry for Regulation view that the proposal for 
this provision is exempt from the requirement to provide a RIS because ( p 
142): 

• The proposal is to amend the Act “to replace the phrase “the Crown’s 

intention” with the standard formulation “the Crown’s obligation” when 

referring to the Treaty duty”; and 

• “The intention of this proposal is to clarify the status quo. It is not intended 
to be a policy change.”  

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Christopher Wiremu Roy Tooley for Te Puna Ora o Mataatua: Wai 
3565 A008 

o Te Puna Ora’s view is that if the Government is to weaken the Pae Ora 
Treaty provision from its current legal weighting of “give effect” to 
“take into account”, Te Puna Ora, and those Māori communities it 
services, including people suffering grave health inequities, will suffer 
significant and irreversible prejudice as this will reduce the practical 
effect and implementation of the Crown’s Treaty of Waitangi | te Tiriti 
o Waitangi (te Tiriti) obligations in the health sector, at [7] 

o This prejudice will practically look like further health inequities for 
Māori and compounded challenges for Te Puna Ora in its delivery of 
targeted, kaupapa Māori, health services to isolated Māori 
communities, at [7], [52]-[53] 

o Already seen a substantial shift in the Crown’s approach to Treaty 
obligations and this has had a practical impact for Te Puna Ora, 
including a chilling effect on discussions and engagement with 
Crown officials regarding Treaty and equity issues, at [10], [53] 

• BOE of Lady Tureiti Haromi Moxon: Wai 3565 A015 

o Once te Tiriti is removed, the health system does not have to confront 
that the biggest cause of Māori poor health is Crown breaches of te 
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Tiriti o Waitangi. The story becomes that Māori are to blame for their 
poor health and suffering, this absolves the Government of the need to 
invest in equity measures, at [6]-[7] 

o When contracts and resources are taken away from Māori providers, 
less Māori can get the best treatment they deserve from non-racist, 
gold standard Māori Providers, more Māori are subjected to racism 
and substandard care. This directly translates to worse health 
outcomes for Māori, at [9] 

 

• BOE of Dr Hope Tupara for Māori Women’s Welfare League: Wai 3565 
A045 

o Any tutuing with Te Tiriti o Waitangi, or of Treaty-based provisions in 
the Pae Ora Act, will damage the already tenuous relationship between 
Māori and the Crown, and highlights the Crown is clearly unaware of its 
obligation to non-Māori. If the Crown is intending to remove its 
obligations to te Tiriti, it risks further inequities in the health system 
and must therefore accept full responsibility for the disparities that will 
result, at [22]-[23] 

 

• BOE of Tukoroirangi Morgan and Donna Flavell for Te Whakakitenga o 
Waikato and NICF: Wai 3565 A044, at [69]-[73] 

o Experience since the disestablishment of Te Aka Whai Ora is a 
reduction in the interaction with Te Whatu Ora, Hauora services 
struggling to meet the needs of their clients, volatile and restrictive 
contracts, redundancies 

o Koiora Accord has been sidelined 

o Removal of ‘give effect to’ will compound these failings 

 

• BOE of Dr George Robert Laking for Te Ohu Rata o Aotearoa: Wai 3565 
A053, at [25]-[29] 



109 
 

Pae Ora (Healthy Futures) Act 2022 

o Notes the inadequacy of analysis on the proposed reform of the Pae 
Ora Act, namely the RIS says that “option Five has the potential for 
wide-ranging impacts on Māori social, cultural, economic, and 
environmental interests.” Dr Laking was unable to identify any 
reference to health interests specifically within the RIS. The omission 
is significant.  

 

• BOE of Professor Papaarangi Reid for Te Ohu Rata o Aotearoa: Wai 3565 
A055, at [21] 

o The Reforms compound the recent prejudices by weakening the final 
remaining references to te Tiriti, by changing the standard the Crown’s 
intention to “give effect to” the principles of Te Tiriti to “take into 
account”. Professor Reid believes this will leave Māori, despite a 
wealth of scientific and Tribunal findings to the contrary, with weaker 
legislative recognition for the government’s obligation to honour the 
Tiriti commitment to achieve health equity for Māori, than under the 
previous NZPHDA over a quarter of a century ago. 

 

• BOE of Herbert Vincet Rihari for Ngāti Torehina Ki Matakā: Wai 3565 A038, 
at [41] 

o Raises concerns about a decrease in cultural sensitivity in health 
services in New Zealand due to the weakening of Treaty obligations. 

o These include: asking Māori patients if it’s okay to touch their head 
(considered a sacred part of the body), asking couples if they would 
like to take their newborns’ placenta home, having kaumātua roles 
within the health service, having targeted Māori recruitment programs, 
and so on  

o These practices may be downgraded or phased out with ‘taking into 
account’ standard 
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Plant Variety Rights Act 2022 

Section 4 

Provision 4. Principles of Treaty of Waitangi  

This Act recognises and respects the Crown’s obligations under the principles of Te Tiriti o Waitangi/the 
Treaty of Waitangi in relation to the law on plant variety rights, through the provisions of Part 5 and related 
provisions that support the purpose of Part 5. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

The provision is a descriptive provision. 

It records that the provisions in Part 5 of the Act (and other provisions which support the purpose of Part 5) 
are the mechanisms through which the Act ‘recognises and respects’ the Crown’s obligations under the 
Treaty. 

Part 5 contain certain provisions in the Act that apply to indigenous plant species and non-indigenous plant 
species of significance. 

 

Provision enactment date Section 4 included in Act since 19 November 2022 commencement date.  

Responsible agency/Minister Administered by Ministry of Business, Innovation, and Employment  

Minister of Commerce and Consumer Affairs – Cameron Brewer  

Minister of Agriculture – Todd McClay 

Relevant proposed amendment 

category 

The category of proposed amendments relevant to section 4 is: 

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

In light of s 54, s 4 appears to be redundant. It merely repeats s 54 but in less 
detail, p 33 

11 Apr 2025 Agency initial 
assessment  

• ‘We recommend that no change is made to the Treaty clauses in the PVR 
Act.’ p 23. 

• ‘The status quo is our preferred option. It is important for all parties to 
understand the potential impact of granting a PVR relating to indigenous 
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and certain other species. However, it is also important that all participants 
in the PVR system have clarity about what process an application will go 
through and what the relevant considerations will be. We consider that the 
provisions enable this certainty by being explicit about how the Crown is 
meeting its Treaty obligations, and which applications are required to be 
considered by the Committee.’ p 29-30   

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

Recommended repeal as section 54 is substantially similar to section 4, p23. 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• The status quo signposts which provisions in the Act implement the 
Crown’s Treaty obligations. The provision is clear about what the Crown’s 
obligations in the PVR regime are, p 260-261 

• On its own, Section 4 does not specify the nature of the Treaty rights and 
obligations provided for in the Act or provide much specificity on how they 
are provided for. However, this detail is provided in the purpose provision 
(section 3b), at section 54 (see below), and throughout Part 5, p 261 

• Section 4 is substantially similar to section 54 of the Act, which explains in 
greater detail what is intended by the provisions in Part 5 (see below). 
Repealing the provision would be unlikely to significantly affect the 
operation of the Act, p 261 

Aug 2025 Advisory Group 
Report 

• Notes that the Act has been drafted to reflect the recommendations from 
‘Ko Aotearoa Tēnei’, the Waitangi Tribunal’s report for Wai 262 that, in 
relation to the PVR regime, the Crown’s Treaty obligations are to provide a 
reasonable degree of protection to Māori kaitiaki relationships with taonga 
plant species, p 74 

• Notes that the provisions describe what the Act does and provide certainty 
as to Parliament’s intent, but it is unclear why they are split into two sections 
across the Act, p 74 

• Notes that section 54 may be targeted to giving notice that Part 5 is the 
Crown invoking the Treaty exclusion clause in the CPTPPA and addressing 
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UPOV 91, p 74  

• Recommendation to amend the section to standardise the reference to the 
Treaty and the formulation of the duty, and combine these provisions into 
one, which would result in the repeal of section 54, but only if this does not 
compromise New Zealand’s position in respect of international treaty 
obligations, p 75 

• Make language otherwise consistent, p 75 

5 Sep 2025 Ministerial 
briefing 

The draft Cabinet paper seeks agreement to the Advisory Group’s advice that, 
where practicable, descriptive provisions should be consolidated, and 
redundant aspects consequentially repealed. This applies to section 54 of the 
Plant Variety Rights Act 2022, although, as the Advisory Group notes, further 
advice is required to ensure this would have no unintended consequences, p 
308 

5 Sep 2025 Draft Cabinet 
Paper 

We support the Advisory Group’s advice that, where practicable, descriptive 
provisions should be consolidated, and redundant aspects consequentially 
repealed. We will receive further advice prior to final Cabinet decisions on 
whether section 84(b) of the Crown Pastoral Land Act 1998 and section 54 of 
the Plant Variety Rights Act 2022, which duplicate other provisions in their 
Acts, should be repealed on this basis, p 318 

20 Oct 2025 RIS No comment made about this provision 

13 Nov 2025 RIS Records, in Appendix A, the Ministry for Regulation view that the proposal for 
this provision is exempt from the requirement to provide a RIS because (p 
141): 

• The proposal is to amend the Act “to merge sections 4 and 54 into a single 
descriptive Treaty provision at s 4 and repeal s 54”; and 

• This “essentially just consolidates the two provisions”. 

Effect of amendment  Prejudice as set out in 
claimant and interested 

• BOE of Heidi Mackey for Te Rūnanga o Ngāti Hine: Wai 3565 A028, at [12]-
[13] 
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parties’ evidence o Notes she has already seen what happens when there are no 
legislative protections for Māori within intellectual property systems 
like patents and plant variety rights. It was a large part of the Wai 262 
Waitangi Tribunal claim and the longstanding concerns of our people 
where it was a free for all. There will be commercial use and control 
over native species and mātauranga Māori without Māori 
engagement, consent or protection. 

o Removal or amendment to lessen the treaty protections currently 
provided in the Plant Variety Rights Act would undoubtedly set us 
back to how things were before where our taonga species were 
exploited for profit; and likely curb the progress we have made to 
protect our indigenous plant species and role as kaitiaki. 

 

• BOE of Heidi Mackey for Te Rūnanga o Ngāti Hine: Wai 3565 A028, at [35]-
[36] 

o Notes the ongoing risk that the Crown’s international obligations take 
precedence over Māori rights and interests in taonga. 

o Remains concerned that the Crown continues to implement its 
international obligations without proper regard for its obligations 
under Te Tiriti in relation to Māori culture and identity, the rights of 
Māori in relation to taonga, intellectual property, genetics and 
biological resources, and data, and the relationship Māori has with 
the environment, taonga, the conservation estate, te reo Māori, 
mātauranga Māori, and rongoā Māori. 

Section 54 

Provision 54. Overview of Part 5 

This Part recognises and respects the Crown’s obligations under the principles of Te Tiriti o 
Waitangi/the Treaty of Waitangi through protecting kaitiaki relationships with taonga species and mātauranga 
Māori in the plant variety rights system, by— 

(a) providing additional procedures that will recognise and protect kaitiaki relationships; and 
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(b) providing for a Māori Plant Varieties Committee to administer those procedures, to make 
determinations about kaitiaki relationships, and to have advisory functions; and 

(c) enabling the nullification or cancellation of PVRs that have adverse effects on kaitiaki relationships. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

Section 54 is also a descriptive listing provision. 

It records that certain provisions within Part 5 through which kaitiaki relationships with taonga species and 
mātauranga Māori in the plant variety rights system are protected are the mechanisms in Part 5 which 
‘recognise and respect’ the Crown’s obligations under the Treaty. 

The mechanisms within Part 5 that are referred to in section 54 are those which: 

• provide additional procedures that will recognise and protect kaitiaki relationships;  

• provide for a Māori Plant Varieties Committee (to administer those procedures and to make 
determinations about kaitiaki relationships, and to have advisory functions); and 

• enable the nullification or cancellation of PVRs that have adverse effects on kaitiaki relationships. 

 

Provision enactment date Section 54 included in Act since 19 November 2022 commencement date.  

Responsible agency/Minister Administered by Ministry of Business, Innovation, and Employment  

Minister of Commerce and Consumer Affairs – Cameron Brewer  

Minister of Agriculture – Todd McClay 

Relevant proposed amendment 

category 

N/A: the proposal is to merge sections 4 and 54 and repeal section 54. 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• View is to retain wording as the section is clear and specific about what is 
required, p 34 

• Amendment or repeal may create uncertainty as to the legal effect. 

11 Apr 2025 Agency initial 
assessment  

• As above for section 4.  

23 May 2025 MOJ • Recommended to retain provision. 
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recommendation to 
Minister Goldsmith 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• The status quo meets the objective of aiding interpretation of Part 5 of the 
Act and clearly signposting which provisions in the Act implement the 
Crown’s Treaty obligations, p 263 

• Read alongside the s3(b) purpose provision and s4, the Act is clear and 
specific about how Treaty interests have been provided for, and the nature 
of those interests. This approach has not given rise to any confusion or 
unintended consequences, p 263 

• Repealing the provision without making any amendments to s 4 would not 
meet the purposes of the Review. This approach would reduce clarity as to 
the nature of the relevant Treaty interests and how they have been 
provided for, p 263 

Aug 2025 Advisory Group 
Report 

• Notes that the Act has been drafted to reflect the recommendations from 
‘Ko Aotearoa Tēnei’, the Waitangi Tribunal’s report for Wai 262 that, in 
relation to the PVR regime, the Crown’s Treaty obligations are to provide a 
reasonable degree of protection to Māori kaitiaki relationships with taonga 
plant species, p 74 

• Notes that the provisions describe what the Act does and provide certainty 
as to Parliament’s intent, but it is unclear why they are split into two sections 
across the Act, p 74 

• Notes that section 54 may be targeted to giving notice that Part 5 is the 
Crown invoking the Treaty exclusion clause in the CPTPPA and addressing 
UPOV 91, p 74 

• Amend to standardise the reference to the Treaty and the formulation of the 
duty, and combine these provisions into one, which would result in the repeal 
of section 54, but only if this does not compromise New Zealand’s position 
in respect of international treaty obligations, p 75 

• Make language otherwise consistent, p 75 
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5 Sep 2025 Ministerial 
briefing 

The draft Cabinet paper seeks agreement to the Advisory Group’s advice that, 
where practicable, descriptive provisions should be consolidated, and 
redundant aspects consequentially repealed. This applies to section 54 of the 
Plant Variety Rights Act 2022, although, as the Advisory Group notes, further 
advice is required to ensure this would have no unintended consequences, p 
308 

5 Sep 2025 Draft Cabinet 
Paper 

We support the Advisory Group’s advice that, where practicable, descriptive 
provisions should be consolidated, and redundant aspects consequentially 
repealed. We will receive further advice prior to final Cabinet decisions on 
whether section 84(b) of the Crown Pastoral Land Act 1998 and section 54 of 
the Plant Variety Rights Act 2022, which duplicate other provisions in their Acts, 
should be repealed on this basis, p 318 

20 Oct 2025 RIS No comment made about this provision 

13 Nov 2025 RIS Records, in Appendix A, the Ministry for Regulation view that the proposal for 
this provision is exempt from the requirement to provide a RIS because (p 
141): 

• The proposal is to amend the Act “to merge sections 4 and 54 into a single 
descriptive Treaty provision at s 4 and repeal s 54”; and 

• This “essentially just consolidates the two provisions”. 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

• BOE of Heidi Mackey for Te Rūnanga o Ngāti Hine: Wai 3565 A028, at [12]-
[13] 

o Notes she has already seen what happens when there are no 
legislative protections for Māori within intellectual property systems 
like patents and plant variety rights. It was a large part of the Wai 262 
Waitangi Tribunal claim and the longstanding concerns of our people 
where it was a free for all. There will be commercial use and control 
over native species and mātauranga Māori without Māori 
engagement, consent or protection. 

o Removal or amendment to lessen the treaty protections currently 
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provided in the Plant Variety Rights Act would undoubtedly set us 
back to how things were before where our taonga species were 
exploited for profit; and likely curb the progress we have made to 
protect our indigenous plant species and role as kaitiaki. 

• BOE of Heidi Mackey for Te Rūnanga o Ngāti Hine: Wai 3565 A028, at [35]-
[36] 

o Notes the ongoing risk that the Crown’s international obligations take 
precedence over Māori rights and interests in taonga. 

o Remains concerned that the Crown continues to implement its 
international obligations without proper regard for its obligations 
under Te Tiriti in relation to Māori culture and identity, the rights of 
Māori in relation to taonga, intellectual property, genetics and 
biological resources, and data, and the relationship Māori has with 
the environment, taonga, the conservation estate, te reo Māori, 
mātauranga Māori, and rongoā Māori. 
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2  Smokefree Environments and Regulated Products (Smoked Tobacco) Amendment Bill Government Bill 143—1. 

Smokefree Environments and Regulated Products Act 1990 

Section 3AB 

Provision 3AB. Te Tiriti o Waitangi (the Treaty of Waitangi)  

In order to provide for the Crown’s intention to give effect to the principles of te Tiriti o Waitangi (the Treaty of 
Waitangi), this Act—  

(a) [Repealed]  

(b) [Repealed]  

(c) [Repealed]  

requires the Minister, before preparing regulations relating to requirements for smoked tobacco products, to 
consider the risks and benefits to Māori of regulating a constituent (including both users and non-users of 
smoked tobacco products). 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

Section 3AB is an descriptive listing provision. 

It identifies the provisions in the Act which provide for the Crown’s intention to ”give effect to” the principles 
of the Treaty. 

The other requirements that were in section 3AB have been recently repealed, so only one requirement 
remains which, in turns, links with the Minister's power in section 82B to make regulations relating to 
requirements for smoked tobacco products and, in particular, his obligation under section 82B(2)(b) to 
consider the risks and benefits to Māori. 

Section 3AB provides an interpretive aid in terms of the purposive Parliamentary intent that underpins the 
requirement for the Minister to “consider” the risks and benefits to Māori under s 82(20(b) 

This Treaty provision came into force on 1 January 2023, with the explanatory note of the Bill2 stating that 
“Māori, Pacific people, and those living in the most deprived areas of New Zealand continue to have 
disproportionately higher smoking rates, and experience greater health inequities from smoking.”  
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Provision enactment date Section 3AB inserted on 1 January 2023 by Smokefree Environments and Regulated Products (Smoked 
Tobacco) Amendment Act 2022 (2022 No 79). 

Amended in 2024 to remove consultation requirements. 

Responsible agency/Minister Administered by Ministry of Health  

Associate Minister of Health – Hon Casey Costello 

Relevant proposed amendment 

category 

The category of proposed amendments relevant to section 3AB is: 

• Repeal the provision entirely 

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

• The provision can be maintained as it is specific about what is required, 
however it only provides context for one remaining provision (the rest have 
been repealed) so may not add much to that referenced provision, p 35 

• Amendment and repeal are viable options. 

11 Apr 2025 Agency initial 
assessment 

• ‘ We regard the wording of the Treaty clause to be specific and clear 
enough to not require removal or replacement. If it were to be removed, the 
Minister could still voluntarily consider the risks and benefits to Māori of 
regulating a constituent of smoked tobacco products, but the legislation 
would no longer require it.’ p 172 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

• Amend the provision 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

• Opportunity to amend the provision to make it more specific, p 265 

• Amending by being more specific about which relevant section/s meets 
the Crown’s Treaty obligations would align with other similar provisions 
(like section 12 of the Exclusive Economic Zone Act, or section 9 of the 
Digital Identity Services Act). This amendment would not fundamentally 
affect the way the provision operates but would support greater coherence 
and alignment with other Treaty provisions, p 265 

• The provision could be repealed without materially affecting the 
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substantive obligations of the Minister, however, repeal would result in 
uncertainty about the nature and extent of Treaty obligations under the Act. 
It could increase the risk that a more expansive interpretation could be 
taken than intended by Parliament at the time of drafting the Act, meaning 
provisions other than those indicated could be read in the light of the 
Treaty, p 265 

Aug 2025 Advisory Group 
Report 

• The provision describes what the Act does and provides certainty as to 
Parliament’s intent (probably derived from a special Select Committee 
investigation into tobacco companies allegedly targeting Māori), but see our 
comments elsewhere regarding the use of “intention” which we recommend 
not be used, p 76 

• Recommendation to amend section to standardise reference to Treaty and 
replace wording of the ‘Crown’s intention’ to the ‘Crown’s obligation’, p 76 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision 

20 Oct 2025 Draft RIS • Section 3AB could be amended to be made more prescriptive by including a 
description of the relevance of the Treaty, p 109 

• Preference of Cabinet is repeal, preference of MOJ is to retain as the status 
quo, p 66 

• Retaining the status quo is the best option according to MOJ. The provision 
clearly sets out how Parliament has provided for the Treaty in the context of 
the Act, p 112 

• There is currently no evidence to indicate that the provision is creating 
uncertainty, p 112 

• Amendment would be of minimal benefit, p 112 

13 Nov 2025 RIS • RIS preferred option is retain the status quo, Cabinet preferred option is 
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repeal, p 90 

• Section 3AB could be amended to be made more prescriptive by including a 
description of the relevance of the Treaty to that Act, but this is unlikely this 
option would have a discernible impact on the Crown’s ability to uphold its 
Treaty obligations because descriptive provisions do not directly impose 
obligations on decision-makers and there is no evidence that they are 
causing uncertainty, p 127 

• Option One, retaining the status quo is the best option. As a descriptive 
provision  section 3AB clearly sets out how Parliament has provided for the 
Treaty in the context of the Act and there is currently no evidence to indicate 
that these provisions are creating uncertainty. While section 3AB could be 
amended to be made marginally more prescriptive, this would be of minimal 
benefit, at [99] p 129 

• Repealing descriptive provisions is not recommended and, if repealed, this 
will become less clear and create uncertainty, at [100] p 129 

Effect of amendment  Case law  In ALT New Zealand Ltd v Attorney-General [2023] NZHC 3855 noted that 3AB 
“makes it clear that there is no duty on the Minister to consult when preparing 
regulations for the Executive Council's referral to the Governor-General” (at 
[72]). 

Prejudice as set out in 
claimant and interested 
parties’ evidence 

• Joint affidavit of Andrew Waa and Lani Tedd: Wai 3565 A07, at [9]-[11] 

o Data is key in addressing whether smokefree policies are working for 
Māori, Crown is reducing the ability to gather and use evidence making 
Māori harm less visible and accountability harder 

o This is a policy preference and not an evidence-based recommendation 

o Māori experience overwhelming harm when such policies are eroded 

 

• BOE of Dr George Robert Laking for Te Ohu Rata o Aotearoa: Wai 3565 
A053, at [17] 

o In Dr Laking’s view, there is prejudice arising from the repeal of s 
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3AB(d). The severe impact of tobacco on Māori life expectancy 
mandates a comparably high standard of evidence for legislative 
retrenchment. Yet the Crown has provided no evidence that repeal of 
subsection (d) would improve health of Māori.  

 

• BOE of Professor Papaarangi Reid for Te Ohu Rata o Aotearoa: Wai 3565 
A055, at [14] 

o Professor Reid notes tobacco has been directly attributed to cause 
22.6% of Māori deaths. Compared to non-Māori non-Pacific, 28.4% of 
the gap in life expectancy for Māori men and 32.9% of gap in life 
expectancy for Māori women is due to smoking attributable deaths. 
Ultimately, tobacco products have disproportionately affected the 
Māori population in NZ, and current inequities in consumption set to 
continue this inequitable impact into future generations. 

 

• BOE of Professor Bridget Robson for Te Ohu Rata o Aotearoa Wai 3565 
A14, at [8]-[10] 

o Reforms combined with those in the Data and Statistics Act will erode 
the quality of data on smoking, reducing ability to provide access to 
quality health services 

 

• BOE of Heather Gifford: Wai 3565 A06, at [20]-[21] and [25]-[26] 

o Amendments will fail to deliver outcomes for Māori, the Crown cannot 
properly understand the effect of these changes as there has been no 
consultation with Māori 

o This will cause a loss of Māori specific solutions 

o Māori will die as a result, because the Crown has chosen an industry 
centric approach 

 

• BOE of Shane Kawenata Frederick Bradbrook Wai 3565 A4, at [41]-[46] 
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o The proposed amendment removes the mana of te Tiriti from the 
regime, undermining the ability for Māori to leverage equity focused 
approaches to tobacco harm 

o Will remove the targeted responses to Māori addiction, mainstream 
approaches have repeatedly failed Māori in the context of smoking 
harm. 

o Māori will die as a result of this change. 
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Water Services Authority –Taumata Arowai Act 2020 

Section 5(g)(i) 

Provision 5. Māori interests 

In order to recognise and respect the Crown’s responsibility to consider and provide for Māori interests, 

… 

(g) section 19 requires the board to maintain systems and processes to ensure that, for the purposes of 
carrying out its functions under this Act, the Water Services Authority has the capability and capacity— 

(i) to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its principles; and to engage with Māori 
and to understand perspectives of Māori. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This is a descriptive listing provision. 

It identifies the provisions in the Act which are intended to ‘recognise and respect’ the Crown’s responsibility 
to consider and provide for Māori interests. 

It provides an interpretive aid to the underlying purposive intent when considering the effect and application 
of the provisions identified in section 5, which includes in paragraph (g), section 19 of the Act. 

Section 19 in turn requires the board to have systems and processes to ensure the Water Services Authority 
has the capacity to uphold the Treaty for the purpose of carrying out its functions (which is addressed in this 
table below). 

Provision enactment date Section 5(g)(i) included in Act since 1 March 2021 commencement date. 

Note that certain other provisions in the Act which were originally within the scope of the Review (including 
sections 5(b) and 12(2) which referred to the Treaty and its principles) were repealed, on 27 August 2025, by 
section 105(1) of the Local Government (Water Services) (Repeals and Amendments) Act 2025. 

Responsible agency/Minister Administered by Department of Internal Affairs 

Minister for Local Government – Hon Simon Watts 

Relevant proposed amendment 

category 

The categories of proposed amendments relevant to section 5(g)(i) are: 

• No higher standard than ‘take into account’  
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• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

Any changes to 5(g)(i) should only occur as a result of changes to s 19. 

14 Apr 2025 Agency initial 
assessment 

Agency did not make a recommendation on section 5, noting ‘Section 5 sets 
out the ways in which the Authority is required to operate in order to 
recognise and respect the Crown’s responsibility to consider and provide for 
Maori interests. Section 5 collects together and restates the Maori and 
Treaty-related provisions established throughout the WSRA’. p 6 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

Any changes to section 5(g)(i) should be made as consequential 
amendments to section 19(1)(b)(i) 

30 May 2025 ‘summaries 
of analysis paper’ to 
Advisory Group (no rec) 

Any changes to section 5(g)(i) should be made as consequential 
amendments to section 19(1)(b)(i), p 288 

Aug 2025 Advisory Group 
Report  

• Notes that section 5 signposts other relevant sections of the Act and that 
the language echoes that in section 19, p 77 

• Recommendation to amend section 5(g)(i) to standardise the reference to 
the Treaty and the formulation of the duty, but notes that any amendment to 
section 5 would be consequential to an amendment of section 19, p 78 
(which is addressed in this table below) 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision 

20 Oct 2025 RIS No comment made about this provision 

13 Nov 2025 RIS Notes, in Appendix A, the Ministry for Regulation view that the proposal for 
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this provision is exempt from the requirement to provide a RIS because: (p 
142): 

• The proposed amendment is “to clarify the nature and extent of Treaty 
responsibilities imposed on Crown entities or non-Crown actors” and 

• “The intention of this proposal is to clarify the status quo. It is not intended 
to be a policy change.” 

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

Not specifically addressed in claimant and interested party evidence 

Section 19(1)(b)(i) 

Provision 19. Additional collective duties of board 

(1) The board must ensure that the Water Services Authority— 

(b) maintains systems and processes to ensure that, for the purposes of carrying out its 
functions under this Act, the Water Services Authority has the capability and capacity— 

(i) to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its principles; and 

(ii) to engage with Māori and to understand perspectives of Māori. 

Description  

The role of the provision and what 
it does within the scheme of the 
Act 

This is an operative provision. 

It imposes a duty on the board of the Water Services Authority to have systems and processes that ensure 
the Water Services Authority has the capability and capacity to uphold the Treaty and its principles for the 
purpose of carrying out its functions under the Act. 

Provision enactment date Section 19(1)(b)(i) included in Act since 1 March 2021 commencement date. 

Responsible agency/Minister Administered by Department of Internal Affairs 

Minister for Local Government – Hon Simon Watts 
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Relevant proposed amendment 

category 

The categories of proposed amendments relevant to section 5(g)(i) are: 

• No higher standard than ‘take into account’  

• Standardise unintended variation in language  

Crown analysis and advice 

This section sets out only those 
documents that have referred to 
the relevant provision from the 
key documents referenced in the 
Explanatory Note.  

3 Mar 2025 MOJ desktop 
assessment 

This provision could be clarified through amendment as to how the Board 
implement this requirement, p 37 

14 Apr 2025 Agency initial 
assessment 

‘Option 1 is the preferred option, because retaining section 19 as currently 
worded: p 17 

• Retains the balance between iwi/Māori interests and other interests under 
the WSRA, as intended following the current proposed range of 
amendments.  

• Recognises that the Treaty may be relevant to the Authority’s functions, in 
relation to matters of significant interest to Māori in the context of the 
Treaty.  

• Maintains the Authority’s ability to uphold the Treaty, ensuring the Authority 
has the capability and capacity to achieve that, and the complementary 
relationship with other statutory provisions that affect how the Authority 
responds to Māori interests.  

• Avoids the potential negative impacts associated with the other options 
(amend or repeal section 19), including impacts on the Crown Māori 
relationship, Māori rights and interests and certainty. Option 1 provides for 
evolution of the relationship in the future.  

• Ensures that iwi/Māori concerns can be considered equally alongside the 
concerns of other sectors of the community, in a culturally appropriate way.’ 

23 May 2025 MOJ 
recommendation to 
Minister Goldsmith 

Any changes to section 5(g)(i) should be made as consequential 
amendments to section 19(1)(b)(i) 

30 May 2025 ‘summaries 
of analysis paper’ to 

• Retention would be the least unsettling and retains a degree of flexibility, p 
246 
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Advisory Group (no rec) • Recommends amending as the term ‘uphold’ does not have much precedent 
in legislation – could be changed to ‘have regard to’ or ‘give effect to’, p 246 

• Repeal would result in the Act being silent on the Treaty, p 246 

• Hon Sir David Baragwanath KC, in his 2024 article The Treaty and essential 
fresh water [2024] NZLJ 41, notes that it is right to see the Treaty as 
important in responding to New Zealand’s supply of freshwater, p 246 

Aug 2025 Advisory Group 
Report  

• Notes that section 19 places a clear requirement on the board in performing 
its duties, but says the language of “uphold” is vague and difficult to apply 
in practice and should not be used, p 77 

• Recommendation to amend section 19(2)(b)(i) to standardise reference to 
Treaty and the formulation of the duty, p 78 

5 Sep 2025 Ministerial 
briefing 

No comment made about this provision 

5 Sep 2025 Draft Cabinet 
Paper 

No comment made about this provision 

20 Oct 2025 Draft RIS No comment made about this provision 

13 Nov 2025 RIS Notes, in Appendix A, the Ministry for Regulation view that the proposal for 
this provision is exempt from the requirement to provide a RIS because: (p 
142): 

• The proposed amendment is “to clarify the nature and extent of Treaty 
responsibilities imposed on Crown entities or non-Crown actors” and 

• “The intention of this proposal is to clarify the status quo. It is not intended 
to be a policy change.”  

Effect of amendment  Prejudice as set out in 
claimant and interested 
parties’ evidence 

Not specifically addressed in claimant and interested party evidence 

However, the Water Services Authority has express obligations in certain 
Treaty Settlement Acts, including: 

• to have particular regard to Te Ture Whaimana (the vision and strategy for 
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the Waikato River) when exercising powers or functions under the Water 
Services Authority –Taumata Arowai Act 2020 that relate to the Waikato 
River or activities in its catchment affecting the Waikato River (section 17(8)-
(10) of the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 
2010, and section 18(8)-(10) of the Ngati Tuwharetoa, Raukawa, and Te 
Arawa River Iwi Waikato River Act 2010); and 

•  to recognise and provide for the Te Awa Tupua status and Tupua te Kawa 
when exercising powers or functions under the Water Services Authority –
Taumata Arowai Act 2020 that relate to the Whanganui River or activities in 
its catchment affecting the Whanganui River (section 15(1)-(3) and clause 1 
of Schedule 2 of the Te Awa Tupua (Whanganui River Claims Settlement) 
Act 2017); and 

• to recognise and provide for Te Mana Tupua and Ngā Toka Tupua when 
exercising powers or functions under the Water Services Authority –
Taumata Arowai Act 2020 that relate to the Whangaehu River or activities in 
its catchment affecting the Whangaehu River (section 109(1)-(2) and clause 
1 of the Schedule 5 of the Ngāti Rangi Claims Settlement Act 2019. 

 




