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Introduction

1.

This memorandum-directions addresses directions sought by counsel on the
determination of the Tribunal’s reserved leave to make findings and recommendations in
the stage two report of the Marine and Coastal Area (Takutai Moana) Act (Wai 2660)
Inquiry.

Background

2.

On 4 October 2023, the Wai 2660 Tribunal panel released The Marine and Coastal Area
(Takutai Moana) Act 2011 Inquiry Stage 2 Report (the Report) in pre-publication format.

At pages 102 — 103 of the Report, we made an interim finding that the customary marine
title (CMT) test under section 58 of the Marine and Coastal (Takutai Moana) Act 2011 (the
Act) ‘breaches the Treaty principles of partnership and active protection’. Given that the
CMT test remained subject to appeals at the time, the Tribunal granted leave for the parties
to seek final findings and recommendations once all appeal rights had been exhausted in
the courts.

On 29 January 2025, the Tribunal received a memorandum from Bryce Lyall, Maithili
Sreen, and Hannah Swedlund, on behalf of several claimant counsel listed in Schedule 1
of that memorandum (Wai 2660, #3.4.14 & #3.4.14(a)).

Counsel sought a direction confirming our approach to the reserved leave for parties to
seek final findings and recommendations, noting that the Supreme Court had issued a
decision in December 2024 on the correct application of the section 58 test for CMT in
Whakatohea Kotahitanga Waka (Edwards) v Ngati Ira o Waioweka, Ngati Patumoana,
Ngati Ruatakenga and Ngai Tamahaua (Te Kahui Takutai Moana o Nga Whanau me Nga
Hapd o Te Whakatohea)'. Counsel further noted that a second judgment applying this
approach to the facts and addressing remaining issues was, at the time, yet to be issued
by the Supreme Court.

Following receipt of counsel's memorandum, | issued memorandum-directions on 17
February 2025 confirming that it was not appropriate to make any further decision at that
time, being preferable to wait until the second Supreme Court decision is released before
considering the matter further (Wai 2660, #2.7.5 at [8]).

Memorandum filed by Kokiri Chambers

7.

On 25 June 2026, the Tribunal received a further memorandum from Mr Lyall and Ms
Swedlund (Wai 2660, #3.4.16). Counsel submit that they consider the 2024 Whakatohea
Kotahitanga Waka (Edwards) decision authoritative on the correct application of the
section 58 test for CMT for applications decided prior to 25 July 2024, a category which
their Te Upokorehe Iwi claimants fall under (Wai 2660, #3.4.16 at [3] — [4]).

Counsel further refer to the Crown’s amendment to the CMT test on 24 October 2025 and
the Tribunal’'s stage one report for the Marine and Coastal Area (Takutai Moana) Act
Coalition Changes Urgent Inquiry (Wai 3400), wherein the Tribunal found the amendment
would likely cause prejudice to Maori in part because the Crown sought to restrict the
ability of Maori to have their rights recognised through an award of CMT. Counsel note
that the amendments apply to all applications decided after 25 July 2024 (Wai 2660,
#3.4.16 at [5] — [6]).

1 Whakatohea Kotahitanga Waka (Edwards) v Ngéti Ira o Waioweka, Ngati Patumoana, Ngati
Ruatakenga and Ngai Tamahaua (Te Kahui Takutai Moana o Nga Whanau me Nga Hapd o Te
Whakatbhea) [2024] NZSC 164.
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9. Counsel observe that a further Supreme Court appeal is required before the application
of the customary marine title test under the amended Act is settled for those applications
decided after 25 July 2024 (Wai 2660, #3.4.16 at [7]).

10. Accordingly, counsel seek directions on how the Tribunal's reserved leave will be
determined, and suggest that the Tribunal may wish to either (Wai 2660, #3.4.16 at [8]):

(a) make final findings on the section 58 test for applications determined prior to 25 July
2024, with leave reserved for those who await further appeals on the amended law;
or

(b) complete an inquiry into all the claims (those that were decided before the July 2024
and after) once the amended section 58 test becomes settled law.

Next steps

11.1 note that Whakatohea Kotahitanga Waka (Edwards) v Ngati Ira o Waioweka, Ngati
Patumoana, Ngati Ruatakenga and Ngai Tamahaua (Te Kahui Takutai Moana o Nga
Whanau me Nga Hapi o Te Whakatohea) (No 2)? — the second Supreme Court judgment
mentioned at [5] above — was issued on 15 August 2025.

12.In light of the matters raised above, | now direct counsel for the Crown to file any
submissions in response to Mr Lyall and Ms Swedlund’s 25 June 2026 memorandum by
no later than 5pm, Friday 17 July 2026.

13. | further confirm that claimant counsel may file any submissions in reply to those of the
Crown by no later than 5pm, Friday 31 July 2026.
Me tuku atu te Kairéhita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamohio mo

Wai 2660, te Marine and Coastal Area (Takutai Moana) Act Inquiry.

The Registrar is to send a copy of this direction to all those on the distribution list for Wai
2660, the Marine and Coastal Area (Takutai Moana) Act Inquiry.
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