Wai 2500, #2.6.53

TE ROPU WHAKAMANA | TE TIRITI O WAITANGI

Wai 2500
E PA ANA KI te Treaty of Waitangi Act 1975
CONCERNING
A, te Military Veterans Kaupapa
AND Inquiry

HE PANUI WHAKAHAU A TE MANA WHAKAHAERE

MEMORANDUM-DIRECTIONS OF THE PRESIDING OFFICER REGARDING CLOSING
SUBMISSIONS AND SUPPORTING DOCUMENTS FILED ON BEHALF OF WAI 1401

23 Pipiri 2026



WIKITDE
Official


Purpose

1. This memorandum-directions addresses the interested parties’ memorandum in relation
to the closing submissions and supporting documents filed by counsel for Maori Vietham
Veteran (Wai 1401) claim, Paul Harman.

Background

2. In memorandum-directions dated 12 March 2026, | declined Paul Harman’s application
for leave to provide evidence in reply from Associate Professor Phillip Wilcox. However, |
instead granted leave "...for counsel to attach any published studies (which are in the
public domain) to closing submissions as are required to support counsel's case” (Wai
2500, #2.6.47 at [41]).

3. On 18 May 2026 and 26 May 2026, Mr Harman filed a book entitled “50 Years of Agent
Orange / Dioxin Disaster in Vietham” and a bundled compilation of supplementary
published science articles (Wai 2500, #3.3.86(b) & #3.3.86(c)).

4. On 8 June 2026, Mr Harman filed the specific closing submissions on behalf of Wai 1401,
accompanied by a supporting bundle of authorities (Wai 2500, #3.3.86; #3.3.86(a)).

Memorandum of the interested parties in relation to the specific closing submissions
on behalf of Wai 1401

5. On 12 June 2026, counsel for interested parties the Dow Chemical Company and the
Monsanto Company (the Manufacturers), Andrew Butler KC and Chris Curran, filed a
memorandum in relation to the closing submissions and supporting documents filed by Mr
Harman (Wai 2500, #3.2.499).

Objection to material filed on 18 May 2026

6. Counsel for the Manufacturers submit that the book entitled “50 Years of Agent Orange /
Dioxin Disaster in Vietnam” falls outside the scope and parameters set in memorandum-
directions dated 12 March 2026 on the basis that the book in question does not contain
any material that could plausibly assist the Tribunal in assessing the methodological
design of a Massey University study on Dioxin (Wai 2500, #3.2.499 at [5(a)].

7. Despite Mr Harman’s reassurances, counsel assert that the material filed on 18 May 2026
contains allegations that Agent Orange materially caused wide-ranging health and
environmental effects, and it is not a "published study" as contemplated by my
memorandum-directions (Wai 2500, #3.2.499 at [5(b)] & [5(c)]).

Objection to further material filed on 26 May 2026 8 June 2026

8. Counsel for the Manufacturers also submit that the bundle of articles filed on 26 May 2026
(Wai 2500, #3.3.86(c)) are not concerned with testing the design of the Massey University
study, so also do not meet the terms of my 12 March 2026 direction (Wai 2500, #3.2.499
at [9]).

9. Similarly, counsel submit that the same objections apply to the document in the
accompanying bundle of scientific articles filed on 8 June 2026 (Wai 2500, #3.3.86(a))
entitled ‘Environmental and Human Health Assessment of Dioxin Contamination at Bien
Hoa Airbase, Viet Nam’ and listed as Document E in the supporting bundle of authorities
(Wai 2500, #3.2.499 at [11]).



Objection to paragraphs in the Wai 1401 specific closing submissions

10.

Counsel submit that the statements made in paragraphs [5.4] and [5.5] of the Wai 1401
specific closing submissions (Wai 2500, #3.3.86) reference out of scope issues, contrary
to Mr Harman'’s earlier assurances to the Tribunal that proposed reply evidence would not
transgress into causation issues and his subsequent advice to the Tribunal that his use of
that reply evidence would focus on the Crown's information monitoring obligations (Wai
2500, #3.2.499 at [12]-[13]).

Directions sought

11.

12.

13.

Counsel for the Manufacturers request that the documents referred to above at [5]-[10] be
excluded from the Wai 2500 record of inquiry.

Counsel for the Manufacturers also request that the Tribunal disregard paragraph [5.4]
and the excerpts from paragraph [5.5] of the Wai 1401 specific closing submissions, which
rely on the supporting documents filed.

In the event the Tribunal allows the material onto the record of inquiry, counsel for the
Manufacturers request that that they be relied on only for the strictly limited purpose of
assessing the Crown's compliance with any information monitoring obligations contained
in the Memorandum of Understanding Mr Harman references.

Memorandum of Mr Harman in response

14.

15.

16.

17.

18.

19.

On 16 June 2026, via email from the Tribunal Registrar, | directed Mr Harman to respond
to the Manufacturers memorandum by 18 June 2026.

On 18 June 2026, Mr Harman filed a memorandum in response as directed (Wai 2500,
#3.2.496).

Mr Harman submits that that the documents filed in support of claimants’ written specific
closing submissions are directly relevant to the issues before this Tribunal.

In the memorandum, Mr Harman acknowledges that the Wai 1401 claimants accept that
the "causality" issue is not a matter on which this Tribunal will make any findings. However,
counsel submits that there are situations where the scope of a commission of inquiry's
powers where direct causality is ruled out, but a correlation or relevant association is being
inquired into. Mr Harman references the New Zealand Court of Appeal case Christian
Congregation of Jehovah's Witnesses (Australia) v Royal Commission of Inquiry into
Historical Abuse in State Care and in the Care of Faith-Based Institutions [2024] 2 NZLR
534 as an example (Wai 2500, #3.2.496(b)).

Mr Harman submits that, as stated in the written closings, an integral element of the Wai
1401 claimants’ submissions is that there is an abnormal unexplained presence of
diseases and disorders in their veteran cohort and the families of those veterans, and
while there may never be any scientific certainty as to causality, there is a sufficient body
of evidence which suggest a correlation of active soldier service in a toxic Dioxin
environment.

Regarding Document E in the bundle of authorities, Mr Harman submits that the article
was sourced from the Manufacturers’ own cross-examination bundle (Wai 2500, #F22 at
page 9).



Directions sought

20. Overall, Mr Harman submits that that all the materials objected to by the Manufacturers
are relevant and support the claimants’ case against the Crown, meaning they are in line
with what was directed in memorandum-directions dated 12 March 2026. Therefore, Mr
Harman requests that the Tribunal dismiss the Manufacturers’ application for the
documents referred to above to be excluded from the Wai 2500 record of inquiry.

Discussion

21. As mentioned above, at paragraph 41 of my memorandum-directions dated 12 March
2026, | stated that the fairest and most expeditious way to progress the issue of
intergenerational affects arising from various toxic environments is for counsel to attach
“any published studies (which are in the public domain) to closing submissions” to support
the claimants’ case (Wai 2500, #2.6.47).

22. The book entitled “50 Years of Agent Orange / Dioxin Disaster in Vietnam” is a published
study within the public domain. Document E in the bundle of authorities and the other
material filed by Mr Harman also appear to be in the same category, and Mr Harman’s
submissions show that he sourced these from analysis of the Manufacturers’ own cross-
examination documents.

23. On this basis, these documents will not be removed from the Wai 2500 record of inquiry.

24. Further and importantly, Mr Harman does not intend to focus on the issue of causality but,
as he submitted, correlations or relevant associations. | reiterate the position taken by the
Tribunal, as stated in my earlier memorandum-directions of 25 May 2023 (Wai 2500,
#2.5.90 at [6]-[7]):

The Tribunal's approach to inquiring into claims related to exposure to toxic environments is
noted in my 22 April 2022 memorandum-directions (Wai 2500, #2.5.78 at [21] - [24]). As | have
stated (Wai 2500, #2.5.78 at [22]):

[TIhe Tribunal does not intend to focus on exposure and causation issues relating to these
toxic environments and their alleged ill-health effects. That is, the Tribunal does not intend
to critically assess the available scientific evidence in order to determine conclusively when
and which Maori servicepeople were exposed to toxic environments, or whether individual
instances of exposure categorically caused specific ill-health effects.

This position was confirmed in my memorandum-directions of 14 December 2022 (Wai 2500,
#2.5.81 at [44] - [53]. In particular, | set out a three-step approach that relate to toxic
environments as follows (Wai 2500, #2.5.81 at [44]):

(a) Establish where and at what times Maori servicepeople were deployed to areas where
servicepeople were likely to be exposed to toxic environments.

(b) Establish the extent to which the Crown was aware, or should have been aware, of
reports or evidence of the risks posed by exposure to toxic environments.

(c) Assess whether, based on actual or imputed knowledge, the Crown's decisions and
processes leading up to the likely exposure of Maori servicepeople were consistent with the
Treaty of Waitangi, and whether the Crown responded in a Treaty-compliant manner in light
of the ill-health effects reported by Maori ex-servicepeople and any emerging scientific
evidence.

‘a 25. Mr Harman'’s closing submissions will be considered with that position firmly in mind, and
i e Manufacturers have the opportunity and right when making their own closing
the Manufact h th tunit d right wh k th I

A submissions to rebut claims made by the Wai 1401 claimants and Mr Harman.



26. All these submissions will be considered when completing our report and our findings, and
recommendations will reflect the weight we attach to the submissions and material
received from counsel as well as the evidence filed in this inquiry.

Decision

27. The application made by counsel for the Manufacturers for documents to be excluded
from the Wai 2500 record of inquiry is declined and we will hear the submissions as
outlined above.

Me tuku atu te Kairéhita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamohio mo
Wai 2500, the Military Veterans Kaupapa Inquiry.

The Registrar is to send this direction to all those on the distribution list for Wai 2500, the
Military Veterans Kaupapa Inquiry.
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