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TENA E TE TARAIPUNARA

1. This memorandum is filed on behalf of Wai 2500 claimants.

2. At Hearing Week 9, Day 1, Dr Grant Phillipson raised a question directed to Mr Potaka
and Ms Sykes requesting further pinpoint references for the concept of "Crown
acquiescence" as cited in paragraph 192 of the Generic Tikanga Closing Submissions.!

Counsel now respond to that question by way of this memorandum.
The Use of "Acquiescence" in Paragraph 192

3. Counsel acknowledges, and wishes to be transparent with the Tribunal, that the word
"acquiescence" as it appears at paragraph 192 of the Generic Tikanga Closing
Submissions is counsel's characterisation of the Crown's conduct, rather than a term

drawn verbatim from a single pinpoint authority within the record.

4. The factual foundation for that characterisation is the Brief of Evidence of Terrence
Wiremu Hakaraia,” as cited at footnote 147 of the Generic Tikanga Closing
Submissions.> At paragraphs [11]-[12] of that brief, Hakaraia describes the RSA's
institutional exclusion of Vietnam veterans from membership, his uncle Joe Hakaraia,
a decorated veteran of Korea, Malaya, Borneo, and Vietnam, was told he "could not
join by right", and records that no Crown support was provided to him following his

active service.*

5. "Acquiescence" is accordingly counsel's characterisation of the Crown's failure, in the
face of that institutional exclusion, to intervene, to remedy the mana breach, or to ensure
that veterans such as Joe Hakaraia received the recognition and support to which their
service entitled them. The concept describes a passive failure, the Crown stood by,

rather than any active wrong.
The Legal Basis: Active Protection

6. The legal content of the acquiescence characterisation is supplied by the Treaty

principle of active protection. The Crown is not merely required to refrain from harm;

' Wai 2500, #3.3.078, Generic Tikanga Closing Submissions (8 May 2026), at [192].

2 Wai 2500, #C23, Brief of Evidence of Terrence Wiremu Hakaraia, at [11]-[12].

3 Wai 2500, #3.3.078, at [192], footnote 147.

4 Wai 2500, #C23, Brief of Evidence of Terrence Wiremu Hakaraia, at [10]-[12]; see also Wai 2500, #3.3.078,
at [184].



it must take positive steps to protect Maori rights and interests. This obligation was
authoritatively stated in New Zealand Maori Council v Attorney-General, where Cooke
P held that Crown obligations were "not merely passive but extend[ed] to active
protection of Maori people in the use of their lands and waters to the fullest extent

practicable."’

The Waitangi Tribunal in Ko Aotearoa Ténei confirmed that active
protection applies across all fields of Crown policy and extends to the intangible taonga

of Maori, including tikanga.®

7. Applied to the military context, the Generic Tikanga Closing Submissions establish that
the Crown's approach to the protection of tikanga and the wellbeing of returning
veterans was passive at best.” A Crown that stood by while Vietnam veterans were
excluded from the RSA without intervention, and which offered only a delayed and
limited ex gratia payment in lieu of meaningful tikanga-consistent recognition, failed
that active protection obligation. Passive inaction in the face of known harm is, in

Treaty terms, acquiescence.
The Legal Basis: Reciprocity

8. The characterisation is further supported by the Treaty principle of reciprocity. The
Waitangi Tribunal in He Whakaputanga me te Tiriti confirmed that the Treaty
relationship requires the Crown to honour the obligations that flow from what it has
received.® As the Generic Tikanga Closing Submissions state, the Crown received over
a century of Maori military service and sacrifice. The reciprocal obligation it thereby
incurred, to honour, protect, and support those who served and their whanau, was not
discharged at the standard tikanga requires.” To accept the offering of service while
acquiescing in the exclusion and condemnation of those who served is to breach that

reciprocal obligation in its most direct form.

5 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 664 per Cooke P; cited in Wai
2500, #3.3.078, at [14] and [200].

® Waitangi Tribunal, Ko Aotearoa Ténei: A Report into Claims Concerning New Zealand Law and Policy
Affecting Maori Culture and Identity (Wai 262, 2011) at 18-22; cited in Wai 2500, #3.3.078, at footnote 160.

7 Wai 2500, #3.3.078, at [200]: "The evidence establishes that the Crown's approach was passive at best and
assimilationist at worst. It waited for Maori to build the marae and then adopted them. It waited for Maori to
demand whakanoa processes and then described them as works in progress."

8 Waitangi Tribunal, He Whakaputanga me te Tiriti / The Declaration and the Treaty: The Report on Stage 1 of
the Te Paparahi o Te Raki Inquiry (Wai 1040, 2014) at [526]—[528]; cited in Wai 2500, #3.3.078, at footnote
161.

® Wai 2500, #3.3.078, at [201]: "The Crown accepted that service. The reciprocal obligation it thereby incurred,
to honour, protect, and support those who served and their whanau, was not discharged at the standard tikanga
requires."



The Crown's Own Concession

9. The characterisation of Crown acquiescence is further supported by the Crown's own
formal acknowledgement at Concession 43 of the Crown Concessions and
Acknowledgements, which records that Maori Vietnam veterans had a specifically
difficult time returning to New Zealand after service, and that more should have been
done to properly recognise their service and assist their reintegration.'® Counsel submits
that concession is itself an acknowledgement of the passive failure the submissions
characterise as acquiescence: the Crown knew, or should have known, of the harm, and

did not act at the standard the Treaty required.

10.  Should the Tribunal have any questions or queries, counsel are available to assist and

may be contacted directly.

DATED at Rotorua this 29" day of June 2026
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Annette Sykes Kalei Jack Potaka Rangipurei
Delamere- Manley
Ririnui

Counsel for the Claimants

""Wai 2500, #3.2.381(b), Crown Concessions and Acknowledgements as at 12 September
2025, Concession 43.





