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rights specifically. In reviewing the different spheres of competence of all these 
actors, I will ultimately attempt to make the argument that an effective imple-
mentation of indigenous rights under the Declaration necessarily involves coop-
erative relations among all actors based on a responsible assumption of their re-
spective mandates.  

The debate on the legal status of the declaration

The declaration as a non-binding instrument

The fact that, despite the multiple legal subtleties and qualifications that can be 
argued in this case,2 the Declaration is merely a resolution adopted by the UN 
General Assembly which has, as an instrument, no legally binding character, was 
emphasized by several states, voting both for and against, as well by the UN 
system.3 For instance, the United Kingdom, a country that voted in favour, em-
phasized that the Declaration “is not legally binding” but will constitute “an im-
portant policy tool” for states.4 In addition, the non-binding character of the Dec-
laration was naturally underlined by those states that eventually voted against or 
abstained at the moment of the adoption of the text. Thus the Government repre-
sentative of Canada stated that the Declaration has “no legal effect in Canada, 
and its provisions do not represent customary international law”.5 The repre-
sentative of the Australian government similarly stated that the Declaration is 
“an aspirational declaration with political and moral force but no legal force” 
which “is not intended itself to be legally binding or reflective of international 
law”.6  

The argument of the non-legally binding character of the Declaration has been 
subsequently echoed in subsequent international and state practice. This was no-
tably the case in the discussion concerning the assessment and renewal of the 
mandate of the Special Rapporteur on the situation of human rights and funda-
mental freedoms of indigenous people (SR on Indigenous Peoples) during the 
sixth session of the Human Rights Council, which took place only a few months 
after the adoption of the Declaration. Echoing this adoption, the original draft 
resolution tabled by the co-sponsors of the mandate, Mexico and Guatemala, in-
cluded, as part of the SR on Indigenous Peoples’ functions, the promotion of “the 
UN Declaration on the Rights of Indigenous Peoples and international instru-
ments relevant to the advancement of the rights of indigenous peoples”. This 
specific phrase was the object of controversy right up to the adoption of the reso-
lution by the Council. Canada, as member of the Council, eventually managed to 
make the adoption of the resolution conditional on the introduction of a limiting 
clause to the text.7 The Resolution, as finally adopted, refers to the SR on Indige-
nous Peoples’ promotion of the Declaration only “where appropriate” (“s’il y 
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a lieu” or “cuando aplicable”, in the somehow unconsciously decaffeinated 
French and Spanish versions).8 A similar argument was made by the United 
States delegation at the presentation of the former SR on Indigenous Peoples’ 
report to the General Assembly’s Third Committee.9 

The Canadian and United States’ shared position can easily be criticized 
from an international legal point of view, as they obviously confuse the Dec-
laration with an international treaty whose legal force at the domestic level is 
dependent upon an act of formal acquiescence by a given state. This position 
also tends to obscure the fact that the negative vote of these and other states 
with regard to the adoption of the Declaration does not preclude, as a Resolu-
tion adopted by the General Assembly, that the Declaration should have a 
general normative value vis-à-vis all UN member states.10 However, the posi-
tion shared by these two governments that voted against the Declaration also 
reflects an anxiety to restate the argument of the non-legally binding charac-
ter of the Declaration, particularly with regard to domestic law, an argument 
that merits consideration inasmuch as it may evolve into a practical barrier in 
the implementation of the Declaration’s standards. 

The declaration as a binding instrument

Together with the argument of the non-legally binding character of the Decla-
ration, and in part as a reaction to it, some authoritative voices have tried to 
argue just the opposite: that the Declaration, because of the special character-
istics of the process that led to its adoption, is actually binding as an instru-
ment. This discourse has been promoted by a number of indigenous and civil 
society organizations, and has been taken up by some members of the UN 
Permanent Forum on Indigenous Issues (PFII), which has become a key locus 
for the reproduction of this discourse. 

A good example of this position is that of Professor Bartolomé Clavero, cur-
rent member of the PFII and a recognized specialist on indigenous rights in the 
Spanish-speaking milieu, at the seventh session of the Forum in 2008, the first 
after the adoption of the Declaration. In discussing the future role of the Forum 
with regard to the implementation of the Declaration, Clavero advocates for a 
role similar to international human rights monitoring mechanisms, “as if, for 
the Declaration on the Rights of Indigenous Peoples, the Forum was a body 
equivalent to the human rights committees of the International Covenants and 
of the Conventions or Treaties”.11 To be sure, Clavero clarifies that the Declara-
tion “is not a Convention”.12 However, the Declaration “is not a mere and sim-
ple Declaration”.13 Indeed, according to the author, the Declaration is a “radical 
novelty”,14 with “a value different from other Declarations”. 15 
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To provide foundation for his conclusions, the author has recourse to a 
myriad of arguments, based either on a literal reading of the text of the Dec-
laration or on the special characteristics of the standard-setting process that 
led to its final adoption. First, Article 42, in calling states and international 
actors to promote the implementation of the Declaration, “uses the strong ex-
pression of full application”, as distinct from other similar human rights in-
struments.16 Second, by singling out the PFII in Article 42, the Declaration “is 
the first Declaration that describes its own binding character without a foun-
dation either in a Convention or a Treaty, or, for that matter, in a relevant 
Committee”. It is thus the first declaration that assigns its application to a 
body not created by treaty, “and hence without the mediation of State ratifica-
tion”.17 Third, the Declaration, as distinct from other similar instruments, was 
adopted with the active participation of indigenous peoples themselves. In 
this respect, Clavero argues that the Declaration “is certainly not a Conven-
tion or a Treaty among States, but it constitutes a Treaty, Convention or Cov-
enant between States and Peoples”.18

Transcending the debate: focus on rights

To a great extent, the current debate on the legal status of the Declaration 
mixes three separate issues: first, the legal standing of the Declaration as a 
UN declaration; second, the normative value of the various rights enshrined 
therein; and third, the means of monitoring these rights.

Regarding the first question, whether we like it or not, the distinction be-
tween hard law and soft law is a well-established one in modern international 
human rights law. This distinction draws on the basics of general interna-
tional law, where the list of legally-binding sources is limited to treaties rati-
fied by states, customary international law and general principles of law.19 
Despite the specificities of the international human rights regime, it is none-
theless clear that the difference between an international treaty or convention 
and a declaration is still fully understood and applied by states, international 
organizations and other relevant operators.20 

It worth noting, however, that the distinction between hard law and soft 
law in the area of human rights is obviously a legal one, which is not necessar-
ily relevant in practice. Empirical research has shown that the legal status of 
specific human rights norms is far from a determinative factor in promoting 
compliance with these norms, and in several instances formally non-binding 
norms have played an even more effective role in promoting respect for hu-
man rights.21 But it is one thing to stress this empirical fact and it is another to 
deny that the existence of the distinction between binding and non-binding is 
still effective among the overwhelming majority of actors, and thus fully op-
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erative, despite the instances in which international legal theory may be push-
ing towards other understandings.

 The arguments exposed by Bartolomé Clavero and others regarding the 
specificities of the Declaration may be valid inasmuch as they are directed 
towards the normative standing of the individual rights affirmed in the Dec-
laration, as opposed to the instrument itself. If the focus is shifted from the 
current debate on the formal legal standing of the Declaration towards the 
legal character of the substantive standards included in the text, the picture 
may change completely. As James Anaya has demonstrated in his official ca-
pacity as SR on Indigenous Peoples, the Declaration “reflects the existing in-
ternational consensus regarding the individual and collective rights of indig-
enous peoples in a way that is coherent with, and expands upon [interna-
tional] developments, including the interpretations of other human rights 
instruments by international bodies and mechanisms”.22 Victoria Tauli-Cor-
puz, Chairperson of the UN PFII, has similarly advocated for a reading of the 
Declaration which relates it to “existing international law”.23 In actual fact, as 
discussed below, most of the substantive rights affirmed in the Declaration 
relate to already existing obligations under treaty law, as interpreted by the 
relevant monitoring bodies. Moreover, as Anaya and Wiessner have argued, 
at least some of the provisions of the Declaration may be considered as re-
flecting international customary norms.24 

The distinction between the normative value of the specific rights en-
shrined in the Declaration and the legal status of the Declaration as an instru-
ment is particularly relevant with regard to the third issue: monitoring. Stat-
ing that the Declaration lacks a specific monitoring mechanism does not im-
ply that the rights under the Declaration should not be monitored. If the focus 
is placed on the rights, the standards of the Declaration are subject to supervi-
sion by existing international monitoring bodies and mechanisms as they re-
late to the general rights affirmed in the treaties they are respectively respon-
sible for supervising. Moreover, if the debate is geared towards actual compli-
ance with specific standards rather than on their formal monitoring, other 
actors are invited to play a significant role in promoting the implementation 
of the Declaration by means other than normative supervision strictu senso. 

The monitoring of indigenous peoples’ rights under the Declaration

UN treaty bodies
 

Since the 1980s, starting with the expansionist reading of Article 27 of the In-
ternational Covenant and Civil and Political Right (ICCPR) (rights of minori-
ties) by the Human Rights Committee, UN treaty bodies have gradually elab-
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orated a cohesive body of interpretation of international human rights treaties 
in a way that incorporates indigenous peoples’ rights. This jurisprudence has 
been developed both through its individual observations on individual states’ 
compliance with the Convention or in the form of general comments, includ-
ing the Human Rights Committee’s General Comment on Article 27 and the 
General Recommendations on indigenous peoples by the Committee on the 
Elimination of Racial Discrimination (CERD).25 Indigenous peoples’ rights 
have also been specifically addressed by the Committee on Economic, Social 
and Cultural Rights in relation to state obligations under the International 
Convention on Economic, Social and Cultural Rights.26 

Other UN human rights treaties include provisions that are relevant to the 
Declaration’s call that “[p]articular attention shall be paid to the rights and 
special needs of indigenous elders, women, youth, children and persons with 
disabilities.”27 The rights of indigenous children are explicitly safeguarded by 
the UN Convention on the Rights of the Child (CRC).28 Article 30 of the Con-
vention affirms indigenous children’s right to “to enjoy his or her own cul-
ture, to profess and practise his or her own religion, or to use his or her own 
language”. This provides a clear entry point for the Declaration as an author-
itative interpretative tool of the Convention in the context of indigenous chil-
dren.29 A specific focus on indigenous women as particularly marginalized 
groups has similarly started to appear relatively recently in the monitoring 
activities of the Committee on the Elimination of Discrimination against 
Women (CEDAW).30 It is to be expected that the recently constituted Commit-
tee on the Rights of Persons with Disabilities will also pay particular attention 
to indigenous persons in the supervision of its respective convention.31 

An analysis of UN human rights standards and the jurisprudence of their 
monitoring bodies with regard to indigenous peoples clearly shows a signifi-
cant synergy between general state human rights obligations and the rights 
affirmed in the Declaration. This is particularly relevant in areas of priority 
concern for indigenous peoples, including self-determination; cultural integ-
rity; lands and natural resources; and social and economic advancement. In 
addition, UN general human rights standards safeguard the rights of indige-
nous individuals and specific groups as affirmed in the Declaration (for a 
summary of the connection between UN human rights treaties and the Decla-
ration, see Table 1). These rights are fully enforceable by UN treaty bodies, for 
which the Declaration now constitutes an inescapable framework of reference 
for the application and development of new interpretations of state obliga-
tions under those treaties.  
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UN Treaty

CERD

ICCPR

Substantive rights

Prohibition of racial 
discrimination

Self-determination

Rights of minorities

Life, torture, liberty 
and security

Slavery and forced 
labor

Fair judgment
Use of language in 
legal proceedings

Privacy and family

Freedom of religion 
or belief

Freedom of opinion

Freedom of association

Children, nationality

Article

2

1

27

6, 7, 9 

8

14

17, 23

18

19

22

24

Indigenous Rights 
under the Declaration

Political participation
Consultation, consent
Cultural integrity and
language
Development compatible 
with culture

Self-determination
Autonomy and 
self-government

Cultural integrity and
language
Lands, territories and 
resources
Subsistence economies
Political participation

Life, physical and 
mental integrity, 
liberty and 
security

Equal enjoyment of labor
rights

Fair and just redress
Use of indigenous 
languages in legal 
proceedings

Lands, territories and 
resources

Indigenous religions 
and spirituality

Indigenous media

Political or social 
institutions

Indigenous children
Nationality

Article

5, 18
19, 32(2) 
38
11-13, 34

32(1) 

3 
4

11-13, 
25-29
20
5, 18

7(1)

17(1)

40
13(2)

25-28

11-12

16(1)

5, 34

21(2) 22
6
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UN Treaty

International Cov-
enant on Econom-
ic, Social and 
Cultural Rights 

Substantive rights

Political participation

Equality before the law

Self-determination

International 
cooperation

Labor rights

Education

Food

Housing 

Health

Education

Article

25

26

1

2 (1)

7-9

13

11(1)

11(1)

12

13

Indigenous Rights 
under the Declaration

Political participation 

Equality

Self-determination

Equal enjoyment of 
labour rights

Language
Education and media
Children’s education
Improvement of 
education

Means of subsistence
Improvement of social
conditions
Lands, territories and 
resources
Environment

Improvement of 
housing conditions
Housing programs
Interdiction of forced 
removal
Lands, territories and 
resources

Improvement of health
conditions
Health programs
Right to health and 
traditional medicine
Environment
Children’s health

Language
Education and media

Article

5,18

2

3, 4

39

13
4-16
17(2)
21

20
21

25-28

29

21

23
10

25-28

21

23

24
29
17(2)

13
14-16
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UN Treaty

CRC

Convention 
Against Torture

CEDAW

Convention on
Migrant Workers

Convention on
Persons with 
Disabilities

Convention for
the Protection
of All Persons 
from Enforced 
Disappearance

Substantive rights

Cultural life
Benefits from 
intellectual or 
artistic production

Indigenous children
Violence against 
children
Indigenous language 
in media
Education free of 
prejudice

Prohibition of torture 
generally

Women rights 
generally

Migrant rights generally

Rights of persons with 
disabilities generally

Prohibition of enforced 
disappearance

Article

15

30 et al. 
19

17(d)

29(d)

Indigenous Rights 
under the Declaration

Children’s education
Improvement of 
education

Cultural integrity
Cultural institutions
Traditional knowledge

Special measures for 
indigenous children
Violence against 
indigenous children
Indigenous media
Prejudice in education
and media

Physical and mental 
integrity

Special measures for 
Indigenous women

Trans-border cooperation

Indigenous persons with 
disabilities 

Personal liberty and 
security

Article

17 (2)
21

11-12 
5, 34
31

21(2) 
22(1)
22(2)

16(1)
15 
16(2)

7(1)

21(2)
22(1)

36

21(2)
22(1)

7(1)

The Universal Periodic Review (UPR)

The recently inaugurated UPR mechanism of the Human Rights Council is also 
an important tool in promoting the rights affirmed in the Declaration. As distinct 

Table 1: 		 Comparison between the provisions of the UN human rights treaties, as inter-
preted by UN treaty bodies, and the provisions of the Declaration on the Rights 
of Indigenous Peoples 
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from UN treaty bodies, the UPR is an inter-state, peer-review mechanism aimed 
at the promotion of all human rights based on the principles of cooperation and 
objectivity.32 By its very nature, the UPR differs from the role that independent 
experts’ mechanisms play in monitoring state practice, and its outcomes may 
be seen, as shown by the practice of the mechanism thus far, as more limited.33 

The framework for the UPR exercise is defined by the states’ international 
human rights obligations under: the UN Charter; the UN Declaration on Hu-
man Rights; human rights instruments to which the state is party, and states’ 
voluntary pledges and commitments.34 Given the complementary and interre-
lated character of international human rights law, as well as the existing and 
developing jurisprudence of general human rights treaties by international 
bodies and mechanisms, it is clear that the provisions of the Declaration should 
guide the states’ interpretation of their international human rights obligations 
and the positive developments and challenges faced when implementing them. 
Recent examples in this regard include the national reports submitted by Ecua-
dor35 and Peru,36 which include references to the Declaration both as part of 
their human rights commitments and as a framework for their domestic indig-
enous policies. While the Declaration becomes gradually mainstreamed in the 
practice of both states and human rights bodies and mechanisms, it is to be 
expected that the Declaration will also be mainstreamed in the UPR process, 
contributing to defining the human rights obligations of the states under re-
view.

The ILO supervisory bodies

ILO Convention No. 169 on Indigenous and Tribal Peoples’ Rights (ILO Conven-
tion 169) and the Declaration share something more than the actual content; they 
are products of a wider common standard-setting regarding the rights of indig-
enous peoples, of which the Convention is an early off-spring.37 The adoption of 
the Declaration now naturally calls for a consistent reading of the Declaration 
and of the Convention, which even today stands as the most advanced interna-
tional instrument regarding indigenous peoples with legally-binding effects for 
those countries that have formally ratified it. 

Article 35 of ILO Convention 169 provides a formal entry point for consider-
ing the interpretation of its different provisions with reference to the Declara-
tion, by including an interpretative clause that relates it to other international 
instruments.38 While the list of rights affirmed in the Declaration covers areas 
other than those included in the Convention, the convergence and mutual rein-
forcement between the provisions included in the two instruments is self-evi-
dent (see Table 2).  
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Indigenous rights under ILO 
Convention 169

General principles

Equal enjoyment of 
human rights

Individual rights

Prohibition of force or coercion 
in violation of human rights

Citizenship

Account of indigenous origin
in criminal proceedings

Access to justice 
Right to interpretation 
in legal proceedings

Prohibition of forced labor

Equal enjoyment of labor
rights

Autonomy rights

Customs and legal institutions

Criminal justice systems

Cultural rights

Social, cultural, religious 
and spiritual values and 
practices

Articles

2, 3, 4(3)

3(2)

4(3)

10

12

11

20

8

9

5

Indigenous rights 
under the Declaration

Equal enjoyment of 
human rights

Self-determination

Life, physical and mental 
integrity, liberty and security
Forced assimilation

Nationality - Citizenship

Right to interpretation in legal
proceedings

Equal enjoyment of labor rights,
including children

Autonomy and self-government

Right of belonging to a community

Participate in decision-making

Historical sites, artifacts, designs, 
ceremonies, technologies and visual 
and performing arts and literature

Articles  

1, 2

3

7(1)

8

3, 33

12

17

4

34

35

9, 33

18

11(1)
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Indigenous rights under ILO 
Convention 169

Consultation to reach an 
agreement

Participation in development 
projects

Recognition of special relation 
with the lands and territories

Lands rights

Resource rights

Consultation in relation to 
resource exploitation

Interdiction of forced removal

  Articles

6

7 (1)

13 (1)

14

15 (1)

15 (2)

16

Indigenous rights 
under the Declaration

Spiritual and religious traditions, 
customs and ceremonies; religious 
and cultural sites; ceremonial
objects; human remains

Histories, languages, oral 
traditions, philosophies, 
writing systems and literatures

Cultural heritage, traditional
knowledge and traditional cultural 
expressions, human and genetic 
resources, seeds, medicines, knowl-
edge of fauna and flora, oral tradi-
tions, literatures, designs, sports 
and traditional games and visual 
and performing arts

Restitution and/or compensation

Intellectual property rights

Consultation to reach free, 
prior and informed consent

Participation in development
projects

Participation in decision-making

Recognition of special relation 
with the land and territories

Land and resource rights

Land and resource rights

Consultation in relation to 
resource exploitation

Articles  

12(1)

13

31

11(2), 12(2)

31

19

23

18

25

26, 27

26, 27

32 (2)

14

Participation/consultation/consent

Lands, territories and natural resources
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Indigenous rights under 
ILO Convention 169

Transfer of property 

Protection against abuse

Non discrimination in 
agrarian programs

Environment, including
measures of conservation

Right to decide priorities over 
development

Priority in development 
programs

Impact Assessment Studies

Education, including 
bilingual education

Elimination of prejudices in
national education

Social security

Health, including traditional 
medicine

Vocational training

Articles

17

18

19

5, 7(4)

7(1)

7(2)

7(3)

26-29

30

24

25

21-25

Indigenous rights 
under the Declaration

Environment, including reparation 
and/or compensation

Means of subsistence

Restitution and/or compensation

Traditional knowledge over 
biological resources

Right to decide priorities over 
development

Special measures to promote social 
and economic advancement
 

Mitigation of impact of 
development

Education, including bilingual 
education

Indigenous media

Health, including traditional 
medicine

Articles  

29

20

28

31

23, 
32(1)

21(2)

32(3)

14

15
16(2)

16(1)

24

Social services and development
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Indigenous rights under 
ILO Convention 169

Trans-border cooperation 

Specific groups

Women

Children

Other issues

Articles

2(2)

25-26

Indigenous rights 
under the Declaration

Trans-border cooperation

Special measures for women
Violence against women

Special measures for children
Violence against children

Elders, youth and persons 
with disabilities 

Prohibition of genocide

Militarization of indigenous lands

Treaties and constructive 
arrangements

 Articles  

36

21(2) 
22(1), 22(2)

21(2),22(1)
22(2)

22(1)

7(2)

30

37

Table 2: 	Comparison between the provisions of ILO Convention 169 and the Declaration

The ILO supervisory bodies have played an active role in monitoring indigenous 
rights under Convention 169.39 Under Article 35 of the Convention, the Declara-
tion now stands as an interpretative tool that should guide this process, as is the 
case in relation to other UN human rights instruments.

The monitoring of the Convention on Biological Diversity

Albeit not properly human rights instruments, a number of international envi-
ronmental treaties and declarations adopted at or after the 1992 Rio Conference 
on the Environment include a specific focus on indigenous peoples.40 One of the 
main instruments resulting from the discussions in Rio was, as is known, the 
Convention on Biological Diversity (CBD).41 Article 8(j) of the Convention affirms 
a state’s duty to “respect, preserve and maintain the knowledge, innovations and 
practices of indigenous and local communities relevant for the conservation of 
biological diversity” and to “encourage equitable sharing of benefits arising out 
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of the use of biological diversity”. This and related provisions of the Convention 
are echoed in Article 31 of the Declaration, which spells out indigenous peoples’ 
rights over their traditional knowledge, including inter alia knowledge over “ge-
netic resources, seeds, medicines, knowledge of the properties of fauna and flo-
ra”.

The monitoring process of the CBD includes the periodic Conferences of the 
Parties (COP) and a number of ad hoc technical working groups concerning spe-
cific provisions of the Convention. In 1998, COP-4 established an Ad Hoc Open-
Ended Working Group on Article 8(j) and related provisions, with the active in-
volvement of indigenous organizations.42 As part of its activities, the Working 
Group promoted the adoption of the Akwé: Kon Guidelines, a set of voluntary 
guidelines for impact assessment activities in relation to development projects in 
indigenous territories.43 Indigenous peoples’ interests have also been incorpo-
rated in the Bonn Guidelines, dealing with access to and benefit-sharing deriving 
from genetic resources, in a way that complements indigenous traditional knowl-
edge rights under Article 31 of the Declaration.44 

In its first session after the adoption of the Declaration, the COP took formal 
note of the Declaration.45 Moreover, the COP included the Declaration as part of 
the normative framework of reference for the elaboration of a draft Code of Ethi-
cal Conduct in relation to Article 8(j), recognizing the need for the “harmoniza-
tion and complementarity and effective implementation” of existing internation-
al instruments as they relate to indigenous peoples’ rights.46 This development 
signals a decided commitment on the part of the CBD monitoring process to in-
terpret Article 8(j) and related provisions in the light of the indigenous rights 
provisions of the Declaration, and thus to contribute to their effective applica-
tion. 

The inter-American human rights system

Like the UN treaty bodies, the bodies of the inter-American human rights system, 
including the Inter-American Commission and the Inter-American Court, have 
in recent years elaborated a fairly advanced jurisprudence regarding the rights of 
indigenous peoples.47 This jurisprudence is based on an “evolutionary interpreta-
tion” of various general provisions of the American Convention on Human 
Rights and related instruments, and has considered issues of particular concern 
to indigenous peoples, including: the right to life, the right to property, and the 
right to political participation.48 

The draft Declaration was effectively operative in the articulation of the land 
rights jurisprudence by the inter-American monitoring bodies.49 Since its adop-
tion, the Declaration has been explicitly cited by the Inter-American Court in its 
decision in Saramaka People v. Suriname.50 In this case, in which the Court devel-
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oped new jurisprudence regarding indigenous peoples’ rights over natural re-
sources, the Court developed a special test regarding the impact of development 
plans on indigenous territories.51 The Court’s test derives from some of the provi-
sions based in ILO Convention 169 and the Declaration.52 In addition, the Court 
cited the Declaration to conclude that the American Convention prescribes that 
states “in certain circumstances, and in addition to other consultation mecha-
nisms…must obtain the consent of indigenous and tribal peoples to carry out 
large-scale development or investment projects that have a significant impact on 
the right of use and enjoyment of their ancestral territories”.53 The Court implic-
itly recognizes that these are operative principles of international law irrespec-
tive of the legal character of the Declaration and despite the fact that the state 
involved in this specific case, Suriname, is not a party to Convention 169.

The jurisprudence of the inter-American human rights bodies has been influen-
tial, as has been the Declaration, in the standard-setting process inaugurated in 
1993 at the OAS regarding the drafting of the American Declaration on the Rights 
of Indigenous Peoples.54 The provisions of the Draft American Declaration mirror, 
and in some cases widen, the standards affirmed in the UN Declaration.55 The 
adoption of the latter has actually been a trigger in ongoing negotiations between 
states and indigenous peoples leading to the final adoption of the American Decla-
ration.56 When it is eventually adopted, the two declarations will play a common 
role of informing and enlarging the interpretation of the general OAS human rights 
instruments regarding the human rights of indigenous peoples in the Americas. 

	

Beyond monitoring: working towards implementation

International monitoring of human rights is one thing but translating human 
rights into people’s real lives is a different thing altogether. Decades of develop-
ing the standards and practice of international mechanisms has shown the sad, 
well-known reality that the impact of the human rights regime in the field is, at 
best, limited; that the effectiveness of “name and shame” techniques has long 
been superseded by crude facts; and that violations of human rights continue to 
be widespread no matter how sophisticated the means to protect them. The de-
bate on the legal status of the Declaration tends to obscure the fact that the real 
question is indeed not whether or how the Declaration should be monitored but 
how the specific rights affirmed in the Declaration can be made effective, im-
prove the lives of indigenous peoples and individuals and prevent the serious 
violations from continuing. 

Drawing from the lessons of the past, the international human rights regime 
has come to realize that the effectiveness of international human rights standards 
relies on a broad variety of techniques and involves a number of key actors that 
are different and complementary to international bodies in their application of 



MAKING THE DECLARATION WORK330

legally binding norms. This perspective shifts the focus from a purely syllogistic 
reading of international law, based on the dichotomy of obligations and viola-
tions, to a more sophisticated approach, closer to real-life experience, which un-
derlines the importance of empowering rights-holders, of reinforcing duty-bear-
ers’ capacities, and of the role of technical cooperation in this regard.   

This approach further moves the exclusive focus on the normative work of the 
international human rights bodies and mechanism to a broader array of “imple-
menting” actors that play a complementary role in promoting the effective ap-
plication of human rights standards on the ground. For the purposes of this dis-
cussion, I will focus on those mechanisms with a particular potential for imple-
menting indigenous rights under the Declaration, including UN mechanisms 
with a specific mandate relating to indigenous peoples. 

The Special Rapporteur on Indigenous Peoples

The special procedures created by the former UN Commission on Human 
Rights, and taken up by the Human Rights Council, are key to promoting the 

implementation of human rights standards worldwide.57 Special procedures are 
not monitoring mechanisms proper: their products, such as thematic and country 
reports, and communications sent to states regarding specific cases of human 
rights violations, are not technically binding upon states in the same way as trea-
ty bodies’ jurisprudence. However, the flexibility and universality of their man-
dates – unrelated to a state’s ratification or not of given instruments– allows them 
to play a promoting role that is in certain regards more effective than that of 
treaty bodies in bringing actual changes on the ground. As authoritative, inde-
pendent voices with UN official standing, special procedures also in some way 
play a critical role in advancing normative understandings of existing interna-
tional instruments or in promoting the adoption of new ones, as was the case in 
relation to the Declaration.58 

As is known, the mandate of the SR on Indigenous Peoples is the key mecha-
nism within the system of the Human Rights Council’s thematic special proce-
dures with regard to the promotion and protection of indigenous peoples.59 The 
SR on Indigenous Peoples’ original mandate as established by the Commission 
on Human Rights in 2001 framed his activities under human rights instruments 
of general applicability.60 With the adoption of the Declaration, as discussed 
above, the Human Rights Council attributed the SR on Indigenous Peoples with 
the mandate to promote the implementation of the Declaration and other inter-
national instruments relevant to indigenous peoples’ rights.61 

The prior experience of the first mandate holder, Prof. Stavenhagen, clearly 
shows that the formal distinction between monitoring and implementation func-
tions is superficial in practice. Irrespective of the technically non-binding charac-
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ter of the SR on Indigenous Peoples’ “recommendations”, his reports, particu-
larly those on country visits, have played, and still play, a crucial role in fostering 
domestic processes leading to more effective safeguards of indigenous rights. 
The SR on Indigenous Peoples put a particular emphasis on the “implementation 
gap” between indigenous rights at the domestic and international levels and the 
daily lives of indigenous peoples on the ground,62 and accordingly developed, in 
cooperation with international actors and civil society, a number of mechanisms 
to follow-up on the implementation of his own recommendations – again, irre-
spective of their non-binding character.63 

While the Human Rights Council has bestowed upon the SR on Indigenous 
Peoples a specific mandate to promote the implementation of the Declaration, it 
is also important to note that other thematic (and country) procedures also play 
a role in this regard within their respective spheres of competence. A comparison 
between the substantive provisions of the Declaration and the different thematic 
mandates of the Human Rights Council show a number of important connec-
tions indeed (see Table 3). 

Thematic Special 
Procedures 

SR on adequate housing  

WG on African descent

WG on arbitrary detention

SR on  the sale of children 

SR on education

WG on disappearances 

Main Normative 
Framework 

UDHR, Art 25(1)
ICESCR, Art 11(1) 

Durban Declaration

UDHR, Art 3
ICCPR, Art 9

CRC, Arts 34-35
Optional Protocol 
to CRC

UDHR, Art 26
ICESCR, Art 13
CRC, Arts 28-29

CED
UN Dec. on 
disappearances 

Indigenous Rights 
under the Declaration

Improvement of 
housing conditions
Housing programs
Interdiction of forced
removalL
ands, territories and 
resources

Personal liberty and 
security

Indigenous children

Language
Education and media
Children’s education
Improvement of 
education

Personal liberty and 
security

Articles

21
23
10

25-28

7(1)

21(2)
22

13
14-16
17(2)

21

7(1)
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Thematic Special 
Procedures 

SR on summary executions

Independent Expert (IE) 
on extreme poverty

SR on the right to food

IE on foreign debt 

SR on freedom of opinion 

SR on freedom of religion 

SR on the right to health

SR on HR defenders

SR on indep. of judges

SR on indigenous peoples

Representative of the Secre-
tary General on Internally 
Displaced  Persons 

WG on mercenaries 

Main Normative 
Framework 

UDHR, Art 3
ICCPR, Arts 6, 14 & 15

UDHR, Arts. 22, 25
ICESCR, Arts 9, 12-13

UNDR, Art. 25(1)
ICESCR, Arts 2, 11
Food Aid Convention, 
1999

Commission on 
Human Rights (CHR) 
resolutions

ICCPR, Art 19

UDHR, Art 18
ICCPR, Art 18

UDHR, Art 25(1)
ICESCR, Art 12

UN Dec. on HR 
defenders, 1999 

UDHR, Art 10 
ICCPR, Art 14

UN Dec. on 
indigenous peoples

Guiding principles 
on IDPs, 1998
Geneva Convention,
1949

UN Conv. on 
mercenaries, 1989

Indigenous Rights 
under the Declaration

Right to life

Means of subsistence
Improvement of social
conditions

Means of subsistence
Improvement of social 
conditions
Lands, territories and 
resources
Environment

Means of subsistence
Improvement of social
conditions

Indigenous media

Indigenous religions and 
spirituality

Improvement of health
conditions
Health programs
Right to health and 
traditional medicine
Children’s health

Life and physical 
integrity 

Fair and just redress

All

Forced removal

Life and physical 
integrity

Articles

7(1)

21
22

20
21

25-28
29

21
22

16 (1)

11-12

21
23
24

17 (2)

7 (1)

40

All

10

7 (1) 
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Thematic Special 
Procedures 

SR on migrants

IE on minority issues

SR on racism  

SR on slavery 

IE on int’l solidarity

SR on counter-terrorism

SR on torture 

SR on toxic waste 

SR on trafficking 

Special Representative of
the Secretary General 
on transnationals 

Main Normative 
Framework 

CMW
ILO Conv. on Migrant 
Workers, 1975

ICCPR, Art. 27
Dec. on minorities,
1992

ICERD
UNESCO Dec. on
Race, 1978
Durban Declaration

Convention on 
Slavery, 1926
Forced Labour 
Convention, 1930
UDHR, Art 4 

UN Dec. on 
development, 1986

GA res. 59/195, 2004
CHR res. 2004/44, 
2004
SC res. 1456, 2003
 
CAT
UDH, Art 5 
ICCPR, Art 7 

UDHR, Arts 3, 35
ICESCR, Arts 7, 11-12, 
15
Basel Convention,
1989

Palermo Protocol, 
2000
OHCHR Guidelines 

CHR decision 2004/116 
on responsibilities of 
transnationals 

Indigenous Rights 
under the Declaration

Militarization

Trans-border cooperation

Interdiction of 
discrimination 

Enjoyment of labour
rights

International cooperation

Enjoyment of individual 
rights

Physical integrity

Environment

Indigenous women and 
children

Development projects 

Articles

30

36

2

17(1)

39

7(1)

29

21 (2)
22 (1)

32 (2)
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Table 3: 		 Comparison between the Normative Framework of Thematic Special Procedures of 
the Human Rights Council and the Substantive Provisions of the Declaration.64 

As their respective mandates relate to specific provisions of the Declaration, the-
matic special procedures other than the SR on Indigenous Peoples have the re-
sponsibility to mainstream indigenous rights in their work, as affirmed in the 
Declaration. In the past, some mandates have demonstrated how this is possible 
and may indeed be useful to gradually ensuring the insertion of indigenous peo-
ples’ rights on the broader human rights agenda.65

Expert Mechanism on the Rights of Indigenous Peoples 

Also part of the human rights machinery of the Human Rights Council, the main 
function of the Expert Mechanism on the Rights of Indigenous Peoples (EMRIP) 
is “to provide the Council with thematic expertise on the rights of indigenous 
peoples”, focusing mainly on “studies and research-based advice”.66 The EMRIP 
is an expert body composed of five members representing the different regions, 
most of whom are indigenous persons. The EMRIP’s mandate to some extent 
overlaps with that of the SR on Indigenous Peoples inasmuch as that of the SR on 
Indigenous Peoples also covers thematic research, actually one of the main lines 
of work of former SR on Indigenous Peoples Rodolfo Stavenhagen.67 Moreover, 
the EMRIP’s mandate mirrors that of the Expert Advisory Committee of the Hu-
man Rights Council, the 18-expert body that replaced the former Sub-Commis-
sion on the Promotion and Protection of Human Rights of the Commission (the 
Sub-Commission).68 The establishment of the EMRIP can actually be explained 
more as a response to the demands of indigenous peoples, afraid of “losing” an 
institutional space within the new Human Rights Council machinery – that of the 
former Working Group on Indigenous Population of the Sub-commission – than 
as conscious step towards cohesive institution building.

The function of “monitoring of the implementation of the Declaration”, incorpo-
rated in previous draft resolutions proposed by the Indigenous Caucus, was explic-
itly excluded by the Human Rights Council in its Resolution establishing the EMRIP. 
Nonetheless, through its general advisory role and through the preparation of spe-
cialized studies regarding indigenous peoples’ rights, the EMRIP is in a privileged 

Thematic Special 
Procedures 

SR on Violence 
Against Women (VAW)

Main Normative 
Framework 

CEDAW UN Dec. 
on VAW, 1993

Indigenous Rights 
under the Declaration

Violence against women 
and children

Articles

22 (2)



335PART FOUR – LUIS RODRÍGUEZ-PIÑERO ROYO

position to contribute to promoting authoritative interpretations of the standards of 
the Declaration, which may be subsequently endorsed by international human rights 
monitoring bodies with the participation of indigenous peoples themselves. 

Permanent Forum on Indigenous Issues

The establishment of the PFII by ECOSOC in 2001 was an important signal from the 
UN system regarding the special importance it attributes to the situation of the world’s 
indigenous peoples. A subsidiary body of ECOSOC, the PFII has a broad mandate to 
coordinate the work of ECOSOC and the international agencies relating to indigenous 
peoples, in six specific areas including: social and economic development; culture; 
health; education; and human rights.69 Because of its important coordinating role and, 
more broadly, its role of mainstreaming indigenous issues throughout the UN system, 
Article 42 of the Declaration expressly identifies the PFII as one of the actors responsible 
for promoting the “effective application” of the Declaration.

The adoption of the Declaration provides the PFII with clear normative terms 
of reference that were lacking in the PFII’s original mandate. In its seventh ses-
sion in April-May 2008, the PFII solemnly welcomed the adoption of the Declara-
tion, assuming its responsibility under Article 42 to “making it a living document 
throughout its work”.70 Moreover, the PFII affirmed that “the Declaration will be 
its legal framework”, pledging to ensure its integration in its work under its sub-
stantive mandated areas.71 

The Declaration does indeed constitute an important framework of reference 
for the PFII role in coordinating the activities of the different international agen-
cies, which can now properly be described as a mainstreaming role aimed at en-
suring respect for the Declaration’s standards among the UN’s agencies.72 As 
pointed out above, the PFII has, however, tended to see in the Declaration some-
thing more than a framework of reference for its work, and is promoting a read-
ing of Article 42 that possibly differs from the intention of the Declaration’s draft-
ers.73 Thus, according to the study presented by former Forum members Ida Ni-
cholaisen and Wilton Littlechild, Article 42 the Declaration is to be construed as 
providing the Forum with “a new mandate”.74 According to the authors, to im-
plement this mandate, the Forum “will have to promote a constructive dialogue 
with Governments on the challenges, achievements and priorities that indige-
nous issues require in each country. Such dialogue would take place periodically 
and enlist the participation of indigenous organizations and the UN system”.75 

These ideas have evolved into the PFII current plans to establish a Chamber 
on the Declaration within its functional structure, with powers to “promote a 
constructive dialogue with Governments on the achievements, challenges and 
future action required in relation to indigenous peoples’ issues in each country 
under the Declaration”, on a periodic basis. 76 This approach can be criticized in 
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a number of important ways. It attempts to bestow the Declaration with a legal 
status that, irrespective of the derivative binding force of most of the rights in-
cluded in it, it does not have as an instrument. In addition, a serious flaw in the 
PFII’s approach is the confusion between monitoring and implementation func-
tions, which leads to the pretension of bestowing on the Forum a monitoring role 
similar to that of international treaty bodies or, more specifically, to the UPR 
mechanism of the Human Rights Council. This interpretation of the PFII’s role 
under Article 42 of the Convention is at odds with the Forum’s general mandate 
as defined by ECOSOC, and derives from a misunderstanding of its role under 
the mandated area of human rights. While human rights are included in the 
PFII’s mandate on the same footing as other issues such as health or education – 
also human rights issues – the PFII is not strictly a human rights body within the 
UN meaning of the term, and its mandate is strictly one of producing recommen-
dations to the international agencies and to ECOSOC – not to state members.77 

Moreover, the idea of a parallel UPR process regarding the Declaration runs 
opposite to the direction that the PFII is meant to take in mainstreaming the Dec-
laration in the work of the UN system. The adoption of the Declaration should 
indeed be taken as an opportunity to overcome the tendency to cluster indige-
nous issues into separate institutional schemes –as seen in the establishment of 
the EMRIP – and to fully integrate indigenous peoples’ rights in the international 
human rights agenda and in the work of the international agencies. 

Conclusions

In this chapter, I have tried to draw a number of conceptual distinctions that may 
prove useful in overcoming unfruitful controversies to enhance action towards 
the effective implementation of the rights enshrined in the Declaration. 

The first of these distinctions is that between the legal status of the Declara-
tion as an instrument, on the one hand, and of the rights incorporated in the 
Declaration, on the other. Shifting the focus from the formal legal status of the 
Declaration to the actual human rights standards included in the Declaration al-
lows us to conclude that most of the substantive rights enshrined in the Declara-
tion, notably in key areas such as indigenous peoples’ self-determination, au-
tonomy, participation, land and resource rights, cultural rights, and social and 
economic rights, relate to already existing human rights obligations derived from 
general treaties, as well as to specific legally-binding instruments on indigenous 
rights, such as ILO Convention 169. The review of international practice shows 
that some of these rights have already been affirmed and elaborated upon by in-
ternational bodies and mechanisms in their monitoring activities. With the adop-
tion of the Declaration, international monitoring mechanisms now have an inter-
pretative authoritative tool that should, and is, being used to operationalize in-
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digenous peoples’ rights. In some instances, subject to the review of existing state 
practice and opinio iuris, a number of provisions of the Declaration may be consti-
tutive or advance the crystallization of international customary norms. 

A second distinction refers to the functions of international monitoring and of 
implementation. This distinction does not necessarily bear substantive difference 
in relation to the actual impact on the ground of monitoring or implementing 
mechanisms, as shown by the experience of the SR on Indigenous Peoples. How-
ever, it is a formal distinction that ought to be kept in order to preserve the legiti-
macy – and hence the effectiveness – of existing mechanisms within their respec-
tive realms of competence. Working towards the effective implementation of in-
digenous rights under the Declaration, as well as of the rest of human rights 
generally, is a long-term, fragile process that is plagued by difficulties and set-
backs. Care should be made to avoid adding extra difficulties to this process by 
virtue of confusing institutional roles.   

In reading the above conclusions, the reader may want to pose the legitimate 
question of what has changed since the adoption of the Declaration. The response 
is something and nothing. Nothing has changed concerning the general structure 
of international human rights law, whereby treaties continue to be treaties and 
declarations, declarations. Nothing has similarly changed concerning the general 
design of the international institutional machinery responsible for the promotion 
and protection of human rights. But a great deal has changed with regard to the 
future activities of international monitoring bodies, for many of which the distinc-
tion between a “declaration” and a “draft declaration” is still relevant. A great deal 
has changed also with regard to the activities of other human rights mechanisms, 
the mandates of which are not strictly that of monitoring, particularly those with 
specific mandates regarding indigenous peoples. For all of them, the Declaration 
now provides a formal normative framework of reference that spells out the “min-
imum standards for the survival, dignity and well-being of the indigenous peoples 
of the world”,78 and this will help advance a better understanding of the content of 
these rights in specific contexts and hold states and other actors accountable to 
them. The adoption of the Declaration will further advance the mainstreaming of 
indigenous peoples’ rights within international agencies and other actors whose 
policies and actions are, or should be, guided by UN human rights standards. For 
these reasons, in addition to the many hopes placed in it by indigenous peoples 
across the world, all the efforts involved in the lengthy process leading to the final 
adoption of the Declaration have been truly meaningful.                                           
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