Wai 3567, #3.1.5

KEI MUA | TE AROARO O TE ROPU WHAKAMANA
| TE TIRITI O WAITANGI

BEFORE THE WAITANGI TRIBUNAL WAI 3567
IN THE MATTER OF the Treaty of Waitangi Act 1975
AND
IN THE MATTER OF an application for an urgent hearing by

Dr Karaitiana Taiuru on behalf of himself
and nga whanau me nga hapu o te motu

MEMORANDUM OF COUNSEL FOR THE CROWN RESPONDING TO APPLICATION
FOR URGENCY

16 Harae | July 2026

0062 & Te Tari Ture
o te Karauna
Crown Law

Pouaka Poutapeta PO Box 2858
Te Whanganui-a-Tara  Wellington 6140
Waea Tel:044721719

Whakapa mai: Contact:

RECEIVED Rahera Douglas

Waitangi Tribunal

Rahera.Douglas@crownlaw.govt.nz

17 July 26

Ministry of Justice
WELLINGTON



mailto:Rahera.Douglas@crownlaw.govt.nz
Brianna Tawhiri
Official

Brianna Tawhiri
Recieved

Brianna Tawhiri
Text Box
17 July 26


MAY IT PLEASE THE TRIBUNAL:

Introduction

1.

As directed by the Tribunal, this memorandum provides the Crown’s
response to the Wai 3567 claimant’s application for an urgent inquiry into
Crown acts, omissions, policies and international treaty action regarding
Maori data in the context of the New Zealand-India Free Trade Agreement

(the Agreement).!
The Crown opposes the application for urgency.

Given the short timeframe for filing the Crown’s response,? the Crown
relies on relevant evidence from senior officials from the Ministry of
Foreign Affairs and Trade (MFAT) recently filed with the Waitangi Tribunal
as part of the Climate Change Priority Inquiry. The evidence is recent
(October 2025) and provides a useful oversight to the Crown’s approach to
international treaty making and free trade agreements, and engagement

with Maori on those matters.3
In summary, the Crown’s position is:

4.1 While the India Free Trade Agreement Legislation Amendment Bill
is currently before the House of Representatives, the Tribunal has

no jurisdiction to inquire.

4.2 The claimant has known or has reasonably been on notice about
the matters that form the basis of his claim for some time and
could have filed earlier in the process of progressing the

Agreement; his delay does not now warrant an urgent inquiry.

4.3 The breadth of the claimant’s concerns would be better served by

a kaupapa inquiry.

4.4 The claimant’s concern about significant and irreversible prejudice

as a result of current or pending Crown actions is speculative as

1 Wai 3567, #2.5.1 and #3.1.1.
2 Wai 3567, #2.5.1. The direction issued on 8 July 2026, and the Crown has been directed to respond by 16 July 2026.

3 Wai 3325 #A123 Brief of Evidence of Evangelos (Vangelis) Vitalis, 3 October 2025; #A137 Brief of Evidence of Victoria
Louise Hallum, 3 October 2025.
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4.5

the legal effect of the cooperation provisions in the Agreement

has been overstated.

There are significant implications for New Zealand in the trade and
international spaces if ratification of the Agreement were to be

delayed.

The Tribunal’s urgency criteria

5. The three key criteria the Tribunal considers in determining whether to
grant an urgency application are whether the claimant can demonstrate:*

5.1 they are suffering, or are likely to suffer, significant and
irreversible prejudice as a result of current or pending Crown
actions or policies;

5.2 there is no alternative remedy that, in the circumstances, it would
be reasonable to exercise; and

53 they are ready to proceed urgently to a hearing or decision on the
papers, without the need for further research or evidence to be
filed.

6. The Tribunal may also consider the following additional factors:>

6.1 the claim or claims challenge important current or pending Crown
actions, omissions, or policies;

6.2 an injunction has been issued by the courts on the basis that the
claimants have submitted to the Tribunal the claim or claims for
which urgency has been sought; and

6.3 any other grounds justifying urgency have been made out.

7. The Tribunal will only grant an urgent inquiry in exceptional cases, and only

once it is satisfied that adequate grounds for urgency have been made out.

In determining an application, the Tribunal must have regard to its work

Waitangi Tribunal, Te Tukanga Taihoro (An Expedited Urgent Inquiry Process), August 2025 at [6].
Waitangi Tribunal, Te Tukanga Taihoro (An Expedited Urgent Inquiry Process), August 2025 at [7].
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programme as set out in its Strategic Direction 2025-2035 and the effective

and efficient deployment of its resources.®

The claim and the basis for seeking urgency

8.

10.

In summary, the claimant submits the negotiation and signing of the
Agreement, and the proposal to progress entry into force by notification
are inconsistent with te Tiriti/the Treaty and its principles.” The claimant
alleges the Crown progressed the Agreement without securing a Maori-
governed protective framework for Maori data, matauranga Maori and

Maori traditional knowledge.

The claimant also submits that the Crown has continuing control over steps
preceding operationalisation of the Agreement, including completion of
the necessary domestic legal amendments, the exchange of written
notification for entry into force with India, and the commencement of
activities under the Agreement that will have an impact on Maori data and
matauranga Maori. As these matters are not governed by the Bill currently
before the House, the claimant submits not only that the Crown has full
discretion to take (or delay) decisions on those matters but that the

Tribunal’s jurisdiction under s 6 of the Act is unaffected in their respect.

Particular emphasis on notification of entry into force, with the claimant

stating:
10.1 Notification is the proper injection point for urgent relief.2

10.2 The Crown therefore can still withhold notification, restrain
implementation activity, and put in place Maori-governed

protections.®

10.3 The Crown retains control over the decisions and actions that will

determine whether the Agreement becomes operative and

6 Waitangi Tribunal, Te Tukanga Taihoro (An Expedited Urgent Inquiry Process), August 2025 at [5].
7 Wai 3567, #3.1.1.

8 Wai 3567, #3.1.1 at [6].

o Wai 3567, #3.1.1 at [7].
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11.

whether Agreement-based activity begins. Those decisions

include notification for entry into force.'®

10.4 The relief sought is directed to the Crown’s remaining treaty-
action decisions under the Agreement, including notification for
entry into force and Agreement-based activity affecting Maori

taonga.l!

10.5 The immediate remedy needed is a recommendation that the
Crown refrain from giving notification for entry into force, refrain
from commencing or supporting Agreement-based activity
affecting Maori taonga, and impose interim technical and Maori-

governed safeguards pending urgent inquiry.!?

The claimant seeks, among other things, an urgent recommendation from
the Tribunal that the Crown refrain from giving notification for entry into
force of the Agreement, and refrain from commencing or supporting
activities under the Agreement that will have an impact on Maori data and

matauranga Maori.3

THE CROWN RESPONSE TO THE APPLICATION FOR URGENCY

The Tribunal does not have jurisdiction to inquire

12.

13.

Section 6(6) of the Treaty of Waitangi Act 1975 states, “Nothing in this
section shall confer any jurisdiction on the Tribunal in respect of any Bill
that has been introduced into the House of Representatives unless the Bill

has been referred to the Tribunal pursuant to section 8.”

The Crown disputes the claimant’s submission that the key aspects of its
claim are directed at matters unrelated to the Bill before the House. The
depiction of notification as an unfettered discretion to determine when the
Crown is ready to be legally bound by the Agreement is inaccurate. Instead,
notification is the means by which the parties to the Agreement advise

each other that they have made the necessary legal arrangements to give

10 Wai 3567, #3.1.1 at [12].
u Wai 3567, #3.1.1 at [21].
8 Wai 3567, #3.1.1 at [23].
13 Wai 3567, #3.1.1 at [28).

10326752_2

]
]
]
]



effect to the terms of the Agreement. Once both parties have completed
these arrangements and notified each other, the Agreement will enter into

force and activities under its articles may commence.
14. Article 20.6 of the Agreement explains notification for entry into force:*

Article 20.6 Entry into Force

This Agreement shall enter into force 30 days after the date on which
the Parties exchange written notifications confirming that they have
completed their internal legal procedures necessary for entry into
force of this Agreement, or on such other date as the Parties may
agree.

15. The ‘internal legal procedures’ described in the article relate to the bill
before the House as well secondary legislation empowered by the bill and
other policy changes. These internal legal procedures referred to cannot
be completed without the legislative process and so New Zealand cannot
give notice to India and progress to entry into force until the Bill is enacted.
Notification, entry into force, and the Bill are therefore deeply inter-
related. It is not possible to separate notification from the legislative
process as a discrete action that the Tribunal could direct its inquiry to

without offending s 6(6) of the Act.

16. On that basis, the Crown agrees with the Deputy Chairperson’s preliminary

view that the Tribunal’s jurisdiction to inquire is trumped by the Bill.1°

17. However, even if the Tribunal were to find it had jurisdiction to inquire into
the claim while Bill is before the House, there are other reasons why an

urgent inquiry would not be justified.

The late filing of the claim raises issues

18. The late filing of the urgency application counts strongly against the

urgency sought.

19. The Crown has established processes for Maori engagement and has

engaged in extensive public notice of the process leading to the

1 New Zealand-India Free Trade Agreement signed 27 April 2026 at 20-3, available online
<https://www.mfat.govt.nz/assets/Trade-agreements/NZ-India-FTA/Text-of-the-Free-Trade-Agreement-between-
the-Government-of-New-Zealand-and-the-Government-of-the-Republic-of-India.pdf>.

1 Wai 3567, #2.5.1 at [2].
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Agreement. It is highly likely, therefore, that the claimant was aware of the
matters forming the basis of his claim well in advance of filing his claim and

application for urgency.

Maori engagement

20.

21.

MFAT produces and distributes a six-monthly list of international treaties
currently being negotiated or about to be negotiated as a means of
ensuring that Maori are, wherever possible, kept informed of
developments in the government’s participation in international
negotiations.'® MFAT has also produced guidance for agencies setting out
that opportunities for Maori involvement in international treaties exist

during all phases of treaty making.'’

MFAT has regular engagement with Maori via its working relationships
with the National Iwi Chairs Forum’s Pou Tahua, Federation of Maori
Authorities (FOMA), Te Taumata (a charitable trust advocating for Maori
interests in trade), and Nga Toki Whakarururanga (the claimant
representative group for Wai 2522).*® These relationships have been
supported by an agreed work programme, dedicated resourcing, and
where appropriate, confidentiality arrangements that enable Maori
advisers to access draft negotiating texts and provide informed input. The
MFAT Deputy Secretary of the Trade and Economic Group Vangelis Vitalis
meets monthly with the co-convenors of Nga Toki Whakarururanga,
monthly with Te Taumata, monthly with representatives of FOMA, and
quarterly with representatives of Pou Tahua. These standing engagements
sit alongside extensive technical-level engagement by MFAT officials
throughout trade negotiations and implementation processes.'® Mr Vitalis
described how this engagement, particularly with the technical advisors of

Nga Toki Whakarururanga, has informed New Zealand’s negotiating

16 Wai 3325 #A137 Brief of Evidence of Victoria Louise Hallum, 3 October 2025 at [31].
B Wai 3325 #A137 Brief of Evidence of Victoria Louise Hallum, 3 October 2025 at [30].

18 Wai 3325 #A137 Brief of Evidence of Victoria Louise Hallum, 3 October 2025 at [38] and #A123 Brief of Evidence of
Evangelos (Vangelis) Vitalis, 3 October 2025 at [23]-[33].

1 Wai 3325 #A123(b) Summary of evidence of Evangelos Vitalis, 16 March 2026 at [3].
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position, and in some cases, contributed to the development of negotiating

text and implementation arrangements.?°

Public notice

22.

23.

24,

25.

26.

It was public knowledge the Crown was negotiating a free trade agreement
prior to the signing and well prior to the introduction of the Bill. The Crown

announced the launch of formal negotiations on 17 March 2025.2

On 24 March 2025, the Crown invited public submissions and provided
information to support that process.?? Regular public updates on the

progress of negotiations were made throughout.?

The Agreement was signed on 27 April 2026 at which point the final text

was publicly released.?*

On 28 April 2026, the Foreign Affairs, Defence and Trade Committee of
Parliament commenced its International Treaty Examination of the
Agreement. This is a standard step in New Zealand’s international Treaty
making process and is not an examination of the Bill.?> The Committee

called for public submissions and held public hearings.

The Bill was introduced to the House on 22 June 2026.

The late submission of the claim does not warrant urgency

27.

Despite this extensive notice of the progress of negotiations for the
Agreement, through public announcements and the Maori engagement
channels, the claimant did not file his claim and application for urgency

until 8 July 2026.

Wai 3325 #A123 Brief of Evidence of Evangelos (Vangelis) Vitalis, 3 October 2025 at [26]. The Crown understands
that Dr Taiuru is one of the technical advisors to Nga Toki Whakarururanga.

https://www.beehive.govt.nz/release/nz-india-launch-comprehensive-fta-negotiations

https://www.beehive.govt.nz/release/new-zealand-india-comprehensive-fta-consultation-begins

https://www.beehive.govt.nz/release/momentum-builds-india-nz-partnership;
https://www.beehive.govt.nz/release/todd-mcclay-heads-india-trade-negotiations;
https://www.beehive.govt.nz/release/new-zealand-secures-landmark-free-trade-agreement-india

See also https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-concluded-but-not-in-
force/new-zealand-india-free-trade-agreement/timeline-of-negotiations

https://www.beehive.govt.nz/release/historic-nz-india-fta-signed-new-delhi

Wai 3325 #A137 Brief of Evidence of Victoria Louise Hallum, 3 October 2025 at [22] “The parliamentary treaty
examination process, introduced in 1997 and made permanent in 2000, requires all multilateral treaties and major
bilateral treaties of particular significance to be presented to the House before binding treaty action is taken.” See
also David McGee, Parliamentary Practice in New Zealand (5th ed, Clerk of the House of Representatives, Wellington,
2023) at 53.6.
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28.

29.

The Crown does not consider it a realistic or reasonable possibility for an
urgent hearing of the kind sought by the claimant to occur. While the
context of international Treaty making may result in some timing
uncertainty, the urgency application has been made late, after extensive
notice of the progress of negotiations and steps taken toward entry into
force. The claimant now effectively seeks that entry of the Agreement into

force be delayed to allow the inquiry to occur.

The timing raises issues of both process and practicality. Not only was this
filing after the Bill was introduced, impeding the jurisdiction of the Tribunal
to inquire, it was after the Crown had taken on obligations by signing the
Agreement. The Crown cannot, at this stage, renege on the obligations it
undertook in signing the agreement. A failure to use best endeavours to
progress to entry into force in good faith would have serious implications
for New Zealand in the international and diplomatic sphere. The
recommendations sought by the claimant, particularly to delay progress to
entry into force, arise because of the timing of his filing and are
inconsistent with the role of the Tribunal to make recommendations on

claims relating to the practical application of the Treaty.2®

Alternative remedies

30.

31.

32.

The claimant has reasonable alternative remedies available to him to

address his concerns.

As noted above, MFAT has working relationships with groups representing
Maori interests in trade. The claimant may engage with the Crown on his

concerns with or through these bodies.

In addition, there are protections offered by the Agreement itself. For
example, Article 8G.9 establishes a Working Group on Health-related
Services and Traditional Medicine Services?’” composed of representatives
of each party. The Working Group will meet annually or as otherwise

agreed. The Working Group’s role includes reviewing the implementation

Treaty of Waitangi Act 1975, Preamble.

New Zealand-India Free Trade Agreement signed 27 April 2026 at 8G-5, available online
<https://www.mfat.govt.nz/assets/Trade-agreements/NZ-India-FTA/Text-of-the-Free-Trade-Agreement-between-
the-Government-of-New-Zealand-and-the-Government-of-the-Republic-of-India.pdf>.
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33.

and operation of Annex 8G to the Agreement, considering technical
implementation issues, and providing a forum for the parties to discuss

best practice, among other things.

Regardless, this claim raises broad and complex issues that are better
suited to examination in a kaupapa inquiry rather than in an urgent inquiry.
The claimant has acknowledged he has sought to participate in the Wai

3500 Cultural Identity kaupapa inquiry.?®

Kaupapa inquiry

34.

35.

36.

An urgent inquiry into the issues raised by the claim — let alone an inquiry
on the papers, as suggested —would be impractical. The Crown has had the
benefit of previous Tribunal commentary on international treaty making
but these previous inquiries have also demonstrated that the breadth and
complexity of the issues raised mean they are poorly suited to inquiry

under time constraint.

Without commenting on issues of res judicata, the Crown notes the
Tribunal has inquired into matters of international treaties and free trade
agreements previously. The Crown has had the benefit of four reports
across two inquiries: Wai 262 Ko Aotearoa Ténei,?® and Wai 2522 the
Trans-Pacific Partnership Agreement.3® The Wai 2522 inquiry resulted in a
mediation agreement that led to the establishment of Nga Toki
Whakarururanga. Under the Mediation Agreement, the Crown committed
to ensure that Nga Toki Whakarururanga has genuine and meaningful

influence over trade policy and negotiations, broadly defined.3!

Trade and international law issues are complex. This is illustrated by the

inquiry timeline in Wai 26232 and the length of the report itself, and the

Wai 3567, #1.1.1 at [3].

Waitangi Tribunal Ko Aotearoa Ténei: A Report into Claims concerning New Zealand Law and Policy Affecting Maori
Culture and Identity (Wai 262, Legislation Direct, Wellington, 2011).

Waitangi Tribunal The Report on the Comprehensive and Progressive Agreement for Trans-Pacific Partnership (Wai
2522, Legislation Direct, Wellington, 2016); Waitangi Tribunal Report on the Crown’s Review of the Plant Variety
Rights Regime (Wai 2522, Legislation Direct, Wellington, 2020); Waitangi Tribunal The Report on the Comprehensive
and Progressive Agreement for Trans-Pacific Partnership (Wai 2522, Legislation Direct, Wellington, 2021).

Wai 3325 #A123 Brief of Evidence of Evangelos (Vangelis) Vitalis, 3 October 2025 at [23].
Waitangi Tribunal Ko Aotearoa Ténei: A Report into Claims concerning New Zealand Law and Policy Affecting Mdaori
Culture and Identity (Wai 262, Legislation Direct, Wellington, 2011) at IN.3. Even focusing only on the recommenced

process, it was some 5 years between appointment of a new presiding officer and a report issuing, although the
Crown acknowledges the issues for inquiry were broader than just trade and international agreements.
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iterative approach to reporting, multiple rounds of expert evidence,
detailed written submissions, and comprehensive oral hearings over

several months in the Wai 2522 inquiry.33

37. The broad scope of the issues and the level of detailed evidence and legal
submission required are better suited to a kaupapa inquiry. A kaupapa
inquiry will also be better placed to carefully work through the Tribunal’s
previous reports and determine what issues raised by the claimant have
not had the benefit of inquiry. It is worth noting the claimant has not
focused on a discrete issue but instead questions the full scope of Crown
protections for Maori cultural and health data, intellectual property, and
plant variety rights protection3* and also raises constitutional questions

about ‘effective legal protection’ of tino rangatiratanga.

38. The claimant notes he has filed another claim on similar issues to
participate in the Cultural Identity kaupapa inquiry. Not only is that an
alternative remedy available to the claimant, it is a more appropriate forum
to inquire into the matters raised, given their nature and complexity.

The claimant has overstated the legal effect of the cooperation provisions in the
Agreement

39. The claimant has overstated the legal effect of the cooperation provisions
that he is concerned about. Article 14B.2 provides an indicative list of
possible cooperation activities between New Zealand and India. The
cooperation referred to is contingent on joint agreement or consent
between New Zealand and India, and the cooperation is subject to
“respecting any rights, interests, duties, and responsibilities of holders of

traditional knowledge and traditional systems of medicine”.

40. The claimant’s concern about significant and irreversible prejudice as a

result of current or pending Crown actions is speculative, therefore.

41, The cooperation provisions are also subject to the exceptions in the

Agreement, including the Tiriti o Waitangi/Treaty of Waitangi exception

33 See Wai 3325 #A123 Brief of Evidence of Evangelos (Vangelis) Vitalis, 3 October 2025 at [158].
34 Wai 3567, #3.1.1 at [13]-[18].
3 Wai 3567, #3.1.1 at [19]-[20].
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(Article 18.5). Article 18.53% provides that “nothing in this Agreement shall
preclude the adoption by New Zealand of measures it deems necessary to
accord more favourable treatment to Maori in respect of matters covered
by this Agreement, including in fulfilment of its obligations under te Tiriti o
Waitangi / the Treaty of Waitangi.” The meaning of the Treaty and the
nature of the rights arising from it are not to be the subject of a dispute
settlement under the provisions of the Agreement. The Treaty Exception
clause allows New Zealand to implement policies and measures that give
effect to its obligations under Te Tiriti o Waitangi, without breaching its
commitments under international trade and investment agreements.
While it does not prevent disputes from being initiated under the
Agreement, it strengthens New Zealand’s position in defending any Treaty-
consistent measures it has taken and reflects a deliberate effort to
reconcile New Zealand’s international obligations with its constitutional

commitments under Te Tiriti o Waitangi.

Implications of delaying ratification and entry into force of the Agreement

42.

There are a number of implications if New Zealand’s ratification of the
Agreement is delayed and therefore the entry into force of the Agreement
is delayed. Delaying the entry into force of the Agreement would have
significant economic consequences for New Zealand. Counsel is instructed

of the following:3’

42.1 Delaying the entry into force of the Agreement would delay the
reduction and elimination of tariff rates on New Zealand’s goods
exports to India. On the date that the Agreement enters into force,
tariffs will be eliminated on 57 per cent of New Zealand’s current
goods exports to India. Examples include sheep meat, wool, and a
range of wood products, fish and seafood products, and

horticultural products.

New Zealand-India Free Trade Agreement signed 27 April 2026 at 18-3, available online
<https://www.mfat.govt.nz/assets/Trade-agreements/NZ-India-FTA/Text-of-the-Free-Trade-Agreement-between-
the-Government-of-New-Zealand-and-the-Government-of-the-Republic-of-India.pdf>.

See New Zealand-India Free Trade Agreement signed 27 April 2026 at Annex 2A from 2A-1, available online
<https://www.mfat.govt.nz/assets/Trade-agreements/NZ-India-FTA/Text-of-the-Free-Trade-Agreement-between-
the-Government-of-New-Zealand-and-the-Government-of-the-Republic-of-India.pdf>.
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42.3

42.4
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The reduction or elimination of tariffs, where this is phased in over
an agreed number of years, would commence with a first tariff cut
on the date of entry into force of the Agreement and a second
tariff cut on 1 January of the following year. Delaying the entry
into force of the Agreement to next year, for example, would
delay two rounds of tariff cuts (on the date of entry into force in

2026, and again shortly thereafter on 1 January 2027).

Some of the tariffs currently applied to New Zealand’s exports to
India are very high. For example, the tariff on New Zealand wine
is currently 150 percent. The Agreement requires India to reduce
tariffs on New Zealand wine by 33-50% on entry into force of the
Agreement, and by 66-83 per cent over 10 years. Tariffs on
manuka honey, currently 66%, would drop by three quarters to

16.5% over five years.

Delay to the entry into force of the Agreement would also delay
preferential access for apples, kiwifruit, and albumins under
guotas. On the date of entry into force of the Agreement, New
Zealand exports of each of those goods would receive a lower
tariff than the current tariff for a set quantity of imports. The
quantity of goods that can be imported under the quota would
then increase on 1 January for each subsequent year until it
reaches the agreed maximum quantity. For example, if the
Agreement enters into force later this year, the quota quantities
for apples would be as follows, with any delay having a flow-on

impact:

42.4.1 32,500tonnesin Year 1 (from the date of entry into force)
42.4.2 35,000 tonnes in Year 2 (from 1 Jan 2027)

42.4.3 37,500 tonnes in Year 3 (from 1 Jan 2028)

42.4.4 40,000 tonnes in Year 4 (from 1 Jan 2029)



43.

44,

13
42.4.5 42,500 tonnesin Year 5 (from 1 Jan 2030)

42.4.6 45,000 tonnes per annum from Year 6 (from 1 Jan 2031

and each year thereafter)

Entry into force of the Agreement would ensure immediate parity with
trading partners that already have a free trade agreement (FTA) with India,
such as Australia and the United Kingdom. The longer that New Zealand
exporters do not have parity with their international competitors the more

detriment that they are likely to incur.

Delaying the entry into force of the Agreement could also have implications
for New Zealand’s reputation as a trusted partner. Once New Zealand has
completed its domestic procedures for an FTA, New Zealand’s FTA partner
(or partners) would generally expect it to ratify the FTA and for the FTA to
promptly enter into force. Accordingly, it would be extremely unusual for
New Zealand to deliberately withhold its ratification notification for

reasons unrelated to completion of its domestic processes.

Conclusion

45,

46.

47.

Counsel understands the claimant is seeking the determination on urgency
be deferred until jurisdiction is regained, if the Tribunal does not agree with

his submission that it currently has jurisdiction.3®

The Tribunal has sufficient grounds to decline urgency at this stage and

need not defer its decision.

The Crown’s primary position is that the Tribunal does not have jurisdiction
to inquire into this claim while the Bill is before the House. However, even
if the Tribunal has jurisdiction, the threshold for urgency and warranting
diversion of the Tribunal's resources is not made out. The claimant has filed
a broad claim at a point in the process at which there is no realistic
opportunity for the Tribunal to conduct a meaningful inquiry. Participation

in a kaupapa inquiry, is available as an alternative remedy and is more

8 Wai 3567, #3.1.2 at [5.2].
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suitable to the nature of the claim and prejudice alleged. The application

for urgency should therefore be declined.

16 Hirae | July 2026

P\Ql/ W sl N\

Rahefra Douglas
Counsel for the Crown

TO: The Registrar, Waitangi Tribunal
AND TO: Claimant Counsel
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