
KEI MUA I TE AROARO O TE RŌPŪ WHAKAMANA 
I TE TIRITI O WAITANGI 

BEFORE THE WAITANGI TRIBUNAL WAI 3325 

IN THE MATTER OF the Treaty of Waitangi Act 1975 

AND 

IN THE MATTER OF the Climate Change Priority Inquiry 

BRIEF OF EVIDENCE OF EVANGELOS (VANGELIS) VITALIS 

Pouaka Poutāpeta 
Te Whanganui-a-Tara 

Waea 

Whakapā mai: 

PO Box 2858 
Wellington 6140 
Tel: 04 472 1719 

Contacts: 

Nixon Fong / Grace Seeley 
nixon.fong@crownlaw.govt.nz / grace.seeley@crownlaw.govt.nz 

Barrister instructed: 

Jeremy Prebble 
jeremy.prebble@hawkestone.co.nz 

Wai 3325, #A123 
Wai 3567, #A3

mailto:nixon.fong@crownlaw.govt.nz
mailto:grace.seeley@crownlaw.govt.nz
mailto:jeremy.prebble@hawkestone.co.nz
WIKITDE
Official

WIKITDE
RECEIVED

WIKITDE
Text Box
3 Oct 2025



 

  

Contents 

Introduction ................................................................................................................ 2 

Scope of my evidence ................................................................................................. 4 

Engaging with Māori perspectives on climate and trade policy ................................ 5 

MFAT’s Trade and Economic Group (TEG) and its engagement with Māori............... 7 

Ngā Toki Whakarururanga ................................................................................... 11 

Te Taumata ........................................................................................................... 13 

Federation of Māori Authorities and National Iwi Chairs Pou Tahua .................. 13 

Trade outcomes informed by Māori engagement and leadership ...................... 14 

Trade and climate change......................................................................................... 17 

Trade’s Role in New Zealand’s Economy and Policy Objectives ........................... 18 

The Intersection of Trade and Climate Change ................................................... 20 

Trade agreements and the international legal framework ...................................... 21 

Evolution of climate objectives in trade policy ........................................................ 24 

Climate provisions in key trade agreements and the influence of Māori engagement
 .................................................................................................................................. 29 

New Zealand–United Kingdom Free Trade Agreement ....................................... 29 

Engagement with Māori on the UK FTA .............................................................. 31 

New Zealand–European Union Free Trade Agreement ....................................... 34 

Engagement with Māori on the NZ-EU FTA ......................................................... 36 

Specific trade agreements and economic frameworks supporting climate objectives
 .................................................................................................................................. 38 

The Agreement on Climate Change, Trade and Sustainability (ACCTS) ............... 39 

Environmental Goods and Services ..................................................................... 40 

Fossil Fuel Subsidies ............................................................................................. 43 

Establishing Best Practice Guidelines for Eco-Labels ........................................... 44 

Engagement with Māori ...................................................................................... 45 

Indo-Pacific Economic Framework Clean Economy Agreement .......................... 45 

Investment and Investor-State Dispute Settlement (ISDS) ....................................... 50 

Why ISDS matters for climate change.................................................................. 50 

New Zealand’s position and the 2017 policy shift ............................................... 51 

Reasons for including investment obligations in trade agreements ........................ 52 

Investment facilitation and protection rules ....................................................... 53 

New Zealand’s policy position on ISDS up to November 2017 ................................ 55 

Agreements containing compulsory ISDS ............................................................ 56 



1 

8801893 

Strategic carve-outs: the Australia example ........................................................ 57 

Rationale for including ISDS ................................................................................. 58 

Safeguards for climate policy under ISDS frameworks ............................................. 58 

ISDS arbitration rules and procedural safeguards .................................................... 60 

New Zealand’s policy position on ISDS since November 2017 ................................. 61 

Treaty of Waitangi exception and Māori engagement ............................................. 62 

Practical application in trade and investment contexts ...................................... 63 

Ongoing development and engagement ............................................................. 64 

ISDS protocol and engagement with Māori ............................................................. 64 

Response to the claimants’ evidence ....................................................................... 65 

Waitangi Tribunal findings on CPTPP and ISDS .................................................... 66 

Response to claimants’ ISDS concerns ................................................................ 67 

Regulatory chill and climate policy ...................................................................... 70 

 
 

  



2 

8801893 

I, Vangelis Vitalis of Wellington, Deputy Secretary of the Trade and Economic Group, 

Ministry of Foreign Affairs and Trade, state: 

Introduction 

1. My name is Vangelis Vitalis. I am the Deputy Secretary of the Trade and 

Economic Group of the Ministry of Foreign Affairs (MFAT), the Group in the 

Ministry responsible for negotiating and implementing New Zealand’s 

trade agreements and leading engagement with Māori as Treaty partners, 

as well as a range of civil societies and other stakeholders on trade policy. 

I have held this role since January 2017. 

2. In this role, I oversee all our free trade agreements and outcomes in the 

World Trade Organisation. I am currently New Zealand’s Chief Negotiator 

for the free trade negotiations with India.  

3. I joined MFAT in 1993 and have spent the majority of my 32-year career 

working in trade policy. I have served as New Zealand’s Chief Negotiator 

and concluded several major trade agreements, including the 

Comprehensive and Progressive Agreement for Trans-Pacific Partnership, 

the ASEAN-Australia-New Zealand Free Trade Agreement, the 

New Zealand–European Union Free Trade Agreement, and the 

New Zealand–Malaysia Free Trade Agreement. I also led negotiations on 

the Investment Chapter of the New Zealand–China Free Trade Agreement 

and associated side instruments with China, including the Environment 

Cooperation Agreement and the Memorandum of Understanding on 

Labour Cooperation. I undertook a similar role in the P4 negotiations.  

4. Internationally, I have represented New Zealand as Permanent 

Representative to the World Trade Organisation in Geneva (2015–2017), 

where I was elected in a personal capacity to chair the Doha Round 

agriculture negotiations including to draft the Nairobi WTO Decision to 

eliminate agricultural export subsidies. I also chaired the Organisation for 

Economic Co-operation and Development Committee (OECD) on Trade and 

the Environment (2008–2016) and the Global Forum on Trade and Climate 

Change. Prior to my Geneva posting, I served as Ambassador to the 
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European Union, NATO, and Sweden, based in Brussels, with earlier 

diplomatic postings in Canberra and Moscow. 

5. Beyond MFAT, I have worked at the OECD Secretariat as an economist and 

currently serve as a member of the World Economic Forum’s (WEF) Global 

Future Council on International Trade and as a member of the WEF Green 

Trade Steering Committee. I am also New Zealand’s Special Envoy for the 

Small Advanced Economies’ Initiative. 

6. Throughout my career, I have placed a strong emphasis on honouring 

New Zealand’s responsibilities as a Treaty partner. It has been a privilege 

to work with Māori in the trade space, and I have learned a great deal 

through these relationships. In particular, I value my enduring connection 

with Ngā Toki Whakarururanga. This relationship is not only professionally 

important to me—it is personally meaningful, and I consider it an 

important component in helping us think about how we approach trade 

policy in a way that reflects our Treaty obligations. 

7. In this brief of evidence, I provide my opinion based on over three decades 

of experience as a trade negotiator and one of New Zealand’s most senior 

trade officials. I have previously given evidence before the 

Waitangi Tribunal in the Trans-Pacific Partnership Agreement Inquiry 

(Wai  2522). 

8. This evidence is drawn from my personal knowledge, experience, and 

existing records. To the extent I do not have first-hand, personal knowledge 

of the matters discussed, my evidence was informed by discussion with or 

input by my colleagues at MFAT, as well as the records referred to in the 

evidence. To the extent my evidence includes matters of expert opinion, I 

confirm that I have read and agreed to comply with the Code of Conduct 

for Expert Witnesses.1 I also confirm this evidence is within my area of 

expertise. I have not omitted to consider material facts known to me that 

might alter or detract from the opinions that I express. 

 
1  High Court Rules 2016, Schedule 4. 
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Scope of my evidence 

9. My brief addresses the following in order: 

9.1 The role of the Trade and Economic Group (TEG) within MFAT, 

including its engagement with Māori as Treaty partners; 

9.2 The nature and purpose of trade agreements, including how they 

relate to the multilateral trading system; 

9.3 The inclusion of climate change considerations in trade policy and 

trade agreements, and New Zealand’s role in advancing these 

developments; 

9.4 The scope and limitations of trade agreements in addressing 

climate change issues, including their relationship with 

multilateral climate frameworks; 

9.5 The rationale for including environmental provisions in trade 

agreements, and how these provisions support both commercial 

and climate objectives; 

9.6 Examples of trade agreements that support and acknowledge the 

role of trade policy in climate change mitigation and adaptation, 

including the New Zealand–United Kingdom Free Trade 

Agreement (NZ–UK FTA), New Zealand–European Union Free 

Trade Agreement (NZ–EU FTA), Agreement on Climate Change, 

Trade and Sustainability (ACCTS), the Clean Economy Agreement 

(CEA) and the Indo-Pacific Economic Framework (IPEF); 

9.7 How engagement with Māori has influenced New Zealand’s trade 

negotiating positions and contributed to outcomes that reflect 

Māori interests; 

9.8 New Zealand’s policy approach to investment protection and 

investor–State dispute settlement (ISDS); and 

9.9 A response to the claimants’ evidence concerning bilateral 

investment treaties and free trade agreements that contain 

compulsory ISDS provisions. 
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Engaging with Māori perspectives on climate and trade policy 

10. I acknowledge the breadth and depth of claimant concerns and interests 

expressed through the evidence. At the outset, I wish to address in general 

terms Professor Jane Kelsey’s assertion that where climate change-related 

objectives are addressed in trade agreements and negotiations: 

10.1 the approach is market-based and at least in some key aspects is 

focused on the diffusion of technology, which as she has 

submitted, “enables states to continue business as usual, 

following a western capitalist model without addressing the 

related causes of the climate crisis, and avoiding changes to 

productions, extractions and trade practices that are major 

contributors to the climate crisis;”2 and  

10.2 there is a tension with contradictory worldviews encapsulated in 

the promotion and adoption of, “concepts, legal and economic 

instruments, technologies and techniques, and practices that 

embody capitalist worldviews that are contradictory to tikanga, 

mātauranga and kaitiakitanga.”3  

11. These perspectives are frequently conveyed to me and to officials and are 

regularly considered as part of TEG’s engagement with Māori on trade 

negotiations. I am in no way an expert in te ao Māori, though it is clear to 

me from my discussions with Treaty partners that the tensions between 

worldviews are complex and not quickly or easily reconciled, particularly 

given the constraints of trade negotiations tools, their international 

context and where New Zealand’s interests must be balanced against what 

we are seeking and what our negotiating partners are willing to accept. In 

this regard there is often an asymmetry of negotiating power, with 

New Zealand often positioned as the smaller partner.  

12. In response to Professor Kelsey on these points I would make the following 

observations: 

 
2  Affidavit of Elizabeth Jane Kelsey dated 21 October 2024 (Wai 3325) #A014 at paragraph 35. 

3  As above at paragraph 18(ii). 
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12.1 Trade agreements are predominantly economic in their 

objectives, and exist within a broader international legal and 

economic framework of obligations, which includes states’ 

climate change obligations. Where trade agreements address 

climate change objectives, the means available to negotiators are 

primarily related to trade, investment, and economic cooperation 

with our trading partners. This is why trade agreements tend to 

focus on issues like ‘green technology’, ’environmental goods and 

services’, and ’environmentally harmful subsidies’. These are 

domains where trade policy tools can play a role. While trade 

policy plays a meaningful role in advancing New Zealand’s climate 

change objectives in such areas, its influence is inherently limited 

within the wider climate policy landscape. In short, I do not 

pretend that trade policy is a solution for climate change. I do 

believe, however, that it can play a role in mitigating climate 

change. It is another tool in the toolbox of climate change 

mitigation measures.  

12.2 As this brief of evidence sets out, through engagement with 

Māori, TEG is focused on ensuring that Māori interests at issue in 

negotiations are discussed, understood by our negotiating 

partners, and protected to the extent reasonable and practicable 

in the circumstances of our work including following the guidance 

of the Waitangi Tribunal.4 This includes Māori rights, interests, 

and responsibilities in relation to tikanga, mātauranga, and 

kaitiakitanga, and reflects our ongoing efforts to understand and, 

where possible, reconcile the tensions that arise between these 

and the legal and policy frameworks of international trade. Our 

regular and detailed engagement with Māori continues to inform 

our approach, including in relation to climate change matters that 

fall within the scope of trade agreements. 

 
4  Waitangi Tribunal Ko Aotearoa Tēnei: A Report into Claims Concerning New Zealand Law and Policy 

Affecting Māori Culture and Identity 2011 (Wai 262) vol 2 at 681 (8.5.1). [MFAT.004.0077] 
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13. As I have previously stated before the Tribunal in the Wai 2522 inquiry, 

retaining the flexibility to actively protect Māori interests through the 

Treaty of Waitangi exception clause5 is a fundamental priority for 

New Zealand in trade negotiations. However, the Crown recognises, 

through our experience in the Wai 262 and Wai 2522 inquiries, and through 

our engagement with Māori, that the exception alone is not sufficient. We 

must also inform ourselves of the Māori interests at stake in our work 

through proactive engagement and seek to address those interests in 

negotiations outcomes wherever possible.  

14. Tensions between perspectives and worldviews will continue to be a 

feature of our engagement with Māori on trade agreements. While we may 

not always be able to secure outcomes in trade agreements that meet the 

full expectations of our Treaty partners. I personally, and TEG more 

generally is committed to a process of open and ongoing, respectful, free 

and frank two-way dialogue. This includes understanding and 

acknowledging the interests at stake, the challenges and constraints we 

face, and being honest and open about what is achievable—and what is 

not—within the context of international trade negotiations. TEG remains 

committed to this engagement as a genuine expression of partnership.  

MFAT’s Trade and Economic Group (TEG) and its engagement with Māori 

15. In this section I will briefly describe the function of TEG and how we engage 

with Māori. 

16. TEG is made up of four business units: Trade Policy Engagement and 

Implementation Unit (TPEI), Trade Policy Negotiations Division (TPND), 

Economic Division (ECO), and Asia Pacific Economic Cooperation Policy 

(APECPOL). 

17. Relevant to the issues in this claim, TEG carries out the following functions: 

17.1 Negotiates free trade agreements (FTAs), bilateral investment 

 
5  The Treaty of Waitangi exception clause is a standard provision included in all of New Zealand’s FTAs 

since 2001. Its purpose is to preserve the New Zealand Government’s ability to meet its obligations to 
Māori under the Treaty of Waitangi / Te Tiriti o Waitangi, even if doing so might otherwise conflict with 
commitments made under an FTA. 
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treaties (BITs) and outcomes in the World Trade Organisation 

(WTO) that help give New Zealand businesses the market access 

and rules they need to trade internationally; 

17.2 Implements those BIT, FTAs and WTO commitments – including 

reviewing and upgrading these agreements over time; and 

17.3 Leads engagement with New Zealanders, including Māori, on 

trade policy in general and proposed trade agreements in 

particular. 

18. TEG’s approach to engagement with Māori is informed by:  

18.1 The 2001 Cabinet Strategy on Engagement with Māori on 

International Treaties6 and MFAT’s International Treaty Making 

Guidance 2021.7 Together, these documents require lead 

agencies to identify, at an early stage, any treaties of interest or 

relevance to Māori and ensure appropriate engagement occurs 

tailored to the nature and strength of Māori interests throughout 

negotiation, ratification, and implementation.   

18.2 The outcomes and suggestions that were made by the Waitangi 

Tribunal in the Wai 2522 Inquiry into the Trans-Pacific Partnership 

Agreement (TPPA) and its successor, the Comprehensive and 

Progressive Agreement for Trans-Pacific Partnership (CPTPP),8 

which reflect a deliberate and sustained effort by TEG to improve 

on how we work with Treaty partners.  

18.3 Our approach to engagement with Māori on trade issues has 

evolved significantly since the Wai 2522 Report on the 

 
6  A Cabinet-endorsed policy setting out the Crown’s obligations and process for Māori engagement, CAB 

Min (01) 10/4C. [MFAT.003.3600] 

7  International Treaty Making: Guidance for government agencies on practice and procedures for 

concluding international treaties and arrangements (September 2021). [MFAT.003.0520] 

8  The Wai 2522 Inquiry began in 2015 and the Waitangi Tribunal released multiple reports: Waitangi 
Tribunal Report on the Trans-Pacific Partnership Agreement (Stage 1) Wai 2522 (2016); Waitangi Tribunal 
Report on the Crown’s Review of the Plant Variety Rights Regime (Stage 2 of the Trans-Pacific Partnership 
Agreement Claims) Wai 2522 (2020); and Waitangi Tribunal Report on the Comprehensive and 
Progressive Agreement for Trans-Pacific Partnership (CPTPP) – E-commerce Chapter (Stage 3) Wai 2522 
(2021). 
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Trans-Pacific Partnership Agreement (Stage 1).9 That report made 

it clear that we needed to do better, noting that our engagement 

at the time did not fully capture the nature of Māori interests in 

trade or provide enough opportunity for meaningful input on 

trade issues. It also found that reliance on the Treaty of Waitangi 

exception alone was not sufficient to discharge the Crown’s 

obligations to Māori.  In response, TEG implemented a range of 

measures to strengthen engagement. The progress reflected in 

the Wai 2522 Report on the CPTPP – E-commerce Chapter (Stage 

3) demonstrates a deliberate and sustained effort to improve how 

we work with Treaty partners. As the Tribunal noted: 10 

In our Stage One report, we expressed concerns about the 
Crown’s engagement process for the TPPA, in particular 
relating to ‘the status of Māori as Treaty partners as 
opposed to general stakeholders; the transparency of the 
Crown in its decision-making; and the process by which the 
Crown informs itself of Māori interests’. Since our report 
was issued, MFAT has signed a Memorandum of 
Understanding with Te Taumata, ‘a group of recognised 
leaders in Māori socio-economic and cultural development 
areas with significant networks across Māoridom ...chosen 
by Māori to engage with MFAT on trade policy and related 
matters’. In addition, through the mediation agreement 
reached towards the final stages of this inquiry, MFAT is also 
to establish a relationship with an additional body, Ngā Toki 
Whakarururanga, to engage on trade policy matters (see 
appendix I). These developments, and their forward-
looking nature, are welcomed: they represent tangible 
commitments to engagement with Māori, which should 
assist the Crown in ensuring its future international trade 
policy is Tiriti / Treaty-consistent and advances the interests 
of Māori.  

19. Partly in response to the Wai 2522 claim, I initiated a restructure to 

strengthen TEG’s engagement capability by establishing a new section in 

TEG. This is the TPEI or the Trade Policy Engagement and Implementation 

Unit. TPEI is responsible for implementing concluded FTAs and trade 

agreements, and stakeholder and partner engagement. This includes 

engagement with peak bodies, industry, trade unions, and Treaty partner 

 
9  Wai 2522 Stage 1 Report. 

10  Wai 2522 Stage 3 Report at p 9.  
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representative groups. TPEI includes specific and dedicated resource 

responsible for leading engagement with Treaty partners on trade policy. 

This is in addition to officials and technical subject-matter leads across all 

four TEG Divisions – TPEI, TPND, ECO, and APECPOL – who engage and are 

expected to engage extensively with Treaty partners on both trade policy 

and related issues such as implementation, market access, regulatory 

cooperation, and other matters that affect Māori interests in the trade 

context. 

20. Engagement with Māori is now a core part of how we operate within TEG. 

Our processes have been developed to enable constructive exchange 

throughout the different stages of trade negotiations. While trade 

agreements are negotiated between states, New Zealand’s approach is 

informed by robust engagement with Māori. This engagement has shaped 

negotiating positions, influenced and improved outcomes, and ensured 

that Māori interests are considered to the extent possible within the 

constraints of international trade negotiations. As the Waitangi Tribunal 

stated in its Wai 2522 Stage 3 report:11 

Finally, while we acknowledge the challenges and difficulties ahead, 
we see these as matters best left for negotiation and dialogue 
between te Tiriti/the Treaty partners in good faith and within the fora 
and processes now in place. We wish the parties every success in that 
important work as it is abundantly clear to us that Aotearoa 
New Zealand will be stronger both domestically and in the 
international arena as it builds and strengthens the Crown-Māori 
relationship towards realising the enduring partnership promised by 
te Tiriti/the Treaty.  

21. My team and I remain absolutely committed to this dialogue as a genuine 

expression of partnership recognising that engagement with Māori helps 

shape New Zealand’s negotiation position and supports outcomes to 

better reflect Māori interests where possible within the context of 

international trade negotiations. 

22. In the following paragraphs I outline TEG’s engagement with key Treaty of 

Waitangi partner groups and describe how this engagement has 

 
11  Wai 2522 Stage 3 Report at p xviii.  
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contributed to outcomes in trade negotiations and trade policy. TEG has 

established relationships with Ngā Toki Whakarururanga, Te Taumata, the 

Federation of Māori Authorities (FOMA), and the National Iwi Chairs Pou 

Tahua. 

Ngā Toki Whakarururanga 

23. In 2020 TEG entered into a formal engagement relationship with the Wai 

2522 claimant representative group, Ngā Toki Whakarururanga, through a 

mediation agreement that was signed on 2 October 2020.12 The scope of 

the mediation agreement is international trade policy, including 

international multilateral, regional, plurilateral, and bilateral processes and 

other trade-related kaupapa. The mediation agreement has provided a 

principled basis for engagement in the trade space.  

24. TEG provides funding to Ngā Toki Whakarururanga since its establishment 

to sustain its engagement with TEG on an annual basis. Additional funding 

was granted to support Ngā Toki Whakarururanga’s formal establishment 

in 2022. TEG currently provides $250,000 per annum to Ngā Toki 

Whakarururanga to support this engagement. 

25. Informed by an agreed workplan that prioritises Ngā Toki 

Whakarururanga’s interests, TEG staff engage regularly and extensively 

with Ngā Toki Whakarururanga technical advisers to discuss their views 

and, where possible, develop common trade policy positions.  

26. To support timely and well-informed input some Ngā Toki Whakarururanga 

members have signed confidentiality agreements, enabling access to live 

negotiation texts under a formal information-sharing protocol—marking a 

first for New Zealand’s FTA processes. This has allowed for more detailed 

and targeted engagement on classified material, which in turn has 

strengthened the quality and relevance of New Zealand’s negotiating 

positions. It has also ensured that Māori perspectives are actively 

considered at key stages of the negotiations. The collaborative 

 
12  Mediation Agreement between the Ministry of Foreign Affairs and Trade and Ngā Toki Whakarururanga 

signed 2 October 2020. [MFAT.003.1049] 
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development of the Māori Trade and Economic Cooperation chapters in 

the NZ-UK and NZ-EU FTAs involving Treaty partner entities reflects the 

effectiveness of this approach. 

26.1 TEG has maintained close and wide-ranging engagement with Ngā 

Toki Whakarururanga across multiple trade negotiations and 

policy areas, including New Zealand’s Asia-Pacific Economic 

Cooperation (APEC) 2021 hosting13 including working directly with 

Nga Toki Whakarururanga on the development and 

implementation of the Indigenous Peoples’ Economic and Trade 

Cooperation Arrangement (IPECTA)14, the UK and EU FTAs15, 

IPEF16, ACCTS17, CPTPP18, ASEAN-Australia-New Zealand Free 

Trade Area (AANZFTA) upgrade19, WTO processes20 and the 

United Arab Emirates–New Zealand Comprehensive Economic 

Partnership Agreement (UAE CEPA).21 Ngā Toki Whakarururanga’s 

input has helped shape New Zealand’s negotiating positions in 

several key agreements, notably the UK and EU FTAs, IPEF, and 

CPTPP. In some instances, Ngā Toki Whakarururanga’s feedback 

has led to changes in negotiating text or the inclusion of provisions 

that better reflect Māori interests.  

 
13  Asia-Pacific Economic Cooperation, hosted by New Zealand in 2021. 

14  Indigenous Peoples Economic and Trade Cooperation Arrangement signed 5 December 2021 between 

New Zealand- Canada–Australia–and Taiwan. 

15  UK FTA – United Kingdom–New Zealand Free Trade Agreement, negotiations concluded in 2021, signed 

in 2022; and EU FTA – European Union–New Zealand Free Trade Agreement, negotiations concluded in 
2022, signed in 2023. 

16  Indo-Pacific Economic Framework for Prosperity, launched in 2022. 

17  Agreement on Climate Change, Trade and Sustainability, a plurilateral initiative launched by New Zealand 

in 2019. 

18  Comprehensive and Progressive Agreement for Trans-Pacific Partnership, entered into force for 
New Zealand in 2018. 

19  ASEAN-Australia-New Zealand Free Trade Area, originally signed in 2009, with upgrade negotiations 

ongoing. 

20  World Trade Organization, ongoing engagement across various trade-related processes. 

21  United Arab Emirates–New Zealand Comprehensive Economic Partnership Agreement, 

negotiations commenced in 2023. 
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26.2 In addition to discussion at the technical/official level, I personally 

meet regularly with Ngā Toki Whakarururanga, including monthly 

meetings with the co-convenors.  

Te Taumata 

27. Te Taumata is a Māori trade advisory board with significant networks 

working to deliver better trade outcomes for Māori.  They provide 

advocacy for the Māori economy, business insights, and policy advice to 

TEG on Māori trade issues and interests.  

28. In September 2019, TEG formalised an engagement relationship with Te 

Taumata through a memorandum of understanding, recognising the need 

for a dedicated Māori advisory body to inform trade policy.22 

29. Informed by an agreed workplan, TEG staff engage regularly with 

Te Taumata to understand Māori interests in relation to trade negotiations 

and trade related matters when those interests are affected. I personally 

also meet regularly with Te Taumata, including monthly meetings. 

Te Taumata’s regular regional trade hui provides a valuable platform for 

Māori businesses and leaders to directly connect with TEG and other 

government agencies that support Māori trade interests. These hui have 

provided opportunities for direct dialogue with iwi and hapū on trade 

issues and have helped ensure that Māori perspectives are reflected in 

New Zealand’s negotiating positions. 

30. Some Te Taumata members have signed confidentiality agreements with 

TEG, allowing officials to share classified material, including live 

negotiation texts, and to seek Te Taumata’s input on sensitive trade policy 

matters. In addition, TEG provides Te Taumata with $250,000 annually to 

support its engagement activities, including its regional hui that connect 

Māori businesses and leaders with government agencies.  

Federation of Māori Authorities and National Iwi Chairs Pou Tahua 

31. TEG has long-standing relationships with the National Iwi Chairs Pou Tahua 

and FOMA. TEG officials engage regularly with both groups to provide 

 
22  [MFAT.003.0766]. Te Taumata now operates as a charitable trust, since June 2024. 
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updates on trade processes and to seek their views on issues of interest. I 

personally also meet regularly with FOMA representatives on a monthly 

basis and on a quarterly basis with National Iwi Chairs Pou Tahua 

representatives.  

32. FOMA is a valued and trusted partner for TEG across trade, foreign policy, 

and broader international issues. This includes its involvement in 

New Zealand’s APEC 2021 hosting, and its support for the development 

and implementation of the Indigenous Peoples Economic and Trade 

Cooperation Arrangement or IPETCA, which was concluded alongside our 

APEC hosting. FOMA also provided information and specific detail on 

particular goods related issues in the EU FTA negotiations. They have also 

been valuable contributors towards TEG’s broader public diplomacy 

efforts, including domestic and offshore activities. 

33. TEG formalised its engagement with FOMA on 29 March 2023 through a 

memorandum of understanding. While the primary focus of this 

relationship is on trade policy, there is scope to collaborate on other areas 

of mutual interest including environmental issues, climate change and 

Pacific regional matters. To support this engagement TEG provides FOMA 

with $100,000 per annum.  

Trade outcomes informed by Māori engagement and leadership 

34. Through its engagement with key Māori representative groups, TEG has 

been able to incorporate Māori perspectives into trade policy and 

negotiations. This has influenced a number of outcomes, which are 

outlined in the following paragraphs.  

35. Market access and Māori-specific provisions in FTAs: 

35.1 Market access outcomes in FTAs that are of particular benefit to 

Māori businesses, including in fish products, horticulture, wood, 

meat and diary products; 

35.2 Funding provided to support research into Māori interests in the 

UK and EU markets during FTA negotiations; 
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35.3 Collaborative drafting of Māori Trade and Economic Cooperation 

text in the UK and EU FTAs; 

35.4 Partnership with the Mānuka Charitable Trust to develop a 

‘mānuka’ definition in the EU FTA, ensuring immediate tariff-free 

access only for mānuka products that meet the Ministry of 

Primary Industry’s definition; and 

35.5 Engagement with Ngāti Toa Rangatira to establish a cooperation 

mechanism in the UK FTA for the protection of the haka Ka Mate. 

36. Explicit recognition of Māori and Indigenous knowledge: 

36.1 Recognition of Māori environmental approaches in the UK FTA’s 

Environment chapter in areas such as fisheries, forestry, and 

agriculture; 

36.2 Acknowledgement of Indigenous leadership in the EU FTA’s 

Sustainable Food Systems chapter, recognising the role of 

Indigenous knowledge, participation, and leadership in 

sustainable food systems; and 

36.3 Inclusion of specific safeguards and provisions related to Māori in 

the EU FTA Chapter on Digital Trade.  

36.4 Inclusion of Indigenous rights and interests in the Digital Economic 

Partnership Agreement (DEPA).23 

37. Inclusive trade processes and Indigenous leadership: 

37.1 TEG partnered with Ngā Toki Whakarururanga to lead 

New Zealand’s Inclusive Trade Action Group CPTPP Three-Year 

Review and provided additional funding to support that work; 

37.2 TEG provided funding for Ngā Toki Whakarururanga and Waikato 

University to co-host a two-day conference during New Zealand’s 

CPTPP chairing year in 2023. The conference theme was 

 
23  Digital Economy Partnership Agreement signed 12 June 2020, entered into force 7 January 2021 

between New Zealand–Singapore–Chile. 
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‘Advancing Indigenous self-determination and well-being through 

trade and can the CPTPP help’, and the conference outcomes and 

report were presented to the CPTPP Ministerial Commission by 

Ngā Toki Whakarururanga and Waikato University representatives 

during New Zealand’s host year. This is the first and only time to 

date that indigenous representatives have addressed CPTPP 

Ministers directly as part of the formal agenda of a CPTPP 

Ministerial Commission meeting; and 

37.3 Negotiation of a dedicated Māori and Indigenous Economic and 

Trade Cooperation chapter in the New Zealand-United Arab 

Emirates CEPA. 

38. Emerging Treaty of Waitangi commitments in trade policy:  

38.1 The Wai 2522 Stage 3 Report acknowledged TEG’s improved 

Māori engagement and, in that regard, did not make any 

recommendations in relation to the substantively concluded 

NZ-UK FTA negotiations. In relation to the Digital Trade chapter, 

however, TEG negotiated a chapter review clause to be initiated 

within two years to address Māori interests regarding the 

e-commerce provisions. That review is under way, and Ngā Toki 

Whakarururanga presented on digital trade and mātauranga 

Māori to UK officials as part of this review; 

38.2 Māori leadership shaped New Zealand’s APEC 2021 host year. TEG 

established Te Rangitūkupu, an advisory group of eight Māori 

entities, and supported the development of the Indigenous 

Peoples Economic and Trade Cooperation Arrangement or 

IPETCA. IPETCA provides a framework for cooperation between 

participating economies to develop and expand international 

indigenous trade and investment with and between Indigenous 

Peoples.  It is an open plurilateral Arrangement that any APEC or 

WTO Member, or any other economy, can join. Māori played a key 

role in developing the text, and the agreement establishes a joint 



17 

8801893 

Indigenous and government decision-making mechanism through 

the IPETCA Partnership Council;  

38.3 TEG continues to support Māori participation and leadership in 

the IPETCA; 

38.4 Ngā Toki Whakarururanga worked with MFAT’s Multilateral and 

Legal Group to develop the Investor State Dispute Settlement 

protocols that protect Māori interests; and 

38.5 TEG worked closely with Māori, including Ngā Toki 

Whakarururanga, to secure a broader Indigenous Peoples 

exception in the WTO Joint Statement Initiative on E-commerce 

and the Joint Statement Initiative on Investment Facilitation for 

Development. 

Trade and climate change 

39. In this section I will explain: 

39.1 trade’s contribution to New Zealand’s economy and the 

objectives of New Zealand’s trade policy; 

39.2 the relationship between trade and climate change; 

39.3 what trade agreements are, their objectives and how they relate 

to the multilateral rules-based system including under the World 

Trade Organization and United Nations Forum Convention on 

Climate Change; 

39.4 what trade agreements do, and do not do, with respect to climate 

change matters specifically; 

39.5 the evolving practice of including climate change-related 

objectives in trade agreements, and the development of 

New Zealand’s trade policy in this area over time; and 

39.6 the ways the agreements raised in claimants’ evidence address 

climate change objectives as well as the influence of Māori 

engagement on the outcomes in those agreements. 
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Trade’s Role in New Zealand’s Economy and Policy Objectives 

40. Trade plays a vital role in New Zealand's economy. Our export sector 

supports over half a million jobs, and around one in four working 

New Zealanders rely on exports for their livelihoods. For Māori involved in 

exports, that figure is closer to one in every three jobs.24 Trade also drives 

productivity, employment and income growth. For example, workers in 

exporting firms are, on average 89% more productive than those in non-

exporting firms.25 When New Zealand businesses begin exporting, their 

employment tends to grow between 7% to 12% faster.26 International 

research also tells us that exporting firms pay higher wages – up to 6% 

more than firms that don’t export.27 In short, trade matters – the rules we 

negotiate and the market access we secure have a direct impact on our 

prosperity and well-being. 

41. Māori are not just participants in New Zealand’s export economy—they are 

key contributors. In 2023, Māori exports were valued at approximately 

$5.2 billion, making up 5.6% of New Zealand’s total exports.28  The Māori 

economy as a whole was estimated at $126 billion, with strong foundations 

in the primary industries—such as dairy, meat, forestry, and seafood—and 

growing diversification into sectors like digital services, tourism, and 

education.29   

42. Trade agreements like the Comprehensive and Progressive Agreement for 

Trans-Pacific Partnership or CPTPP have delivered real gains for Māori 

exporters. For example, all tariffs on New Zealand forestry products—a 

sector where Māori have significant ownership—were eliminated under 

 
24  MFAT Working Paper: Estimating Employment in New Zealand Producing Goods and Services for Export 

(2018). [MFAT.003.0839] 

25  MFAT Working Paper: Inclusive and Productive Characteristics of New Zealand Goods Exporting Firms 

(2022). [MFAT.003.0781] 

26  Reserve Bank of New Zealand Discussion Paper: Exporting and Productivity – Market Entry, Expansion 

and Destination Characteristics (2010) at p 21. [MFAT.003.3560] 

27  MFAT Working Paper: Inclusive and Productive Characteristics of New Zealand Goods Exporting Firms 

(2022). [MFAT.003.0781] 

28  Business and Economic Research Limited (BERL), Te Ohanga Maori – The Māori Economy 2023. 

29  See BERL, Te Ohanga Maori – The Māori Economy 2023. 
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CPTPP.30  Tariffs on fish and seafood exports to Japan are being phased out, 

and beef tariffs are reducing from 38.5% to 9% over 16 years.31  These 

outcomes are not just economic—they are structural, enabling Māori 

businesses to compete more effectively in global markets. 

43. The Inclusive Trade Action Group’s three-year review of CPTPP found that 

Māori employed in exporting firms tend to earn higher median wages than 

those in non-exporting firms, and that employment in these firms has 

grown for Māori.32  The “All for Trade, Trade for All” working paper reveals 

that Māori are more likely to be working proprietors in smaller exporting 

firms and Māori-led exporting firms derive a higher proportion of their 

sales from exports—39%, compared to 25% for non-Māori-led firm.33   

44. The data reinforces the importance of inclusive trade policy and for the 

government to uphold its Treaty of Waitangi obligations without breaching 

trade commitments, with the CPTPP Treaty of Waitangi exception 

providing a critical safeguard. Beyond legal protections, the data shows 

that inclusive trade can drive Māori economic development and support 

tino rangatiratanga. 

45. New Zealand’s current trade policy is focused on doubling the value of our 

exports over the next decade. A key part of this strategy is negotiating 

trade agreements that open new opportunities for New Zealand 

businesses – including Māori enterprises – and help grow the economy.34  

46. For New Zealand, environment and climate change provisions are a core 

interest in our negotiations for both commercial and environmental 

 
30  MFAT Working Paper: Aotearoa New Zealand’s Inclusive Trade Action Group Three-Year Review of 

CPTPP (2023), see section 5.3. [MFAT.003.0680] 

31  MFAT, Māori Interests and the CPTPP (webpage), see Māori interests | New Zealand Ministry of 
Foreign Affairs and Trade 

32  MFAT Working Paper: Aotearoa New Zealand’s Inclusive Trade Action Group Three-Year Review of 

CPTPP (2023). [MFAT.003.0680] 

33  MFAT Working Paper: Inclusive and Productive Characteristics of New Zealand Goods Exporting Firms 

(2022). [MFAT.003.0781] 

34  Based on estimates from Business and Economic Research Limited (BERL), Māori exports contribute 

approximately $5.2 billion to New Zealand’s total exports, constituting roughly 5.6% of the national 
export total. See BERL, Te Ōhanga Māori - The Māori Economy 2023. [MFAT.003.3733] 

https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/maori-interests
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/maori-interests
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reasons, as set out in New Zealand’s 2023 Trade, Environment and Climate 

Change Framework.35 

47. New Zealand has strong offensive trade interests in including and 

complying with environmental provisions in our FTAs. These interests 

include: 

47.1 preventing trading partners from using their environmental 

standards to discriminate against our exporters;36 

47.2 preventing trading partners from lowering their environmental 

standards in ways that may undercut New Zealand exports;  

47.3 maintaining our market access by addressing unjustified non-tariff 

barriers;37 

47.4 holding trade partners to account to protect NZ interests;  

47.5 maintaining social licence for trade agreements domestically;38 

and  

47.6 strengthening arguments that New Zealand's systems should be 

recognised by trading partners to eliminate trade barriers for 

exporters.  

The Intersection of Trade and Climate Change  

48. I note the suggestion in Professor Jane Kelsey’s evidence that trade 

agreements exacerbate the climate crisis.39 It is important to recognise: 

first, that trade agreements are trade policy tools, they are not trade itself; 

 
35  Ministry of Foreign Affairs and Trade Aotearoa New Zealand’s Trade, Environment and Climate Change 

Framework (September 2023). [MFAT.003.0276] 

36  Aotearoa New Zealand’s Trade, Environment and Climate Change Framework (2023) explicitly states that 
environmental laws and standards should be “non-discriminatory, science and evidence-based, 
proportionate to the environmental risk, and not used for protectionist trade purposes” at p 3. 
[MFAT.003.0276] 

37  Aotearoa New Zealand’s Trade and Climate Change Framework (2023) also promotes “the removal of 

trade obstacles including tariffs and non-tariff barriers to encourage trade and investment in goods and 
services of particular relevance for climate change mitigation and adaptation’ at p 4. 

38  Aotearoa New Zealand Trade and Labour Framework (2023) states “ongoing engagement with Māori, 

civil society, unions and business in the negotiation and implementation of trade agreements” which 
reflects the importance of public trust and inclusive processes in maintaining domestic support for trade 
policy. [MFAT.003.0271] 

39  Affidavit of Elizabeth Jane Kelsey dated 21 October 2024 (Wai 3325) #A014 at [19(ii)] and [35]. 
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and second, that the relationship between trade and climate change is not 

a straightforward one of cause and effect, the interactions between the 

two spheres are complex and include both positive and negative 

contributions to climate change mitigation and adaptation globally.40 Given 

the scale of the challenge, trade policy, alongside other spheres of public 

policy, has both a responsibility and an opportunity to support the 

transition to a low-carbon, climate-resilient global economy.  

49. As the WTO set out in the World Trade Report 2022: World Trade Report 

2022: Climate Change and International Trade,41 while established trade 

rules already support climate goals by keeping markets predictable for 

goods and services critical for the net zero transition, as well as enabling 

diffusion of technology, there are ways that more can be done.42 This 

includes further work to encourage transparency on trade-related climate 

measures to enable coordinated action by the international community, to 

reduce barriers to environmental goods and services,43 and to discipline 

the rising subsidisation of fossil fuels which directly contribute to global 

warming.44 This is a position that New Zealand strives to uphold whether 

bilaterally, plurilaterally or multilaterally—and our trade agreements are 

an important vehicle for action in these areas. 

Trade agreements and the international legal framework  

50. Climate change is a global challenge that intersects with nearly every area 

of government policy. While trade policy has an important role to play, not 

every climate-related issue is best addressed through trade rules. Trade 

agreements are designed to focus on trade-related matters. That said, 

where trade and climate change intersect, trade agreements can be a 

 
40  World Trade Organization World Trade Report 2022: Climate Change and International Trade (WTO, July 

2022), page 100-112. [MFAT.003.4246] 

41  See WTO World Trade Report 2022. [MFAT.003.4246] 

42  See WTO World Trade Report 2022, p 135. [MFAT.003.4246] 

43  For example, the WTO estimates average tariffs on environmental goods as at 1.4% in high-income 

economies vs 7.3% in low-income economies, See WTO World Trade Report 2022, pages. 120 – 121 
[MFAT.003.4246]. 

44  Statement of New Zealand on behalf of the Signatories to the Fossil Fuel Subsidy Reform Initiative WTO 

Doc JOB/TE/64 (5 March 2024) [Ministerial Conference 13, Abu Dhabi]. [MFAT.003.4398] 
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useful tool to support the transition to a low-emissions, sustainable global 

economy. 

51. It is important to understand what trade agreements do in respect of 

climate change issues: 

51.1 Trade agreements create enhanced trading opportunities by 

reducing barriers to the flow of goods, services and investment 

across borders. In so doing, they create economic growth 

opportunities for exporting businesses and the wider 

New Zealand economy, reduce costs of goods and services that 

we do not produce ourselves, and enhance New Zealand’s access 

to international investment. Many of these goods and services, 

traded in both directions, are integral for the transition to a low 

emissions economy.45 

51.2 Environment provisions in trade agreements play an important 

role in aligning trade policy with sustainability objectives. These 

provisions promote mutually supportive trade and environmental 

policies, encouraging countries to pursue economic growth while 

upholding environmental standards.  For example, CPTPP includes 

a dedicated and legally binding environment chapter that 

commits parties to high levels of environmental protection, 

prohibits derogation from environmental laws, and encourages 

cooperation on low-carbon technologies.46   

51.3 Such provisions also aim to promote high levels of environmental 

protection and effective enforcement of environmental laws.47 

The CPTPP includes binding obligations to enforce environmental 

laws, prohibits weakening of those laws to attract trade or 

 
45  For example: wind turbines, solar panels, electric vehicles, wool fibre, recycled paper, electric static 

converters, and wood products.  

46  Comprehensive and Progressive Agreement for Trans-Pacific Partnership, opened for signature 8 March 
2018, [2018] NZTS 2 (entered into force 30 December 2018), chapter 20 (Environment). 
[MFAT.003.0406] 

47  There are many examples of these provisions in New Zealand’s FTAs, including CPTPP. 
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investment, and provides mechanisms for public submissions and 

dispute resolution.48 

51.4 Trade agreements increasingly seek to identify and reduce 

barriers to trade in environmental goods and services as a way to 

increase their uptake and thus improve environmental outcomes. 

The ACCTS, an open plurilateral initiative involving New Zealand, 

Costa Rica, Iceland, and Switzerland, eliminates tariffs on 360 

environmental goods and facilitates trade in over 100 

environmental services, including those related to renewable 

energy, circular economy, and energy efficiency.49 

51.5 Importantly, these agreements enhance the capacity of parties to 

address trade-related environmental issues through lower priced 

environmental technologies (i.e through the removal of tariffs) as 

well as through cooperation and technical assistance. The OECD 

has observed that such cooperation can lead to the strengthening 

of environmental laws and regulations, the creation of new 

institutional arrangements, and improved enforcement 

mechanisms and environmental awareness.50 These findings, 

suggest that well-designed environmental provisions in trade 

agreements can support broader sustainability goals and 

contribute meaningfully to global environmental governance. 

51.6 Where there are references to multilateral climate obligations in 

trade agreements, the key function of those references is to 

support the implementation of the two separate international 

legal and policy regimes (trade agreements and multilateral 

climate obligations) in a way that is coherent and mutually 

 
48  United States–Mexico–Canada Agreement, opened for signature 30 November 2018, entered into force 

1 July 2020, ch 24 (Environment), see The Canada–United States–Mexico Agreement (CUSMA) 
Environment Chapter - Canada.ca 

49  Ministry of Foreign Affairs and Trade, Agreement on Climate Change, Trade and Sustainability (ACCTS) 

(Web Page, accessed August 2025). See Agreement on Climate Change, Trade and Sustainability (ACCTS) 
Overview | New Zealand Ministry of Foreign Affairs and Trade. [MFAT.003.0208]  

50  OECD, Trade and Environment: The OECD’s Work on Regional Trade Agreements and the Environment 

(Web Page, accessed August 2025) [MFAT.003.3351]. See Trade and Environment at the OECD | OECD  

https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-organizations/participation-international-environmental-agreements/canada-united-states-mexico-agreement-environment-chapter.html
https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-organizations/participation-international-environmental-agreements/canada-united-states-mexico-agreement-environment-chapter.html
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-concluded-but-not-in-force/agreement-on-climate-change-trade-and-sustainability-accts/agreement-on-climate-change-trade-and-sustainability-accts-overview
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-concluded-but-not-in-force/agreement-on-climate-change-trade-and-sustainability-accts/agreement-on-climate-change-trade-and-sustainability-accts-overview
https://www.oecd.org/en/publications/trade-and-environment-at-the-oecd_235751371440.html
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reinforcing. These references can be spread throughout an 

agreement, for example in the preamble or chapters related to 

non-environmental issues or through a set of provisions contained 

in specific environment chapters such as in the NZ-EU FTA 

(Chapter 19) and NZ-UK FTA (Chapter 22). They also appear in 

agreements that focus on the nexus between trade and climate 

such as the ACCTS or the IPEF Clean Economy Agreement. The way 

these issues appear and are addressed in different agreements is 

a negotiated outcome between the Parties to those agreements. 

51.7 To the extent that climate change-related commitments are 

included in trade agreements, they are expressed in a way that 

seeks to reconcile the objectives of climate change policy and 

trade policy as distinct but mutually supportive and at the level of 

comfort acceptable to both negotiating parties. 

51.8 Other elements of trade agreements focus on enhancing aspects 

of trade which explicitly support environmental objectives, such 

as enabling market access for environmental goods and 

environmental services, as well as set up formal structures for 

cooperation with trading partners on relevant issues, such as the 

relationship between emissions pricing schemes and trade flows. 

52. New Zealand has a long-standing position of seeking to advance these 

issues even where it is difficult. This is evidenced in our ongoing efforts to 

lift the profile of trade and climate issues at the WTO where New Zealand 

is a co-convener with the EU, Kenya and Ecuador the Trade Ministers’ for 

Climate Change Grouping. We have been a lead advocate to include 

climate change as part of an updated CPTPP Environment Chapter. We 

have together with Australia lead an effort to implement the AANZFTA 

upgrade which establishes cooperation with the ASEAN countries in this 

area.  

Evolution of climate objectives in trade policy 

53. I note the observation in Professor Kelsey’s evidence that the interface 

between trade and climate—and the role of free trade agreements in 
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exacerbating or mitigating the climate crisis—has proved a thorny issue in 

negotiations.51 It is true that climate change-related trade obligations can 

be difficult to negotiate. In part this is due to the differing levels of 

ambition, and at times, technical capability, among partners. There are also 

conceptual boundaries. In many cases negotiators must overcome the view 

that climate change-related obligations belong solely in climate 

agreements and have no place in trade agreements. While New Zealand 

has consistently advocated for the integration of climate and trade policy, 

we have often encountered resistance from partners. Our leadership in this 

space—reflected in agreements such as the P4 Agreement,52 China FTA, 

CPTPP and the AANZFTA upgrade—demonstrates our longstanding 

commitment, even as global convergence on these issues has grown over 

the past 25 years.  

54. However, it is also important to understand that while environment-

related provisions have been a feature of the practice of international 

trade negotiations for some time and also encompass relevant climate 

change-related matters, the inclusion of explicit climate change-related 

provisions in trade agreements is relatively new and continues to evolve. 

This trend reflects both a strengthening of the multilateral architecture on 

climate change over time and the influence of shifting domestic policy 

priorities among negotiating countries. It is likely also a response to the 

growing urgency and visibility of climate change as a global policy 

challenge, and ongoing efforts to deploy as many policy levers, including 

trade, to address this. 

55. To illustrate, the first FTA involving New Zealand that included specific 

climate change obligations was the NZ-UK FTA. This was signed on 

28 February 2022 and entered into force on 31 May 2023. This was closely 

followed by the  NZ-EU FTA, which was signed in Brussels on 9 July 2023 

 
51  Third Affidavit of Elizabeth Jane Kelsey dated 7 March 2025 (Wai 3325), #A014(a). 

52  The P4 Agreement, formally the Trans-Pacific Strategic Economic Partnership Agreement, is a free trade 

agreement between Brunei, Chile, New Zealand, and Singapore. Signed in 2005 and in force since 2006, 
it eliminates tariffs, reduces trade barriers, and promotes cooperation, government procurement, and 
competition policy. It served as the foundation for the later Trans-Pacific Partnership (TPP) and the 
Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP). 
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and entered into force on 1 May 2024. Previous agreements included 

provisions on environmental issues more broadly, such as the Environment 

Chapter of the CPTPP, or cooperation arrangements, such as in the 

P4 Agreement, New Zealand-China FTA’s Environment Cooperation 

Agreement.53 

56. While explicit reference to climate change issues and obligations in FTAs is 

relatively new, trade policy has long considered its relationship to 

sustainable development more broadly to protect and preserve the 

environment. This is entrenched in the foundational principles of the 

World Trade Organization, with the Preamble to the Marrakesh Agreement 

Establishing the World Trade Organization (1994) including the following 

clause:54 

Recognizing that their relations in the field of trade and economic 
endeavour should be conducted with a view to raising standards of 
living, ensuring full employment and a large and steadily growing 
volume of real income and effective demand, and expanding the 
production of and trade in goods and services, while allowing for the 
optimal use of the world’s resources in accordance with the objective 
of sustainable development, seeking both to protect and preserve 
the environment and to enhance the means for doing so in a manner 
consistent with their respective needs and concerns at different 
levels of economic development. 

57. The linkage between trade and the environment also features in a specific 

part of the negotiating agenda of the Doha Development Round where the 

relationship between trade agreements and multilateral environmental 

Agreements, as well as negotiations on environmental goods and services 

is explicitly included.  

58. Multilateral progress in creating trade rules in environment-related areas 

of sustainable development has been slower than New Zealand would like, 

with the WTO plurilateral Environmental Goods Agreement (EGA) 

negotiations stalling in 2016. The conclusion of the initial Fisheries 

 
53  Ministry for the Environment (New Zealand) and Ministry of Environmental Protection (People’s 

Republic of China) Environment Cooperation Agreement (signed 2008, entered into force 60 days after 
exchange of written notification) [New Zealand–China Free Trade Agreement]. [MFAT.003.1066] 

54  World Trade Organization Marrakesh Agreement Establishing the World Trade Organization (signed 15 

April 1994, entered into force 1 January 1995), Preamble. [MFAT.003.0001] 
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Subsidies Agreement (FSA) disciplines at the 12th WTO Ministerial 

Conference in 2022 also represents a milestone over 20 years in the making 

which still faces ongoing challenges. The Committee on Trade and 

Environment (CTE) of the WTO operates as a forum for policy exchange in 

this area but has not yet progressed negotiations of multilateral rules. 

59. In part as a reaction to the slow progress multilaterally, the integration of 

environmental considerations into FTAs is increasing globally. In 

quantitative terms, the OECD has found that 87% of the 775 FTAs 

concluded between 1947 and 2021 contained at least one environmental 

provision, with the average number of provisions increasing from 

approximately 8 in the 1990s, to 19 in the 2000s, to over 44 in the 2010s.55 

In qualitative terms, the content, objectives and strength of these 

provisions varies greatly across agreements reflecting the differing 

interests and levels of ambition on these issues of the various parties.  

60. New Zealand has been a leader in integrating environmental 

considerations in our FTAs and at the WTO for over two decades, as 

reflected in the 2001 Framework for Integrating Environment Objectives in 

Trade Agreements (2001 Framework),56 in the CPTPP, chapter 22 in the 

NZ-UK FTA and chapter 19 in the NZ-EU FTA. Environmental provisions 

have also become standard for many of New Zealand’s trading partners 

including the EU, UK, US, Canada and Australia.  

61. As a product of its time, the 2001 Framework did not reference climate 

change issues. In its 2019 report, the Trade for All Advisory Board 

recommended a new framework be developed that takes “the urgency of 

climate change and the economic transformation it implies” into account.57 

To this end, New Zealand concluded FTAs with the United Kingdom in 2022 

 
55  OECD: Environment and Regional Trade Agreements: Emerging Trends and Policy Drivers (2014) 

[MFAT.003.3374]. And APEC also found that by late 2016, 85% of the 212 FTAs involving APEC member 
economies at that time covered environment issues, with 36 of those FTAs containing a discrete 
environment, See Study Report on Environmental Provisions in APEC Member Economies’ FTAs/RTAs, 
Policy Research Center for Environment and Economy, Ministry of Environmental Protection (2017) 
[MFAT.003.0281]. 

56  New Zealand Government, 25 October 2001 Framework for integrating environmental objectives into 

trade agreements, see Government issues new trade and environment framework | Beehive.govt.nz 

57  Trade for All Advisory Board, Report of the Trade for All Advisory Board (2021). [MFAT.003.3417] 

https://www.beehive.govt.nz/release/government-issues-new-trade-and-environment-framework
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and European Union in 2023 that included specific provisions related to 

trade and climate change. I consider these agreements and provisions later 

in my evidence. These developments reflect the evolving practice of 

integrating environmental and climate change issues into trade 

agreements, our domestic engagement efforts including with Treaty 

partners, and our level of alignment on these issues with those negotiating 

partners. 

62. Following the conclusion of these FTAs and reflecting New Zealand’s 

updated approach, the framework was refreshed in 2023 and now has a 

focus on the intersection of trade and climate issues.58 This document 

guides New Zealand’s approach to this aspect of our trade negotiations. 

TEG engaged with Ngā Toki Whakarururanga and other Treaty partners and 

incorporated their input in the development of this framework. It places 

importance on pursuing “ambitious and effective environment and climate 

change provisions in free trade agreements”. In particular, the framework 

provides that each free trade negotiation that New Zealand engages in will 

pursue environment and climate change provisions through: 

62.1 Taking a coherent and coordinated approach to ensure that trade 

agreements are crafted and implemented in ways that reinforce, 

and do not undermine, international environmental and climate 

change standards and obligations.  

62.2 Working with Māori as Treaty of Waitangi/Te Tiriti o Waitangi 

partners to ensure that Treaty/Tiriti obligations, rights, and 

aspirations are supported and that Māori interests are 

understood, advanced and protected; 

62.3 Recognising and reflecting Māori concepts of manaakitanga and 

kaitiakitanga in the negotiation and implementation of free trade 

agreements; and 

62.4 Promoting effective engagement with Māori, business and civil 

 
58  Aotearoa New Zealand’s Trade, Environment and Climate Change Framework (2023). 
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society partners on environment and climate change issues 

throughout the negotiation and implementation of free trade 

agreements. 

62.5 The refreshing of the framework has been followed by the more 

recent conclusion of agreements and initiatives like the ACCTS, 

and IPEF. Across this time, our engagement with Māori has also 

evolved and continues to develop, as I have set out above. 

63. Looking ahead, New Zealand is in an early phase of implementing these 

agreements with explicit climate change provisions. The implementing 

body for the relevant commitments in the NZ-UK FTA, the Environment and 

Climate Change Sub-Committee has met twice on 13 March 2024 and 

6 May 2025. The Trade and Sustainable Development Committee of the 

NZ-EU FTA met on 6 May 2025. These bodies oversee implementation of 

the Environment and Trade and Sustainable Development Chapters of the 

agreements and are required to publish reports following each meeting.59 

New Zealand secured avenues for Māori experts’ participation in the 

Environment and Climate Change Sub-Committee via the Rules of 

Procedure. 

64. The ACCTS will enter into force when three of the four parties have ratified 

the agreement, expected by mid-2026. The implementation and evolution 

of this agreement will be informed and influenced by our engagement with 

Māori.  

Climate provisions in key trade agreements and the influence of Māori 
engagement 

New Zealand–United Kingdom Free Trade Agreement 

65. New Zealand’s FTA with the United Kingdom, which entered into force on 

31 May 2023, stands as one of the most comprehensive and high-quality 

FTAs New Zealand has concluded to date. It reflects the breadth of NZ 

trade policy objectives, covering climate action, environmental protection, 

 
59  Joint Report of the Environment and Climate Change Sub-Committee under the UK–New Zealand Free 

Trade Agreement (13 March 2024); Joint Minutes of the Environment and Climate Change Sub-
Committee (6 May 2025).  
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sustainable agriculture and inclusive economic development, while also 

embedding Māori perspectives in a meaningful way. 

66. Outcomes achieved in the NZ–UK FTA reflect New Zealand’s commitment 

to integrating Māori perspectives into its negotiating approach. Although 

the agreement was negotiated between governments, Māori engagement 

played a central role in shaping New Zealand’s position and securing 

outcomes that reflect Māori interests. This includes the inclusion of a 

dedicated Māori Trade and Economic Cooperation chapter, which 

acknowledges the unique relationship between Māori and the British 

Crown as original signatories to Te Tiriti o Waitangi / The Treaty of 

Waitangi.  

67. The agreement also includes a side instrument recognising Ngāti Toa 

Rangatira’s guardianship of the haka Ka Mate, and provisions that support 

tariff elimination on products of significance to Māori exporters, such as 

honey, seafood, and horticulture. Māori concepts such as kaitiakitanga and 

mauri, are reflected in the Environment chapter, which also includes, for 

the first time in a New Zealand FTA, an article on sustainable agriculture. 

68. The chapter on trade and environment includes commitments to eliminate 

environmentally harmful subsidies (including from fisheries and fossil 

fuels),60  promote sustainable agriculture61 and support global initiatives on 

climate change,62 biodiversity63 and the circular economy.64 Article 22.4 

outlines clear obligations for both parties to maintain high levels of 

environmental protection, and to not derogate or fail to enforce 

environmental laws for trade or investment advantage. The chapter also 

prioritises the elimination of tariffs on over 290 environmentally beneficial 

products, in its time the most comprehensive list of environmental 

goods.66 The FTA underlines the urgent need to address climate change 

 
60  NZ-UK FTA, Chapter 22: Environment and Climate Change (28 February 2022), arts 22.8(2)(a) and 

22.9(6). [MFAT.003.1074] 

61  NZ-UK FTA, Chapter 22: Environment and Climate Change, art 22.10. [MFAT.003.1074] 

62  NZ-UK FTA, Chapter 22: Environment and Climate Change, art 22.6(2). [MFAT.003.1074] 

63  NZ-UK FTA, Chapter 22: Environment and Climate Change, art 22.12(6)(d). [MFAT.003.1074] 

64  NZ-UK FTA, Chapter 22: Environment and Climate Change, art 22.13(4). [MFAT.003.1074] 
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and commits New Zealand and the UK to working together to do so. 

69. As noted in the National Interest Analysis,65 the advantages of the 

commitments reside in three areas: action to address environmentally 

harmful subsidies; support for global initiatives including climate change, 

fisheries management, biodiversity protection, and the transition to a 

circular economy; and cooperation to advance policies on matters of 

mutual interest to New Zealand and the UK.66  

Engagement with Māori on the UK FTA 

70. Engagement with Māori was extensive and iterative, involving 

commissioned research, regional hui, and confidential sharing of 

negotiating text, which played a role in shaping New Zealand’s negotiating 

position and the final outcomes. The outcomes mentioned in the National 

Interest Analysis I mentioned above demonstrates how Māori engagement 

informed New Zealand’s negotiating position and contributed to tangible 

results, even within the constraints of a state-to-state agreement. 

71. The process for engagement with Māori for the UK-FTA is summarised in 

the NIA and is set out below:69 

Since the NZ-UK FTA negotiation was launched, New Zealand officials 
and negotiators undertook intensive and comprehensive 
engagement with Māori on interests they wished to see in the 
Agreement. This informed and shaped the Māori Trade and Economic 
Cooperation chapter, as well as provisions in a range of other areas, 
including the Intellectual Property chapter, the Environment chapter 
and the Trade and Gender Equality chapter. The engagement process 
included: regular meetings with Treaty Partner representative groups 
(Ngā Toki Whakarururanga, Te Taumata, Federation of Māori 
Authorities and the National Iwi Chairs Forum); in-depth discussion 
with sectoral leaders; an independent study by Massey University 
Associate Professor Jason Mika into Māori interests in the NZ UK-FTA 
(which included some 50 detailed interviews with Māori across New 
Zealand); funding for a second independent study commissioned by 
Te Taumata into Māori interests in the FTA; and a number of public 
hui, targeted communications, web content and online discussions 

 
65  National Interest Analysis (NIA) is a formal document prepared by the New Zealand Government to 

assess the implications of entering into an international treaty or agreement. It outlines: the advantages 
and disadvantages of the treaty for New Zealand; the economic, environmental, and social impacts; how 
the treaty aligns with New Zealand’s interests, including legal and policy frameworks; implementation 
requirements, including legislative or regulatory changes. 

66  MFAT National Interest Analysis: Free Trade Agreement between New Zealand and the United Kingdom 

of Great Britain and Northern Ireland (28 February 2022). [MFAT.003.3113] 
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with Māori designed to both increase Māori understanding about the 
FTA, and for negotiators to understand how the Agreement could 
best reflect Māori interests. These interests were represented at the 
negotiating table. The Māori Trade and Economic Cooperation 
chapter negotiations were directly informed by engaging with the 
Indigenous Trade Reference Group, as well as a comprehensive 
consultation process across the full range of government agency 
Māori networks, and Māori entities with existing cooperative 
relationships with the UK. 

72. Since the launch of negotiations, officials undertook a comprehensive 

programme of engagement with Māori. This included regular meetings 

with Ngā Toki Whakarururanga, Te Taumata, the Federation of Māori 

Authorities, and the National Iwi Chairs Forum. Officials also engaged in 

in-depth discussions with sector leaders and Māori entities with existing 

trade relationships with the UK. 

73. Two independent studies were commissioned to inform New Zealand's 

approach.67 One, led by Associate Professor Jason Mika, involved 

interviews with 50 Māori enterprises of varying sizes and highlighted 

strong support for the FTA, concerns around intellectual property and 

mātauranga Māori, and the importance of inclusive trade outcomes 

grounded in kaupapa Māori values. The second, commissioned by 

Te Taumata, assessed the economic impact of the FTA for Māori, 

estimating around 400 additional jobs and emphasising the importance of 

early tariff elimination and market access for Māori exporters. These 

studies provided timely insights that were shared with negotiators during 

the negotiation rounds and helped shape the development of the Māori 

Trade and Economic Cooperation chapter. 

74. Engagement also included regional hui, targeted communications, and the 

confidential sharing of negotiating text with Māori representatives under 

appropriate protocols. This process enabled Māori to provide direct input 

into key areas of the agreement, including the Māori Trade and Economic 

Cooperation chapter, as well as provisions in the Environment, Intellectual 

 
67  Jason Mika Māori Interests and the UK-NZ Free Trade Agreement: A Kaupapa Māori Study of Māori 

Enterprise Perspectives (Ministry of Foreign Affairs and Trade, 2022) [MFAT.003.3604];  Sense Partners 
Economic Impact of the NZ-UK Free Trade Agreement on Māori (Te Taumata, 2022) see Māori interests 
| New Zealand Ministry of Foreign Affairs and Trade 

https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/new-zealand-united-kingdom-free-trade-agreement/maori-interests#:~:text=An%20independent%20report%20prepared%20for%20Te%20Taumata%20by,to%20deliver%20around%20400%20additional%20jobs%20for%20M%C4%81ori.
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/new-zealand-united-kingdom-free-trade-agreement/maori-interests#:~:text=An%20independent%20report%20prepared%20for%20Te%20Taumata%20by,to%20deliver%20around%20400%20additional%20jobs%20for%20M%C4%81ori.


33 

8801893 

Property, and Trade and Gender Equality chapters. 

75. While some Māori, including Ngā Toki Whakarururanga, have raised 

concerns about the enforceability and scope of the Māori Trade and 

Economic Cooperation chapter, its inclusion in the NZ–UK FTA marks a 

significant milestone. As the first chapter of its kind in a New Zealand FTA, 

it recognises the unique relationship between Māori and the British Crown 

as original signatories to Te Tiriti o Waitangi / the Treaty of Waitangi. 

76. Beyond its symbolic significance, the chapter establishes a substantive 

framework for cooperation aimed at advancing Māori economic 

aspirations. Some tangible outcomes influenced by Māori engagement 

include: 

76.1 A side instrument recognising Ngāti Toa Rangatira’s guardianship 

of Ka Mate, the haka composed by Te Rauparaha. 

76.2 The inclusion of the Māori Trade and Economic Cooperation 

chapter, which focuses on enhancing Māori trade and economic 

cooperation with the UK. This chapter contributed to improved 

market access conditions for products of significance to Māori 

exporters, including sheep meat, beef, fish and seafood, dairy, 

horticultural products, and honey. 

76.3 As part of the agreement, the FTA prioritised tariff elimination on 

a range of products of interest to Māori, including: 

76.3.1 Immediate tariff elimination on honey, which has an 

export value of $74.9 million.  

76.3.2 At entry into force, 46% of New Zealand’s fish and 

seafood exports to the UK entered duty-free, increasing 

to 99.5% within three years and 100% within seven years. 

77. While the tangible outcomes achieved through Māori engagement in the 

NZ–UK FTA are not climate-specific, they are relevant to climate change in 

two key ways. First, these outcomes—such as the Māori Trade and 

Economic Cooperation chapter and improved market access for Māori 
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products—enhance Māori economic resilience, enabling communities to 

invest in sustainable practices and adapt to climate-related risks. Second, 

the integration of Māori values such as kaitiakitanga and intergenerational 

well-being into trade policy demonstrates how inclusive trade agreements 

can support environmental stewardship. This approach lays the 

groundwork for incorporating climate-related provisions in future 

agreements in a manner that respects Te Tiriti o Waitangi and supports 

Māori aspirations. 

New Zealand–European Union Free Trade Agreement 

78. The NZ-EU FTA has a Trade and Sustainable Development Chapter (which 

encompasses all of the issues normally contained in an environmental 

chapter as well as labour and gender equality matters) which affirms the 

parties’ commitment to promote the development of international trade 

and investment in a way that contributes to the objective of sustainable 

development.68  

79. The NZ-EU FTA Chapter 19 on Trade and Sustainable Development contains 

overarching principles re-stating the parties’ commitment to strive for high 

levels of environment and labour protection. There are also commitments 

to not weaken or reduce the levels of protection in their laws; or to waive, 

derogate from or fail to enforce these laws to encourage trade or 

investment. Conversely, the parties commit not to use environmental or 

labour laws as a disguised restriction on trade and investment. 

80. The NZ-EU FTA sets a precedent for climate accountability in trade 

agreements globally. The FTA contains legally binding commitments to 

effectively implement the Paris Agreement, promote emissions trading, 

and cooperate on climate-related matters, including carbon pricing, and 

the transition to a low-carbon economy. The commitments are legally 

binding and enforceable through the dispute settlement provisions in the 

FTA. For the first time in a New Zealand trade agreement or an EU trade 

agreement, the FTA allows for the possibility of trade sanctions as a matter 

 
68  NZ-EU FTA, Chapter 19 Trade and Sustainable Development, art 19.1. [MFAT.003.1165] 
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of last resort if there is a serious violation of the Paris Agreement.  

81. Among the other trade and environment commitments, there are 

provisions covering trade and biological diversity, trade and forests, and 

trade and sustainable management of fisheries and aquaculture. The 

chapter also includes provisions on fossil fuel subsidy reform including a 

commitment to strengthen cooperation on reform policies and measures, 

particularly in the WTO.69 Sustainable fisheries management and 

combatting illegal, unregulated, and unreported fishing activities are a 

focus in the fisheries and aquaculture section.70 

82. The chapter provides concrete examples of how trade agreements can 

contribute positively to global climate change mitigation and adaptation. It 

includes commitments to promote trade and investment in goods and 

services that support environmental protection. Specifically, under Article 

19.11, the Parties agree to eliminate customs duties (effective from entry 

into force of the agreement) on a list of environmentally beneficial goods 

(see Annex 19, List A). The chapter also references commitments on 

environmental services and manufacturing activities under chapter 10 

(Trade in Services and Investment), which are further detailed in Annex 19, 

List B.  These provisions facilitate the flow of low-emissions technologies, 

making them more accessible and affordable. In doing so, they support the 

transition to a sustainable and climate resilient economy.  

83. Under Article 19.8 of the Chapter, the Parties acknowledge the important 

role that indigenous peoples (including Māori) and local communities play 

in conserving and sustainably using biological diversity through their 

traditional knowledge, innovations and practices. Clearly these 

contributions are essential not only to biodiversity but also to broader 

environmental resilience and climate adaptation. The Parties further 

recognise the potential of international trade to support and enhance 

these efforts, particularly in the context of global environmental and 

 
69  NZ-EU FTA, Chapter 19 Trade and Sustainable Development, art 19.7. 

70  NZ-EU FTA, Chapter 19 Trade and Sustainable Development, art 19.10. 
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climate objectives. 

Engagement with Māori on the NZ-EU FTA  

84. The process for engagement was summarised in the NZ-EU FTA National 

Interest Analysis (NIA):71 

84.1 There was active and ongoing engagement with Māori in advance 

of and through the period of negotiations on the NZ-EU FTA. The 

New Zealand position was informed through a series of 

trade-related hui that took place in a range of New Zealand towns 

and cities over November 2017 – May 2018. A further series of 

Trade for All-related hui over September – November 2018 again 

sought views from Māori about issues that were considered 

important in any trade negotiation with the EU (alongside broader 

trade issues). Those in-person engagements on Trade for All were 

supplemented by a call for written submissions as part of that 

process. 

84.2 The engagement process with Māori on the NZ-EU FTA also 

included regular meetings (in-person or virtually) with Treaty 

partner representative groups (e.g. Te Taumata, Federation of 

Māori Authorities (FOMA), Ngā Toki Whakarururanga, and the 

National Iwi Chairs Forum, amongst others) through the period of 

negotiations. These meetings took place with the New Zealand 

Chief Negotiator, Deputy Chief Negotiator, and chapter leads, 

depending on the issues discussed. These engagements assisted 

in enabling negotiators to understand how the NZ-EU FTA could 

best reflect Māori interests, including in areas such as goods 

market access, intellectual property, digital trade, and the Māori 

Trade and Economic Cooperation chapter. 

84.3 These in-person and virtual engagements were supplemented by 

research commissioned to better understand Māori interests in 

our trade engagement with the EU. In 2019 MFAT and TPK jointly 

 
71  NZ-EU FTA National Interest Analysis, Chapter 10 Engagement with Māori, at 189. [MFAT.003.1205] 
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commissioned an independent report by Business and Economic 

Research Limited (BERL) on the Māori economy, with a specific 

NZ-EU focus.72 This research involved interviews with a number of 

Māori business representatives. In addition, a hui on the NZ-EU 

FTA was held in February 2019 with Māori representatives, as well 

as MFAT, TPK and MBIE officials. 

84.4 An area of particular interest to Māori concerned the EU’s 

proposals around geographical indications (GIs). MFAT provided 

funding to Te Taumata in January 2020 to commission research 

for the purpose of identifying Māori interests in geographical 

indications (GIs) in the context of the NZ-EU FTA negotiations. The 

report was peer reviewed by Māori business leaders and made 

available for wider review by Te Taumata’s online Māori 

subscribers and business network. The report was completed in 

April 2020. 

84.5 Negotiators also looked to build improvements into the NZ-EU 

FTA negotiation engagement process, so as to increase 

transparency, and enable more useful work with Treaty partners 

on the FTA text itself. Accordingly, for the first time for a NZ FTA, 

and with the EU’s agreement, live negotiation text was shared 

with Te Taumata and Ngā Toki Whakarururanga representatives 

under confidentiality agreements and an information sharing 

protocol. This was designed to facilitate better and more focused 

discussions and to engage on ideas for improvement. This was of 

particular relevance for evolving negotiations on goods market 

access, digital trade, services and investment, and the Māori 

Trade and Economic Cooperation chapter. 

84.6 On the Māori Trade and Economic Cooperation chapter, officials 

engaged closely with Treaty partner representative groups to 

develop consultation processes that enabled Māori to have direct 

 
72  See BERL, EU-NZ FTA, Maori economy (2019). [MFAT.003.0371]  
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input and influence on the outcome. Proposed text was 

developed in partnership between officials and Māori entities, 

including Ngā Toki Whakarururanga, Te Taumata, Mānuka 

Charitable Trust, the Federation of Māori Authorities and the 

National Iwi Chairs Forum. 

85. As well as the Business and Economic Research Limited (BERL) report and 

analysis by Te Taumata referred to above, Ngā Toki Whakaruruanga also 

prepared a separate report on the NZ-EU FTA.73 Their assessment offers a 

more critical perspective, particularly in relation to Treaty compliance and 

Māori engagement. While I may not agree with all of the conclusions 

drawn, the report provides valuable insights and highlights areas where 

further dialogue and partnership could strengthen future processes. 

86. Engagement with Māori played an important role in shaping the 

agreement, and it continues to be central to how the FTA will be 

implemented. The FTA includes new mechanisms for public consultation 

and engagement with the Domestic Advisory Group and a Civil Society 

Forum.74  Both are designed to include Māori representation.  While views 

differ on how effective these mechanisms will be, they offer a clear 

pathway for Māori voices to be part of ongoing decision-making. The 

success of these mechanisms will depend on how they are supported and 

how Māori are involved moving forward.   

87. Recognising the Crown’s obligations under the Treaty was a critical part of 

the New Zealand approach. The FTA preserves flexibility for the Crown to 

respond to Treaty obligations, including those recommended in the 

Wai 262 Report - Ko Aotearoa Tēnei.75  

Specific trade agreements and economic frameworks supporting climate 
objectives 

88. This section looks at two key agreements that link trade and climate goals, 

 
73  Ngā Toki Whakarururanga (2023). Te Tiriti o Waitangi Assessment: New Zealand – European Union Free 

Trade Agreement. Independent report, 15 May 2023. [MFAT.003.0965] 

74  See, MFAT, Domestic Advisory Group (2025) https://www.mfat.govt.nz/en/trade/free-trade-

agreements/domestic-advisory-group.  

75  NZ-EU FTA, art 25.6. 
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being the Agreement on Climate Change, Trade and Sustainability (ACCTS) 

and the Indo-Pacific Economic Framework’s Clean Economy Agreement 

(CEA). Both aim to use trade and economic cooperation to support the 

transition to low-emissions economies. While they don’t replace domestic 

climate policies or the Paris Agreement, they create practical tools—like 

reducing barriers for green goods and services, encouraging fossil fuel 

subsidy reform, and promoting clean technology partnerships—that help 

countries work together on climate action. 

The Agreement on Climate Change, Trade and Sustainability (ACCTS)  

89. New Zealand’s trade policy has long focused on strengthening the 

international rules-based system.76 We do this in two main ways: by 

building norms and by creating trade rules, often through open plurilateral 

agreements. Recent examples of norm building agreements include the 

Indigenous Peoples Economic and Trade Cooperation Arrangement or 

IPETCA, the Inclusive Trade Action Group (ITAG)77and the Global Trade and 

Gender Arrangement (GTAGA).78 These are not treaties but aim to 

promote cooperation, establish new norms, and build international 

support on trade and economic issues. Similarly, we have used the open 

plurilateral agreement approach to develop rules in new areas, such as 

digital trade (the DEPA is an example) and P4 is the “classical” open 

plurilateral that expanded to become CPTPP today.   

 
76  The international rules-based system refers to the framework of multilateral trade rules and 

institutions—primarily the World Trade Organization (WTO)—that govern global trade. It promotes 
predictability, transparency, non-discrimination, and peaceful dispute resolution, enabling fair and 
stable trading conditions. New Zealand supports this system as a foundation for inclusive, sustainable, 
and cooperative trade relationships. See Report of the Trade for All Advisory Board (2019) at 10–11 
[MFAT.003.3417].  

77  Inclusive Trade Action Group Joint Declaration on Fostering Progressive and Inclusive Trade (New 
Zealand Ministry of Foreign Affairs and Trade, 2018). This group was established by New Zealand, 
Canada, and Chile in 2018 and has since expanded to include several other economies. It promotes 
inclusive and sustainable trade, focusing on areas such as Indigenous economic empowerment, gender 
equality, SMEs, and climate action. 

78  Global Trade and Gender Arrangement (signed by New Zealand, Canada, and Chile, 2020). GTAGA is the 
first trade instrument focused specifically on gender, aiming to promote women’s economic 
empowerment and gender-responsive trade policies through cooperation, capacity building, and shared 
best practices. See Ministerial Joint Statement - Inclusive Trade Action Group (ITAG) - Twelfth WTO 
Ministerial Conference in Geneva, Switzerland - June 13 2022 | New Zealand Ministry of Foreign Affairs 
and Trade  

https://www.mfat.govt.nz/en/media-and-resources/inclusive-trade-action-group-itag-ministerial-joint-statement-twelfth-wto-ministerial-conference-in-geneva-switzerland-june-13-2022#:~:text=The%20GTAGA%20is%20a%20ground-breaking%20trade%20instrument%20on,trade%20in%20order%20to%20promote%20women%E2%80%99s%20economic%20empowerment.
https://www.mfat.govt.nz/en/media-and-resources/inclusive-trade-action-group-itag-ministerial-joint-statement-twelfth-wto-ministerial-conference-in-geneva-switzerland-june-13-2022#:~:text=The%20GTAGA%20is%20a%20ground-breaking%20trade%20instrument%20on,trade%20in%20order%20to%20promote%20women%E2%80%99s%20economic%20empowerment.
https://www.mfat.govt.nz/en/media-and-resources/inclusive-trade-action-group-itag-ministerial-joint-statement-twelfth-wto-ministerial-conference-in-geneva-switzerland-june-13-2022#:~:text=The%20GTAGA%20is%20a%20ground-breaking%20trade%20instrument%20on,trade%20in%20order%20to%20promote%20women%E2%80%99s%20economic%20empowerment.
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90. The Agreement on Climate Change, Trade and Sustainability or ACCTS is 

the latest example of this open plurilateral approach. Signed in 2024 by 

New Zealand, Costa Rica, Iceland, and Switzerland, ACCTS is an open 

plurilateral trade agreement designed to align trade policy with climate 

and sustainability objectives. It focuses on three core areas: eliminating 

tariffs on environmental goods and facilitating trade in services, 

introducing the first trade rules to curb harmful fossil fuel subsidies, and 

setting voluntary guidelines for credible ecolabelling. ACCTS builds on 

New Zealand’s long-standing efforts to link trade and sustainability79 (seen 

in initiatives like the Friends of Fossil Fuel Subsidy Reform and advocacy for 

environmental goods and services at the WTO80) and follows the model of 

agreements like CPTPP and DEPA, which start with a small but ambitious 

set of likeminded members and expand over time.81 Because ACCTS is an 

open plurilateral agreement, it’s designed so that other WTO members can 

join. That means it starts as noted earlier with a small group of like-minded 

ambitious partners, but it’s built to grow—bringing more countries on 

board and expanding the reach of its climate and sustainability goals, all 

while staying consistent with the broader multilateral trade system. 

Environmental Goods and Services  

91. ACCTS is a trade agreement that uses trade-related measures like reducing 

tariffs and non-tariff barriers and trade rules (on subsidies), to support 

broader environmental protection and sustainable development 

objectives. It is not a climate treaty, nor is it designed to replace domestic 

or climate policy. It is designed to provide another tool to tackle the climate 

challenge.  

92. The trade logic is clear. Removing tariffs on environmental goods lowers 

 
79  Agreement on Climate Change, Trade and Sustainability. The agreement removes tariffs on 360 

environmental goods, liberalises 114 environmental services, introduces rules banning particularly 
harmful fossil fuel subsidies, and sets 13 non-binding principles for ecolabelling. 

80  New Zealand was an active proponent of the Environmental Goods Agreement (EGA) negotiations at the 

WTO, which were intended to upgrade WTO Members’ GATT commitments by eliminating tariffs on 
environmental goods. EGA negotiations stalled in 2013. 

81  New Zealand’s approach to open plurilateral agreements—seen in CPTPP and DEPA—is designed to 

support the rules-based system and create pathways for broader participation. ACCTS follows this model 
as a “living agreement” that can evolve over time. 
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prices for consumers and thus encourages the uptake of goods and 

technologies that improve the environment. It also strengthens exporters’ 

ability to compete in larger markets. Within the trade policy sphere, this 

makes a meaningful contribution by reducing barriers and costs to goods 

and services that enable the green transition. These measures are designed 

to incentivise the production, trade, and uptake of sustainable products 

and services at scale, improving their circulation in the economy and 

delivering cumulative benefits over time. 

93. I acknowledge the concerns raised in the Tiriti assessment by Ngā Toki 

Whakarururanga,82 including the view that tariff cuts could have been 

achieved unilaterally and that the small market size of the initial 

participants limits impact. While unilateral action is possible and indeed in 

the case of New Zealand tariffs on environmental goods are already close 

to zero, ACCTS is designed as a package that enables WTO members to 

liberalise together, creating a common standard and mitigating as far as 

possible the risk of trade diversion.83 This cooperative approach provides 

greater certainty for exporters and signals a shared commitment to 

sustainable trade, which unilateral action cannot achieve. The agreement 

is also an open plurilateral, intended to expand in membership over time, 

as seen with other New Zealand-led initiatives like CPTPP and DEPA.  

94. With 316 products at HS 6-digit level2,84 the ACCTS environmental goods 

list is the most comprehensive agreed in any international agreement.85 

The environmental goods list goes beyond a traditional approach focused 

on industrial goods to also recognise “land-based” or natural renewable 

goods. Tariffs will be eliminated on goods of commercial interest to 

 
82  Ngā Toki Whakarururanga Tiriti Assessment of the Agreement on Climate Change, Trade and 

Sustainability (ACCTS) (2023). See Tiriti Assessment of ACCTS - Ngā Toki Whakarururanga 

83  Joint Ministerial Statement on Conclusion of Negotiations for the Agreement on Climate Change, Trade 
and Sustainability (2 July 2024) https://www.mfat.govt.nz/en/media-and-resources/joint-ministerial-
statement-on-conclusion-of-negotiations-for-the-agreement-on-climate-change-trade-and-
sustainability. 

84  “Harmonized System” or “HS” means the Harmonized Commodity Description and Coding System, 

including its General Rules of Interpretation, Section Notes, Chapter Notes and Subheading Notes as 
adopted and implemented by the Parties in their respective laws. 

85  Agreement on Climate Change, Trade and Sustainability, Chapter 2, Annex II: List of Environmental 

Goods. [MFAT.003.0085] 

https://ngatoki.nz/treaty_assessments/tiriti-assessment-of-accts/
https://www.mfat.govt.nz/en/media-and-resources/joint-ministerial-statement-on-conclusion-of-negotiations-for-the-agreement-on-climate-change-trade-and-sustainability
https://www.mfat.govt.nz/en/media-and-resources/joint-ministerial-statement-on-conclusion-of-negotiations-for-the-agreement-on-climate-change-trade-and-sustainability
https://www.mfat.govt.nz/en/media-and-resources/joint-ministerial-statement-on-conclusion-of-negotiations-for-the-agreement-on-climate-change-trade-and-sustainability
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New Zealand exporters such as timber and wood for construction, while 

also including products of interest to New Zealand consumers such as 

electric vehicles and bicycles and solar energy products, incentivising use 

and investment in related technologies. New Zealand’s global exports of 

the listed environmental goods in ACCTS totals NZ$2.4 billion annually,86 of 

which almost NZ$1 billion is to countries with which New Zealand does not 

have an FTA. As it grows in membership, ACCTS aims to encourage this 

trade to grow. 

95. The ACCTS environmental services list includes over 100 environmental 

and environmentally related services, selected according to a newly 

developed definition.87 This definition is based on the contribution of 

services to addressing internationally agreed environmental purposes. A 

reference point for these outcomes was work undertaken to establish a 

new APEC list of environmental services during New Zealand’s APEC host 

year in 2021. Commitments in ACCTS provide increased certainty and 

transparency of market access opportunities for these service providers 

among the parties.  

96. In ACCTS, the environmental goods and services lists are “living”, meaning 

they will be regularly updated over time as scientific developments and 

innovation result in new sustainable products and technologies that can 

assist the green transition, after the Agreement has entered into force. For 

example, green hydrogen is not currently included in the ACCTS because it 

does not yet have a World Customs Organization (WCO) Harmonized 

System (HS) code (used by customs authorities worldwide to classify 

products for import and export). TEG will continue to engage with Māori 

on the implementation and expansion of this agreement, and as these lists 

expand to ensure that their perspectives continue to help shape future 

outcomes. 

 
86  New Zealand global exports of timber and wood for construction (NZ$1.1 billion), wool fibre and slag 

wool for insulation (NZ$411 million), recycled paper (NZ$153 million), and electric static converters 
9NZ$205 million).  

87  Agreement on Climate Change, Trade and Sustainability, art 3.3(c). [MFAT.003.0211] 
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Fossil Fuel Subsidies 

97. Fossil fuel subsidies are one of the most persistent barriers to meaningful 

climate action. By artificially lowering the cost of high-emission energy 

sources, they distort market signals and make it harder for cleaner 

alternatives to compete. Despite repeated commitments for over a decade 

from international bodies like the G7, G20, and APEC to phase out these 

subsidies, the global trend is heading in the opposite direction. In 2022, the 

OECD reported that government support for fossil fuels had nearly 

doubled, reaching around US$1.4 trillion. And when we take into account 

broader indirect subsidies—like the failure to price in environmental and 

health costs—the IMF estimates the total figure was closer to US$7 trillion, 

or 7.1% of global GDP. These numbers demonstrate just how deeply 

embedded fossil fuel subsidies remain in the global economy, and how 

urgent it is to align trade and fiscal policy with climate goals.88  

98. These subsidies sustain fossil fuel extraction, production, and 

consumption, directly undermining the shift to a low-emissions global 

economy. It is estimated that the elimination of these subsidies could cut 

global greenhouse gas emissions by up to 10 percent89 which is a critical 

step given the IPCC target of a 43% reduction by 2030 to stay within limit 

global warming to 1.5°C.90  

99. Reforming fossil fuel subsidies has proven incredibly difficult and all efforts 

to advance meaningful disciplines on subsidy spending have been blocked. 

ACCTS breaks this deadlock by creating the first legally binding, rules-based 

framework for fossil fuel subsidy reform.91 It applies the same trade-rule 

based approach that successfully reformed subsidies in other areas, like 

agriculture and fisheries. 

100. The ACCTS commits members to phasing out harmful fossil fuel subsidies, 

 
88 See OECD Inventory of Support Measures for Fossil Fuels 2023 OECD Inventory of Support Measures for 

Fossil Fuels 2024 | OECD [MFAT.003.3404]; and IMF Fossil Fuel Subsidies: Global Update 2023  IMF Fossil 
Fuel Subsidies Data: 2023 Update 

89  See Intergovernmental Panel on Climate Change, 2023. 

90  See United Nations Convention on Climate Change, 2023. [MFAT.003.0398] 
91  Agreement on Climate Change, Trade and Sustainability, Chapter 4. [MFAT.003.0223] 

https://www.oecd.org/en/publications/oecd-inventory-of-support-measures-for-fossil-fuels-2024_a2f063fe-en.html
https://www.oecd.org/en/publications/oecd-inventory-of-support-measures-for-fossil-fuels-2024_a2f063fe-en.html
https://www.imf.org/en/Publications/WP/Issues/2023/08/22/IMF-Fossil-Fuel-Subsidies-Data-2023-Update-537281
https://www.imf.org/en/Publications/WP/Issues/2023/08/22/IMF-Fossil-Fuel-Subsidies-Data-2023-Update-537281
https://www.ipcc.ch/report/sixth-assessment-report-cycle/
https://unfccc.int/news/cop28-agreement-signals-beginning-of-the-end-of-the-fossil-fuel-era#:~:text=UN%20Climate%20Change%20News%2C%2013,cuts%20and%20scaled%2Dup%20finance.
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with carefully defined exceptions for cases such as supporting vulnerable 

communities92 or facilitating energy transitions.93 Transparency is central - 

members must disclose detailed information about their existing fossil fuel 

subsidies,94 undergo regular reviews,95 and report on progress in phasing 

out these subsidies.  

Establishing Best Practice Guidelines for Eco-Labels 

101. The final element of the ACCTS is best practice guidelines for voluntary 

eco-labelling schemes96, ensuring these schemes are effective, 

transparent, and non-discriminatory.  

102. New Zealand exporters face growing challenges from the “one-size-fits-all” 

eco-labels or standards developed by the private sector, often enforced by 

major supermarket chains who enjoy monopoly dominance in purchasing. 

Major supermarket chains increasingly use “one-size-fits-all" eco labels 

and standards to control access to customers. These requirements can 

disadvantage external suppliers, including New Zealand exporters, by 

acting as de facto market entry conditions. 

103. ACCTS addresses this challenge by setting clear guidelines to ensure that 

eco-labels are evidence-based,97 aligned with international norms,98 and 

take into account different circumstances to avoid unintended trade 

barriers.99 By promoting credible eco-labelling schemes and improved 

transparent labelling schemes, ACCTS supports sustainability while 

protecting exporters’ access to key markets.  In particular, ACCTS includes 

a mechanism for members to raise questions about voluntary eco-labels 

and requires Governments to consult with those developing the eco-label 

to demonstrate how they have adhered to the ACCTS guidelines.  

 
92  Agreement on Climate Change, Trade and Sustainability, art 4.6(2)(c). [MFAT.003.0223] 

93  Agreement on Climate Change, Trade and Sustainability, art 4.6(2)(g). [MFAT.003.0223] 

94  Agreement on Climate Change, Trade and Sustainability, art 4.9. [MFAT.003.0223] 

95  Agreement on Climate Change, Trade and Sustainability, art 4.5. [MFAT.003.0223] 

96  Agreement on Climate Change, Trade and Sustainability, art 5.4. [MFAT.003.0234] 

97  Agreement on Climate Change, Trade and Sustainability, art 5.4(1)(a). [MFAT.003.0234] 

98  Agreement on Climate Change, Trade and Sustainability, art 5.4(1)(h). [MFAT.003.0234] 

99  Agreement on Climate Change, Trade and Sustainability, art 5.4(1)(f). [MFAT.003.0234] 
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Engagement with Māori  

104. ACCTS negotiators engaged extensively with Māori throughout the 

negotiations. We met regularly with Ngā Toki Whakarururanga, 

Te Taumata, FOMA, and the National Iwi Chairs Forum a total of 18 times. 

This was in addition to my monthly meetings where the ACCTS negotiations 

were discussed from time to time.100  

105. TEG also had confidentiality arrangements in place with Te Taumata, FOMA 

and Ngā Toki Whakarururanga to share live negotiation text and seek 

feedback. The ACCTS text was provided to these representatives ahead of 

negotiation rounds, and negotiators also periodically shared draft 

provisions and text for comment.    

106. Views among Māori groups on ACCTS were not uniform. It is of course not 

uncommon for Māori groups to hold differing views on trade matters. 

Where perspectives diverged, TEG continued engagement with all parties, 

sought to understand the basis for those differences, and focused on 

identifying shared priorities while being transparent about areas of 

disagreement. Te Taumata, FOMA and NICF were broadly supportive of 

ACCTS, while Ngā Toki Whakarururanga expressed strong concerns, as 

reflected in their Tiriti assessment. It is important to note that ACCTS is not 

yet in force but is a ‘living agreement’ designed to expand and change over 

time. We are committed to ongoing engagement with Māori as the 

agreement is implemented and developed further. 

Indo-Pacific Economic Framework Clean Economy Agreement  

107. The Indo-Pacific Economic Framework for Prosperity or IPEF is comprised 

of a series of agreements among 14 Indo-Pacific countries: Australia, 

Brunei, Fiji, India, Indonesia, Japan, Korea, Malaysia, New Zealand, the 

Philippines, Singapore, Thailand, the United States and Viet Nam. The US 

initiated IPEF to re-engage in the regional economic agenda.101  

 
100  Except for National Iwi Chairs Forum hui, where we meet quarterly. 

101  The initiative was a response to deterioration in the geopolitical environment in the region, critical 
weaknesses in regional production and supply chains highlighted in the early stages of the COVID 
pandemic, and a growing sense that greater technology, trade and investment flows were needed to 
underpin regional response to climate change. 
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108. To date, four agreements have entered into force under the Framework:102 

108.1 The Agreement Relating to Supply Chain Resilience;  

108.2 The Agreement Relating to a Clean Economy; 

108.3 The Agreement Relating to a Fair Economy; and 

108.4 The Agreement on the Indo-Pacific Economic Framework.    

109. This section of my evidence focuses on the Agreement Relating to a Clean 

Economy, commonly known as the Clean Economy Agreement (CEA).103  

110. In September 2022, Ministers from IPEF partner countries convened and 

agreed on negotiation objectives for the CEA. Among other things, they 

agreed to accelerate efforts in pursuit of greenhouse gas emissions 

mitigation and elimination, enhanced energy security, and climate 

resilience and adaption. The Ministers also endorsed efforts to unlock the 

region’s clean energy resources and substantial carbon sequestration 

potential while promoting low and zero emissions goods and services. 

111. During the September 2022 meeting, the Ministers established five specific 

themes to guide further negotiation:104 energy security and transition; 

greenhouse gas emissions reductions in priority sectors; sustainable land, 

water, and ocean solutions; innovative technologies for greenhouse gas 

removal; and incentives to enable the clean economy transition. 

112. These  themes served as the working instructions for negotiation teams. 

Accordingly, climate change mitigation was one of a number of the 

outcomes sought from the Agreement. 

113. During negotiations, it was made clear that the CEA is neither a trade 

agreement nor a climate change treaty. Instead, it is intended to support 

economic and investment cooperation that complements Parties' existing 

 
102  Negotiations on a further agreement, known as the Trade Pillar have not concluded.   

103  Indo-Pacific Economic Framework for Prosperity Agreement Relating to a Clean Economy “The Clean 
Economy Agreement” (signed 6 June 2024, entered into force for New Zealand on 12 October 2024). 
[MFAT.003.0585] 

104  IPEF Pillar III Ministerial Statement (November 2022). 
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collective and individual climate change goals.105  It does not change or 

override the Paris Agreement – that remains the foundation for 

international climate action.    

114. The CEA reaffirms that climate commitments remain nationally 

determined by each Party under the Paris Agreement.106  It does not 

impose new binding policy obligations or transfer decision making 

authority away from national governments.  

115. The CEA provides for cooperation between two or more Parties on the 

specified actions they agree to pursue together. Its primary modalities are 

cooperation, elective collective actions, and multi-country Cooperative 

Work Programs. Participation in these multi-country cooperation 

initiatives is optional and elective. For instance, New Zealand chose not to 

participate in the small nuclear reactor working group, reflecting our 

longstanding policy position on nuclear energy. This illustrates that the CEA 

does not require actions that conflict with national priorities. Conversely, 

New Zealand opted to join Work Programs on Hydrogen Supply Chains and 

Carbon Markets, contributing information to regional stocktakes intended 

to inform possible joint activities.  

116. As part of our work to progress the CEA, TEG negotiators met regularly with 

representatives of Ngā Toki Whakarurunga to share updates and answer 

questions about the ongoing CEA negotiations. Negotiators met 

individually with Professor Kelsey and participated in virtual meetings, 

focusing on specific elements of the remaining IPEF agreement texts.  

Negotiators made considerable efforts to manually remove complex 

attributions from lengthy negotiation texts, enabling broader sharing 

within the bounds of agreed document handling procedures. 

117. Around February 2023, Ngā Toki Whakarurunga shared the following views 

with TEG regarding the CEA: 

 
105  Ministry of Foreign Affairs and Trade, IPEF Benefits Overview (2024). See IPEF benefits | New 

Zealand Ministry of Foreign Affairs and Trade 
106  By supporting alignment of policy settings, investment, availability of technologies and capacity building 

to support greenhouse gas emission reductions. 

https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/indo-pacific-economic-framework-for-prosperity/ipef-benefits
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/indo-pacific-economic-framework-for-prosperity/ipef-benefits
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“Cabinet must reject the cynical attempt by the US to promote its 
domestic corporate, social and political interests in the name of a 
“clean economy” when Aotearoa and the rest of the world face a 
catastrophic climate crisis that impact most severely on the most 
vulnerable, especially Indigenous Peoples. If the Crown engages with 
these discussions in IPEF, it needs to advocate a holistic response to 
the climate crisis that builds on Indigenous values, strategies and 
leadership to implement real solutions.” 

118. This feedback had a direct influence on New Zealand’s negotiating 

approach. TEG advocated for provisions that recognised Indigenous 

Peoples as distinct participants in the agreement’s implementation, 

supported nature-based solutions, and reinforced commitments to 

existing treaty and international obligations. The final text of the CEA 

reflects many of these priorities, including references to the value of 

Indigenous knowledge107 and inclusive participation.108 

119. New Zealand also pushed for a broader and more balanced definition of a 

“clean economy,” seeking to shift the emphasis from specific technologies 

to desired outcomes. This included advocating for renewable energy over 

transitional fossil fuel technologies, promoting resilience to climate 

impacts, and supporting the removal of environmentally harmful subsidies. 

120. In or about June 2023, Ngā Toki Whakarurunga provided a position paper 

that emphasised the need for a transformative approach to the climate 

crisis, the limitations of a wholly economic response to the climate crisis 

and a call for behavioural changes, rather than reliance on technology to 

drive down emissions. Ngā Toki Whakarurunga also proposed renaming 

the CEA to reflect the kaitiaki role of Indigenous Peoples, to support 

Indigenous Peoples’ rights and responsibilities in relation to food, forestry, 

and fisheries, and to address exclusion from institutional arrangements.  

121. In response to this input, New Zealand negotiators intensified efforts to 

secure text that recognised and established pathways for IPEF parties to 

give effect to the rights and responsibility of Indigenous Peoples, 

particularly in relation to the oceans, forestry and agriculture elements of 

 
107  Clean Economy Agreement,  art 12(5). 

108  See for example arts 3(1), 3(2), 11(3) and 22.   
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the CEA.    

122. The final text of the CEA includes a number of provisions championed by 

New Zealand in response to priorities and concerns expressed by Ngā Toki 

Whakarurunga.  These comprise agreement on: 

122.1 Preambular acknowledgement that active participation by 

Indigenous Peoples is essential for shaping the clean economy;109 

122.2 Recognition that Parties intend to partner with Indigenous 

Peoples including through enabling their participation, drawing on 

their traditional knowledge and practices including sustainable 

management and governance of ecosystems, forests, oceans, and 

waterways and more sustainable agricultural practices;110 

122.3 Recognition of the importance of natural ecosystems for climate 

change mitigation and resilience, transitioning to clean economies 

and enhancing biodiversity, ecosystem services and human 

health, and in providing environmental, economic and social 

benefits to present and future generations;111 

122.4 Recognition of the need for social and environmental safeguards 

in implementation of ocean/nature based solutions;112 

122.5 Inclusion of principles and safeguards for environmental and 

social integrity within scope of carbon markets cooperation;113 

122.6 Inclusion of impacts on communities in recognised needs for just 

transition;114 

122.7 Commitment to engage Indigenous Peoples in developing policies 

to achieve the objectives of the Agreement;115 and 

 
109  Clean Economy Agreement, Preamble. 

110  Clean Economy Agreement , art 3(2). 

111  Clean Economy Agreement, art 12(1). 

112  Clean Economy Agreement, art 13(1). 

113  Clean Economy Agreement, art 16(c).  

114  Clean Economy Agreement, art 19(4).  

115  Clean Economy Agreement, art 22. 
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122.8 Flexibility amongst Partners that New Zealand may be 

represented at the IPEF Clean Economy Committee by a Māori 

representative who is not an official from the central level of 

government of New Zealand.116 

123. It should be noted that work under the CEA has not continued following 

the change in the US Administration.  The significant potential offered by 

the CEA to support action by participating countries has therefore not yet 

been tapped. However, the agreement demonstrates how engagement 

with Māori can be pivotal to shaping New Zealand’s approach to 

negotiations.  While trade agreements can provide useful tools, their ability 

to advance environmental and social outcomes depends on the priorities 

and choices made by the parties involved.  

Investment and Investor-State Dispute Settlement (ISDS) 

124. ISDS is a long-standing dispute resolution mechanism that allows foreign 

investors to seek compensation from a State for certain breaches of the 

State’s investment obligations that result in financial loss or other damage 

to the investor. These claims are determined by an international arbitral 

tribunal. Importantly, an ISDS tribunal cannot overturn domestic laws or 

regulations. It’s role is limited to determining whether the state has 

breached its investment obligations, and if so, awarding compensation. 

ISDS does not give foreign investors the right to enforce obligations in 

other chapters of a FTA, such as e-commerce and intellectual property 

chapters.117 

Why ISDS matters for climate change 

125. ISDS has become a flashpoint in the climate debate because of how it has 

been used in practice. Fossil fuel companies have increasingly relied on 

ISDS to challenge government measures aimed at reducing emissions, such 

as phasing out coal, cancelling oil and gas projects, or tightening 

environmental standards. Some of these claims have sought billions of 

 
116  Clean Economy Agreement, art 24(1), footnote 8. 

117  MFAT, Investment and ISDS – CPTPP Context – mfat.govt.nz, see Investment and ISDS | New Zealand 

Ministry of Foreign Affairs and Trade 

https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
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dollars in compensation. For example, German energy companies RWE and 

Uniper sued the Netherlands under the Energy Charter Treaty over its coal 

phase-out law, and Rockhopper sued Italy after it banned offshore oil 

drilling.118 While these cases are not directly applicable to New Zealand’s 

circumstances—and are not accepted as evidence of “regulatory chill” in 

the New Zealand context—they are included to demonstrate awareness of 

the broader ISDS landscape. These cases have contributed to public debate 

internationally about whether the threat of costly litigation may deter 

governments from adopting ambitious climate policies.119 However, they 

do not reflect the regulatory or legal environment in New Zealand.  

126. On the other hand, some argue that ISDS can provide legal certainty for 

renewable energy investors, which can help attract the capital needed for 

the clean energy transition. This tension highlights the need to balance 

investor protection with the ability of governments to meet their climate 

commitments under the Paris Agreement. This balancing act is reflected in 

New Zealand’s approach to ISDS, which seeks to safeguard its strategic 

economic interests while supporting global climate goals. 

New Zealand’s position and the 2017 policy shift 

127. Between 2001 and 2017, New Zealand has traditionally taken a cautious 

case-by-case approach to ISDS. When its bilateral investment treaties were 

negotiated in the late 1980s and early 1990s, ISDS was viewed as a 

pragmatic mechanism to safeguard New Zealand investors operating in 

markets such as Hong Kong and China. Prior to November 2017, 

New Zealand either sought the inclusion of ISDS provisions or did not 

oppose their inclusion in a number of trade and investment agreements 

where it was considered to be in New Zealand’s overall interests. The 

turning point came in November 2017, when the new Labour-led 

Government announced it would oppose the inclusion of ISDS in future 

 
118  UNCTAD, Treaty-Based Investor–State Dispute Settlement Cases and Climate Action (2022) 

[MFAT.003.4222]; Jones Day, Climate Change and Investor-State Dispute Settlement (2022) at Climate 
Change and Investor-State Dispute Settlement | Insights | Jones Day  

119  ISDS: A Hidden Handbrake on Climate Action (2023) - Columbia Center on Sustainable Investment. 

https://www.jonesday.com/en/insights/2022/02/climate-change-and-investorstate-dispute-settlement
https://www.jonesday.com/en/insights/2022/02/climate-change-and-investorstate-dispute-settlement
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trade agreements. 120 This reflected concerns from the public about 

sovereignty, transparency, and the need to preserve policy space for public 

interest regulation - including climate and environmental measures.121 The 

Government also recognised that it had lost the social license to include 

ISDS provisions, as public confidence in the mechanism had eroded. This 

was vividly demonstrated by protests against the TPP in Auckland on 

6  February 2016, the day the agreement was signed.  This change in 

position marked a clear shift from earlier practice and aligned New Zealand 

with a growing international trend to rethink ISDS  including  in light of 

climate and sustainability goals. 

128. In this section I will: 

128.1 explain why New Zealand enters into agreements with investment 

obligations; 

128.2 provide New Zealand’s policy position on ISDS up to 

November 2017; 

128.3 provide New Zealand’s policy position on ISDS since 

November  2017; and 

128.4 respond to the claimants’ evidence. 

Reasons for including investment obligations in trade agreements 

129. New Zealand has agreed to investment obligations in bilateral investment 

treaties or BITs and in investment chapters in several FTAs. These 

provisions are designed to facilitate the flow of investment between 

New Zealand and our partners within a stable and transparent framework 

of rules, commonly referred to as the investment facilitation and 

protection rules.122 There are several advantages to New Zealand in 

entering into BITs and FTAs with investment obligations:  

 
120  Beehive, New Zealand Signs Side Letters Curbing ISDS – New Zealand signs side letters curbing investor-

state dispute settlement | Beehive.govt.nz 

121  MFAT, Preserving Our Right to Regulate, see Protections | New Zealand Ministry of Foreign Affairs and 

Trade 

122  MFAT, Investment and ISDS – CPTPP Context, see Investment and ISDS | New Zealand Ministry of Foreign 

Affairs and Trade 

https://www.beehive.govt.nz/release/new-zealand-signs-side-letters-curbing-investor-state-dispute-settlement#:~:text=New%20Zealand%20has%20signed%20agreements%20to%20exclude%20compulsory,and%20Progressive%20Agreement%20for%20Trans%20Pacific%20Partnership%20(CPTPP).
https://www.beehive.govt.nz/release/new-zealand-signs-side-letters-curbing-investor-state-dispute-settlement#:~:text=New%20Zealand%20has%20signed%20agreements%20to%20exclude%20compulsory,and%20Progressive%20Agreement%20for%20Trans%20Pacific%20Partnership%20(CPTPP).
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/protections
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/protections
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
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129.1 These agreements benefit New Zealand investors, by establishing 

new rules that improve conditions (e.g. providing certainty, 

non-discrimination and transparency) for making investments and 

doing business with our trading partners - conditions that did not 

exist prior to the FTAs entering into force. This is particularly 

relevant for sectors such as agriculture, manufacturing and 

natural resources.  Improved conditions for investment also 

matter for many New Zealand goods and services exporters, who 

may wish to establish an in-market presence, form commercial 

partnerships, or provide after-sales service to support their 

international business.123  

129.2 BITs and investment chapters in FTAs also help promote increased 

investment in New Zealand and reinforce our attractiveness as a 

destination for foreign investment. Foreign direct investment is an 

important source of capital to support a competitive and 

productive economy. These agreements send a signal to investors 

in our trading partners about the stability and transparency of 

New Zealand’s investment regime, which can build confidence 

and encourage inward investment flows.124 

Investment facilitation and protection rules 

130. New Zealand’s investment chapters in FTAs and BITs include a set of core 

obligations designed to provide certainty, transparency, and 

non-discrimination for New Zealand for investors while safeguarding the 

government’s right to regulate. These rules aim to ensure that 

New Zealand investors are treated fairly abroad and that foreign investors 

in New Zealand operate within a stable and transparent framework.125 The 

key rules include: 

 
123  MFAT, Preserving Our Right to Regulate, see Protections | New Zealand Ministry of Foreign Affairs and 

Trade 

124  MFAT, Trade and Investment Policy Framework, see NZ trade policy | New Zealand Ministry of Foreign 

Affairs and Trade 
125  MFAT, Investment and ISDS – CPTPP Context, see Investment and ISDS | New Zealand Ministry of Foreign 

Affairs and Trade 

https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/protections
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/protections
https://www.mfat.govt.nz/en/trade/nz-trade-policy
https://www.mfat.govt.nz/en/trade/nz-trade-policy
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
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130.1 Non-discrimination: investors and investments from New Zealand 

cannot be treated less favourably than domestic investors in like 

circumstances (national treatment), or investors from other 

countries (most-favoured-nation treatment), subject to 

country-specific exceptions. Without these obligations, 

New Zealand investors could face more onerous requirements at 

any stage of the lifecycle of their investment such as stricter 

authorisation requirements.126 

130.2 Minimum standard of treatment: Under New Zealand’s FTAs and 

BITs, foreign investors and their investments must be treated in 

accordance with the minimum standard of treatment required 

under customary international law. This includes obligations such 

as fair and equitable treatment and full protection and security. 

The standard arises from a general and consistent practice of 

States followed out of a sense of legal obligation. Importantly, the 

obligations do not require investors to receive a standard of 

treatment that is in addition to or beyond the standard that is 

already under customary international law, and the obligations do 

not create additional substantive rights for investors. This 

standard operates as a baseline or “floor” of protection—

treatment must not fall below it, even where measures are not 

discriminatory.127 

130.3 Expropriation: Investments cannot be directly or indirectly 

expropriated unless for a public purpose, on a non-discriminatory 

basis, in accordance with due process and with prompt, adequate 

and effective compensation. The expropriation obligations in 

New Zealand’s FTAs and BITs do not change or expand the 

expropriation obligation that New Zealand already owes to 

foreign investors under customary international law. 

 
126  MFAT, Preserving Our Right to Regulate, see Protections | New Zealand Ministry of Foreign Affairs and 

Trade 
127  CSID, Minimum Standards of Treatment in IIAs (2023). [MFAT.003.0455] 

https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/protections
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/protections
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130.4 Control over investments: These provisions restrict the imposition 

of performance requirements, such as a requirement to achieve a 

percentage of domestic content or to transfer technology to a 

person in our trading partner, and allows New Zealand investors 

to appoint their own experts to governance and senior 

management positions. Such measures are particularly important 

for small and medium-sized enterprises aboard. 

130.5 The investment obligations in New Zealand’s BITs and FTAs are 

enforceable through arbitration under the State-to-State dispute 

settlement provision and, in some of those agreements, 

arbitration is also possible through ISDS provisions. 

131. While these obligations provide certainty for investors, they also raise 

important questions about how investment rules may interact with climate 

change measures. As noted earlier (paras [47] and [139]), trade and 

investment agreements are tools and their impact on climate outcomes 

depends on the policy choices embedded within them. This is particularly 

relevant for ISDS, which has been used to challenge climate policies 

internationally (see paragraphs above at [126] –[127]). New Zealand’s 

long-standing approach to investment rules and ISDS has been to preserve 

regulatory space for environmental measures (including climate action) 

while maintaining investor confidence. 

New Zealand’s policy position on ISDS up to November 2017 

132. Understanding New Zealand’s approach to ISDS requires recognising 

fundamental distinctions between two types of mechanisms available to 

foreign investors.  Compulsory ISDS provisions represent New Zealand 

commitment to  arbitrate disputes – essentially by signing a BIT or FTA 

containing these clauses, New Zealand has already given its consent for 

investors to bring disputes directly to international arbitration tribunals. 

This stands in contrast to consent-based ISDS, where New Zealand retains 

control over each individual case, requiring investors to seek explicit 

government approval before proceeding to arbitration. This distinction 

reflects a core principle of international law – that states cannot be 
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compelled to submit to foreign jurisdiction without their express 

consent.128 

Agreements containing compulsory ISDS 

133. Prior to November 2017, New Zealand sought the inclusion of compulsory 

ISDS, or did not oppose its inclusion, in seven agreements. Compulsory ISDS 

is included in the following agreements: 

133.1 Agreement between the Government of New Zealand and the 

Government of the People’s Republic of China on the Promotion 

and Protection of Investments, signed on 22 November 1988 and 

entered into force on 25 March 1989; 

133.2 Agreement between the Government of New Zealand and the 

Government of Hong Kong for the Promotion and Protection of 

Investments, signed on 6 July 1995 and entered into force on 

5 August 1995; 

133.3 Free Trade Agreement between the Government of New Zealand 

and the Government of the People’s Republic of China, signed on 

7 April 2008 and entered into force on 1 October 2008; 

133.4 Agreement Establishing the ASEAN – Australia – New Zealand Free 

Trade Area, signed on 27 February 2009 and entered into force on 

1 January 2010; 

133.5 New Zealand – Malaysia Free Trade Agreement, signed on 

26 October 2009 and entered into force on 1 August 2010; 

133.6 Free Trade Agreement between New Zealand and the Republic of 

Korea, signed on 23 March 2015 and entered into force on 

20 December 2015; and 

 
128  The Max Planck Encyclopedia of Public International Law notes that under the prevailing positivist 

approach, States are bound by international legal obligations only when they have given their consent. 
This idea was affirmed by the Permanent Court of International Justice in the Lotus case, which held that 
“the rules that bind them must emanate from their own free will.” This principle is particularly relevant 
in the context of international adjudication, where courts and tribunals can only exercise jurisdiction if 
a State has expressly agreed to it—either in relation to a specific dispute or through treaty-based 
provisions. 
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133.7 Trans-Pacific Partnership (TPP) Agreement, signed on 

4 February 2016, which was incorporated into and made part of 

the Comprehensive and Progressive Agreement for Trans-Pacific 

Partnership (CPTPP), signed on 8 March 2018 and entered into 

force on 30 December 2018. 

134. As a result of the agreements listed above, the investment obligations 

between New Zealand and 16 of our trading partners are subject to ISDS. 

Those partners are: Brunei Darussalam, Cambodia, Canada, China, Hong 

Kong, Indonesia, Japan, Laos, Malaysia, Mexico, Myanmar, the Philippines, 

Republic of Korea, Singapore, Thailand, and Viet Nam. 

Strategic carve-outs: the Australia example 

135. New Zealand's strategic approach to ISDS is perhaps best illustrated by its 

relationship with Australia. Despite both countries participating in 

multilateral agreements containing ISDS provisions – including AANZFTA 

and TPP – New Zealand and Australia deliberately carved out ISDS from 

their bilateral agreements. Through legally binding side letters, it was 

agreed that ISDS provisions would not apply between them, building on 

the foundation established in their bilateral Protocol on Investment to the 

New Zealand-Australia Closer Economic Relations Trade Agreement, which 

notably excludes ISDS altogether. ISDS is considered unnecessary between 

New Zealand and Australia because of the respective strengths of each 

country’s legal and regulatory systems, the high level of economic 

integration between New Zealand and Australia, and the stable investment 

environment in both countries.  For New Zealand, this arrangement 

safeguards its ability to implement ambitious climate policies – from 

carbon pricing mechanisms to renewable energy mandates – without 

concern that Australian investors might challenge these measures through 

international arbitration. More broadly, New Zealand’s approach to ISDS 

before 2017 has been guided by a careful assessment of national interest - 

it has supported ISDS provisions where they were considered necessary to 

protect New Zealand investors operating in jurisdictions with weaker legal 

and regulatory systems, rather than adopting a one-size-fits-all model. 
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Rationale for including ISDS 

136. New Zealand’s inclusion of ISDS provisions in trade and investment 

agreements serve several strategic economic objectives. Fundamentally, 

ISDS provides New Zealand investors and investments with greater 

certainty and security when operating in in foreign markets ensuring they 

receive treatment consistent with international standards of investment 

protections.129 This is particularly valuable when New Zealand companies 

invest in jurisdictions where domestic legal systems and investment 

policies may not provide the same level of protection or due process that 

investors would expect in New Zealand's well-established regulatory 

environment. The reciprocal nature of ISDS provisions benefit New Zealand 

investors seeking to protect their investments abroad as much as they 

accommodate foreign investors in New Zealand, supporting New Zealand's 

position as both a capital exporter and recipient. 

137. While I acknowledge that including ISDS in New Zealand’s trade and 

investment agreements does expose the Government to potential ISDS 

claims, the risk of such a claim being successful must be viewed in proper 

context and assessed against New Zealand's actual experience. 

New Zealand has never faced an ISDS case under any free trade agreement 

or bilateral investment treaty, despite having compulsory ISDS provisions 

in place since the bilateral investment treaty with China entered into force 

in 1989. This represents over three decades of exposure without a single 

claim being brought against the Crown.130   

Safeguards for climate policy under ISDS frameworks 

138. The carefully negotiated carve outs, reservations, and exceptions in these 

agreements preserve New Zealand ability to regulate in respect of the 

environment, public health, and other important regulatory objectives. 

Importantly, these protections extend to New Zealand's climate change 

policies and environmental initiatives, ensuring that our commitments 

 
129  MFAT, Investment and ISDS – CPTPP Context, see Investment and ISDS | New Zealand Ministry of Foreign 

Affairs and Trade 

130  MFAT An ISDS Protocol (2022), see An ISDS Protocol | New Zealand Ministry of Foreign Affairs and Trade 

https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
https://www.mfat.govt.nz/en/trade/trade-law-and-dispute-settlement/an-isds-protocol
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under international climate frameworks - including our obligations under 

the Paris Agreement and our pathway to net-zero emissions by 2050 - 

remain fully within our domestic regulatory space and cannot be 

undermined through ISDS challenges. Key carve outs, reservation and 

exceptions  include: 

138.1 Government action (or where the Government does not take an 

action) that is inconsistent with an investor’s expectations will not 

in and of itself constitute a breach of the minimum standard of 

treatment obligation, even if there is loss or damage to the 

covered investment.131 

138.2 Government decisions not to issue, renew or maintain or 

decisions to modify or reduce subsidies or grants will not in and of 

itself constitute a breach of the minimum standard of treatment 

obligation or the expropriation obligation.132 

138.3 Government action to implement legitimate public welfare 

measures, such as those relating to the environment, is very 

unlikely to constitute indirect expropriation.133 

138.4 Except for CPTPP, the agreements at issue include a general 

exception that allows the relevant parties to adopt and maintain 

non-discriminatory environmental measures necessary to protect 

human health, including measures to implement multilateral 

environment agreements such as the Paris Agreement.134 

138.5 The investment obligations in CPTPP should be read in the context 

of the broader agreement, including the Preamble which 

recognises the Parties’ inherent right to regulate and protect 

legitimate public welfare objectives, such as the environment, and 

 
131  See, for example, Article 9.6.4 of TPP as incorporated into CPTPP. 

132  See, for example, Article 9.6.5 of TPP as incorporated into CPTPP. 

133  See, for example, the expropriation annexes in the FTAs at issue (Annex 9-B of TPP as incorporated into 

CPTPP, Annex 11B of AANZFTA, and Annex 13 of the China FTA). 

134  China BIT, Article 11; cahtong BIT, Article 8(3); China FTA, Article 200(1) and (2); AANZFTA, Chapter 18, 

Article 1(2). 
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the conservation of living or non-living exhaustible natural 

resources.135 

139. Further, there are several important features in the arbitration rules in 

New Zealand’s BITs and FTAs that would dissuade investors from initiating 

an unwarranted or weak claim, affect the likelihood of a successful claim, 

and place upper limits on the possible cost of a claim. 

ISDS arbitration rules and procedural safeguards 

140. The arbitration rules in New Zealand’s BITs and FTAs include the following 

procedural rights and safeguards: 

140.1 if the claim is outside of jurisdiction, a respondent State would 

have the opportunity to seek to resolve it through the compulsory 

consultation and negotiations procedures;136 

140.2 a respondent State may file a preliminary objection that a claim is 

manifestly without legal merit or is otherwise outside the 

jurisdiction or competence of the tribunal;137 

140.3 the other (non-disputing) party or parties to the agreement can 

make written and oral submissions to the arbitral tribunal;138 

140.4 the tribunal may obtain assistance from experts;139 

140.5 the parties to the agreement may issue a legally binding joint 

decision on the interpretation of a provision of the agreement, 

and any decision or award issued by a tribunal must be consistent 

with the parties’ joint decision;140 

140.6 the tribunal may award the prevailing party reasonable costs and 

legal fees;141 

 
135  TPP as incorporated into CPTPP, Preamble. See also Article 9.16. 

136  See, for example, Article 9.18 of TPP as incorporated into CPTPP. 

137  See, for example, Article 9.23.4 of TPP as incorporated into CPTPP. 

138  See, for example, Article 9.23.2 of TPP as incorporated into CPTPP. 

139  See, for example, Article 9.27 of TPP as incorporated into CPTPP. 

140  See, for example, Articles 9.25.3 and 9.26 of TPP as incorporated into CPTPP. 

141  See, for example, Article 9.29.3 of TPP as incorporated into CPTPP. 
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140.7 if a respondent government is found to be in violation of its 

obligations, the tribunal does not have the power to require a 

government to change its policies or legislation, it may award, 

separately or in combination, only monetary damages and any 

applicable interest, and restitution of property;142 and 

140.8 punitive damages cannot be awarded.143 

141. The arbitration rules also include the following transparency provisions, to 

help ensure integrity of the ISDS process: 

141.1 interested members of the public with a significant interest in the 

proceedings can submit amicus curiae briefs;144 

141.2 hearings are held in public;145 and 

141.3 the respondent may make publicly available documents 

submitted to the tribunal as well as the tribunal awards and 

decisions, subject to the protection of information that is 

designated confidential information.146 

New Zealand’s policy position on ISDS since November 2017 

142. Since November 2017, New Zealand’s policy has been to oppose the 

inclusion of ISDS in our international agreements.147  

143. In November 2017, New Zealand sought to exclude ISDS for New Zealand 

from CPTPP. This position was not agreed by all 11 CPTPP Parties. Once it 

became clear that CPTPP Parties would not give New Zealand a specific 

carve-out, New Zealand negotiators approached individual CPTPP Parties 

seeking bilaterial carve-outs. By March 2018, New Zealand reached the 

following agreements in legally binding treaty status side letters: 

 
142  See, for example, Article 9.29.1 of TPP as incorporated into CPTPP. 

143  See, for example, Article 9.29.6 of TPP as incorporated into CPTPP. 

144  See, for example, Article 9.23.3 of TPP as incorporated into CPTPP. 

145  See, for example, Article 9.24.2 of TPP as incorporated into CPTPP. 

146  See, for example, Article 9.24.1 of TPP as incorporated into CPTPP. 

147  As set out in paragraph [127] above. 
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143.1 with Australia and Peru: the ISDS provisions in CPTPP do not apply 

between New Zealand and each of those partners; and 

143.2 with Brunei Darussalam, Malaysia, and Viet Nam: a respondent 

State would have to provide prior and express consent before an 

ISDS claim could be initiated against the State. 

143.3 Chile agreed that the ISDS provisions in CPTPP do not apply 

between New Zealand and Chile in a legally binding side letter, 

prior to ratifying CPTPP in 2022. 

143.4 The United Kingdom acceded to (i.e. joined) CPTPP in 2024. 

New Zealand and the UK agreed in a legally binding side letter that 

the ISDS provisions in CPTPP do not apply between them. 

143.5 Since CPTPP was signed on 8 March 2018, ISDS has not been 

included in any of New Zealand’s subsequent international trade 

agreements. 

Treaty of Waitangi exception and Māori engagement 

144. The Treaty of Waitangi exception clause has its origins in New Zealand's 

response to concerns about obligations under the World Trade 

Organization's General Agreement on Trade in Services (GATS), particularly 

the requirement to provide services providers from other countries equal 

treatment with domestic providers. Since 2001, a Treaty of Waitangi 

exception clause has been included in all of New Zealand's trade 

agreements, with TEG conducting five hui with Māori around the country 

to develop the current expanded version of the GATS exception. The 

exception is intended to enable the New Zealand government to enact 

measures in order to give effect to its obligations to Māori under the Treaty 

of Waitangi, even if the measures are inconsistent with obligations 

assumed by New Zealand under the FTAs. 

145. In Wai 2522, the Tribunal's assessment of the Treaty Exception Clause was 

as follows:  

The adequacy and application of the Treaty Exception Clause were 
comprehensively examined during the Wai 2522 proceedings, with 
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expert evidence provided by Professor Ridings for the Crown, 
Professor Kelsey for claimants, and independent expert Professor 
Kawharu instructed by the Tribunal. In its Stage One report, the 
Tribunal concluded that the exception "provides a reasonable degree 
of protection of Māori interests affected by the TPPA as intended"¹ 
and acknowledged that "the development of the Treaty exception, 
and its successful incorporation in the Singapore FTA, demonstrates 
leadership and is to the credit of successive New Zealand 
Governments."148 

Practical application in trade and investment contexts 

146. In practical terms, the Treaty Exception Clause provides New Zealand with 

a legal safeguard that allows it to implement policies and measures that 

give effect to its obligations under Te Tiriti o Waitangi, without breaching 

its commitments under international trade and investment agreements. 

This clause is particularly relevant in areas where Treaty-consistent policies 

may intersect with trade disciplines—such as procurement, intellectual 

property, environmental regulation, or investment. 

147. For example, if the Crown were to introduce a policy that prioritises Māori 

enterprises in government procurement, and that policy were challenged 

under a trade agreement’s non-discrimination provisions, the Treaty 

Exception could be invoked to defend the measure. Similarly, in the context 

of investor-state dispute settlement, the exception provides a basis for 

New Zealand to argue that a measure taken to uphold Treaty obligations is 

not inconsistent with its trade or investment commitments. 

148. It is important to note that while the exception provides a legal defence, it 

does not prevent disputes from being initiated. Rather, it strengthens 

New Zealand’s position in defending Treaty-consistent measures. The 

effectiveness of the exception depends on its drafting, placement within 

the agreement, and how it interacts with other provisions such as general 

exceptions, reservations, and annexes. 

149. The inclusion of the Treaty Exception reflects a deliberate effort to 

reconcile New Zealand’s international obligations with its constitutional 

commitments under Te Tiriti o Waitangi. It is a recognition that trade policy 

 
148  Wai 2522 Stage 1 Report, at 111.  
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must operate within the broader framework of domestic legal and 

constitutional principles.  

150. Importantly, the Treaty Exception provides protection for climate change 

measures that reflect Māori interests and Treaty obligations, ensuring that 

New Zealand's pathway to net-zero emissions can incorporate indigenous 

perspectives and traditional knowledge without risk of ISDS challenge. This 

protection is particularly relevant as New Zealand develops climate policies 

that integrate mātauranga Māori and recognise Māori rights and interests 

in natural resources and environmental stewardship. 

Ongoing development and engagement 

151. While maintaining our position on the adequacy of the standard Treaty of 

Waitangi exception wording, the Crown has continued to engage with 

Māori on potential enhancements. The mediation agreement between 

TEG and Ngā Toki Whakarururanga explicitly provides for dialogue to 

"identify options, for dialogue with TEG, for a different Treaty of Waitangi 

exception clause". Following consideration of these options and the 

Tribunal's Stage 3 Wai 2522 findings, New Zealand proposed an evolved 

version to India on 14 July 2025 for inclusion in the New Zealand-India Free 

Trade Agreement, made without prejudice to our view on the standard 

wording's adequacy. This proposal was made without prejudice to the 

Crown’s view that the standard clause remains legally sufficient. 

ISDS protocol and engagement with Māori 

152. The ISDS Protocol came out of a recommendation from the Waitangi 

Tribunal in its Stage 1 Wai 2522 Report. The Tribunal suggested that 

New Zealand should have a clear process in place if we ever found 

ourselves in an ISDS dispute where the Treaty of Waitangi exception might 

be relevant. In response, the Crown developed the Protocol through 

engagement with Māori groups—especially those involved in trade and 
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investment issues—and refined it over several rounds of consultation. It 

was finalised in 2022. 149 

153. The idea behind the Protocol is to make sure Māori perspectives are 

properly considered in any ISDS defence. One of the key features is the 

appointment of a Pūkenga—someone with expertise in te Tiriti and 

tikanga—who can provide independent advice to the Government. The 

Pūkenga helps assess whether the Treaty exception should be invoked and 

contributes to the legal arguments if it is. The Protocol also sets out 

broader consultation and transparency measures, such as making 

information about proceedings publicly available where possible. The 

Pūkenga’s role would be in addition to the consultation with Māori that 

MFAT’s multilateral and legal affairs group (MLG) would conduct as part of 

the response to an ISDS case. I wasn’t involved in negotiating the Protocol 

myself, this was led out of the MLG but I’m aware of how it fits into our 

wider approach to protecting Māori interests in the context of ISDS 

disputes.  

Response to the claimants’ evidence 

154. The claimants have made a number of assertions about the ISDS 

mechanism in CPTPP, AANZFTA, in New Zealand’s FTA and BIT with China, 

and in New Zealand’s BIT with Hong Kong. The claimants ISDS evidence is 

primarily set out in the affidavits of Professor Kelsey affirmed on 

24 October 2024 (First Affidavit) and 7 March 2025 (Third Affidavit).150 

155. In response to the claimants’ evidence, my evidence will cover the 

following matters: 

155.1 the relevance of the Tribunal’s findings on the CPTPP investment 

obligations and ISDS provisions in its Wai 2522 Stage 1 Report; 

155.2 general response to the claimants’ ISDS evidence; 

 
149  MFAT, Protocol to Apply in the Event of an ISDS Case Where the Treaty of Waitangi Exception is Likely 

to be Relied On (2023). And also see An ISDS Protocol | New Zealand Ministry of Foreign Affairs and 
Trade  

150  Affidavit of Elizabeth Jane Kelsey dated 21 October 2024 (Wai 3325) #A014; and Third Affidavit of 

Elizabeth Jane Kelsey dated 7 March 2025 (Wai 3325), #A014(a). 

https://www.mfat.govt.nz/en/trade/trade-law-and-dispute-settlement/an-isds-protocol
https://www.mfat.govt.nz/en/trade/trade-law-and-dispute-settlement/an-isds-protocol
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155.3 the ISDS Protocol; and 

155.4 the alleged “chilling effect” of ISDS on government decisions and 

the implications for Tiriti-compliant climate policies. 

Waitangi Tribunal findings on CPTPP and ISDS 

156. From my review of the Tribunal’s Wai 2522 reports, the issues raised by 

the claimants in the Wai 3325 inquiry regarding CPTPP investment 

obligations and ISDS provisions are not substantively new in scope or 

substance compared to those extensively canvassed during the Wai 2522 

proceedings. The investment and ISDS provisions of the original TPP 

Agreement were subject to thorough examination by the Tribunal, 

including detailed consideration of expert evidence from three witnesses 

who addressed the complexity and technical nature of these international 

trade law mechanisms.151 Dr Amokura Kawharu provided independent 

expert evidence to the Tribunal, Dr Penelope Ridings provided expert 

evidence for the Crown, and Professor Kelsey provided expert evidence on 

behalf of  the claimants.152 This extensive expert input ensured the Tribunal 

was fully informed on the technical, legal and policy dimensions of ISDS 

before reaching its findings. CPTPP includes many of the provisions that 

were part of the TPP Agreement, but with some significant differences. 

Following the withdrawal of the United States from TPP in January 2017, 

the remaining participants agreed to a new agreement that would suspend 

22 elements from TPP Agreement. This includes a number of ISDS 

provisions that were of concern to New Zealanders.153 

157. The Tribunal's findings in the Wai 2522 Stage 1 Report specifically 

addressed the investment and ISDS provisions in the TPP Agreement, 

which were subsequently incorporated into CPTPP.154 While the specific 

wording of the investment and ISDS provisions in CPTPP has some 

differences compared to the comparable provisions in AANZFTA, in 

 
151  See Wai 2522 Stage 1 Report at 6. [MFAT.003.4047] 

152  See, for example, Wai 2522, #A16 Affidavit of Penelope Ridings, 19 January 2016. 

153  The suspended provisions notably include suspending provisions that would have allowed investors to 

initiate ISDS proceedings for breaching an “investment authorisation” or an “investment agreement”. 

154  See Wai 2522 Stage 1 Report at Chapter 4. [MFAT.003.4047] 
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New Zealand’s FTA and BIT with China, and in New Zealand’s BIT with 

Hong Kong, these  differences are largely technical in nature and do not 

materially alter the substantial protections, obligations or dispute 

mechanisms that were the subject to the  Tribunal‘s detailed analysis 

remains essentially consistent across these agreements. 

158. Given the thoroughness of the Wai 2522 inquiry process - which included 

multiple rounds of expert evidence, detailed written submissions, and 

comprehensive oral hearings over several months - I consider that the 

Tribunal's findings and analysis regarding investment obligations and ISDS 

provisions are directly applicable to the current proceedings.155 The 

extensive traversal of these issues in Wai 2522, supported by rigorous 

expert analysis, means that re-litigating the fundamental critiques of ISDS 

mechanisms would essentially involve re-examining matters that have 

already been subject to comprehensive Tribunal consideration. The 

Tribunal's earlier findings provide a well-informed foundation for assessing 

similar investment-related concerns, particularly given that the substantive 

legal and policy framework under examination remains materially 

unchanged from TPP to CPTPP and some ISDS provisions of concern are 

suspended under CPTPP. I understand that we have reviewed the scope of 

the Wai 2522 findings in relation to climate change and investment 

obligations, and have not identified any additional material relevant to this 

inquiry beyond what was traversed in that process. 

159. I have addressed some of the points raised in Professor Kelsey’s evidence 

below. 

Response to claimants’ ISDS concerns 

160. The issues raised by claimants regarding ISDS risks and the alleged 

"regulatory chill" effect were comprehensively examined during the 

Wai 2522 proceedings, where the Tribunal found the Treaty Exception was 

"likely to operate substantially as intended" and "offer a reasonable degree 

of protection to Māori interests". While I acknowledge Professor Kelsey's 

 
155  See Wai 2522 Stage 1 Report findings on investment obligations and ISDS provisions at Chapter 4. 

[MFAT.003.4047]  
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ongoing concerns, in my view her assessment places undue emphasis on 

speculative investor strategies and does not fully account for the strength 

of New Zealand’s the legal safeguards in New Zealand’s trade and 

investment agreements, the actual New Zealand’s domestic legal 

framework and the way the arbitration tribunals are likely to interpret and 

apply these provisions in practice (as I discuss further below). Evidence of 

“regulatory chill” in New Zealand is lacking, and our legal framework is 

robust and well-equipped to defend against speculative or opportunistic 

claims. Importantly, ISDS risk has not increased since the Wai 2522 Stage 1 

Report—in fact, the landscape has shifted in New Zealand’s favour, with 

strengthened safeguards and reduced exposure through treaty design and 

side instruments. 

161. Regarding the ISDS Protocol, MLG developed this in direct response to the 

Waitangi Tribunal's suggestion in Wai 2522, engaging with interested 

Māori groups and the public, receiving constructive feedback and making 

changes at each stage. The Protocol reflects both the practical realities of 

defending ISDS proceedings and the need to ensure effective Māori input 

where the Treaty exception is relevant. Should New Zealand ever need to 

defend an ISDS case, we would establish an appropriately skilled legal team 

and seek meaningful Māori input where relevant to strengthen our 

defence. 

162. I note that Professor Jane Kelsey’s evidence considers the ISDS disputes 

brought by Clive Palmer against the Australian Government.156  The 

Clive Palmer case has been referenced in academic commentary, but its 

relevance to New Zealand’s legal and treaty framework is limited. While it 

illustrates how investors may attempt to challenge government measures, 

such cases are rare and context-specific. New Zealand has proactively 

addressed this risk through denial of benefits clauses and binding side 

letters in agreements like the CPTPP, which exclude compulsory ISDS with 

key partners. Any attempt at treaty shopping would face significant 

 
156  Refer to Affidavit of Elizabeth Jane Kelsey dated 21 October 2024 (Wai 3325) #A014; and Third Affidavit 

of Elizabeth Jane Kelsey dated 7 March 2025 (Wai 3325), #A014(a). 
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jurisdictional hurdles, and New Zealand has multiple avenues to challenge 

such claims early.  

163.  New Zealand has taken several steps to mitigate as far as possible against 

exactly this kind of scenario. Many of our newer trade agreements include 

“denial of benefits” clauses, which let us shut the door on shell companies 

that don’t have genuine business operations in the country they claim to 

be from.157 Preliminary objections158 are also a powerful tool, and 

New Zealand would use them to seek shut down weak claims before they 

proceed – making it clear that unsubstantiated or opportunistic claims are 

unlikely to succeed under our agreements. 

164. On top of that, we have negotiated strong carve-outs for environmental 

measures, including climate policies. These carve-outs are designed to 

protect regulations that are implemented in good faith and backed by 

science, so long as they apply fairly to all investors.159 Such provisions are 

consistent with international norms and reinforce the Crown’s ability to 

regulate in the public interest.  

165. It is also worth noting that filing an ISDS claim does not guarantee a win. 

Investors have to prove serious harm—like expropriation or discriminatory 

treatment. Legitimate climate policies that apply equally to everyone (i.e. 

are non-discriminatory) can be expected to be sustained in arbitration. 

These claims are not only legally difficult to sustain they are also financially 

risky. The cost implications for investors are substantial—as demonstrated 

in Philip Morris Asia Ltd v Commonwealth of Australia (2017), where the 

tribunal dismissed the claim on jurisdictional grounds, and the Australian 

government recovered approximately AUD $12 million in costs, plus 

 
157  MFAT, Investment and ISDS – CPTPP Context, see  Investment and ISDS | New Zealand Ministry of 

Foreign Affairs and Trade (noting side letters with Australia, Peru, Malaysia and others to exclude 
compulsory ISDS). 

158  Preliminary objections are procedural tools available under ISDS frameworks such as the ICSID 

Arbitration Rules (Rule 41) and UNCITRAL Arbitration Rules (Article 23), which allow a respondent state 
to request early dismissal of claims that lack jurisdiction, admissibility, or legal merit. 

159  United Nations Conference on Trade and Development Review of ISDS Decisions in 2019: Selected IIA 

Reform Issues (UNCTAD, 2020) at investmentpolicy.unctad.org 

https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/cptpp/understanding-cptpp/investment-and-isds
https://investmentpolicy.unctad.org/publications/1241/review-of-isds-decisions-in-2019-selected-iia-reform-issues


70 

8801893 

interest.160 This case is a useful reminder that ISDS mechanisms are not a 

free pass for investors—they come with real legal and financial 

consequences. New Zealand’s approach to treaty design reflects this 

reality. Our agreements are structured to ensure clarity, consistency, and 

resilience through a comprehensive set of safeguards that are proactive, 

not reactive. 

166. So while the idea of a single investor derailing New Zealand’s climate policy 

makes for a dramatic headline, the reality is more nuanced. ISDS cases are 

expensive and complex, and most challenges to environmental measures 

do not succeed when governments follow proper processes. New Zealand 

has experienced legal teams, Treaty exceptions, and now a dedicated ISDS 

Protocol that ensures Māori input is part of our defence strategy when 

relevant. These are not isolated protections—they form part of a 

comprehensive suite of safeguards, i.e. denial of benefits clauses to block 

treaty shopping, preliminary objection procedures to dismiss weak claims 

early, environmental carve-outs, binding side letters excluding ISDS with 

key partners, and a Treaty Exception clause already found by the Tribunal 

to offer a reasonable degree of protection to Māori interests. This suite of 

safeguards reflects prudent trade policy design and international best 

practice rather than a response to any current or anticipated risk. 

167. While ISDS risks deserve careful and through consideration and attention, 

they remain peripheral to the issues before the Waitangi Tribunal. I am 

confident that New Zealand has developed a robust legal framework to 

defend its policies, and we are well-equipped to respond if challenged. In 

this context, ISDS concerns should not be seen as material to the Tribunal’s 

assessment of Treaty of Waitangi compliance in this proceeding. 

Regulatory chill and climate policy 

168. The concern about "regulatory chill" affecting Tiriti-compliant climate 

policies requires context. As the Tribunal noted in Wai 2522, determining 

whether particular government decisions result from "prudent risk 

 
160  Philip Morris Asia Ltd v Commonwealth of Australia, PCA Case No 2012-12, Final Award Regarding Costs 

– Unredacted Extract (Permanent Court of Arbitration, 8 March 2017). 
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management" or "improper curbing of legitimate policy action" would be 

a complex question of fact in any specific case.161 The 2025 Guardian 

article162 speculation about offshore oil and gas exploration provides a 

useful illustration - when Professor Kelsey sought relevant MFAT advice 

under the OIA, MFAT confirmed that no investment-related advice was 

provided to Ministers on this matter, indicating that ISDS considerations 

did not factor into that policy decision.163 

169. It is important to note that ISDS does not change or expand the investment

obligations in New Zealand’s international agreements. Ultimately it is

these obligations, not the existence of an ISDS mechanism, that determine

any constraints on regulation or policy. The role of ISDS is to provide an

enforcement mechanism for those obligations, similar to the role of the

State-to-State dispute settlement mechanism.

170. New Zealand's clean record - no ISDS claims in over 35 years despite

multiple agreements - reflects our robust regulatory systems and approach

to maintaining a  predictable, rule-of-law based investment environment.

The substantive protections and procedural safeguards in our agreements,

combined with New Zealand's strong institutional frameworks, means that

the likelihood of facing a successful ISDS challenge remains very low and

that the risks have been mitigated as far as possible.

Signed: 

Evangelos (Vangelis) Vitalis 

Date: 26 September 2025 

161 Wai 2522 Stage 1 Report, at 104. 

162 The Guardian New Zealand government votes to bring back fossil fuel exploration in major reversal (31 

July 2025) https://www.theguardian.com/world/2025/jul/31/new-zealand-government-votes-to-bring-
back-fossil-fuel-exploration-in-major-reversal  

163 MFAT Official Information Act response, 21 March 2025, confirming no investment-related advice was 

provided regarding offshore oil and gas exploration policy. 

https://www.theguardian.com/world/2025/jul/31/new-zealand-government-votes-to-bring-back-fossil-fuel-exploration-in-major-reversal
https://www.theguardian.com/world/2025/jul/31/new-zealand-government-votes-to-bring-back-fossil-fuel-exploration-in-major-reversal



