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PREFACE

This is a pre-publication version of the Waitangi Tribunal’s report Te Tinihanga o 
ngā Mātāpono. As such, all parties should expect that, in the published version, 
headings and formatting may be adjusted, typographical errors rectified, and foot-
notes checked and corrected where necessary. Maps, photographs, and additional 
illustrative material may be inserted. The Tribunal reserves the right to amend the 
text of these parts in its final report, although its main findings will not change.
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E te Pirimia me ō minita tēnā koutou. Tēnā tātou i ngā ahuatanga maha o 
te wā. Ko te tūmanako kei te noho ora mai koutou me ō koutou whānau. 
Kei te mihi kia rātou.

Kei te mihi anō ki ō tātou mate maha kua hinga i ngā rā, wiki, marama 
ki muri.

Arā rātou ngā rangatira o te iwi Māori pērā ī ā Tā Hirini Moko Mead, 
a Tā Tamati Reedy me Ahorangi Whatarangi Winiata, tāngata i pakanga 
mo te iwi Māori i a rātou e ora ana.

Ka nui te mihi kia koutou toko toru. Takoto mai, takoto mai, moe pai.
E te Pirimia me mōhio mai koe kei te tino pāpauri te iwi Māori ki a koe 

me tō kāwantanga, mo te kaupapa ka whai ake nei. Arā ki te whakakore, 
ki te tīnī rānei i ētahi o ngā mātāpono o Te Tiriti kua oti kē te whakamana 
i roto i te Ture.
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Ko te tono a Te Rōpū Whakamana i te Tiriti, me tino āta pānui koutou i 
te ripoata e whai ake nei me te whakarongo ki ngā whakamārama kei roto.

Kei te ngunguru te iwi Māori. Kī tā rātou, kua maha rawa ngā hara ō tō 
kāwanatanga i raro ī te Tiriti.

Me hoki ki te tēpu ki te wānanga i enei kaupapa.

We enclose our report arising from our urgent inquiry into the proposed 
repeal or downgrading of Treaty of Waitangi  /  ​Tiriti o Waitangi provisions 
within 18 statutes as decided by Cabinet on 23 February 2026. This decision 
followed a report with recommendations on references to Treaty  /  ​Tiriti 
principles in legislation by an independent Ministerial Advisory Group 
in August 2025 and advice from officials across multiple government 
agencies, including in particular the Ministry of Justice.

The February 2026 Cabinet decision followed very little of this advice. 
Instead, Ministers took their decision without any consultation or 
engagement with Māori and therefore both in disregard for the Treaty  /  ​
Tiriti partnership and without informing themselves of the effects of 
the planned changes on Māori or Māori interests. They did so on the 
basis of a flawed rationale that the changes would bring legal clarity and 
certainty, whereas the overwhelming tenor of advice they received was 
that the opposite would occur. And they essentially based their decision 
on ‘political’ considerations arising from commitments in coalition 
agreements rather than through any duty to constitutional norms or 
dedication to informed policy-making.

We have found that, through these actions, the Crown has caused 
prejudice to Māori, including significant damage to the Crown–Māori 
relationship and distress and uncertainty among Māori about the future 
legislative protection of their interests. It has undermined trust in the 
Crown among settled iwi and caused anxiety among unsettled groups 
about the outcome of their ongoing negotiations. In short, we have found 
that the Crown’s actions have breached the principles of good government, 
active protection, and partnership and been inconsistent with upholding 
the honour of the Crown.

We have also found that, should the proposed reforms be enacted, the 
Crown will be in further breach of these principles as well as the principles 
of equity and redress. What we have seen demonstrated in the evidence 
is a Crown (through the Minister of Justice and Cabinet) determined to 
undermine the Treaty  /  ​Tiriti relationship with Māori by either stripping 
away statutory protections through repeal or by deliberately reducing 
Treaty  /  ​Tiriti guarantees from strong Treaty  /  ​Tiriti weightings to nothing 
more than ‘take into account’. These reforms would be a significant 
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constitutional regression in terms of the legislative recognition of the 
Treaty  /  ​te Tiriti.

We have therefore recommended that the Crown immediately pause 
its reforms. We have expressed our strong recommendation alongside 
this that Treaty  /  ​Tiriti provisions be neither repealed nor downgraded. If 
the Crown can identify a coherent rationale for reform of Treaty  /  ​Tiriti 
provisions, we have recommended that it engage thoroughly with Māori 
across every affected statute in a process that effectively amounts to 
co-design.

If the Crown does not take up this recommendation and instead refers 
an amending Bill to select committee, we have recommended that the 
select committee inquiry be expansive and meaningful, perhaps modelled 
on the 2010 Māori Affairs Select Committee inquiry into the impacts of 
smoking on Māori. We have also recommended that the Crown engage 
specifically with post-settlement governance entities about the potential 
impact of the changes on their Treaty settlements.

We reserve our jurisdiction on the matters before us if the proposed 
reforms are indeed enacted or if it is confirmed in due course that the 
repeal and downgrading of provisions occurs in other statutes beside the 
ones in scope of our inquiry.

We conclude with two observations about the time frame of the 
Crown’s policy process and introduction of legislation. First, it appears to 
stem from a determination to give some form of effect to every coalition 
agreement item within the term of the Government. This object has clearly 
driven the Government’s use of urgency and extended sittings during 
its term. Changes of this scale and magnitude would ordinarily involve 
intensive and detailed policy work as well as extensive consultation. 
Much of this has been jettisoned for the sake of introducing legislation 
before the House rises for the election. As it happens, Minister Goldsmith 
informed the National Iwi Chairs Forum on 27 May 2026 that enactment 
will not be possible this term. The complexity of this matter has meant 
the Government has run out of time to conclude its reforms, despite the 
many corners it has cut. Regardless, it has engaged in a reform process 
that has been the antithesis of good government  : it has instead been 
governing by coalition agreement, irrespective of the normal conventions 
of engagement and deliberation. The referral of an amending Bill to select 
committee by no means compensates for this.

Secondly, and despite the time constraint the Tribunal has been under, 
we have been determined to produce a detailed report. We thought it was 
necessary to put all the matters before us on record. We have responded 
to the claimants and interested parties, who are aware that the Tribunal 
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cannot compel the Crown to do anything but who asked that we use our 
powers to make findings and recommendations so as to fully record the 
nature of this reform policy and the impacts that it will have on Māori.

In sum, we recommend that  :
ӹӹ the Crown immediately pause its reforms, both with regard to the 

proposed repeals and the downgraded Treaty  /  ​Tiriti weightings  ;
ӹӹ the Crown progress none of the proposed amendments until 

meaningful co-design engagement with Māori on any changes has 
occurred  ;

ӹӹ the Crown not repeal any Treaty  /  ​Tiriti provisions and not down-
grade any Treaty  /  ​Tiriti weightings  ;

ӹӹ upon the identification of a coherent rationale on the part of the 
Crown for change, the Crown conduct thorough engagement with 
all Māori stakeholders associated with each affected statute  ;

ӹӹ if the Crown does not halt its process and introduces a Bill which is 
then referred to select committee, there be a more meaningful and 
in-depth process than a standard select committee inquiry, such as 
that of the 2010 Māori Affairs Select Committee into the impact of 
smoking on Māori  ; and

ӹӹ the Crown meaningfully consult with post-settlement governance 
entities about the potential impact of the proposed changes on their 
Treaty settlements.

Ka tuhia iho e mātou a mātou ingoa hei tohu mo te pono o ēnei kupu 
katoa, hei tuku atu ki te Paremata o Aotearoa–Niu Tīreni kia mana mai.

Nā mātou to hōnore nui.

We sign our names below as a symbol of the truthfulness of all these 
words, that it may be forwarded to the Parliament of Aotearoa–New 
Zealand to be given authority.

It has been our great honour.

Chief Judge Dr Caren Fox
Presiding Officer
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Derek Fox
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Dr Paul Hamer
Member
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CHAPTER 1

INTRODUCTION

1.1  What Is at Issue in this Inquiry ?
1.1.1  The scope of this urgent inquiry
On 23 February 2026, Cabinet made several important policy decisions to repeal 
or otherwise amend the Treaty of Waitangi  /  ​Tiriti o Waitangi provisions in 19 
statutes.1 In this report, we will consider the changes Cabinet agreed to make to 
18 of those statutes, as the changes to the Education and Training Act 2020 were 
the subject of the Hūtia te Rito o te Harakeke, kei Hea te Kōmako e Kō  ? The Interim 
Stage One Report of the Education and Training Amendment Act and Te Mātaiaho 
Urgent Inquiry (2026) and will not be revisited here.2 We note that there are other 
statutes which have been excluded from Cabinet’s decision on the basis that they 
are having their Treaty  /  ​Tiriti provisions considered as part of separate review 
and  /  ​or repeal processes.3 Potential changes to those Acts are similarly not within 
the scope of this inquiry.

Cabinet made its February 2026 decision in light of policy advice provided by 
officials, and a report provided by an independent Ministerial Advisory Group 
(‘the Advisory Group’).4 In this report, we make findings on the Treaty  /  ​Tiriti-
consistency of the decisions made by Cabinet in two core respects  :

ӹӹ To what extent is the process followed by the Crown consistent or inconsist-
ent with the principles of the Treaty  /  ​te Tiriti  ?

ӹӹ To what extent are each of the proposed repeals or amendments proposed 
under the reform consistent or inconsistent with the principles of the 
Treaty  /  ​te Tiriti  ?5

1.  Submission 3.1.35(a), pp 39, 81, 143–146. In this report, we refer to the text in te reo Māori as ‘Te 
Tiriti o Waitangi’, or ‘te Tiriti’, and the text in English as ‘the Treaty of Waitangi’, or ‘the Treaty’. When 
referring to both texts together and the principles, we use ‘the Treaty  /  ​te Tiriti’ and, when we quote 
the work of others, we will reproduce the terminology the authors have used. We also refer to histor-
ical claim settlements negotiated between Māori groups and the Government as ‘Treaty settlements’.

2.  Memorandum 2.5.7, p 4  ; see also Waitangi Tribunal, Hūtia te Rito o te Harakeke, kei Hea te 
Kōmako e Kō  ? The Interim Stage One Report of the Education and Training Amendment Act and Te 
Mātaiaho Urgent Inquiry – Pre-publication Version (Wellington  : Waitangi Tribunal, 2026)

3.  These statutes include the Kāinga Ora Homes and Communities Act 2019, the Urban 
Development Act 2020, the Harbour Boards Dry Land Endowment Revesting Act 1991, the Hauraki 
Marine Park Act 2000, the Conservation Act 1987, the Resource Management Act 1991, the Crown 
Minerals Act 1991, and the Crown Research Institutes Act 1992  : see submission 3.1.35(a), p 145  ; Wai 
3300 ROI, doc B25, pp 2, 21.

4.  Submission 3.1.35(a), pp 1–142
5.  Memorandum 2.5.7  ; Tribunal statement of issues 2.5.7(a), p [1]
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1.1.2  What legislation is changing and how  ?
There are 19 pieces of legislation in scope of Cabinet’s February 2026 decision. On 
23 February 2026, Cabinet agreed to amend these statutes in several ways, and 
the Tribunal has more information on the content of some of the changes than 
others.6 The full text of the provisions to be amended within the 18 statutes we 
consider in this report is included in appendix I.

To understand the nature of the proposed amendments, it is important to first 
understand the different kinds of Treaty  /  ​Tiriti provisions that exist. In broad 

6.  Submission 3.1.35(a), pp 143–146

The 19 Statutes Affected by Cabinet’s February 2026 Decision

The 19 statutes affected by Cabinet’s February 2026 decision are  :
ӹӹ the Climate Change Response Act 2002  ;
ӹӹ the Criminal Cases Review Commission Act 2019  ;
ӹӹ the Crown Pastoral Land Act 1998  ;
ӹӹ the Data and Statistics Act 2022  ;
ӹӹ the Digital Identity Services Trust Framework Act 2023  ;
ӹӹ the Education and Training Act 2020  ;1

ӹӹ the Energy Efficiency and Conservation Act 2000  ;
ӹӹ the Environment Act 1986  ;
ӹӹ the Exclusive Economic Zone and Continental Shelf (Environmental Effects) 

Act 2012  ;
ӹӹ the Hazardous Substances and New Organisms Act 1996  ;
ӹӹ the Land Transport Management Act 2003  ;
ӹӹ the Local Government Act 2002  ;
ӹӹ the Mental Health and Wellbeing Commission Act 2020  ;
ӹӹ the Oranga Tamariki Act 1989  ;
ӹӹ the Organic Products and Production Act 2023  ;
ӹӹ the Pae Ora (Healthy Futures) Act 2022  ;2

ӹӹ the Plant Variety Rights Act 2022  ;
ӹӹ the Smokefree Environments and Regulated Products Act 1990  ; and
ӹӹ the Water Services Authority – Taumata Arowai Act 2020.3

1.  The proposals to amend this statute have already been considered by the Hūtia Te Rito 
Tribunal and will not be addressed in this report.

2.  On 9 July 2026, as a result of the Healthy Futures (Pae Ora) Amendment Act 2026, the title 
of this statute was amended to the Healthy Futures (Pae Ora) Act 2022. For the purposes of our 
report, we use its original name, as that is how it is referred to in Crown, claimant, and interested-
party evidence.

3.  Submission 3.1.35(a), pp 14–15
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terms, Treaty  /  ​Tiriti provisions fall into one of three categories – purpose provi-
sions  ; operative provisions  ; or descriptive provisions. Purpose provisions can be 
found in purpose sections of statutes, or in the long title  /  ​preamble of a statute. 
Purpose provisions set out the broad intentions of the Act in question and serve 
as an aid to the interpretation of other provisions in an Act.7 One of the purpose 
provisions in scope of Cabinet’s decision can be found in the long title of the 
Environment Act  :

An Act to—
(a)	 Provide for the establishment of the office of Parliamentary Commissioner for 

the Environment  :
(b)	 [Repealed]
(c)	 Ensure that, in the management of natural and physical resources, full and bal-

anced account is taken of—
(i)	 The intrinsic values of ecosystems  ; and
(ii)	 All values which are placed by individuals and groups on the quality of 

the environment  ; and
(iii)	 The principles of the Treaty of Waitangi  ; and
(iv)	 The sustainability of natural and physical resources  ; and
(v)	 The needs of future generations. [Emphasis added.]8

Operative provisions apply to a statute and the decisions made under the legis-
lation. They can be broad, and apply to the entire statute and the decisions made 
under it, or they can apply to a specific decision-making process.9 These provisions 
require ‘those exercising functions or making decisions under an Act to consider 
or act in accordance with the Treaty principles’.10 One operative provision affected 
by Cabinet’s decision can be found in the Energy Efficency and Conservation Act 
2000  :

6	 Sustainability principles
In achieving the purpose of this Act, all persons exercising responsibilities, powers, 
or functions under it must take into account—
(a)	 the health and safety of people and communities, and their social, eco-

nomic, and cultural well-being  ; and
(b)	 the need to maintain and enhance the quality of the environment  ; and
(c)	 the reasonably foreseeable needs of future generations  ; and

7.  ‘Designing Purpose Provisions and Statements of Principle’, Legislation Design and Advisory 
Committee, https://tinyurl.com/LDACdesign, last modified 15 January 2025

8.  Environment Act 1986, long title. As of 1 July 2026, the long title was amended by the 
Environment (Disestablishment of the Ministry for the Environment Act) 2026. Throughout this 
report, we refer to the Ministry for the Environment as an agency that provided policy advice at 
various steps in the policy development process. For the sake of clarity, we have retained this agency 
name throughout the report but note that the Ministry for the Environment no longer exists.

9.  Document A67, p 1097
10.  Document A67, p 1085
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(d)	 the principles of the Treaty of Waitangi. [Emphasis added.]11

The third main type of Treaty  /  ​Tiriti provisions is descriptive provisions. These 
provisions reference the Crown’s Treaty  /  ​Tiriti obligations, but specify ‘how these 
are given effect to in the Act’.12 In the words of Te Arawhiti officials, these provi-
sions ‘show what Parliament determined upfront is required to comply with the 
Treaty in the particular context’ and ‘acknowledge the link between the Treaty and 
those provisions so that the reader can see how the Treaty has been given effect in 
legislation’.13 An example of a descriptive provision affected by Cabinet’s decision is 
contained in the Crown Pastoral Land Act  :

5	 Māori interests
(1)	 In order to recognise and respect the Crown’s responsibility to give effect to the 

principles of te Tiriti o Waitangi  /  ​the Treaty of Waitangi, the Crown—
(a)	 must recognise and provide for the relationship of Māori and their culture 

and traditions with their ancestral lands, water, mahinga kai, wāhi tapu, and 
other taonga in any case where—
(i)	 consent for a discretionary pastoral activity is sought  ; or
(ii)	 a commercial recreation permit over pastoral land is sought  ; or
(iii)	 an easement over pastoral land is sought  ; or
(iv)	 a stock limitation exemption or a variation or revocation of a stock 

limitation exemption is sought (except a grant, variation, or revoca-
tion made under section 15(4))  ; or

(v)	 a protective mechanism is being considered  ; and
(b)	 must consult the relevant iwi listed in subsection (2) in accordance with 

sections 22A, 22C, 100O, 100P, 100R, and 100S.14

All three different kinds of Treaty  /  ​Tiriti provisions are contained in the 19 
statutes within the scope of Cabinet’s decision and are proposed to be repealed or 
amended to varying extents – as we set out below.

(1)  The repeals
Cabinet agreed to repeal four Treaty  /  ​Tiriti provisions, subject to the approval of 
the relevant portfolio Minister.15 The provisions agreed for repeal were  :

11.  Energy Efficiency and Conservation Act 2000, s 6
12.  Document A67, p 1085
13.  Document A67, p 1098. In February 2025, the Māori–Crown relations portfolio was transferred 

from Te Arawhiti to Te Pūni Kōkiri. Te Arawhiti became solely focused on Treaty  /  ​Tiriti settlement 
and Takutai Moana responsibilities and had its name changed to Te Tari Whakatau (the Office of 
Treaty Settlements and Takutai Moana)  : see Te Tari Whakatau  /  ​The Office of Treaty Settlements and 
Takutai Moana, ‘About Te Tari Whakatau’, Ministry of Justice, https://whakatau.govt.nz/about-us, 
accessed 15 July 2026. In this report, we refer to policy guidance issued by what was Te Arawhiti and 
also to more recent policy work done by Te Tari Whakatau. In each instance, the relevant agencies are 
identified by the name they held at the time the document in question was issued.

14.  Crown Pastoral Land Act 1998, s 5
15.  Submission 3.1.35(a), p 143
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ӹӹ section 6(d) of the Energy Efficiency and Conservation Act  ;
ӹӹ section 4 of the Land Transport Management Act  ;
ӹӹ sections 4 and 5(1)(b) of the Organic Products and Production Act  ; and
ӹӹ section 3AB of the Smokefree Environments and Regulated Products Act.16

Before our hearing took place on 2 and 3 June 2026, we requested confirmation 
that the agreement of the relevant portfolio Minister for each of these statutes had 
been secured. On 28 May, the Honourable Paul Goldsmith, Minister of Justice, 
said he could not answer, and asserted our question ‘raised a matter of Cabinet 
confidentiality’.17 Andrew Kibblewhite (Secretary for Justice) and Caroline Greaney 
(Deputy Secretary, Policy at the Ministry of Justice) told us that Ministers were 
receiving advice ‘on any legal risk arising from the proposed repeals’ and would 
report back to Cabinet with any material new information. It was ‘anticipated 
that these report backs will be considered by Cabinet when it considers the draft 
legislation’.18

On 25 June 2026, Minister Goldsmith wrote to the National Iwi Chairs Forum 
in regard to section 4 of the Land Transport Management Act that  : ‘Ministers 
have agreed, subsequent to Cabinet decisions, that this provision should not be 
repealed.’19 The other provisions Cabinet agreed to repeal continue to be proposed 
for repeal as per the Minister’s 25 June 2026 letter to the National Iwi Chairs 
Forum.20

Cabinet also agreed in February 2026 to amend the Crown Pastoral Land Act 
to note the matters set out in section 84(b) within section 5, and to subsequently 
repeal section 84(b), ‘subject to further work to ensure there are no unintended 
consequences’.21 On 20 May 2026, the Minister of Justice decided to repeal section 
84(b), but did not agree to amend section 5 to incorporate all matters listed in 
section 84(b).22

As such, as of writing, the Crown has – either through the decision of Cabinet 
made in February 2026 or through subsequent decisions which Cabinet author-
ised – proposed to repeal the following provisions  :

ӹӹ section 84(b) of the Crown Pastoral Land Act  ;
ӹӹ section 6(d) of the Energy Efficiency and Conservation Act  ;
ӹӹ sections 4 and 5(1)(b) of the Organic Products and Production Act  ; and
ӹӹ section 3AB of the Smokefree Environments and Regulated Products Act.

We note that, in addition to these more substantive changes, Cabinet also 
agreed to repeal section 54 of the Plant Variety Rights Act on the basis it dupli-
cated content in section 4 of that same Act.23 On 20 May 2026, after receiving 
advice on the matter, the Minister confirmed that section 54 should be repealed, 

16.  Submission 3.1.35(a), p 143
17.  Document A65, p [5]
18.  Document A61, p 24
19.  Submission 3.4.45(a), p 35
20.  Submission 3.4.45(a), pp 33–36
21.  Submission 3.1.35(a), pp 14, 144
22.  Submission 3.4.45(a), p 11
23.  Document A61, p 25  ; Submission 3.1.35(a), p 144
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to be accompanied by ‘amendments to section 4 to preserve the detail of section 
54 which sets out our Treaty of Waitangi obligations in relation to plant variety 
rights’.24 We analyse this decision further in chapter 4.

(2)  The change to the Treaty  /  ​Tiriti weighting
Cabinet agreed to effectively downgrade the Treaty  /  ​Tiriti weighting (otherwise 
called the Treaty  /  ​Tiriti standard) in nine statutes relevant to this report. The 
Treaty  /  ​Tiriti weighting is the wording that reflects the strength of the relevant 
Treaty  /  ​Tiriti obligation in a particular provision, and the emphasis to be placed 
accordingly on the Treaty  /  ​te Tiriti – be it a purpose, descriptive, or operative pro-
vision.25 These weightings can range from wording like ‘consider’ or ‘have regard 
to’ to more substantive statutory duties like ‘give effect to’ or ‘uphold’. Cabinet 
decided that ‘references within scope of the review should be amended so that, 
in situations where a “Treaty standard” is needed, which indicates the strength 
or nature of the Treaty obligation, no higher standard than “take into account” is 
used’.26

In practice, this means that the Treaty  /  ​Tiriti weighting in the following provi-
sions will be changed from their original wording (such as ‘give effect’ or ‘uphold’) 
to ‘take into account’  :

ӹӹ section 3A of the Climate Change Response Act  ;27

ӹӹ section 15(3) of the Criminal Cases Review Commission Act  ;
ӹӹ section 5 of the Crown Pastoral Land Act  ;
ӹӹ section 4 of the Data and Statistics Act  ;
ӹӹ section 9 of the Digital Identity Services Trust Framework Act  ;
ӹӹ section 12 of the Exclusive Economic Zone and Continental Shelf (Environ

mental Effects) Act  ;
ӹӹ section 9(1)(a) of the Mental Health and Wellbeing Commission Act  ;
ӹӹ section 6 of the Pae Ora (Healthy Futures) Act  ; and
ӹӹ section 19(1)(b)(i) of the Water Services Authority – Taumata Arowai Act.28

In the relevant Cabinet paper, Minister Goldsmith noted that ‘no [Treaty  /  ​Tiriti] 
standard at all is likely to be required’ in some provisions, including ‘long titles 
and purposes clauses’.29 The various in-scope purpose provisions of Cabinet’s deci-
sion were marked as ‘N  /  ​A’ in regard to the Treaty  /  ​Tiriti weighting change for this 

24.  Submission 3.4.45(a), p 20  ; see also submission 3.4.45, p 3
25.  Document A61, p 21
26.  Submission 3.1.35(a), p 144
27.  We note that this provision is also being amended to be a solely descriptive provision rather 

than a mix of descriptive and operative  : see submission 3.4.45(a), p 20. The clause, instead of being 
a source of operative obligations, would simply cross-reference to other provisions in the Act. The 
cross-referenced subsections would also be amended to ensure consistency with section 3A. This 
change would be ‘policy neutral’ and the ‘legal effect would be unchanged’, according to Minister 
Goldsmith  : see submission 3.4.45(a), p 32.

28.  Submission 3.1.35(a), pp 14–15  ; doc A61, p 21. We note that there are consequential amendments 
to the Treaty  /  ​Tiriti weightings contained in cross-references to these sections which were agreed to 
by Cabinet but which we have not listed separately here  : see submission 3.1.35(a), pp 14–15.

29.  Submission 3.1.35(a), p 5
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reason.30 Cabinet did, however, authorise the Minister of Justice ‘in consultation 
with the Ministerial Oversight Group and the Minister responsible for each Act, to 
make further decisions, in line with the policy decisions agreed by Cabinet’.31

Crown counsel informed that, in Hūtia te Rito, the Tribunal said these purpose 
provisions were ‘subject to a further decision by the Minister of Justice, supported 
by Ministry of Justice advice’.32 Mr Kibblewhite and Ms Greaney advised us that 
the application of the Treaty  /  ​Tiriti weighting proposal to two purpose provisions 
– section 3(e) of the Data and Statistics Act, and section 4(1)(f) of the Oranga 
Tamariki Act – was yet to be determined.33 At the hearing, they confirmed that 
the long title of the Environment Act was not subject to change as its Treaty  /  ​Tiriti 
weighting of ‘full and balanced account is taken’ was already equivalent to ‘take 
into account’.34 Some weeks after the hearing, the Tribunal was informed that 
on 20 May 2026 the Minister of Justice decided to retain the wording in section 
4(1)(f) of the Oranga Tamariki Act, but to amend the ‘give effect to’ Treaty  /  ​Tiriti 
weighting in section 3(e) of the Data and Statistics Act.35 Minister Goldsmith 
verbally confirmed these decisions with officials after consultation with the 
Ministerial Oversight Group (‘the Oversight Group’) on 16 June 2026.36 We further 
consider the proposed amendment to this provision of the Data and Statistics Act 
in chapter 4 of our report.

During our hearings, we noted that the descriptive Treaty  /  ​Tiriti provision 
within the Plant Variety Rights Act appeared to contain a Treaty  /  ​Tiriti weighting 
higher than ‘take into account’. Section 4 of the Act states that the Act ‘recognises 
and respects the Crown’s obligations under the principles of Te Tiriti o Waitangi  /  ​
the Treaty of Waitangi in relation to the law on plant variety rights’. However, 
this provision was listed as ‘N  /  ​A’ in the appendix to the Cabinet paper under the 
Treaty  /  ​Tiriti weighting proposal. When asked about this at hearing, Ms Greaney 
and Mr Kibblewhite advised that the Treaty  /  ​Tiriti weighting in this section was 
not being lowered, as it was effectively already at the ‘take into account’ standard.37 
On 26 June 2026, the Crown filed material with the Tribunal which included a 
letter to the National Iwi Chairs Forum providing updates on the progress of the 
reform. In a table setting out the changes which is appended to the letter, sec-
tion 4 of the Plant Variety Rights Act is listed as being subject to the Treaty  /  ​Tiriti 
weighting change.38 We therefore proceed on the basis that this Treaty weighting 
is to be changed.

30.  Submission 3.1.35(a), pp 14–15
31.  Submission 3.1.35(a), p 145
32.  Wai 3553 ROI, submission 3.2.19, p 2
33.  Document A61, pp 26–27
34.  Transcript 4.1.1, pp 85–86
35.  Submission 3.4.45, p 2
36.  Submission 3.4.45, p 3
37.  Transcript 4.1.1, pp 85–86
38.  Submission 3.4.45(a), p 36
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(3)  The specification of provisions
There are two provisions that Cabinet agreed should be further specified, subject 
to advice from the relevant agencies  : section 14(a) of the Data and Statistics Act 
and section 8 of the Hazardous Substances and New Organisms Act.

Cabinet agreed that section 14(a) of the Data and Statistics Act ‘should provide 
further specificity as to Māori interests, but that if amendment is not practical, 
or may have unintended consequences, the clause should be retained’.39 When 
asked, Minister Goldsmith advised us on 28 May 2026 that, in regard to the Data 
and Statistics Act, ‘[n]o decisions have been taken on this matter and I am still to 
consult my Ministerial colleagues’.40 On 26 June 2026, Crown counsel filed a brief-
ing paper with the Tribunal, signed and dated by the Minister on 20 May 2026, in 
which he indicated his preference that section 14(a) be retained as it is, without 
amendment (barring the change to the Treaty  /  ​Tiriti weighting already decided 
by Cabinet).41 On 16 June 2026, following consultation with the Oversight Group 
and responsible Ministers, the Minister conveyed his final decision to officials that 
section 14(a) not be made more specific.42

Cabinet noted that the amendments to these two Acts will ‘require subsequent 
policy decisions, and that depending on the extent of additional work required, 
amendments may need to be progressed through alternate legislative processes’.43 
In regard to section 8 of the Hazardous Substances and New Organisms Act, 
Cabinet agreed to replace the ‘general operative clause’ with ‘a descriptive clause 
identifying specific measures to be complied with’.44 The Minister sought and 
was granted authority by Cabinet to, in consultation with the Oversight Group 
and the relevant responsible Minister, ‘make further decisions on these and other 
matters’.45

Cabinet further invited the Minister of Justice and the Honourable Nicola Grigg, 
Minister for the Environment, to ‘update Cabinet on the progress of the proposed 
amendments’ to the Hazardous Substances and New Organisms Act when the 
Minister of Justice ‘submits a paper to the Cabinet Legislation Committee seeking 
approval to introduce a Bill’.46 Mr Kibblewhite and Ms Greaney advised us that 
policy work is ongoing, and the detail of any amendment is subject to decisions 
to be made under the authority conferred by Cabinet.47 On 25 June, Minister 
Goldsmith informed the National Iwi Chairs Forum that ‘Ministers [were] actively 
considering options to make this provision more specific’, including converting 

39.  Submission 3.1.35(a), p 144
40.  Document A65, p [5]
41.  Submission 3.4.45(a), pp 5, 7
42.  Submission 3.4.45, p 1
43.  Submission 3.1.35(a), p 145
44.  Submission 3.1.35(a), p 144
45.  Submission 3.1.35(a), pp 4–5, 145
46.  Submission 3.1.35(a), p 144
47.  Document A61, pp 23–24
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section 8 to a descriptive provision – but did not confirm whether any final deci-
sions have been made.48

(4)  The standardisation of references to the Treaty  /  ​te Tiriti
The Cabinet decision which affected all the legislation in scope, barring those 
provisions to be repealed, concerned the wording of references to the principles 
of the Treaty  /  ​te Tiriti. Importantly, Cabinet did not agree to remove references to 
Treaty  /  ​Tiriti principles.49 However, it did agree that ‘to standardise Treaty provi-
sions, a reference to both the Treaty of Waitangi and te Tiriti o Waitangi should 
be used in all instances’.50 For our purposes, the affected statutes either already 
referenced both the Treaty and te Tiriti, or they refenced ‘the Treaty of Waitangi’ 
alone (see appendix  I).51 We make observations about this change later in our 
report, at section 4.3.2.

(5)  The applicability of Cabinet’s decisions to future legislation
There was an important forward-looking element of Cabinet’s decision, which has 
implications for all future legislation that may contain a Treaty  /  ​Tiriti provision. 
In the Cabinet paper, Minister Goldsmith proposed the ‘approach to standardisa-
tion agreed by Cabinet should be applied to other legislation projects currently 
underway and to . . . ensure the benefits of increased certainty across the statute 
book is maintained’.52 He also recommended that, for future legislation, ‘where 
the Treaty is considered to be relevant, a standard-form descriptive Treaty clause 
should be included as the presumed preference, unless it is inappropriate in the 
circumstances’.53 Cabinet agreed to these two proposals.54

In the broader context of the Cabinet paper, we take this agreement to mean 
that ‘unless inappropriate’, a descriptive provision with a Treaty  /  ​Tiriti weighting 
of no higher than ‘take into account’, with a reference to Treaty  /  ​Tiriti principles, 
will be employed in all future legislation containing a Treaty  /  ​Tiriti provision. We 
note that, when the Tribunal requested clarification from Minister Goldsmith on 
what these ‘standard form’ provisions would look like, he responded that ‘the form 
and text of the proposed standard form clauses is subject to further advice from 
officials and legislative drafting’.55 He also advised, in response to our question 
on when such descriptive provisions would be ‘inappropriate’, that ‘the question 
of appropriateness would be determined on a case-by-case basis’.56 We return to 

48.  Submission 3.4.45(a), p 35
49.  Submission 3.1.35(a), p 144
50.  Submission 3.1.35(a), p 144
51.  We note that the Education and Training Act is an exception to this. For example, section 9 of 

the Act refers only to ‘te Tiriti o Waitangi’ both in the title and throughout the body of the provision.
52.  Submission 3.1.35(a), p 6
53.  Submission 3.1.35(a), p 6
54.  Submission 3.1.35(a), pp 144–145
55.  Document A65, p [6]
56.  Document A65, p [6]
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discuss the potential impacts of the preference for the ‘take into account’ weight-
ing to be used in any future Treaty  /  ​Tiriti provisions in chapter 4.

(6)  Potential changes to appointment provisions and the duties of non-core 
Crown actors
In his Cabinet paper, Minister Goldsmith noted that there were further changes 
contemplated by the Advisory Group who supplied its advice to Cabinet concern-
ing clarification of the ‘extent and nature of [the] Treaty responsibilities imposed 
on Crown entities or non-Crown actors’.57 The Advisory Group also ‘recom-
mended standardising the formulation for appointment clauses’ that related to the 
Treaty  /  ​te Tiriti.58 The Minister noted he would ‘receive further advice on these 
matters from [his] officials, who will work with Crown Law and the Parliamentary 
Counsel Office as the Bill progresses’.59 Cabinet noted that the Advisory Group 
made these ‘technical observations’ and subsequently authorised the Minister of 
Justice to progress work on related amendments as part of his process of mak-
ing ‘further decisions, in line with the policy decisions agreed by Cabinet, on any 
minor and technical issues that arise during [the] drafting of the Bill’.60

After our hearing, Crown counsel informed the Tribunal that the appointment 
provision at section 47 of the Digital Identity Services Trust Framework Act was 
subject to such a further decision.61 However, on 25 June 2026, the Minister wrote 
to the National Iwi Chairs Forum, informing them that this provision would not 
be amended.62

Provisions in the following statutes were also subject to further decisions of 
Minister Goldsmith to ‘clarify the Treaty duties of non-core Crown actors’  :

ӹӹ the Criminal Cases Review Commission Act  ;
ӹӹ the Mental Health and Wellbeing Commission Act  ;
ӹӹ the Water Services Authority – Taumata Arowai Act  ; and
ӹӹ the Local Government Act.63

On 20 May 2026, Minister Goldsmith agreed to have ‘the text of provisions 
relating to non-Crown actors’ in these statutes ‘amended where necessary to 
ensure that they do not imply a direct Treaty relationship’.64 On 25 June, Minister 
Goldsmith told the National Iwi Chairs Forum these provisions ‘should be 
drafted in a way that avoids the implication that those entities have direct Treaty 

57.  Submission 3.1.35(a), p 6
58.  Submission 3.1.35(a), p 6. Appointment provisions are provisions ‘requiring an individual 

(such as a commissioner), or one or more members of a group (generally agencies or boards), to have 
capability in relation to the Treaty’  : see submission 3.1.35(a), p 96. An example of an appointment 
provision in scope of Cabinet’s February 2026 decision is section 47(2)(b)(ii) of the Digital Identity 
Services Trust Framework Act, which requires the trust framework board to include members with 
‘expert knowledge in the principles of te Tiriti o Waitangi  /  ​the Treaty of Waitangi’.

59.  Submission 3.1.35(a), p 6
60.  Submission 3.1.35(a), p 145
61.  Submission 3.4.10, p 6
62.  Submission 3.4.45(a), p 32
63.  Submission 3.4.10, p 6
64.  Submission 3.4.45(a), p 20
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obligations’.65 However, we have not been given any information about the precise 
nature of these amendments.

(7)  Converting provisions to a ‘standard form’ descriptive provision
One change we have been advised of, but provided little to no information on, is to 
amend certain provisions in-scope of the review to a ‘new standard form descrip-
tive clause, if appropriate’. On 20 May 2026, the Minister agreed ‘that descriptive 
provisions in scope of the review be amended, where appropriate, to adopt a 
standard form descriptive Treaty clause’.66 The Minister of Justice informed the 
National Iwi Chairs Forum on 25 June 2026 that this decision applied to  :

ӹӹ section 3A of the Climate Change Response Act  ;
ӹӹ section 4 of the Data and Statistics Act  ;
ӹӹ section 9 of the Digital Identity Services Trust Framework Act  ;
ӹӹ section 12 of the Exclusive Economic Zone and Continental Shelf (Environ

mental Effects) Act  ;
ӹӹ section 8 of the Hazardous Substances and New Organisms Act  ;
ӹӹ section 4 of the Local Government Act  ;
ӹӹ section 6 of the Pae Ora (Healthy Futures) Act  ; and
ӹӹ section 4 of the Plant Variety Rights Act.67

The Treaty  /  ​Tiriti weighting in these provisions is to change where they are 
higher than ‘take into account’, as per Cabinet’s February 2026 decision (see sec-
tion 1.1.2(2) above). We also know that the current proposal is to convert section 
8 of the Hazardous Substances and New Organisms Act, an operative provision, 
into a descriptive provision, though the ways it will be specified have not yet been 
decided.68 On 20 May 2026, Minister Goldsmith decided that section 3A of the 
Climate Change Response Act will be converted to a purely descriptive provision, 
though the legal effect of the provision will remain ‘unchanged’ according to 
Ministry of Justice officials.69 However, it is unclear what additional changes to the 
wording of the provisions will occur under this decision.

The Minister agreed on 20 May that ‘the design of a standard form descriptive 
provision be led by [the Parliamentary Counsel Office], in consultation with the 
Ministry of Justice and Crown Law’.70 When we asked the Minister what such a 
‘standard form’ provision would look like, he responded on 28 May that ‘[t]he 
form and text of the proposed standard form provisions [are] subject to further 
advice from officials and legislative drafting’.71 Ministry of Justice officials did con-
firm in a later briefing related to the Education and Training Act 2020 that ‘[t]he 
new standard form descriptive provision will not go beyond “take into account” ’, 

65.  Submission 3.4.45(a), p 32
66.  Submission 3.4.45(a), p 19  ; submission 3.4.45, p 3
67.  Submission 3.4.45(a), pp 33–36
68.  Submission 3.4.45(a), p 31
69.  Submission 3.4.45(a), p 20
70.  Submission 3.4.45(a), p 19
71.  Document A65, p [6]
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but beyond this we know little.72 On 26 June 2026, Minister Goldsmith advised the 
National Iwi Chairs Forum that ‘[t]he design of a standard form descriptive Treaty 
provision has not been determined at this stage’.73

(8)  The unknown changes
We have already noted that, in the absence of the text of any amending legis-
lation being made available to us, we are unaware of the exact wording of the 
changes contemplated by the Minister beyond the specific changes agreed upon in 
February 2026. The text of any Bill to be introduced to the House will be subject to 
the confirmation of Cabinet.74

After making its decisions in February 2026, Cabinet ‘invited the Minister of 
Justice to issue drafting instructions to the Parliamentary Counsel Office to give 
effect to the above decisions’.75 The first tranche of drafting instructions was issued 
on 3 March 2026, and it appears that a second tranche of drafting instructions 
was issued sometime in June 2026.76 A further third tranche is expected at a later 
stage.77

Importantly, Cabinet both noted that the Advisory Group made ‘further tech-
nical observations relating to drafting’ and authorised the Minister of Justice to 
make further decisions ‘on any minor and technical issues that arise during draft-
ing of the Bill’.78 While several of these ‘technical’ decisions were either made or 
progressed on 20 May 2026, as recorded above, we expect further decisions to be 
made later in the process. Crown counsel later informed us that these ‘drafting 
matters’ include

any and all provisions in scope of the review and is intended as a general reference to 
observations on the drafting of legislation made by the Ministerial Advisory Group in 
its report. This includes, but is not limited to, observations as to preferred terminol-
ogy, headings, and reducing variation in language.79

As such, further changes to these Treaty  /  ​Tiriti provisions could be made in any 
amending legislation Cabinet ultimately approves for introduction to the House – 
changes that we are simply unaware of at this stage.

1.2  The Procedural History of the Urgent Inquiry
On 21 April 2026, the Tribunal received an application for urgency from the claim-
ants for Wai 682, the Ngāti Hine Lands, Forests and Resources Claim, concerning 

72.  Submission 3.4.45(a), p 27
73.  Submission 3.4.45(a), p 32
74.  Document A61, p 30
75.  Submission 3.1.35(a), p 145
76.  Submission 3.4.45(a), pp, 4, 16  ; submission 3.4.45, p 3
77.  Submission 3.4.45(a), p 16
78.  Submission 3.1.35(a), p 145
79.  Submission 3.4.10, p 6
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the Crown’s proposal to repeal or otherwise amend Treaty  /  ​Tiriti provisions in 
legislation, as agreed by Cabinet in February 2026.80 The urgency application was 
filed in the names of Reweti Paraone, Erima Henare, Pita Tipene, and Waihoroi 
Shortland on behalf of Te Rūnanga o Ngāti Hine on behalf of the descendants of 
Torongare and Hauhaua (‘the Wai 682 claimants’).81 Accompanying the applica-
tion for urgency was a statement of claim encompassing the same issues.82 The 
claimants alleged that the Crown’s decision to repeal and amend the Treaty  /  ​Tiriti 
provisions in a range of legislation will materially prejudice Ngāti Hine by disem-
powering and marginalising their interests in the application and operation of law 
and policy, in breach of the principles of the Treaty  /  ​te Tiriti.83

On 22 April 2026, the Deputy Chairperson of the Tribunal, Judge Sarah Reeves, 
directed the Crown and any interested parties to respond to the application for 
urgency no later than midday 6 May 2026.84 Between 21 April and 15 May 2026, 
the Tribunal received 31 submissions in support of the urgency. A total of 56 par-
ties were ultimately granted interested party status to the urgent application and 
inquiry (see appendix II).85 On 29 April 2026, Judge Reeves referred the decision 
for urgency to the Chairperson, Chief Judge Dr Caren Fox.86

The Crown filed a submission opposing the application for urgency on 1 May 
2026, on the grounds that the issues raised had already been covered by the 
Tribunal in its Ngā Mātāpono  /  ​The Principles reports.87 The Crown also raised 
concern that the Wai 682 claimants were asking the Tribunal to inquire into the 
Crown’s application of past Tribunal recommendations, a matter outside the 
Tribunal’s jurisdiction.88 In response, the claimants argued that the claim related to 
new issues and thus required the Tribunal’s consideration.89

Chief Judge Fox granted the application for urgency on 6 May 2026.90 In grant-
ing urgency, Chief Judge Fox considered that the proposed changes raised ‘real 
concerns about the impact on Māori’ across a range of areas, particularly where 
changes to the legislation would ‘no longer provide Māori with treaty protec-
tions’.91 Further, she noted that Cabinet’s 23 February 2026 decision represented ‘a 
significant change in the Crown’s progression of its Treaty Clause Review policy’ 

80.  Submission 3.1.1, p 1
81.  Submission 3.1.1, p [1]
82.  Statement of claim 1.1.1
83.  Statement of claim 1.1.1, pp 2, 5–6
84.  Memorandum 2.5.2, p 2
85.  Submissions 3.1.4–3.1.6, 3.1.7, 3.1.8, 3.1.9, 3.1.10–3.1.21, 3.1.24–3.1.29, 3.1.36, 3.1.59, 3.1.61, 3.1.63, 

3.1.65, 3.1.67, 3.1.69  ; see also memoranda 2.5.1, 2.5.6, 2.5.6(a), 2.5.8
86.  Memorandum 2.5.3, p 2
87.  Submission 3.1.22, pp 1–2. In 2024 and 2025, the Tomokia Ngā Tatau o Matangireia – the 

Constitutional Kaupapa Inquiry Tribunal released parts I, II, and III of Ngā Mātāpono  /  ​The Principles  : 
The Report of the Tomokia Ngā Tatau o Matangireia – the Constitutional Kaupapa Inquiry Panel on 
the Crown’s Treaty Principles Bill and Treaty Clause Review Policies. We refer to each report more 
specifically later in this chapter.

88.  Submission 3.1.22, p 6
89.  Submission 3.1.23, p 3
90.  Memorandum 2.5.1, p 18
91.  Memorandum 2.5.1, p 17
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which the Tribunal had not considered in Ngā Mātāpono Part III.92 As such, Chief 
Judge Fox considered the application for urgency to relate to new Crown actions 
and therefore to be covered by section 6(2) of the Treaty of Waitangi Act 1975 
which empowers the Tribunal to inquire into novel acts, omissions, policies, and 
practices of the Crown.93 She also confirmed that ‘the decision to grant urgency is 
not a decision to monitor the Crown’s adoption (or not) of prior Tribunal recom-
mendations’ as those recommendations did not relate to the repeals and other 
amendments captured in Cabinet’s decision.94

When granting the urgency, Chief Judge Fox appointed a panel comprising her-
self as presiding officer alongside Derek Fox, Dr Paul Hamer, and Kevin Prime.95 
After claimant and interested party evidence was filed for the inquiry, it became 
apparent that Mr Prime had personal connections to two witnesses. Mr Prime 
recused himself from the inquiry panel due to the possible perception of bias.96

On 19 May 2026, after receiving feedback from the Crown, claimants and inter-
ested parties, a Tribunal statement of issues for the inquiry was finalised.97 This 
Statement of Issues is included in full as appendix III.

On 22 May 2026, the claimants and interested parties requested that the Tribunal 
summon Minister Goldsmith to present evidence as the author of the policy in 
his role as Minister of Justice.98 Chief Judge Fox ultimately declined the applica-
tion, but did issue questions for the Minister to answer in writing.99 Minister 
Goldsmith’s replies were received in writing the evening of 28 May 2026.100

On 11 May 2026, Chief Judge Fox confirmed a two-day urgent hearing on 
2 and 3 June 2026.101 The hearing was held in person at the James Cook Hotel, 
Wellington.102 Given the time constraints imposed by the urgent hearing, we 
decided that, although the Tribunal had received briefs of evidence from over 50 
individuals in support of the claimants and interested parties, it would only hear 
from 24 witnesses.103 For completeness, we note that the remainder of the evidence 
filed on the papers has been considered for the purposes of this report. The Crown 
confirmed on 25 May 2026 that it did not wish to cross-examine any claimant or 
interested party witnesses.104 Andrew Kibblewhite (Secretary of Justice and Chief 

92.  Memorandum 2.5.1, p 16
93.  Memorandum 2.5.1, pp 15–16
94.  Memorandum 2.5.1, p 17
95.  Memorandum 2.5.1, p 18
96.  Memorandum 2.5.10, pp 2–3
97.  Memorandum 2.5.7  ; Tribunal statement of issues 2.5.7(a)
98.  Submission 3.3.3, pp 16–17  ; submission 3.1.92, pp 2–6  ; submission 3.1.98, pp 2–6  ; see also sub-

mission 3.1.90(a)
99.  Memorandum 2.5.9, pp 2–3  ; memo 2.5.9(b), pp 1–4
100.  Document A65, pp [4]–[7]
101.  Memorandum 2.5.5, p 2  ; memo 2.5.7, p 4
102.  Memorandum 2.5.14, p 3
103.  Memoranda 2.5.9, 2.5.9(c)
104.  Submission 3.1.86, p 1
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Executive, Ministry of Justice) and Caroline Greaney (Deputy Secretary (Policy), 
Ministry of Justice) were the only Crown witnesses to present at the hearing.105

Following the hearing, claimants and interested parties were directed to file 
closing submissions by 9 June 2026. Crown closings were further directed to be 
filed by 12 June 2026. Reply submissions from the claimants and interested parties 
in response to the Crown were directed to be filed no later than 16 June 2026.106 
Ultimately, the last of these submissions were received by the Tribunal on 22 June 
2026.107

1.3  The Tribunal’s Jurisdiction
The Tribunal must inquire into every claim before it, which under section 6(1) of 
the Treaty of Waitangi Act 1975 includes claims that any Māori or group of Māori 
is likely to be prejudicially affected ‘by any policy or practice (whether or not 
still in force) adopted by or on behalf of the Crown, or by any policy or practice 
proposed to be adopted by or on behalf of the Crown’. Significantly, the Tribunal 
may not inquire into Bills before the House of Representatives, unless that Bill has 
specifically been referred to the Tribunal pursuant to section 8 of the Act.108

This is a report about both past and future Crown action – the decision taken by 
Cabinet in February 2026 and the future legislative changes contemplated by the 
amendments Cabinet agreed to. Cabinet’s decision is a substantive action taken in 
the policy process towards the reforms. The decision itself is a past Crown action 
that must be evaluated for its Treaty  /  ​Tiriti-consistency, as alleged in the claim 
filed by the Wai 682 claimants.109

Cabinet also made substantive policy decisions that shape future amendments 
to legislation and authorise the Minister of Justice to take particular actions in 
pursuit of those policy decisions.110 Throughout this inquiry, the Crown has repeat-
edly told us that the decisions taken by Cabinet in February 2026 are not final, and 
Crown counsel invited the Tribunal to bear the ‘not yet finalised’ nature of the 
reforms in mind when assessing the effects of Cabinet’s amendment decisions.111

In the words of Minister Goldsmith  :

Policy decisions are not final decisions. Legislative proposals by Cabinet remain 
subject to various inputs, including advice of officials and public consultation. 
The prospect of change endures, until, ultimately, third reading and enactment. 
Parliamentary process clearly contemplates public participation influencing the final 

105.  Memorandum 2.5.14(a), pp 1–2
106.  Memorandum 2.5.12, p 2
107.  Submission 3.3.62
108.  Treaty of Waitangi Act 1975, s 6(6)
109.  Statement of claim 1.1.1
110.  Submission 3.1.35(a), pp 143–147
111.  Submission 3.3.51, pp 1–2
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shape of legislation, including at Select Committee. Parliamentary process is intended 
to enable precisely that.112

For clarity, we emphasise that even though the proposed amendments have not 
been finalised, the Tribunal has jurisdiction to inquire into this claim issue and 
the potential impacts of the proposals. The Tribunal’s jurisdiction does not solely 
concern past actions of the Crown. The changes decided by Cabinet in February 
2026 constitute legislative proposals, as the Minister himself has acknowledged, 
and these proposals are the subject of the claim before us.113 Additionally, the 
actions of the Minister of Justice, acting pursuant to the authorisation granted by 
Cabinet, are actions done or omitted – or proposed to be done or omitted – by or 
on behalf of the Crown. The claimants allege these matters are inconsistent with 
the principles of the Treaty  /  ​te Tiriti.114 Therefore, the jurisdiction of the Waitangi 
Tribunal is engaged, and the Tribunal must inquire into the claim.

Once Cabinet takes a decision to introduce any amending legislation and it is 
introduced to the House, the Tribunal will lose its jurisdiction to inquire into the 
changes as per section 6(6) of the Treaty of Waitangi Act 1975. The Crown has 
consistently told us that it will not be introducing any amending legislation before 
early August 2026.115 There is thus a narrow and critical window in which the 
Tribunal’s assistance can be provided. As such, we have released this report now, to 
enable Cabinet to consider our findings and recommendations before making the 
all-important decision to introduce any amendments to the House.

1.4  The Crown’s Decision Not to Cross-Examine Witnesses
1.4.1  The parties’ arguments on this matter
During our hearings, Crown counsel did not cross-examine any claimant or inter-
ested party witnesses, nor did they file any questions in writing subsequent to the 
hearing.116 Counsel for several interested parties argued that, in light of this, the 
Tribunal should treat the evidence as ‘accepted’ and ‘unchallenged’.117 Interested 
party counsel further argued that ‘[o]n established principles, where a party with a 
full and fair opportunity to cross-examine declines it, the Tribunal may treat that 
evidence as accepted and give it full weight’.118 Counsel for Wai 3481 submitted that 
the ‘Tribunal can draw an inference and accept the evidence filed on the record 
of inquiry as being true and correct’.119 Counsel for Ngāti Torehina ki Matakā 

112.  Document A65, p [3]
113.  Document A65, p [3]  ; statement of claim 1.1.1, pp 5–8
114.  Statement of claim 1.1.1, pp 2–5
115.  Submission 3.3.51, p 9  ; doc A61, p 30
116.  Submission 3.3.51, p 2  ; transcript 4.1.1, p 308
117.  Submission 3.3.53, p 8  ; see also submission 3.3.30, p 3  ; submission 3.3.42, p 8  ; submission 

3.3.55, p 7
118.  Submission 3.3.30, p 12
119.  Submission 3.3.42, p 8
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argued that the Crown had a duty to cross-examine in these proceedings as per 
the Evidence Act 2006, citing clause 6(2) of schedule 2 to the Treaty of Waitangi 
Act 1975 – which states that, aside from the Tribunal’s general discretion to accept 
broader forms of evidence than a court, the Evidence Act applies. Counsel argued 
that ‘the duty to cross-examine under section 92 of the Evidence Act subsequently 
applies to the Tribunal as if it were a court’.120 As such, the Tribunal may accept the 
evidence in making its findings.121

For their part, Crown counsel argued that the Crown’s approach in this inquiry 
was ‘to listen to and understand the concerns of the claimants and interested 
parties’ and that this was ‘an appropriate stance’ particularly due to the amount 
of evidence filed and the significant time constraints impacting the inquiry.122 
Crown counsel also cited section 92 of the Evidence Act 2006, but argued that 
the Crown was under no obligation to cross-examine witnesses, given the nature 
of the current proceedings (that is, a commission of inquiry hearing, as opposed 
to a court hearing as specified in section 92.)123 Crown counsel argued that their 
lack of cross-examination ‘ought not to affect the Tribunal’s task in assessing the 
evidence’.124

1.4.2  Tribunal discussion
Under clause 6(1) of schedule 2 to the Treaty of Waitangi Act 1975, the Tribunal has 
a broad discretion to receive and consider any evidence that may be of assistance 
to deal effectively with the matters before it, whether or not that evidence would 
otherwise be admissible in a court of law. While clause 6(3) of schedule 2 provides 
that the Evidence Act 2006 applies to the Tribunal as if it were a court, this occurs 
within a framework that recognises the Tribunal’s flexibility in matters of evidence 
and procedure.

The purpose of cross-examination is to identify, test, and challenge disputed 
aspects of a witness’s evidence. Section 92 of the Evidence Act reflects the long-
standing principle that where a party seeks to advance evidence that contradicts 
a witness on a significant matter in issue, that witness should generally be given 
an opportunity to address the challenge. The provision recognises that the reli-
ability and weight of contradictory evidence may be affected where such matters 
are not put to the witness. While we accept the Crown’s submission that section 
92 does not impose an absolute obligation requiring cross-examination in every 
proceeding, the section nevertheless reflects an important procedural expectation  : 
significant disputes about evidence are ordinarily identified through questioning 
so that the Tribunal may properly assess them.

120.  Submission 3.3.55, pp 2–4
121.  Submission 3.3.55, pp 5–6
122.  Submission 3.3.51, p 2
123.  Submission 3.3.51, p 2
124.  Submission 3.3.51, p 2
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In the present inquiry, the Crown expressly chose not to cross-examine wit-
nesses for the claimants and interested parties. That was a course open to it. But 
the consequence of its decision not to do so means that its contrary view on mat-
ters raised by the witnesses has not been available to us in writing our report. That 
was its choice.

Thus, the only important consideration for us is the weight to be attached to 
untested evidence. This depends on the quality of that evidence and the extent to 
which other material before the Tribunal either supports or undermines it. The 
quality of the evidence before us was in the main reliable and useful, and when 
combined with the other material before us, presents a comprehensive case upon 
which we can make findings on whether the Crown has acted in a manner consist-
ent with the principles of the Treaty of Waitangi  /  ​Te Tiriti o Waitangi.

1.5  The Treaty / ​te Tiriti Context Relevant to this Urgent Inquiry
In their submissions for this urgent inquiry, the claimants and interested parties 
argued that a range of Treaty  /  ​Tiriti principles were engaged by the claim issues 
before us, and referenced several past Tribunal reports with specific jurisprudence 
they deemed applicable to the issue at hand. In the section below, we set out the 
Treaty  /  ​Tiriti principles we consider relevant to the current inquiry, along with 
specific jurisprudence on matters we consider pertinent to an assessment of the 
Treaty  /  ​Tiriti-consistency of the Crown’s conduct in this case. We note that we 
also adopt the broader jurisprudence on the origins and meanings of the prin-
ciples of the Treaty  /  ​te Tiriti and the discussion of the wider place of the Treaty  /  ​te 
Tiriti in Aotearoa New Zealand’s constitutional arrangements as discussed in Ngā 
Mātāpono  /  ​The Principles  : The Interim Report on the Crown’s Treaty Principles Bill 
and Treaty Clause Review Policies (2024).125

1.5.1  Relevant Treaty  /  ​Tiriti principles
(1)  Tino rangatiratanga
A central Treaty  /  ​Tiriti principle applicable to the current inquiry is that of tino 
rangatiratanga. The Treaty  /  ​te Tiriti granted the Crown a form of governance 
(kāwanatanga) in exchange for the guarantee that Māori would retain their tino 
rangatiratanga, as per article 2.126 Multiple Tribunals have defined tino rangatira-
tanga as the authority of Māori to make decisions about and for their own people, 

125.  See Waitangi Tribunal, Ngā Mātāpono  /  ​The Principles  : The Interim Report of the Tomokia Ngā 
Tatau o Matangireia – The Constitutional Kaupapa Inquiry Panel on The Crown’s Treaty Principles Bill 
and Treaty Clause Review Policies – Pre-publication Version (Wellington  : Waitangi Tribunal, 2024), 
chs 2, 3. We refer to this report as Ngā Mātāpono Part I from here onwards.

126.  Waitangi Tribunal, Ngā Mātāpono Part  I, pp 70–71  ; Waitangi Tribunal, Te Mana Whatu 
Ahuru  : Report on Te Rohe Pōtae Claims, 6 vols (Lower Hutt  : Legislation Direct, 2023), vol 1, p xxxviii
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interests, and taonga.127 Crucially, tino rangatiratanga recognises the ‘pre-existing 
sovereign authority’ of Māori, ‘expressed as self-government and autonomy’.128 As 
such, the Treaty  /  ​Tiriti principle of tino rangatiratanga guarantees Māori the right 
to ‘apply their own tikanga or system of customs and laws’ to matters of particular 
relevance and importance to them.129

The relationship between the rangatiratanga and kāwanatanga spheres has 
been discussed in several Tribunal reports. In Ngā Mātāpono Part I, that Tribunal 
emphasised that tino rangatiratanga places restraints on the Crown’s kāwana-
tanga authority to govern, while itself being limited by the obligation to act as 
an equal Treaty  /  ​Tiriti partner with the Crown.130 In He Maunga Rongo  : Report 
on Central North Island Claims, Stage One (2008), the Tribunal stated that ‘the 
interface between these two authorities required negotiation and compromise on 
both sides’ and that this interface was itself ‘governed by the Treaty principles of 
partnership and reciprocity’.131

Further, in Hauora  : Report on Stage One of the Health Services and Outcomes 
Kaupapa Inquiry (2023), the Tribunal emphasised that tino rangatiratanga is not 
a guarantee of absolute or unqualified authority. It observed that, in working in 
partnership with Māori, ‘the Crown is not required to go beyond what is reason-
able in the prevailing circumstances. What is reasonable will change depending 
on the circumstances that exist at the time.’132 The same Tribunal emphasised that 
the Crown is nevertheless obliged to work cooperatively with Māori to find the 
correct balance between tino rangatiratanga and kāwanatanga.133 What is ‘reason-
able’ cannot be determined unilaterally by the Crown. As noted by Ngā Mātāpono 
Part I  :

Where there is an overlap or intrusion into the rangatiratanga sphere contemplated 
by Crown action or policies, open dialogue and engagement with Māori is required. 
This constitutional positioning of the Treaty  /  ​te Tiriti Māori–Crown relationship 
means that the Crown is required to engage with Māori on such important policies 

127.  Waitangi Tribunal, Te Whanganui a Tara me ona Takiwa  : Report on the Wellington District 
(Wellington  : Legislation Direct, 2003), p 74  ; Waitangi Tribunal, The Taranaki Report  : Kaupapa 
Tuatahi (Wellington  : GP Publications, 1996), pp 17–18  ; Waitangi Tribunal, Te Raupatu o Tauranga 
Moana  : Report on the Tauranga Confiscation Claims (Wellington  : Legislation Direct, 2004), p 19  ; 
Waitangi Tribunal, He Maunga Rongo  : Report on Central North Island Claims, Stage One, revised 
ed, 4 vols (Wellington  : Legislation Direct, 2008), vol  1, pp 173–174  ; Waitangi Tribunal, Te Kāhui 
Maunga  : The National Park District Inquiry Report, 3 vols (Wellington  : Legislation Direct, 2013), 
vol 1, pp 14–16  ; Waitangi Tribunal, Hauora  : Report on Stage One of the Health Services and Outcomes 
Kaupapa Inquiry (Lower Hutt  : Legislation Direct, 2023), p 30

128.  Waitangi Tribunal, Ngā Mātāpono Part I, p 70
129.  Waitangi Tribunal, Te Mana Whatu Ahuru, vol 1, p 183
130.  Waitangi Tribunal, Ngā Mātāpono Part I, p 70
131.  Waitangi Tribunal, He Maunga Rongo, vol 1, p 173
132.  Waitangi Tribunal, Hauora  : Report on Stage One of the Health Services and Outcomes 

Kaupapa Inquiry (Lower Hutt  : Legislation Direct, 2023), p 30
133.  Waitangi Tribunal, Hauora, p 142
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and to recognise and give effect to the guarantee of tino rangatiratanga in statute 
law.134

The idea that the Crown’s kāwanatanga right to make laws and govern does not 
supersede tino rangatiratanga but that they must exist in a respectful equilibrium 
for the healthy operation of the modern state is thus a strong thread in the consti-
tutional jurisprudence of the Tribunal.

(2)  Kāwanatanga and good government
The principle of kāwanatanga and the associated duties of good government are 
essential to assessing the Treaty  /  ​Tiriti-consistency of the Crown’s conduct here, as 
it concerns policy and legislative proposals which affect Māori interests. As above, 
the principle of kāwanatanga has been interpreted by the Tribunal as the Crown’s 
right to govern and make laws for the peace and good order of the country.135 As we 
have already noted, this authority is constrained by the article 2 guarantee of tino 
rangatiratanga. The Ngā Mātāpono Part I report observed  : ‘kāwanatanga must be 
exercised in accordance with the principle of good government and in a way that 
actively protects and does not diminish rangatiratanga’.136 In other words, while 
the Crown has the right to make laws and policy decisions, it must not diminish 
Māori rights and interests in doing so.

Past Tribunals have emphasised that kāwanatanga must be exercised in accord-
ance with the principle of good government. In He Whiritaunoka  : The Whanganui 
Land Report (2015), the Tribunal considered this principle to hold the Crown 
‘wholly responsible for complying with its own laws, rules, and standards’.137 As the 
Tribunal stated in Te Mana Whatu Ahuru  : Report on Te Rohe Pōtae Claims (2023), 
kāwanatanga was ‘to be used for the protection of Māori interests and in a manner 
that was consistent with Māori views about what was beneficial to them’ and it 
was ‘therefore not the supreme and unfettered power that the Crown believed it 
to be’.138

In expressing how the principles of kāwanatanga and good government inter-
sect in the sphere of policy-making, the Tribunal in Ko Aotearoa Tēnei  : A Report 
into Claims concerning New Zealand Law and Policy Affecting Māori Culture and 
Identity (2011) described the Crown as owing Māori ‘transparent policies’ forged 

134.  Waitangi Tribunal, Ngā Mātāpono Part I, p 70, p 71
135.  Waitangi Tribunal, Ngā Mātāpono Part I, p 71  ; Waitangi Tribunal, The Mokai School Report 

(Wellington  : Legislation Direct, 2000), p 10  ; Waitangi Tribunal, Taku Reo Kura, Taku Reo Kahurangi 
– Te Rerenga i Muai i Te Whakaputa (Wellington  : Waitangi Tribunal, 2025), p 52  ; Waitangi Tribunal, 
Tino Rangatiratanga me te Kāwanatanga  : The Report on Stage 2 of the Te Paparahi o Te Raki Inquiry 
Part 1, 6 vols (Lower Hutt  : Legislation Direct, 2023), vol 1, p 45

136.  Waitangi Tribunal, Ngā Mātāpono Part I, p 71
137.  Waitangi Tribunal, He Whiritaunoka  : The Whanganui Land Report, 3 vols (Lower Hutt  : 

Legislation Direct, 2015) vol 1, p 158
138.  Waitangi Tribunal, Te Mana Whatu Ahuru, vol 1, p 196
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within the Treaty  /  ​Tiriti partnership.139 In Ngā Mātāpono Part I, the Tribunal fur-
ther emphasised that ‘the constitutional status of the Treaty  /  ​te Tiriti should not be 
undermined by poorly designed, unjustifiable policies as that would be inconsist-
ent with the principle of good government’.140

(3)  Partnership
The principle of partnership is foundational to the Māori–Crown relationship. 
In The Napier Hospital and Health Services Report (2001), the Tribunal described 
this partnership as arising ‘from one of the Treaty’s basic objectives – to create the 
framework for two peoples to live together in one country’.141 As we have already 
canvassed with respect to the principles of tino rangatiratanga and kāwanatanga, 
neither party of this partnership may impose its will without entering into an 
‘ongoing dialogue’ in which the parties ‘act with the utmost good faith’.142 While 
this obligation runs in both directions, in Te Whanau o Waipareira Report (1998) 
the Tribunal emphasised ‘because the power imbalance in the Māori–Crown rela-
tionship favours the Crown, it is the Crown’s Treaty responsibility to ensure Māori 
are not disadvantaged in that relationship’.143 With respect to the development of 
policy, in Hautupua  : Te Aka Whai Ora (Maaori Health Authority) Priority Report 
Part 1 (2024) the Tribunal considered  :

It is incumbent on the Crown to ensure that all major policy on matters of sig-
nificance to Maaori are forged in partnership with them. Working in partnership also 
helps minimise the risk that the constitutional status of te Tiriti  /  ​the Treaty and its 
principles may be ‘undermined by poorly designed [and] unjustifiable policies’.144

In Ngā Mātāpono Part  I, the Tribunal explored the duty of the Crown to act 
reasonably and with utmost good faith as an essential pillar of the principle of 
partnership.145 It is also reflected in appendix A to the Cabinet Manual 2023, which 
notes that the courts and the Tribunal have emphasised ‘the [Treaty  /  ​Tiriti] parties’ 
shared obligation to act reasonably, honourably, and in good faith towards each 
other’.146 This duty took on a particular importance in this inquiry, as the claimants 

139.  Waitangi Tribunal, Ko Aotearoa Tēnei  : A Report into Claims concerning New Zealand Law 
and Policy Affecting Māori Culture and Identity, Te Taumata Tuatahi (Wellington  : Legislation Direct, 
2011), p 163

140.  Waitangi Tribunal, Ngā Mātāpono Part I, p 74
141.  Waitangi Tribunal, The Napier Hospital and Health Services Report (Wellington  : Legislation 

Direct, 2001), p 48
142.  Waitangi Tribunal, Te Mana Whatu Ahuru, vol 1, p 210
143.  Waitangi Tribunal, Te Whanau o Waipareira Report (Wellington  : GP Publications, 1998), 

pp xxvi, 16, 30
144.  Waitangi Tribunal, Hautupua  : Te Aka Whai Ora (Maaori Health Authority) Priority Report 

Part 1 – Pre-publication Version (Wellington  : Waitangi Tribunal, 2024), p 19  ; see also Waitangi 
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145.  Waitangi Tribunal, Ngā Mātāpono Part I, ch 3
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and several interested parties requested that the Tribunal make a finding that the 
Crown had acted in bad faith (see section 3.3.1(1)). Dr Carwyn Jones also provided 
us his expert opinion on this matter during the hearing, agreeing with the parties 
that this matter warranted a Tribunal finding of bad faith in addition to a finding 
that the proposed reforms and  /  ​or the actions of the Minister were inconsistent 
with this duty.147

We note that bad faith is a context-dependent concept characterised by recur-
ring themes, including improper purpose, conscious abuse of power, recklessness, 
misleading or deceptive conduct, and disloyalty.148 The clearest guidance on the 
meaning of bad faith is provided by IAG New Zealand Ltd v Dewes [2022] NZHC 
3555.149 This case concerned the Canterbury Earthquakes Insurance Tribunal’s 
costs jurisdiction. The High Court observed that bad faith is a serious allegation, 
whose meaning depends upon the context in which it arises.150 The court further 
observed that good faith and bad faith are ‘nuanced’ and ‘context driven’ concepts 
and that describing bad faith simply as the opposite of good faith is an oversim-
plification.151 Finally, the High Court cautioned against attempting to formulate 
an exhaustive list of conduct amounting to bad faith because such an inquiry is 
necessarily fact and context specific.152

We consider whether such a finding of bad faith is open to us in the circum-
stances of this claim in chapter 3 of our report.

The principle of partnership is also linked to the broader obligation to consult 
Māori, which is itself also informed by other Treaty  /  ​Tiriti principles like active 
protection. In He Maunga Rongo, the Tribunal considered ‘the Crown’s duty to 
inform itself of the views and wishes of Māori’ as ‘[v]ital to this partnership’.153 
Likewise, in Napier Hospital, the Tribunal noted this duty of the Crown to consult 
Māori, and stated ‘the mode of consultation should take appropriate account of 
Maori expectations and preferences’ – in other words, if the Crown’s preferred 
method of consultation was found unacceptable to Māori, the Crown should take 
reasonable steps to adjust its method.154

The extent of consultation necessary is dependent on the nature of the policy 
decisions the Crown seeks to make. The Tribunal in Ko Aotearoa Tēnei found that 
there may be some ‘occasions in which the Māori Treaty interest is so central and 
compelling that engagement should go beyond consultation to negotiation aimed 

147.  Document A58, p 13
148.  Garrett v Attorney-General [1997] 2 NZLR 332 (CA)  ; Morris v Interchem Agencies Ltd [2003] 

NZCA 140  ; New Zealand Tramways and Public Transport Employees Union v Mana Coach Services 
[2012] 1 NZLR 753 (CA)

149.  IAG New Zealand Ltd v Dewes [2022] NZHC 3555
150.  IAG New Zealand Ltd v Dewes [2022] NZHC 3555, at para 83
151.  IAG New Zealand Ltd v Dewes [2022] NZHC 3555, at paras 89–90
152.  IAG New Zealand Ltd v Dewes [2022] NZHC 3555, at para 92
153.  Waitangi Tribunal, He Maunga Rongo  : Report on Central North Island Claims, Stage One, 

revised ed, 4 vols (Wellington  : Legislation Direct, 2008), vol 2, p 423
154.  Waitangi Tribunal, The Napier Hospital and Health Services Report, p xxviii

1.5.1(3)
Te Tinihanga o ngā Mātāpono



23

at achieving consensus, acquiescence or consent’.155 Policy development that ‘goes 
to the heart of the Treaty  /  ​te Tiriti relationship’ would be one such instance.156

(4)  Active protection
The Treaty  /  ​Tiriti relationship is formed on the promise that the Crown actively 
protect Māori tino rangatiratanga. Māori entered into the Treaty  /  ​Tiriti partnership 
and agreed to the Crown’s powers with the understanding that their interests and 
authority would be protected. In the Tarawera Forest Report (2023), the Tribunal 
considered this a ‘fundamental principle’ of the Māori–Crown relationship.157 In 
Te Tau Ihu o te Waka a Maui  : Report on Northern South Island Claims (2008), the 
Tribunal stated that active protection ‘requires honourable conduct by, and fair 
processes from, the Crown, and full consultation with – and, where appropriate, 
decision-making by – those whose interests are to be protected’.158

In He Whenua Karapotia, he Whenua Ngaro  : Priority Report on Landlocked 
Māori Land in the Taihape Inquiry District (2025), the Tribunal emphasised that 
active protection requires not only present-day protection (a positive obligation) 
but also a responsibility to actively correct any past breaches of protection. For 
example, ‘where a resource or taonga has become vulnerable because the Crown 
previously failed to protect it, then the “Crown has a duty to restore the taonga” ’.159

As with the principle of partnership, the principle of active protection is linked 
to the Crown’s duty to consult. In The Māori Wards and Constituencies Urgent 
Inquiry Report (2025), the Tribunal summarised the Crown’s obligation of active 
protection as a ‘proactive’ responsibility which requires the Crown to make deci-
sions informed by appropriate consultation with Māori.160 Critically, the same 
Tribunal emphasised that active protection applies to all categories of Māori 
interest, including such ‘intangible properties’ as policy processes, local govern-
ment policies and practices, and political representation.161

(5)  Equity
Much of the evidence provided by claimant and interested party witnesses in this 
inquiry concerned the way in which the proposed reforms interface with policy 
processes that seek to reduce inequities amongst Māori. Article 3 of the Treaty  /  ​
te Tiriti guarantees Māori the same rights as ‘British subjects’ (now understood 

155.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuatahi, p 237  ; see also Waitangi 
Tribunal, Whaia te Mana Motuhake  /  ​In Pursuit of Mana Motuhake  : Report on the Māori Community 
Development Act Claim (Wellington  : Legislation Direct, 2015), pp 30–31

156.  Waitangi Tribunal, Ngā Mātapono Part I, p 76
157.  Waitangi Tribunal, Tarawera Forest Report (Wellington  : Legislation Direct, 2003), p 22
158.  Waitangi Tribunal, Te Tau Ihu o te Waka a Maui  : Report on Northern South Island Claims, 

3 vols (Wellington  : Legislation Direct, 2008), vol 1, p 4
159.  Waitangi Tribunal, He Whenua Karapotia, he Whenua Ngaro  : Priority Report on Landlocked 

Māori Land in the Taihape Inquiry District (Lower Hutt  : Blue Star Group, 2025), p 74  ; Waitangi 
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as ‘citizen rights’).162 The Tribunal has found that, in addition to providing Māori 
freedom from discrimination, article 3 requires the Crown to ‘positively promote 
equity’.163

Equity is not the same as simply treating all citizens exactly the same. The 
principle of equity recognises that Māori have been historically disadvantaged, 
including by the Crown’s past Treaty  /  ​Tiriti breaches. Therefore, the principle of 
equity obliges the Crown to ‘remove the many longstanding barriers (especially 
barriers of the Crown’s own creation) that prevent Māori from having a genuinely 
level playing field with non-Māori’.164 In Te Tau Ihu, the Tribunal specified that 
this requires ‘active measures’ from the Crown.165 In Whaia te Mana Motuhake  /  ​
In Pursuit of Mana Motuhake  : Report on the Māori Community Development Act 
Claim (2015), the Tribunal explained that the Crown ‘must do all in its power not 
to create (or exacerbate) divisions and damage relationships’ between Māori and 
non-Māori.166 Regarding the process of policy-making, in Tino Rangatiratanga 
me te Kāwanatanga  : The Report on Stage 2 of the Te Paparahi o Te Raki Inquiry 
Part  I (2023), the Tribunal noted that, under the principle of equity, the Crown 
has a responsibility to ensure policy measures are developed and implemented in 
partnership with Māori and are legally and culturally appropriate.167

(6)  Redress
Given that much of the legislation at issue in this inquiry was developed in 
response to the impacts of colonisation and past Crown acts or omissions upon 
Māori, the principle of redress is highly relevant. The Tribunal has previously 
considered the principle of redress as ‘necessary to restore the honour and integ-
rity of the Crown, and the mana and status of Māori,’ particularly as a means of 
reconciliation after a Treaty  /  ​Tiriti breach has been made.168 In Ahu Moana  : The 

162.  Waitangi Tribunal, He Tangata, he Whenua  : The Citizenship Report – Pre-Publication Version 
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Aquaculture and Marine Farming Report (2002), the Tribunal considered redress 
to be required ‘where the Crown fails actively to protect Māori interests’ and found 
that ‘[t]his duty exists to ensure that any failure to discharge Treaty obligations in 
the past can be rectified by addressing the current and future needs of Maori’.169

Redress may take many forms, including, as found by the Tribunal in He 
Maunga Rongo, the restoration of iwi or hapū rangatiratanga over their property 
and taonga, the return of land, the restoration of environment damage, and the 
passing of legislation.170 In The Kōpūtara Priority Report (2024), the Tribunal noted 
that the form redress takes will be ‘situation-specific’ and may involve ‘good faith 
negotiation’ between the Crown and Māori.171

More recently, the Tribunal in Ngā Mātāpono Part  I (2024) found that, if the 
Crown passed legislation that ‘inhibits or takes away access to justice’, the legisla-
tion would be ‘inconsistent with the principle of redress’ and would have ‘the effect 
of denigrating the honour of the Crown in the Treaty  /  ​te Tiriti relationship’.172 As 
such, one can approach the principle of redress with a future-focused lens  : not 
only is the Crown obliged to ensure that adequate redress is provided for past 
breaches but it must also ensure that its current and future actions do not com-
pound the injustice of past breaches.

1.5.2  Professor Philip Joseph KC’s expert opinion on the honour of the Crown
During this inquiry, we heard from Professor Philip Jospeh KC on the common 
law concept of the ‘honour of the Crown’. We consider his expert opinion to be 
relevant to our Treaty  /  ​Tiriti assessment of the Crown’s conduct here.

While it is linked to the Treaty  /  ​Tiriti principles of partnership and active pro-
tection, the honour of the Crown is not derived from the Treaty  /  ​te Tiriti itself.173 
Professor Joseph’s expert opinion was that the concept ‘imposes a common law 
duty on the Crown’ in all colonised territories where there are aboriginal or indi-
genous peoples and it requires that, on the ‘annexation of a territory, the custom-
ary rights of indigenous peoples “are to be fully respected” ’.174

In the case of Aotearoa New Zealand, the expectation that officials of the Crown 
would offer protection of Māori interests and that they would act in good faith 
was referred to in the instructions of Lord Normanby to Captain Hobson dated 
14 August 1839, as the Tribunal noted in the Report of the Waitangi Tribunal on 
the Orakei Claim (1987).175 The duty of active protection is also reflected in the 
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preamble to the Treaty  /  ​te Tiriti, the article 2 guarantee and the assurances given 
by officials at the signing of the Treaty  /  ​te Tiriti in 1840.176 This is important for the 
honour of the Crown. As Professor Joseph stated  :

The honour of the Crown lies at the heart of the Māori perception of the Treaty. 
Lord Normanby’s Instructions of 14 August 1839 to Captain William Hobson RN 
engaged ‘the faith of the British Crown’, which encapsulated the attitude of the British 
authorities in entering into a treaty. Normanby’s Instructions continued  : ‘All dealings 
with the Aborigines for their Lands must be conducted on the same principles of sin-
cerity, justice, and good faith.’ Similarly, Lord Stanley’s later Instructions issued on 13 
June 1845 directed then Lieutenant Governor George Grey to ‘honourably and scru-
pulously fulfil the conditions of the Treaty of Waitangi’.

The concept of the honour of the Crown drives the further Treaty principles 
known as the ‘3 Ps’  : Partnership, Participation and Protection. The Treaty relation-
ship between the signatory parties is in the nature of a partnership  ; Māori are entitled 
to participate in public decision-making affecting Māori and engage in meaningful 
deliberations with the Crown  ; and the Crown is under a duty of active protection 
towards its Treaty partner.177

Professor Joseph went on to discuss the leading Canadian jurisprudence on the 
honour of the Crown as it interfaces with indigenous peoples. In Haida Nation v 
British Columbia (Minister of Forests) 2004 SCC 73, the Supreme Court of Canada 
held that this duty to act honourably must be ‘understood generously’ – stating 
that the Crown ‘must act honourably’ and that ‘[n]othing less is required’ if rec-
onciliation of the pre-existence of indigenous societies with the sovereignty of the 
Crown is to be achieved.178

Professor Joseph further contended that the common law principles of fairness 
and due process are equally applicable when assessing the honour of the Crown. 
Drawing again on the work of the Supreme Court of Canada, he stated  :

In Haida Nation, the Supreme Court of Canada juxtaposed the honour of the 
Crown and the common law duty to act fairly, coupled with a ‘duty to consult and, if 
appropriate, accommodate’, in the Crown’s dealings with Indigenous peoples. In dis-
charging these duties, the Chief Justice explained that regard might also be had ‘to the 
procedural safeguards of natural justice mandated by administrative law’.

For the Canadian Supreme Court, the administrative law principles of fairness, 
natural justice and consultation supplement the honour of the Crown in the Crown’s 
dealings with Indigenous peoples. However, these administrative law principles have 
a lesser ‘mandate’ than the honour of the Crown.179

176.  Waitangi Tribunal, Report on the Orakei Claim, p 206, cf discussion in Waitangi Tribunal, He 
Whakaputanga me te Tiriti  /  ​The Declaration and the Treaty  : The Report on Stage 1 of the Te Paparahi 
o Te Raki Inquiry (Wellington  : Legislation Direct, 2014), pp 315–333
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He further drew on the law relating to mandatory relevant considerations 
requiring decision makers to approach their decision-making with ‘due delibera-
tion and openness of mind,’ and to give mandatory matters their due weight.180

In addition to being sourced from the common law, the honour of the Crown 
is a concept deeply connected with the Crown’s Treaty  /  ​Tiriti obligations under 
the principles of the Treaty  /  ​te Tiriti. As such, the honour of the Crown can form 
part of our assessment of the Treaty  /  ​Tiriti-consistency of Cabinet’s February 
2026 decision and subsequent actions authorised under it. We therefore accept 
that Professor Joseph’s opinion further elaborates the duty on the Crown to act 
honourably, reasonably, and in good faith and its duty of active protection, as well 
as its duty to consult, all of which were discussed in Ngā Mātāpono Part I – and are 
integral components of the Crown’s obligations under the principles of the Treaty  /  ​
te Tiriti.181

1.5.3  Past Tribunal jurisprudence relevant to the claim issues before us
One important thread of the issues at the heart of this inquiry is whether the 
Crown followed appropriate processes when developing and deciding on the 
legislative reforms. Previous Tribunals have considered what standards of quality 
policy-making and consultation the Crown should follow in order to be Treaty  /  ​
Tiriti-compliant. While the findings of those Tribunals are distinct to their specific 
inquiry issues, we briefly cover the findings pertinent to this inquiry below.

(1)  The standards of quality policy-making
We turn first to the matter of quality policy-making. The Treaty  /  ​Tiriti principles 
described in section 1.5.1 require the Crown to ensure it is adequately informed of 
any impacts proposed policy changes may have on Māori rights and interests.

In discussing the proposed removal of Treaty  /  ​Tiriti provisions from the 
Education and Training Act, in Hūtia te Rito the Tribunal asserted that quality 
policy-making requires the Crown to ‘fully engage with the impacts of the policy 
on Māori’ before making decisions.182 In a case like this, this duty requires not 
only consultation with Māori (which we discuss in section 3.4) but also genuine 
engagement by Ministers with the advice provided by officials.183 In Hautupua  : 
Te Aka Whai Ora (Maaori Health Authority) Priority Report (2024), the Tribunal 
held up the process the Crown followed to establish Te Aka Whai Ora  /  ​the Māori 
Health Authority (significantly, provided for in the Pae Ora (Healthy Futures) Act) 
as an example of a ‘robust’ policy process, ‘based on evidence and characterised by 
a partnership approach’.184 It further noted that, in disestablishing the same author-
ity, it was incumbent on the Crown to follow a similarly thorough process.185 By 
failing to procure substantive official advice about the impacts of the legislative 
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182.  Waitangi Tribunal, Hūtia te Rito, p 72
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185.  Waitangi Tribunal, Hatupua, p 19
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changes on Māori, the Tribunal in Hautupua found the Crown to be in breach of 
its Treaty  /  ​Tiriti obligations.186

In Hūtia te Rito, the Tribunal noted that the Crown’s duty to inform itself of 
Māori interests is especially relevant when the proposed policy changes relate to 
provisions which ‘are regarded as a safeguard for Māori interests in legislation’.187 
In such cases, the Crown must hold itself to the highest possible standards of 
policy-making. In Oranga Tamariki (Section 7AA) Urgent Inquiry 10  May 2024 
Report (2024), the Tribunal considered Cabinet’s decision to repeal section 7AA 
of the Oranga Tamariki Act. Significantly, the Tribunal found where a legislative 
proposal is based on a flawed premise or lacks a firm evidence-base, the Crown 
cannot justify its amendment on the basis that other provisions remain in the Act 
which enable it to meet its Treaty  /  ​Tiriti obligations.188

An important element of this inquiry is the policy advice obtained by the 
Crown before Cabinet took its decision in February 2026 and the decisions 
made in light of it. Ministers of the Crown are entitled to take policy decisions 
irrespective of official advice. However, as in Oranga Tamariki (Section 7AA), 
the Tribunal found that such decisions still require a ‘principled, evidence based 
and Treaty compliant’ rationale.189 In The Takutai Moana Act 2011 Urgent Inquiry 
Stage 1 Report (2024), the Tribunal found that, when the Minister proceeded with 
legislative change despite repeated warnings from officials that the changes would 
disadvantage Māori, the Minister’s decision to ignore their advice amounted to a 
Treaty  /  ​Tiriti breach.190

The Tribunal in Haumaru  : The COVID-19 Priority Report (2023) made a decisive 
finding that policy development must also actively protect and sustain Māori well-
being – both practically and in the public eye. It found that not only must the 
Crown adopt equitable policy choices for Māori but it has a ‘moral and ethical duty 
to defend [Māori] against unreasonable public backlash’.191 The Crown cannot, for 
example, fail to actively protect Māori well-being because doing so is politically 
inconvenient. The Tribunal in Hautupua further emphasised that Treaty  /  ​Tiriti 
obligations must be privileged above political ideology.192 These findings and other 
standards of quality policy-making apply equally to policy arising from coalition 
agreement commitments. In Oranga Tamariki (Section 7AA), the Tribunal found 
that ‘it would be wrong for the Government to assert that the implementation 
of its coalition agreement is a legitimate basis on which to act in a way that is 
contrary to the Treaty of Waitangi and its principles’.193 While the Crown is entitled 
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to propose legislative changes on the basis of the content of coalition agreements, 
such agreements do not entitle the Crown to bypass the standards of policy-
making set out above. As multiple recent Tribunals have stated, while individual 
political parties may pursue their own objectives which feed into coalition agree-
ments, ‘once Ministers are sworn in and the government is formed, the executive 
so constituted is responsible for meeting the Crown’s obligations to Māori under 
the Treaty of Waitangi’.194 As the Tribunal summarised in Oranga Tamariki (Section 
7AA), the Crown’s principal obligation must be to honour the Treaty  /  ​te Tiriti and 
act in good faith towards Māori as its Treaty  /  ​Tiriti partner.195

(2)  Obligations to consult where legislative change is contemplated
We move now to the duty of consultation, which the Hautupua Tribunal described 
as one of the fundamental duties of the Treaty  /  ​Tiriti relationship.196 As we 
mentioned in section 1.5.1(3), the Crown’s responsibility to fully understand the 
impacts of policy change on Māori requires the Crown to engage in consultation 
on matters which substantively impact them. In The Offender Assessment Policies 
Report (2005), the Tribunal noted that, while there may be cases when the Crown 
already possesses sufficient information to render consultation unnecessary, the 
onus rests with the Crown to justify why this is so.197 Concerning the disestablish-
ment of Te Aka Whai Ora, the Tribunal in Hautupua found that the Crown could 
not justify its lack of consultation with Māori – instead describing the process as 
demonstrating a ‘ “reckless disregard” to the Maaori–Crown relationship’.198

The Tribunal in Hūtia te Rito emphasised that, when consultation does take 
place, it must be meaningful and respectful and ensure that Māori groups are 
given sufficient time to understand and respond to the Crown’s proposals.199 This 
involves actively reaching out to a range of Māori groups and providing multiple 
forums for feedback.200 Past Tribunals have found that reliance on the select com-
mittee stage is not Treaty/te Tiriti-compliant as the sole means for consultation 
where such consultation is required. While the select committee process is an 
integral part of legislative design, it alone is not sufficient to discharge the Crown’s 
obligations to meaningfully consult Māori. In Oranga Tamariki (Section 7AA), the 
Tribunal found ‘[t]o simply tell those parties what is going to happen, and invite 
them to make submissions to a select committee, is to dishonour the very basis of 
the [Treaty  /  ​Tiriti] agreement itself ’.201 Similarly, in The Marine and Coastal Area 
(Takutai Moana) Act 2011 Inquiry Stage 2 Report (2024), the Tribunal addressed the 

194.  Waitangi Tribunal, Oranga Tamariki (Section 7AA), p 28  ; Waitangi Tribunal, Ngā Mātāpono 
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Crown’s explanation that reliance on the select committee stage for consultation 
was the result of prevailing ‘political realities’ which required the consultation to 
be truncated. The Tribunal rejected this justification. It found  :

It is for the Crown to navigate the ‘political realities’ of the day and reconcile them 
with its obligations to adequately consult with its Treaty partner. The everyday chal-
lenges that come with party politics must bow to the principles of the Treaty, not the 
other way around.202

Previous Tribunals have established that some decisions by the Crown are 
so connected to the Treaty  /  ​Tiriti relationship that the input of Māori must go 
beyond consultation. As we noted in section 1.5.1(3) above, in Ko Aotearoa Tēnei 
the Tribunal indicated that there are times where ‘the Māori Treaty interest is so 
central and compelling that engagement should go beyond consultation to negoti-
ation aimed at achieving consensus, acquiescence or consent’.203 In applying this 
test set out in Ko Aotearoa Tēnei, the Tribunal in He Kura Whenua ka Rokohanga  : 
Report on Claims about the Reform of Te Ture Whenua Māori Act 1993 (2016) 
found that the reform of Te Ture Whenua Māori Act 1993 was such a circumstance 
and that the Crown could not proceed without an ‘indication of broad, fully 
informed support from Māori’.204 In Hūtia te Rito, the Tribunal found proposals 
by the Crown to repeal and amend Treaty  /  ​Tiriti provisions in the Education and 
Training Act were one such case where the duty to consult is heightened.205

The responsibility to consult is particularly essential when the Crown does not 
know the specific impacts a legislative change may have on Māori. Indeed, the 
Tribunal in Hūtia te Rito found that, when impacts are considered unknown or 
context-dependent, the Crown must make an active effort to engage in targeted 
consultation with Māori groups most closely involved with the legislation in 
question.206

Conversely, the Tribunal has found that the Crown followed a Treaty  /  ​Tiriti-
compliant process when reviewing the plant variety rights regime, including the 
Plant Variety Rights Act 1987. In its report into the regime, the Tribunal noted 
that the Crown engaged in targeted engagement with Māori experts, and held 
consultation hui around the country over the course of several years to gather a 
wide range of Māori opinions.207 While the Tribunal acknowledged the claim-
ants’ position that there were aspects of the review to be improved upon, it found 

202.  Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 
Report (Petone  : Blue Star Group (New Zealand) Ltd, 2024), p 61

203.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuatahi, p 237
204.  Waitangi Tribunal, He Kura Whenua ka Rokohanga  : Report on Claims about the Reform of Te 

Ture Whenua Māori Act 1993 (Lower Hutt  : Legislation Direct, 2016), p 159
205.  Waitangi Tribunal, Hūtia te Rito, p 72
206.  Waitangi Tribunal, Hūtia te Rito, p 62
207.  Waitangi Tribunal, The Report on the Crown’s Review of the Plant Variety Rights Regime 
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that the process of policy development and consultation was ultimately Treaty  /  ​
Tiriti-compliant.208

(3)  Jurisprudence on the appropriate legislative recognition of  
Treaty  /  ​Tiriti interests
In the context of many inquiries, the Tribunal has commented on the appropri-
ate means of legislative recognition and protection of Treaty  /  ​Tiriti interests. The 
Tribunal in Tino Rangatiratanga me te Kāwanatanga found that the Crown does 
not have the right to ‘unilaterally decide’ what Māori interests are or how they 
should be defined.209 Instead, it noted that the Crown ‘should actively engage with 
[Māori] on how their interests should be recognised’.210 That Tribunal observed 
that ‘[m]uch stronger statutory protections are required [in legislation] to ensure 
that the rights of all hapū under the treaty are recognised and respected’.211 Several 
past Tribunals have also recommended the insertion of Treaty  /  ​Tiriti provisions 
into legislation to mitigate the prejudice caused by the Crown’s past breaches of 
the Treaty  /  ​te Tiriti, or to lessen the risk of future breaches occurring.212

Past Tribunals have also considered the various Treaty  /  ​Tiriti weightings 
contained in statute, and their suitability in Treaty  /  ​Tiriti terms. In the Ngawha 
Geothermal Resource Report (1993), the Tribunal considered whether the wording 
of section 8 of the Resource Management Act 1991 was consistent with the Crown’s 
Treaty  /  ​Tiriti obligation to protect Māori rangatiratanga over their taonga.213 
Section 8 of the Act provided that ‘all persons exercising functions and powers 
under it .  .  . shall take into account the principles of the Treaty of Waitangi (te 
Tiriti of Waitangi)’ (emphasis added).214 The Tribunal considered that inherent 
in the phrase ‘take into account’ is the requirement to weigh Treaty  /  ​Tiriti prin-
ciples against other matters, and it considered that such a standard rendered the 
Resource Management Act ‘fatally flawed’.215 More recently, in The Stage 2 Report 
on the National Freshwater and Geothermal Resources Claims (2019), the Tribunal 
found the ‘take into account’ weighting of section 8 to be ‘entirely inadequate for 
the degree of recognition and protection of Māori interests that is required by the 
Treaty’.216

208.  Waitangi Tribunal, The Report on the Crown’s Review of the Plant Variety Rights Regime, p 26
209.  Waitangi Tribunal, Rangatiratanga me te Kāwanatanga, p 602
210.  Waitangi Tribunal, Rangatiratanga me te Kāwanatanga, p 602
211.  Waitangi Tribunal, Rangatiratanga me te Kāwanatanga, p 603
212.  Waitangi Tribunal, Te Maunga Railways Land Report (Wellington  : Brooker’s Ltd, 1994), 

p 82  ; Waitangi Tribunal, Hauora, p xvii  ; Waitangi Tribunal, The Wairarapa ki Tararua Report, 3 vols 
(Wellington  : Legislation Direct, 2010), vol  2, p 801  ; Waitangi Tribunal, Waikanae  : Report on Te 
Ātiawa  /  ​Ngāti Awa Claims (Wellington  : Waitangi Tribunal, 2022), p 874

213.  Waitangi Tribunal, Ngawha Geothermal Resource Report 1993 (Wellington  : Brooker and 
Friend Ltd, 1993), pp 127–128, 141–144. The report examined sections 6, 7, and 8 of the Resource 
Management Act 1991.

214.  Resource Management Act 1991, s 8
215.  Waitangi Tribunal, Ngawha Geothermal Resource Report 1993, p 145
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Claims, pp 66, 525

1.5.3(3)
Introduction



32

Legislation may also use the wording ‘take appropriate account of ’, such as in 
the Public Records Act 2005.217 Though this implies a slightly stronger emphasis 
on Treaty  /  ​Tiriti duties than ‘take into account’, the Tribunal in Ko Aotearoa 
Tēnei expressed ‘unease’ at the relative weakness of such a provision.218 While 
the Tribunal noted that the weighting should be higher, it did not recommend 
alternative wording and instead observed that the practical efforts of agencies 
protecting Māori interests were more important than the specific phrasing of 
legislation.219 We note that this finding was necessarily qualified by the assumption 
that agencies do indeed make ‘considerable efforts’ to live up to their Treaty  /  ​te 
Tiriti obligations.220

In both the Ngawha Geothermal Resource and Hauora reports, the Tribunal 
found the weighting ‘have [particular] regard’ to Māori interests to be ultimately 
incompatible with true Treaty  /  ​Tiriti compliance.221 Inherent in the provision to 
‘have regard’ for a matter is an implication that other contrary considerations may 
be found to be more important. As such, the Tribunal in the Ngawha Geothermal 
Resource Report found that the ‘have particular regard’ weighting failed to accord 
any priority to Māori interests.222

Another statutory weighting to protect Māori interests is that of ‘recognise 
and provide for’. In the Ngawha Geothermal Resource Report, the Tribunal noted 
that section 6 of the Resource Management Act required persons exercising 
functions and powers under the Act to ‘recognise and provide for . . . matters of 
“national importance” ’, including the ‘relationship of Māori’ with their ‘taonga’.223 
The Tribunal considered that this weighting ‘does not equate with a duty to 
ensure compliance with the Crown’s obligation to guarantee the claimants’ Treaty 
rights’ and it failed to serve as an obligation to comply with the Crown’s Treaty  /  ​
Tiriti duty.224 Conversely, in Hauora the Tribunal considered that ‘recognise and 
provide for’ could be interpreted as placing a positive obligation on the Crown to 
act consistently with the Treaty  /  ​te Tiriti and noted that the alternate wording of 
‘recognise and respect’ was a weaker standard  :

[Section 4 of the New Zealand Public Health and Disability Act 2000] opens with 
the words ‘in order to recognise and respect’ rather than words such as ‘give effect 
to’, ‘not act in a manner inconsistent with’, and ‘recognise and provide for’. The latter 

217.  Public Records Act, s 7
218.  Waitangi Tribunal, Ko Aotearoa Tēnei  : A Report into Claims concerning New Zealand Law 

and Policy Affecting Māori Culture and Identity, Te Taumata Tuarua, 2 vols (Wellington  : Legislation 
Direct, 2011), vol 2, p 596, n 331
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examples place a positive obligation on the Crown to interpret the Act in a manner 
consistent with Treaty principles.225

By contrast, the Tribunal in Ko Aotearoa Tēnei considered ‘give effect’ provi-
sions to be ‘one of the strongest legislative requirements’ for the Treaty  /  ​te Tiriti in 
legislation.226 Section 4 of the Conservation Act 1987 provides that ‘[t]his Act shall 
be so interpreted and administered as to give effect to the principles of the Treaty 
of Waitangi’.227 The Tribunal described such a weighting as ‘a significant step up’ 
from those contained in other Acts.228 More recently, in Ngā Mātāpono Part  III 
(2025), the Tribunal observed that ‘give effect’ is a stronger provision than ‘take 
into account’ and ‘have regard to’.229 Accordingly, some Tribunals have recom-
mended that legislation with other Treaty  /  ​Tiriti weightings be amended to reflect 
the ‘give effect’ weighting present in the Conservation Act 1987.230

In Hauora, the Tribunal engaged in an in-depth analysis of the Treaty  /  ​Tiriti 
provision present in section 4 of the Public Health and Disability Act 2000, a 
descriptive provision with the Treaty  /  ​Tiriti weighting to ‘recognise and respect’. 
The full text of that provision read  :

In order to recognise and respect the principles of the Treaty of Waitangi, and with 
a view to improving health outcomes for Maori, Part 3 provides for mechanisms to 
enable Maori to contribute to decision-making on, and to participate in the delivery 
of, health and disability services.231

We consider their discussion of this legislation to be directly relevant to the 
issues raised in this inquiry. The Tribunal found that, in light of persistent Māori 

225.  Waitangi Tribunal, Hauora, p 77
226.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuarua, vol 1, pp 21, 153
227.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuarua, vol 1, p 315
228.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuarua, vol 1, p 315. For similar comments 

on the strength of the Treaty  /  ​Tiriti provision in the Conservation Act 1987, see Waitangi Tribunal, 
The Wairarapa ki Tararua Report, vol 3, p 947  ; Waitangi Tribunal, Te Kāhui Maunga, vol 3, pp 890, 
928  ; Waitangi Tribunal, Ngā Mātāpono Part I, p 184.

229.  Waitangi Tribunal, Ngā Mātāpono  /  ​The Principles  : Part III of the Report of the Tomokia Ngā 
Tatau o Matangireia – The Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill 
and Treaty Clause Review Policies (Wellington  : Waitangi Tribunal, 2025), p 16
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(Wellington  : Legislation Direct, 2011), p 178, where it was recommended that the Treaty  /  ​Tiriti weight-
ing in the Crown Minerals Act 1991 be changed to ‘give effect’. The report further commended the 
‘stronger statutory language’ used in the Treaty  /  ​Tiriti provision of the State-Owned Enterprises Act 
1986  : pp 169, 178. The He Maunga Rongo Tribunal recommend amending section 8 of the Resource 
Management Act 1991 ‘so that decision makers . . . must give effect to the principles of the Treaty of 
Waitangi’  : Waitangi Tribunal, He Maunga Rongo, vol 4, p 1593. The Wairarapa ki Tararua Tribunal 
also recommended an amendment to the Public Works Act 1981 to include a Treaty  /  ​Tiriti provision 
with the weighting of ‘to give effect’  : Waitangi Tribunal, The Wairarapa ki Tararua Report, vol 2, 
p 801. This recommendation was reiterated in Waitangi Tribunal, Waikanae  : Report on Te Ātiawa  /  ​
Ngāti Awa Claims – Pre-publication Version (Wellington  : Waitangi Tribunal, 2022), p 874.
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health inequities, the provision was neither imperative, nor clear enough to 
adequately ‘pursue health equity for Māori’.232 In their view, the provision was a 
‘reductionist effort at a Treaty clause’ which includes the ‘recognise and respect’ 
weighting and limits the role of Māori to contributions to ‘decision-making’ and 
participation ‘in the delivery of services at the district health board level’ as set out 
in part 3 of the Act.233 As the Tribunal in Hauora stated, the principle of tino ranga-
tiratanga requires partnership, a much more substantive form of input into policy 
than participation, and ‘joint decision-making’, at a minimum.234 The Treaty  /  ​
Tiriti weighting ‘recognise and respect’, in addition to the descriptive nature of 
the provision, failed to allow the Māori Treaty  /  ​Tiriti partner ‘to be fully involved 
in the co-design, control, or delivery’ of the health system, and relegated Māori 
interests to be factored in through mere ‘contributions to’ or ‘participation in’ 
decision-making.235 The Tribunal found that the Crown’s omission of co-design in 
the wording of the Act constituted a failure ‘to recognise the principle of partner-
ship and . . . to provide for tino rangatiratanga or mana motuhake’.236 In Hauora, 
the Tribunal made a comment in regard to Treaty  /  ​Tiriti provisions which we will 
return to later in our report  : ‘[l]anguage does matter’.237

(4)  Past Tribunal findings on the Treaty clause review and reform process
The Tribunal has examined the Treaty Clause Review policy and the consequent 
reform process of Treaty  /  ​Tiriti provisions in legislation in both the Ngā Mātāpono 
Part  I and Part  III reports and the Hūtia te Rito report. In these instances, the 
Tribunal found the Crown to have breached the principles of the Treaty  /  ​te Tiriti 
through its processes.

In its urgent inquiry into the Treaty Clause Review, which was the precursor to 
the decisions at issue in this report, the Tribunal in Ngā Mātāpono Part I did not 
accept that the policy rationale behind the review – to address apparent ‘uncer-
tainty’ caused by open-ended Treaty  /  ​Tiriti provisions and to ensure the rights of 
Māori did not usurp the equal rights of all citizens – was justified.238 The Tribunal 
noted that the rights of New Zealanders are protected under international instru-
ments and domestic law such as the New Zealand Bill of Rights Act 1990 and 
that, despite this, Māori suffer many forms of ‘disadvantage and discrimination’.239 
Treaty  /  ​Tiriti provisions aim to combat this. Subsequently, the Tribunal concluded 
that to continue with a review founded on such a flawed rationale would represent 
a breach of the principles of ‘partnership, active protection, equity, and good 
government’.240

232.  Waitangi Tribunal, Hauora, p 96
233.  Waitangi Tribunal, Hauora, pp 77–78
234.  Waitangi Tribunal, Hauora, p 78
235.  Waitangi Tribunal, Hauora, p 78
236.  Waitangi Tribunal, Hauora, p 78
237.  Waitangi Tribunal, Hauora, p 77
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Regarding the consultation process, in Ngā Mātāpono Part I the Tribunal found 
the outcomes of the review to be ‘predetermined’, noting that there was ‘no engage-
ment or shared decision-making with Māori’ about the nature of the review.241 The 
Tribunal deemed it ‘essential’ for the Crown to engage in good faith with Māori 
before making any decisions about changes to each Act.242 The Tribunal in Ngā 
Mātāpono Part III elaborated on this, noting that a review focused on increasing 
the clarity of provisions had the potential to be Treaty  /  ​Tiriti-consistent, if ‘con-
ducted in good faith through extensive engagement and involvement of Māori’.243 
In light of the policy process for the review agreed to by Cabinet in May 2025, 
the Tribunal found that the Crown pushed the review through in a restricted 
timeframe, which limited policy analysis and reduced the scope for engagement 
with Māori.244 With these considerations in mind, the Tribunal in Ngā Mātāpono 
Part  III found the Crown to have breached the principles of partnership and 
rangatiratanga.245 That Tribunal made a number of recommendations to bring the 
review in line with the Crown’s Treaty  /  ​Tiriti obligations, including that the Crown 
‘[e]xtend the timeframe of the review to enable robust policy work, extensive 
engagement with Māori and the involvement of Māori in decisions, and careful 
legislative drafting’.246 It stated  :

All Māori could be prejudiced if the review proceeds in its present form. The risks 
of negative impacts on Māori rights and interests, the Māori–Crown relationship, and 
the durability of Treaty settlements, have all been discussed above. Māori stand to 
lose, and lose badly, in this review.247

In Hūtia te Rito, the Tribunal urgently inquired into the Crown’s decision to 
amend and repeal Treaty  /  ​Tiriti provisions within the Education and Training Act 
subsequent to the Treaty Clause Review. These amendments included altering the 
weightings of sections 9(1) and 535B(a) from ‘give effect’ and ‘honours’ to ‘take into 
account’  ; and to ‘amend or repeal’ the Treaty  /  ​Tiriti provision in section 536A, so 
that Dispute Resolution Service operators, which are private entities, do not have 
Treaty  /  ​Tiriti requirements.248 As noted, we do not address these changes in our 
report. Nonetheless, their findings are essential and valuable context to the claim 
issues before us in regard to the 18 other impacted statutes.

In Hūtia te Rito, the Tribunal considered the principle of partnership to be ‘at 
the heart’ of the claim issue.249 The Tribunal found that, before deciding to repeal 
or otherwise amend Treaty  /  ​Tiriti provisions, the principle of partnership required 

241.  Waitangi Tribunal, Ngā Mātāpono Part I, pp 175, 181
242.  Waitangi Tribunal, Ngā Mātāpono Part I, p 176
243.  Waitangi Tribunal, Ngā Mātāpono Part III, p 46
244.  Waitangi Tribunal, Ngā Mātāpono Part III, p 48
245.  Waitangi Tribunal, Ngā Mātāpono Part III, pp 47, 53
246.  Waitangi Tribunal, Ngā Mātāpono Part III, p 49
247.  Waitangi Tribunal, Ngā Mātāpono Part III, p 48
248.  Waitangi Tribunal, Hūtia te Rito, pp 7, 9–10
249.  Waitangi Tribunal, Hūtia te Rito, p 71
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‘early and meaningful engagement with Māori’.250 Instead, the Crown chose to con-
sult with only a single national-level body, the National Iwi Chairs Forum, before 
introducing amending legislation, and only engaged the Forum after substantive 
decisions regarding reforms had already been made by Cabinet.251 The Tribunal 
found this failure to give Māori a chance to meaningfully influence the legislative 
options presented to Cabinet to be a breach of the principle of partnership.252

In addition, the Tribunal in Hūtia te Rito found that the process behind the 
legislative changes further breached the principles of active protection and good 
government.253 That Tribunal commented that the principle of active protection 
‘requires honourable conduct by, and fair processes from the Crown’ to ensure 
that the rights and interests of Māori are protected in its policies.254 The Tribunal 
considered Treaty  /  ​Tiriti provisions to be ‘one of the main legislative levers’ to 
enact active protection.255 Regarding good government, the Tribunal noted that 
this principle obliged the Crown to develop sound policy and to fully engage with 
the impacts of that policy on Māori.256 The Tribunal concluded that Cabinet agreed 
to the changes, despite the knowledge ‘that the proposals carried risk of harm to 
the Māori–Crown relationship’ and that reducing or repealing Treaty  /  ​Tiriti provi-
sions ‘could disproportionately impact Māori’.257 Deciding to amend the Education 
and Training Act in spite of this constituted a breach of the Treaty  /  ​Tiriti principles 
of partnership and active protection.258

1.6  The Structure of this Report
We now briefly set out the structure of our report. In this chapter, we have set 
out the claim issues and legislative changes that this inquiry is focused on, and 
discussed the procedural history of this urgent inquiry and the Tribunal’s jurisdic-
tion. We have also discussed the Treaty  /  ​Tiriti principles and jurisprudence we 
consider relevant to the claim issues before us.

In chapter 2, we set out important context surrounding Treaty  /  ​Tiriti provisions, 
including their utility today and the role they play within the Māori–Crown rela-
tionship. Given that Cabinet’s decision has the potential to impact a wide range of 
legislation going forward (see section 1.1.2 above), we consider this wider context 
essential to the claim issues before us.

In chapter 3, we consider the Treaty  /  ​Tiriti-consistency of the Crown’s policy 
process leading up to Cabinet’s February 2026 decision, including the actions 
taken under Cabinet’s authorisation after February 2026.
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In chapter 4, we consider the substantive content of the agreed amendments 
and repeals and their impacts, with a view to determining whether the changes are 
themselves Treaty  /  ​Tiriti-consistent.

In chapter 5, we summarise our Treaty  /  ​Tiriti findings and make recommenda-
tions to the Crown.

1.6
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CHAPTER 2

THE IMPORTANCE OF TREATY / ​TIRITI PROVISIONS

2.1  Introduction
In this chapter, we consider the period of advocacy by Māori for legal recognition 
of the Treaty  /  ​te Tiriti in legislation. We also explain the broader significance of 
Treaty/ Tiriti provisions – both those directly at issue in this inquiry as well as 
those other provisions claimant and interested party witnesses spoke to in their 
evidence. Though this broader context does, in part, extend beyond the 18 statues 
we are considering in this report, it remains relevant – particularly given Cabinet’s 
decision that going forward, its default preference is that Treaty  /  ​Tiriti provisions 
in all legislation be descriptive, and at a no higher Treaty  /  ​Tiriti weighting than to 
take into account (see chapter 1, section 1.1.2).

After discussing the history of Māori advocacy for legal recognition of the 
Treaty  /  ​te Tiriti, we explain the role of Treaty  /  ​Tiriti provisions as an essential pil-
lar in the Māori–Crown relationship. We then outline the diverse range of Māori 
rights and interests relevant to the statutes at issue in our inquiry. The chapter ends 
by considering the evidence we have received about the ways in which Treaty  /  ​
Tiriti provisions affect the conduct of the Crown, at a general level.

2.2  Treaty / ​Tiriti Provisions as an Essential Pillar in the Māori–
Crown Relationship
2.2.1  The recognition and enforceability of the Treaty  /  ​te Tiriti at law
In order to understand why Treaty  /  ​Tiriti provisions are so important, it is neces-
sary to understand the place of the Treaty of Waitangi  /  ​te Tiriti o Waitangi at law 
in Aotearoa New Zealand.

For many years, the Treaty  /  ​te Tiriti was not directly enforceable at law. In 
1877, just 37 years after the signing of Te Tiriti o Waitangi, Chief Justice James 
Prendergast made his famous declaration that the Treaty  /  ​te Tiriti was ‘a simple 
nullity’ with no legal standing, describing Māori as ‘primitive barbarians’ and 
‘savages’.1 This case, Wi Parata v The Bishop of Wellington, influenced Treaty  /  ​Tiriti 
jurisprudence in New Zealand despite being criticised by the Privy Council dur-
ing the early years of the 20th Century. The ability of Māori to seek enforcement 
of their Treaty rights received a further set back in the 1941 Privy Council case of 
Te Heuheu Tukino v Aotea District Māori Land Board which found that the Treaty  /  ​

1.  Wi Parata v The Bishop of Wellington (1877) 3 NZ Jur (NS) 72 (SC), pp 72, 78
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te Tiriti is unenforceable unless or until it is explicitly recognised in legislation.2 
While Natalie Coates explained, that the ‘hard edge’ of the Te Heuheu judgment 
has been eroded over time, this was the legal reality Māori were facing in the latter 
half of the 20th century.3 Then, case law developed in the 1980s – after the first 
Treaty  /  ​Tiriti provisions were introduced in statutes beginning with the State-
Owned Enterprises Act 1986. In other words, there were legal barriers preventing 
judicial enforcement of the Treaty  /  ​te Tiriti before the first Treaty  /  ​Tiriti provisions 
began appearing in legislation.

The case of Wi Parata was raised several times during our inquiry, as was the 
idea that the current Treaty  /  ​Tiriti reform proposals signify that the Crown has 
not moved beyond the beliefs captured in that judgment. Professor Philip Joseph 
KC, for example, told us that ‘we have not progressed far from . . . that unfortunate 
decision’.4 André Baker, a direct descendant of Wi Parata5 explained that genera-
tions of his whānau have advocated for recognition of their rights and interests.6 
He questioned whether Minister Goldsmith agreed with the sentiments of Justice 
Prendergast in 1877 when the judge ruled against his tupuna.7

Running parallel to the developments associated with the introduction of 
Treaty provisions was a line of cases beginning with the 1987 of the High Court in 
Huakina Development Trust v Waikato Valley Authority which essentially found 
that even when the Treaty  /  ​te Tiriti was not directly referenced within legislation, 
it was nonetheless ‘part of the context in which legislation which impinges upon 
its principles is to be interpreted’.8 In 1997, a similar finding was made in the case of 
Barton-Prescott v Director-General of Social Welfare which suggested that Treaty  /  ​
Tiriti considerations may be read into the application of a statute, even where it 
is not explicitly mentioned.9 In 2000, Matthew Palmer opined that the Treaty  /  ​
te Tiriti exists ‘in a legal shadowland’ wherein it is ‘part of the fabric of New 
Zealand society’ while having ‘no legal “status” in and of itself ’.10 Since then, the 
Supreme Court in Trans-Tasman Resources Ltd has suggested that ‘[a]n intention 
to constrain the ability of decision-makers to respect Treaty principles should not 
be ascribed to Parliament unless that intention is made quite clear’.11 As such, the 
current state of the law suggests that Treaty  /  ​Tiriti consistency may be read into a 
statute, unless Parliament has made it clear in that statute that Treaty  /  ​Tiriti incon-
sistency is permissible. We return to this legal point in section 4.2.1(1).

2.  Te Heuheu Tukino v Aotea District Māori Land Board [1941] NZLR 590, p 590  ; doc A29(a), p 14
3.  Document A29(a), pp 7, 14–15
4.  Transcript 4.1.1, p 25
5.  Document A46, p 4
6.  Document A46, pp 5–7
7.  Transcript 4.1.1, p 171
8.  Huakina Development Trust v Waikato Valley Authority [1987] 2 NZLR 188  ; doc A29(a), p 14
9.  Barton-Prescott v Director-General of Social Welfare [1997] 3 NZLR 179, p 180
10.  Submission 3.3.14(a), p [36]  ; M Palmer, “The Treaty of Waitangi and Legislation” (draft paper 

presented to Public Law Conference, Wellington, June 2000), pp 1–2
11.  Trans-Tasman Resources Ltd v Taranaki Whanganui Conservation Board [2021] NZSC 127, at 

para [151]
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2.2.2  The long fight for legal recognition of the Treaty  /  ​te Tiriti
In order to fully comprehend the significance of Cabinet’s February 2026 decision, 
we first set out the history of Māori advocacy and engagement with the Crown to 
have Treaty  /  ​Tiriti provisions included in legislation. In this section, we begin with 
a broad survey of Māori-led advocacy throughout the twentieth century, and then 
more closely examine how some specific provisions at issue in this inquiry were 
introduced to legislation as a direct result of the work of Māori.

Before we begin, we emphasise that, while the claimants and interested par-
ties oppose the proposed reforms, they do not consider the existing Treaty  /  ​
Tiriti provisions to be perfect or, in some cases even sufficient in their current 
state. Hayden Turoa for example described the current legislative Treaty  /  ​Tiriti 
recognition as ‘fundamentally Crown-centric in design’ and ignorant of kawa and 
tikanga.12 Ms Coates felt it ‘important to recognise that many existing legislative 
Treaty clauses do not themselves fully reflect te Tiriti-compliant arrangements’. 
As she put it, while these provisions might ‘provide mechanisms for consultation, 
engagement and consideration of Māori interests, they stop short of recognising 
more substantive expressions of rangatiratanga or shared authority within state 
decision-making structures’.13 Nevertheless, we heard repeatedly that even inad-
equate provisions provide Māori with some form of legislative lever to hold the 
Crown to account, in their pursuit of the tino rangatiratanga guaranteed to them 
under the Treaty  /  ​te Tiriti.14

Multiple witnesses in our inquiry described the fight to have their Treaty  /  ​Tiriti 
rights recognised as an intergenerational struggle, one that started in 1840 and will 
stretch well into the future.15 Hilda Halkyard-Harawira discussed her life’s work 
advocating for the Treaty  /  ​te Tiriti, beginning in the 1970s. In her words, ‘when 
Māori rights are repeatedly ignored, creative direct action becomes necessary’.16 In 
response to what she described as a ‘steady erosion of what it means to be Māori’, 
Māori began to demand recognition of their Treaty  /  ​Tiriti rights, leading to such 
well-known movements as the Te Reo Māori petition to Parliament in 1972, the 
1975 Māori Land March, and the Te Kōpua  /  ​Raglan Golf Course occupation in 
1978.17

As a result of Māori protests from the late 1960s onwards came the first legis-
lative recognition of the Treaty  /  ​te Tiriti  : the Treaty of Waitangi Act 1975, which 
established the Waitangi Tribunal as a mechanism to investigate breaches of 
Treaty  /  ​Tiriti principles.18 A decade later, the State-Owned Enterprises Act 1986 
was amended with the now well-known operative provision at section 9, which 
specifies ‘nothing in this Act shall permit the Crown to act in a manner that is 

12.  Document A19, p 2
13.  Document A29, p 34
14.  Document A31, p 4  ; doc A40(a), pp 9–10  ; doc A11, p 3  ; doc A29(c), p [1]
15.  Document A9, p 5  ; doc A40, p 6  ; doc A60, p 4  ; doc A46, pp 5–7
16.  Document A40, p 7
17.  Document A40, p 7  ; doc A40(a), pp 2–3  ; see also doc A40(a), pp 4–10
18.  Document A29(a), pp 8–9
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inconsistent with the principles of the Treaty of Waitangi’.19 Ms Coates explained 
that this provision was introduced as a result of a claim to the Waitangi Tribunal 
which was held to be well-founded, that the Government planned to divest itself 
of State-owned assets which could compromise the Crown’s ability to use this land 
as part of future Treaty settlements.20 Thus, the first Treaty  /  ​Tiriti provisions in 
legislation can be directly attributed to Māori advocacy.

Ms Coates explained that, in more recent years, the Treaty  /  ​te Tiriti has been 
included in more legislation, usually through references to Treaty ‘principles’ 
and often in relation to natural resources, te taiao, social services, and local gov-
ernment.21 In 2024, at least 40 Acts referenced ‘Treaty principles’.22 This changed 
legislative landscape can, in the main, be attributed to the hard-fought efforts of 
Māori to have their interests recognised. We now turn to discuss this history in 
relation to three of the statutes affected by the Crown’s proposals – those in the 
Plant Variety Rights Act 2022, the Pae Ora (Healthy Futures) Act 2022, and the 
Smokefree Environments and Regulated Products Act 1990.

The inclusion of the Treaty  /  ​Tirti provision in the Plant Variety Rights Act 
2022 arose from a review of the Plant Variety Rights Act 1987. This review was 
a response to the Tribunal’s findings in Ko Aotearoa Tēnei  : A Report into Claims 
concerning New Zealand Law and Policy Affecting Māori Culture and Identity, Te 
Taumata Tuatahi (2011).23 The Wai 262 claim was filed in 1991. During our hearing, 
we heard from Sheridan Waitai, a mokopuna of one of the original Wai 262 claim-
ants, who explained that the claim ‘examined the impacts of law and policy on 
Māori culture and identity, and sought recognition and protection of the rights of 
Māori in relation to taonga’, including biological resources, intellectual property, 
Māori data, the environment, mātauranga Māori and rongoā Māori.24 In its report 
on the claim, the Tribunal recommended (among many other things) that the 
Plant Variety Rights Act be supported by a Māori Advisory Committee and that 
the Commissioner of Plant Variety Rights be empowered to refuse to grant a plant 
variety right if it would negatively impact the kaitiaki relationship between Māori 
and their taonga species.25

In 2022, the Act was updated to establish a similar body to that recommended 
by the Tribunal, the Māori Plant Varieties Committee, amongst other changes.26 
The Committee considers and provides advice on whether it would be appropri-
ate for the Minister to grant a plant variety right  ; and must have ‘knowledge 

19.  Document A29(a), p 9
20.  Document A29(a), p 17
21.  Document A29(a), p 9
22.  Document A29(a), p 9. In April 2024, a total of 231 Acts of Parliament contained references to 

the ‘Treaty of Waitangi’, most of which related directly to Treaty settlements.
23.  Document A67, pp 389–390  ; Waitangi Tribunal, Ko Aotearoa Tēnei  : A Report into Claims 

concerning New Zealand Law and Policy Affecting Māori Culture and Identity, Te Taumata Tuatahi 
(Wellington  : Legislation Direct, 2011)

24.  Document A59, pp 2–3
25.  Document A67, p 390
26.  Plant Variety Rights Act 2022, s 62
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of ’ mātauranga Māori, tikanga Māori, te ao Māori, and taonga species.27 At the 
first reading of the Plant Variety Rights Amendment Bill on 18 May 2021, the 
Honourable David Clark, Minister of Commerce and Consumer Affairs, described 
it as hitting the ‘sweet spot’ between commercial interests and Māori rights.28 He 
credited the Wai 262 claim for bringing issues with the Act to light, and described 
the Tribunal report as a ‘starting point’ for the Government, after which they 
engaged in ‘a good degree of consultation’ to take onboard the wider concerns of 
Māori.29 Ms Waitai explained that, while the current version of the Plant Variety 
Rights Act is not perfect and the amendments to the 1987 Act ‘did not provide 
for the full expression of tino rangatiratanga of those who are kaitiaki of the 
plants themselves, and the mātauranga held about those plants’, there had been 
progress.30 She said that she and the broader Wai 262 Taumata Whakapūmau (a 
representative body for the descendants of the six original Wai 262 claimants) were 
concerned that the proposed amendments to the Act could ‘reverse the advances 
made in the Plant Variety Rights framework to address the concerns raised in the 
WAI 262 claim, to implement the recommendations made by the Tribunal in the 
WAI 262 report, and for the Crown to meet its obligations under Te Tiriti’.31

The Pae Ora (Healthy Futures) Act 2022 also came about in response to a 
Tribunal report and the underlying efforts of Māori in progressing their claims 
with the Waitangi Tribunal. In Hauora  : Report on Stage One of the Health Services 
and Outcomes Kaupapa Inquiry (2019), the Tribunal found that the primary 
health care system in New Zealand was broadly inconsistent with the principles 
of the Treaty  /  ​te Tiriti, and specifically recommended ‘an amendment to the New 
Zealand Public Health and Disability Act 2000 to include a new Treaty of Waitangi 
clause’.32 Dr Chris Tooley emphasised ‘it is essential that any commentary on the 
proposed amendments to the Pae Ora (Healthy Futures) Treaty provisions does 
not overlook the whakapapa of the ideas that led to its introduction’.33 That whaka-
papa, he described, represented ‘decades of thought leadership and advocacy by 
Māori’.34 The original Treaty  /  ​Tiriti provision in the Pae Ora (Healthy Futures) Act 
provided for a separate Māori health authority – Te Aka Whai Ora (we discuss 
the changes that have already occurred to this Treaty  /  ​Tiriti provision in section 
2.4.3(3) below).

Dr Tooley explained that discussions about a stand-alone Māori health author-
ity began at a 1984 gathering of Māori health leaders – Hui Whakaoranga.35 The 

27.  Plant Variety Rights Act 2022, ss 57, 58
28.  Document A67, p 664
29.  Document A67, p 664
30.  Document A59, p 8
31.  Document A59, p 8
32.  Waitangi Tribunal, Hauora  : Report on Stage One of the Health Services and Outcomes Kaupapa 

Inquiry (Lower Hutt  : Legislation Direct, 2019), p xv. (A second edition of the report was published in 
2023 with the Tribunal’s final recommendations added.)

33.  Document A8, p 10
34.  Document A8, p 10
35.  Document A8, pp 8–9
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explanatory note for the Bill, as introduced to the House in 2021, noted that ‘[f]or 
Māori in particular, the health system does not operate in partnership and does not 
meet the Crown’s obligations under te Tiriti o Waitangi (the Treaty of Waitangi)’ 
and that the Bill was ‘intended to give effect to the principles of te Tiriti o Waitangi 
(the Treaty of Waitangi)’.36 Indeed, Māori were instrumental in the drafting of the 
Bill – as Ministry of Health officials explained, a

series of regional hui and forums were held to engage with Māori on the reforms, 
including the Iwi Leaders Forum, WAI 2575 claimants and Māori health and disabil-
ity providers. A steering group chaired by Tā Mason Durie considered and provided 
advice on the Hauora Māori components of the reform.37

The juxtaposition of this consultation process with the one engaged in by the 
Crown with respect to the current proposed reforms is striking, as we will explore 
further in chapter 3.

Amongst the most impactful of the legislative changes prompted by Māori 
advocacy were made to the Smokefree Environments and Regulated Products 
legislation. Māori are disproportionately impacted by smoking-related harm. In 
2010, Māori were more than twice as likely as the general population to smoke, and 
more than 600 Māori die prematurely every year from smoking-related illnesses.38 
The Treaty  /  ​Tiriti provision inserted into Smokefree Environments and Regulated 
Products Act 1990 aimed to reduce, and eventually eradicate, these disparities and 
lethal outcomes. During our inquiry, we heard from two key figures behind this 
legislative change – Hone Harawira and Shane Bradbrook. Mr Harawira, who 
chaired the Māori Affairs select committee inquiry, described the select committee 
process as instrumental in guiding the development of the provision. After bring-
ing the idea of strengthened anti-smoking legislation to an unreceptive Health 
Select Committee, Mr Harawira framed the legislation as a ‘Māori initiative’, and 
requested an inquiry on the matter from the Māori Affairs Select Committee.39 The 
resulting ‘Inquiry on the Tobacco Industry’ ran throughout 2010 – and the Select 
Committee received 260 submissions (96 of which were presented orally) and 
1,700 letters.40 The Select Committee conducted hearings throughout the country, 
and explained that ‘diversity of the submissions – from public health researchers, 
health providers, individuals, iwi, non-government organisations, retailers, and 
tobacco companies – has given us a very detailed, accurate representation of the 
wide-ranging impact of tobacco on New Zealanders’.41 Mr Harawira explained 

36.  Pae Ora (Healthy Futures) Bill 2021 (85—1)
37.  Department of Prime Minister and Cabinet, ‘Departmental Disclosure Statement  : Pae Ora 

(Healthy Futures) Bill’, 14 October 2021, p 8  ; see also submission 3.3.51(a), p 20
38.  Document A4(b), p [10]
39.  Document A5, p 2
40.  Document A4(b), p 13
41.  Document A4(b), p 13
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how ‘[t]he iwi, the hapū, and the whānau all came, they mobilised’.42 He shared 
one particularly impactful moment from the Select Committee process with us  :

A moment that I will never forget came during submissions. There was an older 
Māori guy sitting there, holding a box. I was chairing the committee at the time and 
asked him to present. He opened the box, and he took out his [preserved] heart. His 
heart. He had had to have a replacement because of the damage smoking had done to 
him. I asked him to pass around his heart to the committee. [Emphasis in original.]43

The Māori Affairs Select Committee recommended that the Smokefree 
Environments and Regulated Products Act 1990 be amended to ‘include Māori 
in all tobacco control planning and policy development groups’, and support 
Māori-led smokefree initiatives.44 Mr Bradbrook shared that he and other Māori 
continually pushed the kaupapa until, in 2022, amendments to the Smokefree 
Environments and Regulated Products Act passed into law, including section 3AB, 
its Treaty  /  ​Tiriti provision.45 For Mr Bradbrook, this change was an obvious mani-
festation of tino rangatiratanga – in his words  : ‘[e]verything that came after [the 
inquiry], bringing smoking out of the shadows and into the open, came from that 
process. We did that. We did it as Māori.’46 The introduction of section 3AB of the 
Smokefree Environments and Regulated Products Act in 2022 was described as 
‘a world leading’ approach to reducing tobacco harm.47 Unfortunately, that same 
provision would be weakened substantially in 2024 through the repeal of many of 
its subsections – a matter we discuss later in this chapter at section 2.4.3(2).

In short, Treaty  /  ​Tiriti provisions in legislation, including in the legislation at 
issue in our current inquiry, did not appear from a vacuum. They are a direct 
result of decades of advocacy from Māori, characterised by persistence and dedi-
cation to the reduction of harm amongst their people and the protection of their 
rights and interests. This is particularly obvious when it comes to three statutes 
which Cabinet proposes to substantively amend – the Plant Variety Rights Act, the 
Pae Ora (Healthy Futures) Act, and the Smokefree Environments and Regulated 
Products Act. Any steps to weaken or remove these legislative protections must be 
considered in light of the years of work by Māori underpinning these provisions 
and the very real needs, interests, and disparities that drove that work across the 
decades.

2.2.3  The complex legislative context of Treaty settlements
One of the important limits on the scope of the Crown’s review and reform process 
is that it excludes Treaty settlement legislation. This has been true of the review 

42.  Document A5, p 2
43.  Document A5, p 2
44.  Document A4(b), p 22
45.  Document A4(a), pp 4–5
46.  Document A4(a), p 4  ; see also doc A5, p 3
47.  Document A4(a), pp 2, 8
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process since the coalition agreement was first signed in 2023.48 Indeed, in the 
May 2025 Cabinet paper in which Minister Goldsmith sought Cabinet approval 
for the Treaty Clause Review process (see section 3.2.1), he noted that, should the 
review result in ‘significant changes to legislation referred to in Treaty settlements’, 
those changes could be perceived as ‘undermining’ Treaty settlements.49 However, 
a consistent theme of the evidence we heard is that just because a statute is not in 
and of itself a piece of settlement legislation, that does not mean that it is unrelated 
to the broader context of Treaty settlements. The legislation affected by Cabinet’s 
February 2026 decision is relevant to settlement commitments because those Acts 
are a central element of the forward-looking positive Māori–Crown relationship 
that Treaty settlements seek to create, and because settling groups did not need 
to negotiate specific recognition or provisions in their settlements that already 
existed in legislation at the time they were negotiating. The removal or weakening 
of such provisions will necessarily impact on settled iwi as well as unsettled iwi.

The Crown has now been concluding major Treaty settlements with iwi and 
hapū groups for over 30 years – with significant early settlements including those 
concluded with Waikato-Tainui in 1995 and Ngāi Tahu in 1997.50 As noted in the 
‘Red Book’, Te Tari Whakatau’s guide to Treaty  /  ​Tiriti settlements and negotiations, 
some early settlements only provided financial and commercial redress, but since 
the late 1990s most have involved a Crown Apology and varying forms of redress.51 
This redress may include financial payments, specific commitments (for instance, 
transfers of public land or restoring traditional place names), or forward-looking 
commitments (like co-governance arrangements for natural features such as rivers 
or mountains).52 The terms of Treaty settlements are set out in deeds of settlement, 
which are given formal effect through settlement Bills introduced to Parliament 
and enacted as legislation. By longstanding convention, these Bills have typically 
received bipartisan support in the house.53

As the number of Treaty  /  ​Tiriti settlements has increased, so too has the volume 
of forward-looking provisions and commitments. The Auditor-General noted in 
his 2025 review of settlement commitments that ‘about 150 public organisations 
have about 12,000 individual contractual and legal commitments under about 
80 settlements’.54 We received evidence on the character of such forward-looking 
provisions in the Ngāti Ranginui deed of settlement, and the subsequent Act. 
As Charlie Rahiri noted, the Crown and Ngāti Ranginui initialled a deed of 

48.  Document A58(a), p 20
49.  Wai 3300 ROI, doc B25, p 7
50.  Te Tari Whakatau, Healing the Past, Building a Future (2025), p 20
51.  Te Tari Whakatau, Healing the Past, Building a Future (2025), p 20
52.  Controller and Auditor General, ‘How public organisations are fulfilling Treaty settlements’, 

report to the House of Representatives, April 2025, p 10
53.  ‘Vote Te Arawhiti 2023 Briefing to the Incoming Minister for Māori Crown Relations’, Te 

Arawhiti, 2023, p 4
54.  Controller and Auditor General, ‘How public organisations are fulfilling Treaty settlements’, 

p 3
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settlement on 21 June 2012.55 The settlement was given formal effect by the Ngā 
Hapū o Ngāti Ranginui Claims Settlement Act 2025, which came into force on 13 
June 2025, during Minister Goldsmith’s tenure as Minister of Treaty of Waitangi 
Negotiations.56

Within the apology contained in this deed of settlement, the Crown stated that 
it ‘seeks atonement for the wrongs of the past and to establish a new relationship 
with the hapū of Ngāti Ranginui based upon mutual trust, co-operation, and 
respect for te Tiriti o Waitangi  /  ​the Treaty of Waitangi and its principles’.57 We note 
the centrality of respect for Treaty  /  ​Tiriti principles within the Crown’s commit-
ment here, and one would assume that such a commitment would involve consult-
ation with Ngāti Ranginui before significant decisions affecting the manifestation 
of Treaty  /  ​Tiriti principles in legislation were taken. We return to this point in 
chapter 3, section 3.2.13.

This relationship is also not solely about the past – it is about creating a construc-
tive and ‘ongoing’ relationship into the future.58 Prominent in the agreed cultural 
redress to be provided by the Crown is ‘the promotion of relationships internal 
to the Crown’ – including a commitment that the Minister will write to several 
ministries to ‘enter into an effective and durable working relationship with Ngā 
Hapū o Ngāti Ranginui’, including the Ministry for Health, the Ministry for the 
Environment, and the Ministry of Justice.59 We note that these same ministries are 
responsible for administering several of the statutes affected by Cabinet’s February 
2026 decision – and indeed, we would expect the Treaty  /  ​Tiriti provisions in these 
statutes to be an important component of such ‘durable working relationships’.60 
This much was confirmed by Mr Rahiri, when he explained that the proposed 
changes would have negative impacts on ‘Ngāti Ranginui’s ongoing work to 
advance the educational, spiritual, economic, social and cultural well-being of 
Ngāti Ranginui’, including on the iwi’s current activities and work programmes.61 
When asked whether the existence of Treaty  /  ​Tiriti-specific provisions in the law 
meant that the iwi were less inclined to ‘push for’ specific redress in their negoti-
ations on the basis that these legislative protections were already enshrined, Mr 
Rahiri answered that it was ‘absolutely’ a factor in their settlement.62

We also consider it particularly significant that through this settlement, the 
Crown is providing redress for the social harm created by past breaches of the 
Treaty  /  ​te Tiriti, including raupatu. This social harm has manifested in health, 
housing and economic outcomes, as the Crown accepts in its acknowledgements  :

55.  Document A41, p 3
56.  Document A41, p 4
57.  Document A41(a), p 35
58.  Document A41(a), p 36
59.  Document A41(a), p 41
60.  Document A41(a), p 41
61.  Document A41, p 5
62.  Transcript 4.1.1, p 163
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The Crown acknowledges that the Raupatu  /  ​confiscation at Tauranga and many 
of its subsequent policies have contributed to Ngāti Ranginui hapū enduring long 
periods of social deprivation at Tauranga, many members of Ngāti Ranginui hapū 
leaving their rohe, and those living . . . within their rohe suffering worse housing con-
ditions, health, economic and educational outcomes than other New Zealanders.63

It is significant that this kind of socio-economic harm, which the Crown 
acknowledges here, corresponds with the kinds of harm facing Māori that many 
of the Treaty  /  ​Tiriti provisions at issue seek to combat, particularly in the health 
space (see section 2.3.5). These provisions therefore have a direct bearing on the 
broader acknowledgments made by the Crown to Ngāti Ranginui within this 
settlement.

We also heard evidence about the forward-looking nature of the Treaty  /  ​Tiriti 
relationship that the Crown entered into with Waikato-Tainui, which according 
to the Chief Executive Officer of Te Whakakitenga o Waikato, Donna Flavell, 
today has over 100,000 registered tribal members, affiliating to 68 marae and 33 
hapū.64 In 2008, the Crown and Waikato-Tainui signed the Waikato River deed 
of settlement. As part of the settlement, the Crown ‘committed to a new era of 
co-management over the Waikato River with an overarching purpose to restore 
and protect the health and wellbeing of the Waikato River for future generations’.65 
Arrangements made under the co-management instruments of the Waikato River 
Settlement envisaged portfolio-specific accords, including the ‘development of a 
social accord’. This was the Koiora Accord, which came into existence in 2022. The 
Accord built on the foundation of the Waikato River Settlement by establishing 
a ‘kawenata’ (covenant) for the relationship between Waikato-Tainui and Crown 
agencies in the social sphere. Through this kawenata the parties agreed to ‘work 
together to improve the health and wellbeing of Waikato-Tainui based on mana 
motuhake and mana whakahaere’, and ‘utilising the framework and mechanisms 
under this kawenata to achieve a partnership approach in respect of key initiatives 
and outcomes that focus on whanau wellbeing including health, employment, 
housing and economic security’.66 It is strikingly evident from the text and context 
of the Accord that the existence of such a commitment is heavily dependent on 
the ongoing and holistic relationship provided for in the Waikato River Settlement 
Act. The success of this relationship will also be significantly influenced by the 
presence and weighting of Treaty  /  ​Tiriti provisions in key statutes of relevance to 
the social sphere.

There is another more discrete and specific connection between the proposed 
reforms and the Treaty settlement context – and this exists within the Climate 
Change Response Act. The Treaty  /  ​Tiriti provision in the Climate Change 
Response Act 2002 plays a crucial role for settled iwi in the management of their 

63.  Document A41(a), p 34
64.  Document A43, p 3  ; transcript 4.1.1, p 200
65.  Document A43(a), p 13
66.  Document A43(a), pp 13–17
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land. The Act provides for the implementation of the Emissions Trading Scheme 
in Aotearoa New Zealand in line with international obligations.67 Significantly, 
under the Emissions Trading Scheme, forestry owners (a sector Māori are highly 
represented in) face financial disincentives if they deforest their land.68 Many 
settlements, including those of Ngāi Tahu, Waikato-Tainui, Te Uri o Hau, Ngāti 
Awa, and Ngāti Tūwharetoa included the return of afforested land to iwi Māori.69 
At the second reading of the Climate Change (Moderated Emissions Trading) 
Amendment Bill in 2009, which introduced section 3A into the Act, Rahui Katene 
stated that the Māori Party supported the Bill because of the future protections it 
would give to settled iwi.70 Ms Katene noted that, in the Ngāi Tahu settlement, the 
Crown did not disclose the ‘likely impact of an emissions trading scheme’ (which 
was already under development at the time of the settlement) on affected Ngāi 
Tahu forests, and thus ‘did not meet its information disclosure requirements’.71 By 
introducing the Treaty  /  ​Tiriti provision to the Climate Change Response Act, the 
Crown has been required to ‘recognise and mitigate the impacts on iwi and Māori 
of reducing emissions and must ensure that iwi and Māori have been adequately 
consulted on the [emissions reduction] plan’.72

In this complex legislative context, it is clear that the impact of these reforms on 
settlement commitments cannot be mitigated by simply excluding Treaty  /  ​Tiriti 
settlement legislation from the scope of the reforms – all legislation which plays a 
role in the future-focussed relationship between the Crown and settled group has 
a bearing on these settlement commitments. This is especially true in the climate 
change context. We consider Ms Coates’ words on this issue apt. We consider that 
weakening the Treaty  /  ​Tiriti provisions which underpin the ongoing relationship 
between the Crown and settled groups ‘seriously weakens the treaty settlement 
endeavour we have embarked upon as a country where the Crown in various 
settlements has promised to chart a new treaty consistent relationship’.73

2.2.4  The importance of Treaty  /  ​Tiriti provisions for unsettled iwi
We received plenty of evidence concerning the value of Treaty  /  ​Tiriti provisions for 
un-settled hapū and iwi, including from claimants and interested parties who do 
not intend to settle. The kōrero of claimants and interested parties spoke to their 

67.  Climate Change Response Act 2002, s 3(b)
68.  Te Uru Rākau  /  ​New Zealand Forestry Service, ‘How the ETS Applies to Forestry’, Ministry for 

Primary Industries, https://tinyurl.com/ETSforestry, last modified 14 May 2025  ; Ministry for Cities, 
Environment, Regions & Transport, ‘About the New Zealand Emissions Trading Scheme’, https://
tinyurl.com/aboutNZETS, accessed 22 July 2026. As a forest grows, it absorbs carbon dioxide. Cutting 
down forests releases this carbon dioxide. The Emissions Trading Scheme requires emitters to sur-
render ‘emissions units’ for each tonne of carbon dioxide they emit. As such, deforestation may result 
in the forest owner being required to pay units to the Government.

69.  Document A67, pp 41–42
70.  Document A67, pp 41–42
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72.  Climate Change Response Act 2002, s 3A(ad)
73.  Document A29(a), p 31
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first-hand experience of these legislative levers, as members of governing boards 
and service providers interacting with the Crown in the absence of a settlement.

Rowena Tana, current Chairperson of Te Rūnanga o Ngāti Hine and the Ngāti 
Hine Health Trust, noted Ngāti Hine’s responsibilities brought the iwi into contact 
with legislation and policy encompassing ‘health, education, whenua Māori, taiao, 
wai, conservation, climate change, marae infrastructure, social services, justice, 
reo, tikanga, and cultural taonga’.74 She described Treaty  /  ​Tiriti provisions as a way 
‘Ngāti Hine can insist that the Crown and statutory decision-makers recognise 
those responsibilities’.75 While provisions ‘do not solve everything’, Ms Tana said, 
‘they create an important foothold’.76 From the perspective of Ngāti Hine, the 
concern is ‘not only the removal of words from legislation’, but also ‘the loss of 
leverage, voice and protection’.77

Other Ngāti Hine representatives emphasised the practical importance of 
Treaty  /  ​Tiriti provisions in health and social services legislation. Tamati Shepherd-
Wipiiti, the Chief Executive Officer of the Ngāti Hine Health Trust, the largest 
hauora provider outside of Government in Northland, stressed that provisions 
‘materially influence how Crown agencies design, commission, fund, and deliver’ 
health and other services for Māori communities.78 Treaty  /  ​Tiriti obligations 
in health legislation are ‘critical, because they shape behaviour’ of the Crown in 
commissioning services.79 Mr Shepherd-Wipiiti noted a special concern about 
‘equity-loading’ being removed from health funding formulas,80 which he saw 
as ‘the danger with these changes’.81 Funding settings not adjusted for equity, he 
observed, underestimate the cost of delivering services in the ‘geographically dis-
persed communities’ of Northland. Echoing Ms Tana, Mr Shepherd-Wipiiti noted 
that Treaty  /  ​Tiriti provisions of the original Pae Ora (Healthy Futures) Act had 
given ‘Māori providers a stronger footing’.82 He cautioned that ‘without legislative 
provisions compelling treaty-compliant behaviour, we go back to stock-standard 
commissioning behaviour .  .  . stock-standard commissioning does not produce 
good outcomes for our people’.83

Hohipere Williams, Troy Brockbank, and Jaycee Tipene-Thomas addressed 
the significance of environmental Treaty  /  ​Tiriti provisions to Ngāti Hine. They 
stated that ‘from a taiao perspective’, provisions and their wording affect the 
‘timing’, ‘weight’, and ‘conditions’ of the Crown’s engagement with Ngāti Hine.84 
Provisions determine ‘when Ngāti Hine is engaged, how much weight is given 

74.  Document A24, pp 4–5
75.  Document A24, p 5
76.  Document A24, p 5
77.  Document A24, p 6
78.  Document A25, p 1
79.  Document A25, p 3
80.  Document A25, p 2
81.  Document A25, p 3
82.  Document A25, pp 2, 4
83.  Document A25, p 3
84.  Document A27, p 3
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to our mātauranga, and whether our kōrero carries through into conditions, 
monitoring, and outcomes’.85 Different legislative wording is ‘a material shift that 
affects whether Māori interests shape the decision itself or are simply considered 
alongside other competing factors’.86

Another unsettled Northern iwi described how fewer legislative Treaty  /  ​Tiriti 
provisions add to their difficulty influencing the Crown. Professor Margaret 
Mutu, Chairperson of Te Rūnanga-a-Iwi o Ngāti Kahu, reiterated evidence given 
in Tomokia Ngā Tatau o Matangireia – the Constitutional Kaupapa Inquiry.87 She 
had earlier stated that as the iwi

have not settled our Te Tiriti claims with the Crown .  .  . we are therefore required 
to rely upon the Treaty Principles in order to obtain recognition of our claims not 
only in the Waitangi Tribunal context, but in all matters where the Crown asserts its 
kāwanatanga.88

As a consequence, Professor Mutu saw the iwi as ‘significantly exposed to the 
impacts of the Treaty Clauses Reform, even more so than our whānaunga who 
have agreed settlements with the Crown’.89 Professor Mutu noted her iwi being 
forced to ‘intervene’ in several areas in which their ‘rangatiratanga and kaitiaki 
responsibilities’ had been threatened.90 She warned that ‘without the limited rec-
ognition and protection we are afforded by the current Treaty provisions, we will 
be subject to these and greater intrusions much more frequently and will have a 
reduced ability to influence them’.91

Treaty  /  ​Tiriti provisions are also key to partnerships with local government 
and transport authorities for cultural heritage protection. Quentin Parr, of the 
Ngāti Hikitanga hapū of Ngāti Raukawa ki te Tonga, noted Ngāti Hikitanga was 
a partner in the major Ōtaki to North of Levin (Ō2NL) roading project with the 
New Zealand Transport Agency. Mr Parr stated this partnership with the New 
Zealand Transport Agency was based on the ‘Crown’s duty of active protection of 
taonga, under section 4 of the Land Transport Management Act 2003 . . . to “take 
appropriate account of the principles of the Treaty of Waitangi.” ’92

Mr Parr warned that should the Crown ‘unilaterally’ decide ‘to narrow the 
operative provisions of Acts such as the [Land Transport Management Act], [the 
New Zealand Transport Agency]’s legal obligation to provide “active protection”, 
to Ngāti Hikitanga’s cultural sites within the Ō2NL corridor would be ‘severely 
weakened’.93

85.  Document A27, p 3
86.  Document A27, p 3
87.  Document A31, p 4
88.  Document A31, p 4
89.  Document A31, p 4
90.  Document A31, pp 4–5
91.  Document A31, p 5
92.  Document A16, p 1
93.  Document A16, p 1
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Di Rump, the Chief Executive of the Muaūpoko Tribal Authority, also spoke 
about this roading project. Muaūpoko and Ngāti Raukawa had gifted the name ‘Te 
Pae o Tararua’ to it but were then told by the New Zealand Transport Agency that, 
in line with Government policy, the road’s English name would have to be used 
first. Ms Rump feared that reversing this decision could now only be achieved 
through settlement negotiations. In her words, ‘we will be faced with a situation 
potentially to use settlement to get what before now has been business as usual’.94

Mr Parr also noted Ngāti Hikitanga had agreements with the Horowhenua 
District Council that relied on the Local Government Act 2002, and in particular 
its Treaty  /  ​Tiriti provision in section 4.95 In the face of the legislative proposals 
approved by Cabinet, he commented  :

as an unsettled hapū, Ngāti Hikitanga is in a state of high vulnerability. Settlement is 
still some time away for us, our claims are still active in the Waitangi Tribunal. I see 
this as an attempt by the Crown to effectively rewrite its accountability mechanisms 
so that the Tribunal, Ngāti Hikitanga, and all other hapū and iwi that are part of this 
process can no longer properly assess the Crown’s liability and hold it to account.96

2.3  The Māori Rights and Interests that the Provisions at Issue 
Seek to Protect
Cabinet’s February 2026 decision affected 19 statutes, as we explained in chapter 1. 
The 18 statutes we are considering in this report cover diverse subject matter – 
from the country’s response to climate change harm to the statutory framework 
under which local government operates. In this section, we discuss at a general 
level the Māori rights and interests that these statutes involve, which the corre-
sponding Treaty  /  ​Tiriti provisions within each statute seek to protect. It is import-
ant that we explain the significance of these diverse interests in Treaty  /  ​Tiriti terms 
before analysing the Crown’s conduct. This is necessary to understand the extent 
to which the Crown’s active protection obligations (see chapter 1, section 1.5.1(4)) 
are engaged by the proposed reforms.

2.3.1  Land
One of the most fundamental Treaty  /  ​Tiriti interests that exists relates to land, as 
reflected in both the English and te reo Māori texts of article 2.97 The guarantee of 
tino rangatiratanga over land means that, where the Crown exercises its kāwana-
tanga powers in a way that affects Māori land, consultation is required at a min-
imum.98 Preferably an agreement is negotiated. In the words of the Tribunal in He 
Maunga Rongo (2008) when discussing past Crown policies around the ownership 

94.  Document A36, pp 2–3  ; transcript 4.1.1, p 230
95.  Document A16, p 2
96.  Document A16, p 3
97.  Waitangi Tribunal, Te Urewera, 8 vols (Wellington  : Legislation Direct, 2017), vol 3, p 1013
98.  Waitangi Tribunal, The Ngati Rangiteaorere Claim Report 1990 (Wellington  : GP Publications, 

1996), pp 30–31
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and management of land, ‘[i]f the Crown was to keep its promise of Maori control 
(tino rangatiratanga) over those things guaranteed them by the plain terms of the 
Treaty, then it had to obtain their consent through partnership and dialogue, lead-
ing to a negotiated agreement’.99 For example, that Tribunal noted ‘if entities were 
established by the Crown to manage Maori land, Maori would need to play a key 
role in those entities’.100

There are three Acts affected by the proposed reforms which engage Māori 
land interests most directly  : the Climate Change Response Act 2002, the Crown 
Pastoral Land Act 1998, and the Land Transport Management Act 2003. We have 
discussed the intersection between the Climate Change Response Act and Māori 
forestry land returned in settlements in section 2.2.3 above, and do not repeat that 
here except to add that – due to the nature of the Crown’s acquisition of Māori 
land – a great deal of the remaining Māori land is remote and forested. We further 
note than any work done under the Act to mitigate the harm of climate change 
obviously involves Māori interests in their land (see section 2.3.4 below).101

The Crown Pastoral Land Act deals with the administration of 1.2 million hec-
tares of Crown pastoral land, located largely in the the South Island high country, 
covering about 5 per cent of New Zealand’s land area. Most of this is leased for 
pastoral farming.102 The Māori interest in this land is significant, particularly 
for Ngāi Tahu, due to the large proportion in its takiwā. The Ngāi Tahu Claims 
Settlement Act 1998 acknowledged the iwi’s right to retain authority and control 
over lands, including Crown pastoral land.103 In 2022, the Crown Pastoral Land 
Act was amended, including through the insertion of the section 5 Treaty  /  ​te Tiriti 
provision. The reasons cited for these changes included ‘supporting strong and 
enduring Crown–Māori relationships and recognising the relationship of tangata 
whenua with their ancestral lands’.104 While we did not hear evidence from Ngāi 
Tahu or the other South Island iwi most directly affected by this legislation, we 
note that Ngāi Tahu were consulted ‘throughout the process of developing the 
policy proposals and [the] Bill’ which led to these amendments.105

The Land Transport Management Act established the New Zealand Transport 
Agency and regional transport committees with the purpose of contributing to an 
effective, efficient, and safe land transport system.106 The broad ambit of the powers 
established under the Act and their engagement with Māori interests is made 
obvious in section 18, which requires the Agency to do everything reasonably 

99.  Waitangi Tribunal, He Maunga Rongo  : Report on Central North Island Claims, Stage One, 
revised ed, 4 vols (Wellington  : Legislation Direct, 2008), vol 2, p 423

100.  Waitangi Tribunal, He Maunga Rongo, vol 2, p 427
101.  Doug Macredie, ‘Te Mauri o te Whenua and Land Access’, Herenga ā Nuku Aotearoa  /  ​

Outdoor Access Commission, https://tinyurl.com/mauriwhenua, accessed 23 July 2026
102.  Crown Pastoral Land Reform Bill Government Bill (307—1)
103.  Crown Pastoral Land Reform Bill Government Bill (307—1)
104.  Crown Pastoral Land Reform Bill Government Bill (307—1)
105.  Land Information New Zealand, ‘Departmental Disclosure Statement Crown Pastoral Land 

Reform Bill’ (Wellington  : Land Information New Zealand, 24 June 2020), https://disclosure.legis-
lation.govt.nz/assets/disclosures/bill-government-2020–307.pdf, p 13

106.  Land Transport Management Act 2003, s 3, part 4
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practicable to separately consult Māori affected by any activity proposed that 
affects or is likely to affect (a) Māori land  ; or (b) land subject to any Māori claims 
settlement Act  ; or (c) Māori historical, cultural, or spiritual interests.107 Mr Parr 
and Ms Rump gave evidence on the utility of the Land Transport Management 
Act’s existing Treaty  /  ​te Tiriti provision, which we have set out above (see section 
2.3). In addition, Tracy Hillier explained that the current provision has provided 
‘critical legal footing’ for her hapū of Ngāi Tamahaua to engage with the Crown on 
land transport matters.108 In her words,

For Ngāi Tamahaua, these provisions have had a real, practical effect. Our hapū 
have engaged extensively with NZTA  /  ​Waka Kotahi and local authorities on transport 
projects affecting our rohe, including in respect of state highways, bridges, and infra-
structure intersecting with rivers, wāhi tapu, and access to marae. This engagement 
has not been tokenistic. It has involved working directly alongside engineers, contrac-
tors, and project teams to influence outcomes on the ground.

For example, during works along State Highway 35 near Ōpape, where the road was 
at risk due to instability near the river, Ngāi Tamahaua engaged directly with contrac-
tors, including Higgins. Through that relationship, we undertook karakia, provided 
cultural oversight, and worked together to ensure both the safety of workers and the 
protection of the environment. We raised concerns that modifications to the road and 
the surrounding environment from the proposed works could adversely impact the 
riverbed and water table, including by altering water levels and affecting ground sta-
bility. Rather than opposing the project, our involvement supported better, more sus-
tainable engineering solutions.

That engagement also created wider benefits. Local whānau were employed in roles 
such as traffic management, and relationships were formed with cultural advisors 
within project teams, including Māori staff from other hapū. These interactions reflect 
what genuine partnership can look like in practice  : early engagement, shared prob-
lem-solving, and outcomes that protect both infrastructure and cultural values.109

We discuss potential impacts of the proposed reforms on these legislative meas-
ures designed to protect the claimants and interested parties’ whenua interests in 
more depth in chapter 4.

2.3.2  The environment and taonga species
The environment and taonga species are another key set of Māori interests the 
provisions at issue in our inquiry seek to protect. The Crown must actively protect 
the environment and the taonga within it and provide for Māori tino rangatira-
tanga over them. This duty includes ‘providing a legislative system that allows for 
the expression of Māori rangatiratanga over their taonga and enables them to fulfil 

107.  Land Transport Management Act 2003 s 18G
108.  Document A30, p 7
109.  Document A30, pp 6–7
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their obligations as kaitiaki’.110 This system should enable Māori management of 
environmental resources and taonga ‘in accordance with their own cultural and 
management preferences and in accordance with their own ways of life, albeit 
adapted in accordance with the right to develop’.111

We discuss the mitigation of climate change-related harm under the Climate 
Change Response Act further below, which has obvious interactions with Treaty  /  ​
Tiriti duties that exist in relation to the environment. Four other statutes which 
clearly engage Māori environmental interests are the Environment Act 1986, the 
Energy Efficiency and Conservation Act 2000, the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects) Act 2012, and Water Services Authority 
– Taumata Arowai Act 2020. The statutory functions of these pieces of legislation 
will be explored in more depth in chapter 4, but for present purposes we note 
that powers exercised under each Act are highly impactful to the environment. 
The Environment Act, for instance, sets out the functions of the Secretary for 
the Environment, which include advising the relevant Minister on ‘policies for 
influencing the management of natural and physical resources and ecosystems so 
as to achieve the objectives’ of the Act, such as ensuring that ‘full and balanced 
account is taken of .  .  . the principles of the Treaty of Waitangi’.112 The Energy 
Efficiency and Conservation Act empowers the Minister to develop a national 
energy efficiency and conservation strategy, and to develop policy to promote the 
use of renewable energy.113 The Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act’s purpose is to ‘promote the sustainable manage-
ment of the natural resources of the exclusive economic zone and the continental 
shelf ’.114 The Water Services Authority – Taumata Arowai Act dictates the function 
of the authority responsible for the regulation of drinking water, wastewater, and 
storm water networks.115 We note that, while the Conservation Act 1987 and the 
Resource Management Act 1991 are subject to separate review and  /  ​or amendment 
processes, Cabinet’s preference for ‘standard form descriptive provisions’ with 
no higher Treaty  /  ​Tiriti weighting than take into account may also be employed 
in these statutes (or their legislative replacement, in the case of the Resource 
Management Act).

The claimants explained the significance of some of the environmental legis-
lation captured in Cabinet’s February 2026 decision to their tino rangatiratanga 
rights over the environment. Ms Rump discussed how the Muaūpoko Tribal 
Authority supported their whanaunga to oppose a request to mine iron sands 
in the South Taranaki Bight – opposition which resulted in the notable Trans-
Tasman judgment, which found in favour of the Māori applications contesting the 

110.  Waitangi Tribunal, Tauranga Moana, 1886–2006  : Report on the Post-Raupatu Claims, 2 vols 
(Wellington  : Legislation Direct, 2010), vol 2, p 604

111.  Waitangi Tribunal, He Maunga Rongo  : Report on Central North Island Claims, Stage One, 
revised ed, 4 vols (Wellington  : Legislation Direct, 2008), vol 4, p 1240

112.  Environment Act 1986, ss 29, 31
113.  Energy Efficiency and Conservation Act 2000, s 7
114.  Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012, s 10(1)(a)
115.  Water Services Authority – Taumata Arowai Act 2020, s 11
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mining proposal.116 We discuss this case in more depth in chapter 4, but here note 
the significance of the court’s application of section 12 of the Exclusive Economic 
Zone and Continental Shelf (Environmental Effects) Act in practical terms. For 
Ms Rump, it was crucial that the court quashed the decision which granted the 
mining request. She explained that, ‘[h]ad any of these proposals been granted, it 
could have risked our lands, taonga, traditional ways of life and culturally import-
ant living resources, and marine industries’.117

Ms Hillier told us that the Treaty  /  ​Tiriti provision in the Energy Efficiency 
and Conservation Act is also significant. One of the functions of the Minister for 
Energy under the statute is to prepare a strategy which states the Government’s 
policies on matters like the use of renewable energy, and the means by which those 
policies will be achieved.118 Ms Hillier explained that the Act’s Treaty  /  ​Tiriti provi-
sion places an ‘important requirement on decision-makers, including the Minister 
for Energy and relevant agencies, to recognise Ngāi Tamahaua rights and inter-
ests . . . when making decisions about projects in our rohe and how resources are 
accessed and used’.119 George Laking told us that, since the Act affects the manage-
ment and use of natural resources and energy resources, which are taonga, Māori 
have a ‘special interest’ in how the Act is administered because of the article  2 
guarantees of tino rangatiratanga.120

Māori interests in the environment are also affected by the Hazardous 
Substances and New Organisms Act 1996, which contains a Treaty  /  ​Tiriti provi-
sion that the Crown currently proposes to specify further, subject to further policy 
advice (see chapter 1, section 1.1.2(3)). The purpose of the Act is to ‘protect the 
environment, and the health and safety of people and communities, by preventing 
or managing the adverse effects of hazardous substances and new organisms’.121 All 
persons exercising functions under the Act must take into account the relationship 
of Māori to their taonga, including ancestral lands, water, sites, wāhi tapu, and flora 
and fauna.122 The article 2 guarantee of tino rangatiratanga over the environment 
is engaged at a general level with respect of any statute focussed on environmental 
protections, and in particular by this Act’s regulation of hazardous substances (see 
section 2.3.2 above). Margaret Mutu told us that, if this Act were amended without 
sufficient care, she was concerned about the ‘mauri of our whenua, of our moana, 
being further tainted by agricultural runoff or industrial chemicals’.123

This Act’s regulation of genetic modification is of particular relevance to 
many Māori. The Act provides for specific regulatory controls on the creation 
of genetically modified organisms, including to limit their adverse effects on the 

116.  Document A36, p 4  ; Trans-Tasman Resources Limited v The Taranaki–Whanganui 
Conservation Board [2021] NZSC 127 at paras 1–2

117.  Document A36, p 4
118.  Document A30, p 4
119.  Document A30, p 5
120.  Document A55, p 9
121.  Hazardous Substances and New Organisms Act 1996, s 4
122.  Hazardous Substances and New Organisms Act 1996, s 6
123.  Document A31, p 13
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environment.124 The legislative regulatory scheme established by the Hazardous 
Substances and New Organisms Act was analysed by the Tribunal in Ko Aotearoa 
Tēnei (2011), which considered that legal and policy arrangements at the time 
did not adequately protect the ‘interests of kaitiaki in mātauranga Māori or in 
the genetic and biological resources of taonga species’ with respect to genetic 
modification.125 Ms Waitai explained that the bulk of the amendments to this 
Act recommended by that Tribunal have yet to be implemented.126 In the words 
of claimant witnesses Hohipere Williams, Troy Brockbank, and Jaycee Tipene-
Thomas, decisions affecting new organisms and genetic modification could ‘have 
enduring and intergenerational effects on ecosystems, biodiversity, human health, 
and whakapapa relationships’.127

The Plant Variety Rights Act 2022 is also destined for significant amend-
ment under the current proposals. We discussed above how the 1987 Act was 
significantly amended after the release of the Ko Aotearoa Tēnei report, in order 
to better provide for the kaitiaki relationship between Māori and taonga species 
(see section 2.2.2 above). Heidi Mackey gave evidence on how the statute and its 
protections have supported the work of the Ngāti Hine Forestry Trust to develop a 
long-term indigenous forestry strategy to transition from pines to natives, guided 
by mātauranga Māori. Part of making that transition sustainable involved using 
the planted native species for rongoā, and Ms Mackey told us that the ‘statutory 
provisions that protect Māori interests in taonga species, traditional knowledge, 
and kaitiaki relationships’ enabled the Trust to consider its options and to both 
‘do what is best for the whenua from a kaitiaki perspective while also potentially 
providing a return back to the beneficial owners’.128

2.3.3  Mitigation of climate change-related harm
In addition to the environmental interests discussed in the preceding section, 
climate change is the single-most important environmental issue facing the 
nation and so of particular importance to all Māori. The Treaty  /  ​Tiriti interest 
most obviously engaged by the Climate Change Response Act is the mitigation 
of climate-change-related harm suffered by Māori. The impacts of climate change 
are and will be disproportionately felt by Māori communities, particularly those 
in rural or coastal areas.129 These communities are particularly impacted by rising 
sea-levels and increasingly severe storm-events which threaten to destroy marae, 
urupā, and papākainga, and which damage infrastructure crucial to keeping these 

124.  Hazardous Substances and New Organisms Act 1996, ss 41–44A
125.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuatahi, p 86
126.  Document A59, p 9
127.  Document A27, p 5
128.  Document A28, pp 2–3
129.  Document A58(a), pp 30–31
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communities connected.130 A 2026 report from the Bioeconomy Science Institute 
stated that these impacts heighten not only economic uncertainty as forestry 
and farming infrastructure is damaged, but also physical and mental health 
decline, and risk leading to ‘long-term cultural fragmentation’ of hāpori Māori.131 
Compounding these risks, the report found that Māori are often marginalised in 
climate governance, with Treaty  /  ​Tiriti obligations ‘poorly recognised’ in the cur-
rent policy environment.132

Despite this finding of the Bioeconomy Science Institute that current policy 
has limited effectiveness, we heard from claimants and interested parties that 
the existing ‘strong’ Treaty  /  ​Tiriti weighting of ‘give effect to’ in section 3A of the 
Climate Change Response Act has had a directly positive impact on their ability 
to respond to climate change-related harm.133 Section 3A was inserted in late 2009 
through the Moderated Emissions Trading Amendment Bill, and requires those 
empowered under the Act to ‘recognise and respect the Crown’s responsibility to 
give effect to the principles of the Treaty of Waitangi’.134 The provision references 
subsequent sections within the Act which collectively require the Minister of 
Climate Change to consult with iwi and Māori, and to ensure that Māori rights 
and interests are appropriately accounted for when developing policy under the 
Act.135 When introducing section 3A, Māori Party member of Parliament Rahui 
Katene stated ‘this bill reflects our role in responding to the shared challenges of 
climate change .  .  . It makes a commitment to the Treaty relationships through 
the highest level of input on agricultural, forestry, and fishing issues’.136 Ngāti Hine 
claimants told us that these legislative protections have enabled them to undertake 
mātauranga Māori-led adaptation responses to flooding, erosion, and biodiversity 
loss due to climate-change.137 Without section 3A, they considered their involve-
ment in decision-making would be ‘fragmented’ and that they would be forced 
to rely on mitigation of climate change-related harm after impacts have already 
occurred.138

When discussing the amendment in Parliament, Rahui Katene also explained 
that section 3A was introduced to ensure ‘iwi will continue to be involved in’ 
the Emissions Trading Scheme, particularly as it relates to forestry – an indus-
try which Māori are disproportionately represented in.139 As discussed above in 

130.  Document A58(a), pp 30, 145  ; see also doc A27, p 10  ; doc A43, p 26. The Bioeconomy Science 
Institute is a Crown Research Institute that was created in 2025 following the amalgamation of four 
separate Crown Research Institutes  : ‘About Us’, Bioeconomy Science Institute, https://www.bioec-
onomyscience.co.nz/about-us, accessed 21 July 2026.
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134.  Climate Change Response Act 2002, s3A  ; Climate Change Response (Moderated Emissions 

Trading) Amendment Bill 2009
135.  Climate Change Response Act 2002, s3A
136.  Document A67, p 43
137.  Document A27, p 11
138.  Document A27, p 14
139.  Document A67, p 178  ; doc A28, p 2

2.3.3
Te Tinihanga o ngā Mātāpono



59

section 2.2.3, the Emissions Trading Scheme imposes financial liabilities upon 
landowners for deforestation which can be debilitating for Māori owners, who 
often acquired forested land through Treaty  /  ​Tiriti settlements.140 Representatives 
of Ngāti Hine Forestry Trust explained that they have ‘maintained good working 
relationships with Crown Forestry’ and that they were able to receive financial 
assistance through a partnership with the Crown which would not have happened 
without the Treaty obligations in the Climate Change Response Act.141 Ms Mackey 
explained that

The establishment of the Emissions Trading Scheme has had a detrimental effect 
on the [the Trust] because of the requirement to replant and us not having the capital. 
This put a lot of pressure on the Trust to find partnerships both privately and with the 
Crown. From a practical perspective, I think the Crown came to the party because of 
its treaty obligations. I do not think the Trust would have got the same engagement 
otherwise. The outcome saw 3,500 hectares of [Trust] land replanted in pine. What 
this shows is that legislation drives decision-making for land use and investment in 
the forestry industry.142

Despite the benefits some Māori are feeling from the current Treaty weighting 
in the Climate Change Response Act, the Bioeconomy Science Institute empha-
sised that ‘even if all existing policies were implemented, residual risks for Māori 
communities would remain severe and disproportionately high’.143 We consider the 
impacts of lowering the Treaty  /  ​Tiriti standard in section 3A later in our report – 
see section 4.2.1(2).

2.3.4  Mātauranga Māori
Another Treaty  /  ​Tiriti interest at play with respect to the currently proposed 
reforms involves mātauranga Māori. A Treaty  /  ​Tiriti provision proposed for repeal 
under Cabinet’s February 2026 decision is in the Organic Products and Production 
Act 2023. The market for organic products is large, with New Zealand exports 
of organic products – primarily in horticulture, wine, and dairy – carrying an 
estimated value of $355 million in the 2019–20 financial year.144 The original ver-
sion of the Organic Products and Production Bill did not contain a Treaty  /  ​Tiriti 
provision, and a range of Māori submitters objected to this. They argued that the 
regulation of organic products clearly engaged Treaty  /  ​Tiriti interests, given that 
traditional methods of kai production overlap in several ways with organic prac-
tices.145 Submitters argued that further mechanisms for consultation with Māori 
were needed for decisions made under the Act, as regulation of organic products 

140.  ‘First Reading of Climate Change Response (Moderated Emissions Trading) Amendment 
Bill’, 24 September 2009, NZPD, vol 657, p 6874  ; doc A58(a), p 71

141.  Document A28, pp 1–2
142.  Document A28, pp 1–2
143.  Document A58(a), p 31
144.  Document A67, p 433
145.  Document A67, pp 466–472
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could in turn impose limitations on methods of traditional kai production.146 Such 
consultative mechanisms were ultimately inserted into the Act after the select 
committee stage.

The protection of this kind of mātauranga Māori in law and policy was the 
central issue of Ko Aotearoa Tēnei.147 In the words of that Tribunal, legal frame-
works should ‘deliver a reasonable measure of kaitiaki control’ over mātauranga 
Māori.148 Ms Hillier explained the importance of consultation on the regulation 
of organic products for her hapū Ngāi Tamahaua. She told us ‘organic systems are 
tied to tikanga and our responsibility as kaitikai. When fees, standards, or rules 
are changed, it can feel like decisions are being made about our food systems and 
taonga without us being properly involved.’149

2.3.5  Health equity
One of the most significant Māori interests in the statues affected by Cabinet’s 
February 2026 decision is the reduction of health inequities for Māori. In Hauora  : 
Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry (2019), 
the Tribunal concluded that, ‘[b]y 2001, as a population group, Māori had on aver-
age the poorest health status of any ethnic group in New Zealand’.150 There is a 
corresponding duty upon the Crown in the face of these inequities ‘to design and 
provide services that actively pursue equitable Māori health outcomes’.151

The Pae Ora (Healthy Futures) Act 2022 is obviously relevant to this interest, 
and it was Māori advocacy for further legislative measures to reduce these inequi-
ties which led to the Act being passed (see section 2.2.2 above). Despite its recent 
amendments, the Pae Ora (Healthy Futures) Act continues to note that one of its 
purposes is to ‘provide for the public funding and provision of services in order to 
.  .  . achieve equity in health outcomes among New Zealand’s population groups, 
including by striving to eliminate health disparities, in particular for Māori’.152 
These inequities faced by Māori are complex and multi-layered, but are perhaps 
most significantly shown in the relative lifespans of Māori compared to non-
Māori. On average Māori die approximately 7 years earlier than non-Māori.153 The 
claimants and interested parties we heard from consistently reminded us of the 
high stakes involved in the amendment of Treaty  /  ​Tiriti provisions in this context 
– a matter we return to in more depth in chapter 4.

A specific form of health inequity facing Māori is also at issue when we 
consider the Smokefree Environments and Regulated Products Act. One of the 
purposes of the Act is to minimise the harm from smoked tobacco products, 
including through regulating their promotion to discourage people from taking 

146.  Document A67, pp 466–469
147.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuatahi, pp 22–23
148.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuatahi, p 44
149.  Document A30, p 8
150.  Waitangi Tribunal, Hauora, p 18
151.  Waitangi Tribunal, Hauora, p 66
152.  Pae Ora (Healthy Futures) Act 2022, s 3(b)
153.  Document A15, pp 4–5
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up smoking and encouraging people to stop smoking.154 This is something of par-
ticular importance to Māori. Smoking is the leading cause of preventable death in 
Aotearoa New Zealand155 and Māori suffer a ‘greater burden of death and disease 
caused by smoked tobacco products’ than the general population.156 In 2025, 15 per 
cent of Māori were recorded as smoking daily, as compared to approximately 6 per 
cent of the Pākehā population.157 Lady Tureiti Moxon told us that lung cancer is 
the leading cause of death among Māori.158 Heather Gifford traced these inequities 
back to the earliest days of colonisation, explaining  :

Smoking has long been a major issue for Maori, with close ties to colonisation. 
Captain Cook introduced tobacco here in 1769. Its continued impact is seen across 
health, equity, economic status, and cultural wellbeing, with smoking rates for both 
Maori adults and rangatahi remaining significantly higher than for non-Maori.159

A further specific realm of health inequity particularly relevant to this inquiry 
concerns mental health, given that one of the provisions proposed to be amended 
is in the Mental Health and Wellbeing Commission Act 2022. The Commission’s 
main purpose is ‘to contribute to better and equitable mental health and wellbe-
ing outcomes for people in New Zealand’.160 The Act empowers the Commission 
to ‘publicly report on any matters concerning the mental health and wellbeing of 
people in New Zealand’  ; and to ‘make recommendations to any person (including 
any Minister) on any matters concerning mental health and wellbeing’.161 Within 
those functions, the Commission must have particular regard to the experience of, 
and outcomes for, Māori.162

The Mental Health and Wellbeing Commission was established as a direct result 
of the 2018 Mental Health and Addiction Inquiry, and its landmark He Ara Oranga 
report.163 The Mental Health and Addiction Inquiry received over 5,200 submis-
sions and held over 400 hui across the country, including with iwi and kaupapa 
Māori providers.164 At those hui, Māori explained that many mental health issues 
are a ‘direct result of long-standing alienation from their land and the impact 

154.  Smokefree Environments and Regulated Products Act 1990, s 3A(d)–(e)
155.  ‘Smoking and Vaping’, Te Whatu Ora  /  ​Health New Zealand, https://tinyurl.com/trends​

smoking, accessed 21 July 2026
156.  Document A67, p 1346
157.  ‘Trends in Smoking and Vaping  : New Zealand Health Survey 2024/25’, Ministry of Health, 

https://tinyurl.com/nzsmokingvaping, last modified 19 November 2025
158.  Transcript 4.1.1, p 258
159.  Document A6, p 2
160.  Mental Health and Wellbeing Commission Act 2020, s 10
161.  Mental Health and Wellbeing Commission Act 2020, s 12
162.  Mental Health and Wellbeing Commission Act 2020, s 3(b)
163.  Health Committee, ‘Mental Health and Wellbeing Commission Bill, Departmental Report’ 

(Ministry of Health  : February 2020), p 2
164.  Government Inquiry into Mental Health and Addiction, ‘He Ara Oranga  : Report of the 

Government Inquiry into Mental Health and Addiction’ (November 2018), https://tinyurl.com/
araoranga, p 7
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of colonisation and generational deprivation’, and that ‘current mental health 
services, strategies and policies do not reflect a genuine partnership between the 
Crown and Māori’.165 Indeed, these discussions reflect the statistical reality facing 
Māori. Lady Moxon shared a statistic specific to the then Waikato District Health 
Board in her evidence which was particularly striking – in 2015, Māori in the 
Waikato were 80 per cent more likely to be admitted to hospital for mental health 
disorders than Pākehā.166 Today, Māori are disproportionately impacted by suicide 
as compared to non-Māori.167 Māori are also more likely to experience unmet 
need for professional help for mental health.168 In this context, the Treaty  /  ​Tiriti 
interests engaged by the work of the Mental Health and Wellbeing Commission 
are evident.

2.3.6  Māori data
Judge Doogan observed in his letter of transmittal preceding the Report on the 
Comprehensive and Progressive Agreement for Trans-Pacific Partnership (2021) that 
‘while terms such as Māori Data Governance and Māori Data Sovereignty are of 
relatively recent origin, the underlying concerns have been a consistent theme in 
Crown–Māori interaction for several decades’, and this is reflected in the Wai 262 
inquiry and the observations in Ko Aotearoa Tēnei on the taonga nature of mātau-
ranga Māori (see section 2.3.4 for further discussion on this).169 Examining the 
e-commerce clause of the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership Agreement, the Tribunal found Māori to have a clear interest 
in the digital domain as ‘data and digital technologies form part of (or have the 
potential to form part of) the taonga that is mātauranga Māori’.170

The two statutes in the review that most directly concern these Māori interests 
are the Data and Statistics Act 2022 and the Digital Identity Services and Trust 
Framework Act 2023. The Digital Identity Services and Trust Framework Act 
seeks to ‘stablish a legal framework for the provision of secure and trusted digital 
identity services for individuals and organisations’ and ‘to establish governance 
and accreditation functions that are transparent and incorporate te ao Māori 
approaches to identity’.171 Kirikowhai Mikaere, the lead technical advisor to the 
Data Iwi Leaders Group within the National Iwi Chairs Forum, explained that 
the group worked closely alongside government agencies to ‘rewrite the relevant 
clauses in the [Bill]’, with the goal of ensuring ‘agencies could meaningfully meet 

165.  Government Inquiry into Mental Health and Addiction, ‘He Ara Oranga Report of the 
Government Inquiry into Mental Health and Addiction’, p 40

166.  Wai 3300 ROI, submission 3.1.77(a), p 7. Though this document was first filed in the Health 
inquiry, and then for the Constitutional Inquiry, Lady Moxon made it clear she wished for this evi-
dence to inform the broader context of our analysis in this inquiry  : see transcript 4.1.1, p 253.

167.  Document A67, p 1814
168.  Document A67, p 1828
169.  Waitangi Tribunal, The Report on the Comprehensive and Progressive Agreement for Trans-

Pacific Partnership (Wellington  : Legislation Direct, 2023), p xv
170.  Waitangi Tribunal, The Report on the Comprehensive and Progressive Agreement for Trans-

Pacific Partnership, p 52
171.  Digital Identity Services Trust Framework Act 2023, s 3
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their Treaty obligations’.172 She explained that the Treaty  /  ​Tiriti provisions in the 
Act are vital as ‘digital identity systems determine how people are seen, verified, 
and served by the Crown’s government’.173 She went on to tell us that it is essential 
to embed a firm Treaty  /  ​Tiriti obligation in these digital identity systems, to ensure 
‘the protection of Māori identity data, whakapapa-linked information, and col-
lectively held digital assets’.174

The purpose of the Data and Statistics Act includes to ‘ensure that high-quality, 
impartial, and objective official statistics are produced relating to New Zealand to 
inform the public and inform decision making’ and ‘improve the quality of data 
collected across government, and eliminate gaps in data collected, to promote its 
usefulness for the production of official statistics and for research’.175 Ms Mikaere 
told us

Māori Data is an essential taonga to iwi-Māori due to the value iwi-Māori place 
on it in monitoring, analysing, planning, and realising iwi-Māori outcomes. To pro-
tect this taonga, it is integral for Māori to make decisions about how, when, and why 
Māori data is defined and classified, collected, stored, accessed, analysed, used, and 
shared, facilitating Māori Data Governance and Māori data sovereignty.176

Several claimants and interested parties explained the significance of data as a 
practical tool to build solutions that address the most pressing issues facing Māori 
today. Ms Rump told us that Muaūpoko view data as an ‘invaluable source for us 
to better understand and serve our people’, and explained that it is ‘particularly 
valuable for groups that are yet to settle’ as it allows them to ‘advocate directly 
for the services and needs of [their] whānau, hapū and iwi’.177 Kipa Munro told us 
that, for Ngāti Rēhia, ‘Māori data is important in informing policy, research, and 
decision-making including in respect of funding allocation and targeted action to 
address Māori needs and inequities’.178 Mr Morgan and Ms Flavell told us about 
their experience utilising a by-iwi for-iwi data platform called Te Whata, which 
was resourced by Statistics New Zealand. This platform made a real difference for 
Waikato-Tainui during the COVID-19 pandemic. They told us  :

The data in Te Whata was used by Waikato during the Covid-19 pandemic to coor-
dinate the effective delivery of services. Waikato ran regular stand-up hui with health 
providers to give them real-time information about the effectiveness and trajectory 
of the services they were providing – where services were being taken up and how 
quickly – to analyse what services were most impactful.

172.  Document A44, pp 2, 17
173.  Document A44, p 18
174.  Document A44, p 18
175.  Data and Statistics Act 2022, ss 3(a), (c)
176.  Document A44, p 21
177.  Document A36, p 4
178.  Document A49, p 6
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The data allowed us to understand, street by street, what the needs were, and to 
provide the information to Maaori community health champions who were engaging 
with whaanau on the ground. This supported a sensitive, community-led response 
in an unsettling time for whaanau on the ground, where trust and confidence was a 
concern and a Crown or iwi-led response may have aggravated rather than alleviated 
these issues.

The data also allowed us to understand the geographical barriers to Ministry pro-
posed vaccination and testing stations, and to encourage them to physically shift sta-
tions to support isolated communities hampered by those barriers.179

This is a clear example of the critical nexus Dr George Laking described in his 
evidence between the policies governing data and efforts to combat Māori health 
inequities. In his words ‘[e]vidence about the health of Māori depends in large part 
on policy for recording, interpreting, and disseminating statistical data’ and the 
ability to identify areas where Māori health could be improved ‘depends on access 
to reliable data and statistics’.180 Given the current state of Māori health inequities 
(see section 2.3.5), the critical nature of Māori data in this context should not be 
understated.

2.3.7  Criminal justice equity
It has long been acknowledged that Māori experience inequities in the criminal 
justice system at multiple levels. In 2019, Māori made up 28 per cent of people 
prosecuted by police, 42 per cent of adults convicted, and 57 per cent of adults 
sentenced to prison, despite accounting for 16 per cent of the general population.181 
The Crown must act fairly to reduce inequities between Māori and non-Māori.182 
The Criminal Cases Review Commission Act 2019 engages this Treaty  /  ​Tiriti 
interest.

The purpose of the Criminal Cases Review Commission Act is to ‘establish an 
independent Criminal Cases Review Commission to review suspected miscar-
riages of justice’.183 The primary function of the Commission is ‘to investigate and 
review criminal convictions and  /  ​or sentences for individuals who believe they 
may have suffered a miscarriage of justice and, where appropriate refer them to 
the appellate [court] for reconsideration’.184 The Treaty  /  ​Tiriti provision affected by 
Cabinet’s decision provides that ‘the Commission’s procedures must be consistent 
with the rules of natural justice and the principles of the Treaty of Waitangi (te 

179.  Document A43, pp 23–24
180.  Document A53, pp 5–6
181.  Safe and Effective Justice Advisory Group, ‘He Waka Roimata Transforming Our Criminal 

Justice System’ (Wellington  : Safe and Effective Justice Advisory Group, 2019), https://tinyurl.com/
wakaroimata, p 23. These statistics may underrepresent the level of inequities facing Māori today  : see 
Layla Bailey-McDowell ‘Kaupapa Māori Study Exposes Gaps in Prison Data and Support for Māori’, 
Radio New Zealand, https://tinyurl.com/tiakiproject, last modified 3 December 2025.
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Tiriti o Waitangi)’.185 This wording was inserted after the Bill was reported back 
from the Select Committee. At the time, Ministry of Justice officials advised  :

Given the status of Te Tiriti o Waitangi as a foundational constitutional docu-
ment, and the underlying policy rationale of achieving equitable outcomes for Māori 
in respect of miscarriages of justice, we consider it is appropriate to specifically pro-
vide that the Commission’s procedures must be consistent with the principles of Te 
Tiriti.186

The inequities facing Māori within the criminal justice system are reflected in 
the work of the Commission, which interacts with Māori at a much higher rate 
than it does with other ethnicities. While today Māori account for approximately 
17.5 per cent of the population, 40 per cent of the applicants to the Commission in 
April 2026 were of Māori descent.187 Dr Hope Tupara, Chairperson of the Māori 
Women’s Welfare League, explained to us that the Commission’s work is particu-
larly relevant to wāhine Māori, who accounted for 71 per cent of women sentenced 
to imprisonment in 2025.188 As was noted in He Aha i Pērā Ai  ? The Māori Prisoners’ 
Voting Report (2020) in respect of prisoner voting laws, legislation that dispropor-
tionately affects Māori because of such inequity engages the Treaty  /  ​Tiriti principle 
of equity.189

2.3.8  Māori participation in local government
Another key Māori interest which is engaged by the Treaty  /  ​Tiriti provisions in 
scope of Cabinet’s February 2026 decision is the right of Māori to participate 
meaningfully and equitably in local government decision-making on matters 
that affect or substantially affect their rights and interests. This interest is squarely 
engaged by the Local Government Act, which has a descriptive provision at sec-
tion 4 which lists the other parts of the Act which ‘maintain and improve oppor-
tunities for Māori to contribute to local government decision-making processes’.190 
Decades of Tribunal jurisprudence confirm that the operation of local government 
engages significant Treaty  /  ​Tiriti rights and interests. In the more recent Māori 
Wards and Constituencies Urgent Inquiry Report (2025), that Tribunal noted that 
the ‘article 2 guarantee of tino rangatiratanga guarantees to Māori in this context 
the right to be represented and to participate in decision making at local and 

185.  Criminal Cases Review Commission Act 2019, s 15(3)
186.  Ministry of Justice, ‘Departmental Report to the Justice Committee – Criminal Cases Review 

Commission Bill’, 8 August 2019, p 23  ; Criminal Cases Review Commission Bill (106–2), cl 15(3)
187.  Document A67, p 1978  ; ‘Māori Population Estimates  : At 30 June 2025’, Statistics New Zealand, 

https://tinyurl.com/maoristats, last modified 18 November 2025. We note that the 2025 population 
statistics here differ from those quoted from the 2019 data set above, purely because of the increase in 
the proportion of the population which identifies as Māori in those intervening six years.
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central government level’.191 This obligation upon the Crown is not abrogated by 
the fact that local government entities are not core-Crown actors. In the words of 
the Tribunal in Tauranga Moana, 1886–2006  : Report on the Post-Raupatu Claims 
(2010)  : ‘the Crown must make sure that the rights of local authorities to govern are 
matched by the responsibilities of those same authorities to recognise Māori rights 
and values, and to give effect to the duties of the Crown’ (emphasis in original).192 
The Crown must ensure that local authorities are acting consistently with the prin-
ciples of the Treaty  /  ​te Tiriti.193

The vital importance of Māori participation in local government decision-mak-
ing was also reflected in the evidence we heard from claimant and interested party 
witnesses. André Baker emphasised the importance of the partnership agreement 
Te Āti Awa ki Whakarongotai has with the Kāpiti Coast District Council, which 
enables the iwi to work with local government on matters of mutual interest. This 
includes, for example, funding to build iwi capacity to achieve shared strategic 
goals and operational objectives, including on environmental matters.194 Thomas 
Henry, speaking on behalf of Ōtahuhu Māori Wardens, discussed his advocacy 
at a local government level on matters like alcohol control, community safety and 
wellbeing, emergency responses, and youth and whānau support.195 He explained 
that the Treaty  /  ​Tiriti provision in the Local Government Act has ‘supported [his] 
ability to participate in these matters as a representative of Māori community 
interests’.196 Ms Hillier shared her experience as a spokesperson for Ngāi Tamahaua 
in various local government settings, explaining that she had ‘seen first-hand the 
importance of Treaty clauses and related provisions in [her] work with Councils 
in the Ōpōtiki area . . . [S]uch clauses have helped facilitate meaningful relation-
ships between hapū and the Crown and have supported both parties to better fulfil 
[their] respective roles as Tiriti partners’.197

2.3.9  Tamariki Māori and their whānau
The Crown has accepted for some time that ‘tamariki Māori and the whānau unit 
are taonga requiring protection’ and ‘from this flows Tiriti  /  ​Treaty obligations 
to the individual tamaiti, whānau, hapū, and iwi’.198 These include an obligation 
to ‘support, strengthen and assist whānau Māori to care for their tamaiti or 
tamariki to prevent the need for their removal from home if possible’.199 In the He 

191.  Waitangi Tribunal, The Māori Wards and Constituencies Urgency Inquiry Report (Petone  : 
Blue Star Group (New Zealand) Ltd, 2025), p 57

192.  Waitangi Tribunal, Tauranga Moana, 1886–2006  : Report on the Post-Raupatu Claims, 2 vols 
(Wellington  : Legislation Direct, 2010), vol 1, p 476

193.  Waitangi Tribunal, He Whiritaunoka  : The Whanganui Land Report, 3  vols (Lower Hutt  : 
Legislation Direct, 2015), vol 3, p 1247
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Pāharakeke, He Rito Whakakīkīnga Whāruarua  : Oranga Tamariki Urgent Inquiry 
Report (2021), that Tribunal noted ‘Māori are guaranteed tino rangatiratanga over 
their kāinga and taonga, and that this includes the fundamental right to care for 
and raise their tamariki’.200

This Treaty  /  ​Tiriti interest is obviously engaged by the Oranga Tamariki Act 
1989, a statute in-scope of Cabinet’s February 2026 decisions. The Act outlines the 
powers of Oranga Tamariki, otherwise known as the Ministry for Children, which 
was established in 2017 to provide a ‘single point of accountability for services 
for vulnerable children and young people’.201 The Act covers significant statutory 
processes surrounding matters like the reporting and investiagtion of child abuse 
and the removal of childen and young people from family care. Ms Dansey-White 
explained that ‘the Treaty provisions in this Act have been hard-fought protections 
against the disproportionate removal of Māori children from their whānau and 
communities – a harm Ngāti Pikiao has actively sought to address’.202 A significant 
Treaty  /  ​Tiriti provision in the Oranga Tamariki Act has already been removed 
recently, to the detriment of these Māori interests – a matter we discuss in section 
2.4.3(1) below.

The Act currently contains the purpose provision, section 4(1)(f), which states 
that the Act seeks to provide a ‘practical commitment to the principles of the 
Treaty of Waitangi (te Tiriti o Waitangi)’.203 Section 7 also outlines the duties of 
the chief executive, which include ensuring also ‘that the department seeks to 
develop strategic partnerships with iwi and Māori organisations, including iwi 
authorities’. Multiple witnesses in this inquiry were involved in work with Oranga 
Tamariki to help ensure a continuity of care of tamariki within their whānau, hapū 
and iwi.204 Mr Morgan and Ms Flavell discussed Waikato-Tainui’s Mokopuna 
Ora programme, an initiative we discuss further in section 2.4.3(2) below.205 They 
explained that  :

By providing culturally grounded, whaanau informed support, we help whaanau 
navigate challenges in the care and protection space and empower them to keep their 
mokopuna safe, connected to their whakapapa, and thriving within their hapori. We 
work alongside whaanau, hapuu, iwi, Crown and not-for-profit services and hapori, 
to create solutions that help mokopuna grow in environments that nurture their cul-
tural identity, health, and happiness.206

When the welfare of tamariki Māori is at stake, as is the case with this Act, the 
Treaty  /  ​Tiriti rights of Māori are particularly critical – and the potential harm 

200.  Waitangi Tribunal, He Pāharakeke, he Rita Whakakīkīnga Whāruarua, p 104, see also p 96
201.  Waitangi Tribunal, He Pāharakeke, he Rita Whakakīkīnga Whāruarua, p 36
202.  Document A12, p 12
203.  Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry May 10 2024 Report 

(Wellington  : Legislation Direct, 2024), p 12  ; Oranga Tamariki Act 1989, s4(1)(f)
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created if Crown decision-makers make errors is grave. We think that André 
Baker captured these high stakes accurately in his evidence. He told us that  :

As an iwi led social worker, I have seen firsthand what happens when there is no 
ability to hold Crown agencies accountable to [their] obligations under Te Tiriti o 
Waitangi. The ‘mistakes’ might be minor to the Ministry for Children, but the result-
ing trauma to whānau is multigenerational and takes even more generations to heal. 
Had we had better engagement with Ministry for Children social workers who work 
in our rohe, we would be able to minimise these mistakes.207

2.4  How Do Treaty Provisions Impact the Conduct of the Crown ?
In this inquiry, we are considering proposals to repeal and  /  ​or downgrade Treaty  /  ​
Tiriti provisions across a range of statutes. In support of the claim, and to high-
light the kinds of impacts these changes could have, claimant and interested party 
witnesses provided us evidence on how strong, operative Treaty  /  ​Tiriti provisions 
outside the scope of Cabinet’s decision have led to positive outcomes for Māori. 
They also warned us about the impacts of weakening or repealing provisions by 
referring to their experience of legislation which, while relevant to Māori, none-
theless does not contain a Treaty  /  ​Tiriti provision. We discuss that contextual 
evidence here.

2.4.1  What happens where there is a strong Treaty provision  ?
We received evidence in our inquiry which emphasised the utility of strong Treaty  /  ​
Tiriti provisions, and the positive outcomes Māori can pursue at a policy level as a 
result of them. These positive outcomes began to be seen when the strong opera-
tive provisions in the State-Owned Enterprises Act 1986 and the Conservation 
Act 1987, with their stronger Treaty  /  ​Tiriti weightings, began to be enforced in the 
courts.208 We discuss these cases further in chapter 4 (section 4.2.2(1)) when we 
consider the effect of the Treaty  /  ​Tiriti weighting change on the statutes affected 
by Cabinet’s February 2026 decision. We note here that the judicial enforcement of 
these provisions led to significant policy decisions, which were harmful to Māori 
interests, being overturned.

Perhaps the most iconic of these cases is New Zealand Maori Council v 
Attorney-General (1987) – otherwise known as the Lands case. There, the Court 
of Appeal applied section 9 of the State-Owned Enterprises Act and reached a 
unanimous decision in favour of the New Zealand Māori Council. The court held 
that the transfer of state-owned assets ‘without establishing any system to consider 
whether any such transfer would be inconsistent with the principles of the Treaty 

207.  Document A46, p 17
208.  Section 9 of the State-Owned Enterprises Act 1986 states ‘[n]othing in this Act shall permit 

the Crown to act in a manner that is inconsistent with the principles of the Treaty of Waitangi’. 
Section 4 of the Conservation Act 1987 states ‘[t]his Act shall so be interpreted and administered as 
to give effect to the principles of the Treaty of Waitangi’.
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of Waitangi would be unlawful’.209 In the words of Ms Coates, the Lands case, ‘did 
illustrate that the courts could interpret the treaty (newly anchored in legislation) 
to deliver an outcome that constrained Crown power in a real and tangible way’.210 
She further explained that ‘[i]n putting the initial flesh on the bones of how the 
treaty might apply, the [State-Owned Enterprises] case also prompted the slow 
thawing of a legal system that at that stage had become almost entirely frozen and 
unresponsive to the treaty’.211

A similarly positive outcome was more recently obtained in the Ngāi Tai ki 
Tāmaki Tribal Trust v Minister of Conservation [2018] case, where the Supreme 
Court quashed a decision by the Minister of Conservation to grant a concession 
for Fullers Group Ltd and the Motutapu Island Restoration Trust to conduct com-
mercial tours of Motutapu Island. The Supreme Court upheld Ngāi Tai ki Tāmaki’s 
challenge to the decision, finding that section 4 of the Conservation Act 1987 had 
been ‘effectively sidelin[ed]’, despite Ngāi Tai’s mana whenua interests in the deci-
sion.212 Professor Mutu explained that section 4 of this Act has also been particu-
larly vital to Ngāti Kahu, but that consistent implementation of the ‘give effect to’ 
weighting by the Department of Conservation took some years to manifest after 
the provision was first enacted  :

[W]e were deeply embattled with the Department of Conservation since it was set 
up. It followed on from Lands and Surveys. The number of illegal things it was doing 
and getting away with were causing us so much grief and yet in that Act we knew that 
section 4 was there. We battled for more than two decades to get the Department of 
Conservation to have consideration for the fact it had to give effect to the principles 
of the Treaty of Waitangi. It took us over 20 years. We did get there. We got there. We 
no longer have to battle every day with the Department of Conservation dumping raw 
sewerage on our land, opening a rubbish dump on our boundary, and sending all of 
its campers through our properties claiming that our Māori land is actually available 
for the public.213

We heard evidence from Aaron Taikato, who worked at the Department of 
Conservation for 19 years. He explained that the wording of section 4 ‘carried real 
weight’. While the provision’s wording ‘did not mean [the Department] always got 
things right’, or that there was no resistance, it gave staff ‘something to work with’.214 
He described moving from the Department of Conservation to local government, 
with its ‘take appropriate account of ’ Treaty  /  ​Tiriti weighting as ‘stepping back in 
time’, explaining that ‘[l]ocal government may have obligations on paper, but my 

209.  New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at p 642
210.  Document A29(a), p 18
211.  Document A29(a), p 18
212.  Ngāi Tai ki Tāmaki Tribal Trust v Minister of Conservation [2018] NZLR 368, 399
213.  Transcript 4.1.1, p 152
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experience is that the weaker the obligation, the harder it is for staff to make those 
obligations real’.215

2.4.2  What happens where there is no Treaty provision  ?
Conversely, we also heard from claimant and interested parties of the detrimental 
effect the absence of a Treaty  /  ​Tiriti provision in particular statutes has had upon 
Māori. We were provided detailed evidence on this point with regard to the 
Gambling Act 2003 and the Sale and Supply of Alcohol Act 2012.

The Gambling Act 2003 contains two references to Māori – in section 102, which 
requires notice to be given to Māori organisations of a proposed class 4 gambling 
venue policy, and section 277(4), which requires the Minister to ‘have regard to the 
needs of Māori’ when distributing gambling profits for community purposes. No 
reference to the Treaty  /  ​te Tiriti is made anywhere in the statute. The purpose of 
the Act, under section 3, includes to ‘prevent and minimise harm from gambling’, 
which is defined under section 4 as including harm suffered by a person’s ‘whānau’, 
though Māori are not specified explicitly within this definition of harm. Interested 
party Lizz Crawford described these legislative mechanisms as ‘limited’, explaining 
that ‘there remains no Treaty framework directing how gambling harm affecting 
Māori should be addressed’.216 Cath Healey, another interested party witness who 
has undertaken research on the effects of gambling upon Māori, discussed how 
‘Māori communities experience disproportionate levels of gambling harm’. This 
harm extends ‘well beyond financial loss’, including impacts on whānau wellbeing, 
mental health, housing stability, and community cohesion.217

Ms Healey explained that the Ministry of Health has a gambling harm strategy 
which recognises the Treaty  /  ​te Tiriti – but that ‘this recognition occurs at a policy 
level rather than through binding statutory obligations’.218 Ms Crawford argued 
the omission of a Treaty  /  ​Tiriti provision from the Gambling Act ‘has practical 
consequences for how gambling harm affecting Māori is understood, prioritised, 
and addressed’, and that with such a provision Ministers, decision-makers and 
regulators could be required, for example, to ‘actively protect Māori wellbeing 
and Māori communities from gambling harm’, and ‘support Māori participation 
in governance, policy development, and harm minimisation strategies’.219 Such a 
provision would ‘likely result in a more responsive and equitable gambling regula-
tory system’.220

Another statute we received evidence on, which also lacks a Treaty  /  ​Tiriti provi-
sion, is the Sale and Supply of Alcohol Act 2012. Mereana Peka, Chair of Turehou 
Māori Wardens, told us how, in her 35 years as a Māori warden in South Auckland 
and the Waikato, she has regularly seen the ‘devastating impacts alcohol harm 
has on Māori communities, including family violence, addiction, offending, road 

215.  Document A26, p 3
216.  Document A51, p 2
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trauma, homelessness, and harm to tamariki and rangatahi’.221 Māori suffer this 
harm at a disproportionately higher level than non-Māori, including through 
‘alcohol-related violence, family harm, injury, road trauma, addiction, chronic dis-
ease, and contact with the criminal justice system’.222 Despite this, the Act contains 
no Treaty  /  ​Tiriti provision, though the inclusion of such a provision was requested 
by several Māori organisations when the Alcohol Reform Bill was before the select 
committee in 2011. Among the submissions made was one by Te Rūnanga o Ngāi 
Tahu, which argued that ‘the right of iwi to protect tribal members from alcohol 
related harm is a fundamental guarantee under Article 2 of the treaty’.223 The 
only reference to Māori is in section 203A, which requires licensing committees 
to consider applications through a procedure that allows for tikanga Māori to be 
incorporated, and allows for a person to make submissions in te reo Māori. Ms 
Peka explained that, in her experience, ‘this provision is rarely given real effect’, 
as the chairperson ‘may begin a hearing with a karakia, but it is rarely extended 
beyond this’. Tikanga is incorporated as a ‘procedural courtesy’, rather than ‘some-
thing that should shape the substance of decision-making’.224

Ms Peka’s personal experience aligns with the legal enforcement of Treaty  /  ​Tiriti 
obligations when district licensing committee decisions have been challenged. 
The Alcohol Regulatory and Licensing Authority is responsible for reviewing such 
decisions. In the 2019 Flaxmere Liquor225 decision, the Authority commented on 
the lack of a Treaty  /  ​Tiriti provision in the Sale and Supply of Alcohol Act.226 It 
noted that the Act’s purpose already included the minimisation of alcohol-related 
harm to communities. Though the community in this case was predominantly 
Māori, it did not consider that Treaty  /  ​Tiriti principles had ‘anything additional 
.  .  . which might colour the criteria in the act’.227 Ultimately the Authority con-
sidered that the renewal of the alcohol license at issue would not increase the 
risk of alcohol-related harm.228 Ms Peka gave a further example of the Rosedale 
Park Liquor229 proceedings. In this 2025 challenge to a decision of the Auckland 
District Licensing Committee, the appellants argued that Treaty  /  ​Tiriti principles 
should have been used by the Committee as an extrinsic aide when applying Local 
Alcohol Policy, citing the Trans-Tasman230 case (which we discuss further in chap-
ter 4). The Authority considered that the policy’s wording was clear and correctly 
interpreted, and as such ‘there is no need or basis to look for the assistance of 
extrinsic interpretive aids’, like the Treaty  /  ​te Tiriti.231

221.  Document A34, pp 1–2
222.  Document A34, p 2
223.  Document A34(a), p 8
224.  Document A34, p 3
225.  Flaxmere Liquor (2008) Limited – Flaxmere Liquor [2019] NZARLA 94
226.  Document A34(a), pp 109–110
227.  Document A34(a), pp 110–111, see also p 62
228.  Document A34(a), p 110
229.  Rosedale Park Liquor NZARLA [2025] 181
230.  Trans-Tasman Resources Ltd v Taranaki Whanganui Conservation Board [2021] NZSC 127
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Aaron Taikato, who also worked for the New Zealand Defence Force for 21 
years, explained that recognition of Treaty  /  ​Tiriti interests was still possible in the 
absence of a Treaty  /  ​Tiriti provision in the governing statute (as is the case with 
the Defence Act 1990).232 However, he described this level of recognition as ‘quite 
superficial’, and dependant on the ‘decision or influence of one leader, rather than 
a deeply embedded organisational policy’.233

2.4.3  What happens when Treaty provisions are weakened  ?
This inquiry considers proposed changes to a number of Treaty  /  ​te Tiriti provi-
sions which the claimants and interested parties argue will be damaging to Māori 
rights and interests engaged across a range of public sector issues. We have recent 
examples of what can occur when such provisions are weakened, which we con-
sider relevant context to the changes we are considering in this report. In this sec-
tion, we discuss how the Treaty  /  ​Tiriti provisions have been significantly amended 
already in three statutes affected by Cabinet’s February 2026 decision  : the Oranga 
Tamariki Act, the Smokefree Environments and Regulated Products Act, and the 
Pae Ora (Healthy Futures) Act. We also note that the Water Services – Taumata 
Arowai Act 2020 has been altered substantially in recent years, a point we return 
to in chapter 4.

(1)  The Oranga Tamariki Act 1989
The Government agreed to repeal section 7AA of the Oranga Tamariki Act 1989 
subsequent to a commitment in the coalition agreement between the National 
and ACT parties.234 This provision had been introduced in 2017, under the then-
National government. The section, which came into effect in 2019, imposed 
specific duties on the chief executive of Oranga Tamariki to ‘provide a practical 
commitment to the principles of the Treaty of Waitangi’.235 The policy objective 
of section 7AA was to reduce the disproportionate number of Māori entering into 
care, and to improve outcomes for tamariki Māori in care.236 This disproportion, 
and its relationship to the policy, practices, and Treaty  /  ​Tiriti duties of Oranga 
Tamariki, formed the subject of an earlier urgent inquiry of the Waitangi Tribunal 
in 2021, and another urgent claim was brought before the Tribunal in respect of 
the proposal to repeal section 7AA in 2024.237

During the Oranga Tamariki 7AA inquiry, claimants and interested par-
ties expressed deep concern over the repeal. Ngāti Hine claimants argued that 
removing section 7AA from the Oranga Tamariki Act would undermine tino 
rangatiratanga and the Treaty  /  ​Tiriti partnership and noted the section ‘is import-
ant because it comes back to the need [for] modern day expressions of tino 

232.  Transcript 4.1.1, p 106
233.  Document A26, p 2
234.  New Zealand National Party and ACT New Zealand Party, ‘Coalition Agreement’, 24 Novem

ber 2023, p 9
235.  Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry, p 1
236.  Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry, p 1
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rangatiratanga and mana motuhake’. The claimants argued that without a statutory 
commitment to the Treaty  /  ​te Tiriti, Oranga Tamariki would not take into account 
the connection between the tamaiti and their hapū or whānau.238 The Tribunal 
found that the proposed repeal, if progressed, would breach Treaty  /  ​Tiriti prin-
ciples. Despite the widespread unease among iwi Māori and the findings of the 
report, the Government repealed section 7AA of the Oranga Tamariki Act on 7 
April 2025.239

In the present inquiry, Tukoroirangi Morgan and Donna Flavell elaborated on 
the impacts of section 7AA’s repeal for the childcare and protection initiatives of 
Waikato-Tainui. They described the establishment of Mokopuna Ora, a Waikato-
led initiative to ensure mokopuna are ‘nurtured and protected within their 
whaanau, wherever possible’.240 Mokopuna Ora is supported by a 2019 Strategic 
Partnership Agreement between Waikato-Tainui and Oranga Tamariki, ori-
ginating in section 7AA. During our hearings they explained that the ‘repeal of 
section 7AA and the weakening of partnership settings has resulted in a reduced 
responsiveness, [stall]ed funding arrangements, and a breakdown of operational 
partnerships’ – despite the Mokopuna Ora formal agreement.241

Jack MacDonald, speaking on behalf of kaimahi Māori within the Public Service 
Association, explained  :

members at Oranga Tamariki have reported that the removal of Tiriti references 
and section 7AA of the Oranga Tamariki Act have weakened the agency’s ability to 
a deliver improved outcomes for Māori. This is in part, due to the de-prioritisation 
and disestablishment of certain workstreams, the disestablishment of roles and the 
changes to workplace culture and accountability mechanisms.242

With section 7AA repealed, Mr Morgan and Ms Flavell expressed concerns that a 
remaining purpose provision – section 4(1)(f) of the Oranga Tamariki Act – is in 
scope of the review. They fear that, if section 4(1)(f) is altered, ‘it will compound 
existing challenges [to the partnership] that we are experiencing since the repeal 
of [section] 7AA’. They said 7AA’s repeal ‘had a chilling effect on the way we are 
engaged with, despite [section] 4(1)(f) and the ultimate retention of the duty on 
the Chief Executive of Oranga Tamariki to develop strategic partnerships with 
iwi’.243

(2)  The Smokefree Environments and Regulated Products Act 1990
We discussed in section 2.2.2 above the efforts of Māori advocates which underlay 
the reforms to the Smokefree Environments and Regulated Products Act in 2022. 
The Act, as it existed in 2022, was part of a legislative and policy programme called 

238.  Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry, p 21
239.  Oranga Tamariki (Repeal of Section 7AA) Amendment Bill 2024, cl 5
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the Smokefree Aotearoa Action Plan 2025, launched in 2021. The overall goal of 
this strategy was to reduce daily smoking prevalence to less than 5 per cent for 
all population groups in New Zealand, and to ‘[c]reate a smokefree generation by 
increasing the number of children and young people who remain smokefree’.244 
Other witnesses in our inquiry referred to the strategy as ‘endgame measures’.245 
Within that work, a key focus area was to ‘[e]nsure Māori leadership and decision-
making at all levels’.246 Mr Bradbrook described this work, as supported by the 
2022 version of the Smokefree Environments and Regulated Products Act, as ‘a 
world leading approach to end smoking’ that ‘would have saved thousands of 
lives’.247 Experts predicted that these legislative and policy measures would have 
saved 3000 Māori lives by 2040.248 Data from the New Zealand Health Survey 
shows that, during the period between 2021–22 and 2023–24, the percentage of 
Māori recorded as smoking daily decreased by 6.5 per cent.249 University of Otago 
researchers Andrew Waa and Lani Teddy explained that ‘[m]odelling indicated 
that endgame measures would have profoundly reduced smoking within all popu-
lations in Aotearoa, and would effectively eliminate smoking inequities between 
Māori and non-Māori’, in turn reducing mortality disparities.250

Section 3AB of the Act, as it existed in 2022, included a requirement to consult 
with Māori on both applications for approval of tobacco retailers and the maxi-
mum number of retailers in an area.251 Significantly, one aspect of the purpose 
provision as it existed in 2022 noted the Act was to provide for the regulation of 
smoked tobacco products ‘to reduce disparities in smoking rates and smoking-
related illnesses between New Zealand population groups and, in particular, 
between Māori and other groups’.252 While the improvements forecast from the 
Smokefree Aotearoa policy cannot be attributed to the former version of section 
3AB alone, the wider legislative regime centred the needs of Māori more strongly 
(including through section 3AB), and clearly maintained a policy direction to 
inform the Smokefree Aotearoa policy as it progressed, including its focus area on 
Māori decision-making.

In March 2024, the coalition Government repealed these subsections, leav-
ing nought but the requirement that the Minister ‘consider the risks and bene-
fits to Māori’ before issuing regulations relating to smoked tobacco products.253 
Significantly, this meant that the iwi-Māori partnership boards, which were key 
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bodies to be consulted in these decisions, were removed from the legislative 
regime. The amendments also removed the mention of Māori in the section 3A 
purposes provision.254 Mr Bradbrook explained that the 2024 changes to section 
3A and 3AB ‘made the goal of a Smokefree Nation 2025 impossible’, doing away 
with ‘a generation of work and careful consultation and mahi’.255 Heather Gifford 
explained to us that progress in reducing smoking rates amongst Māori have 
plateaued in the last three years, with latest data showing Māori smoking rates 
at 15 per cent – a rate three times higher than non-Māori.256 In Mr Harawira’s 
words, ‘[t]he Crown has gutted the Smokefree regime’. He told us that, as a result, 
‘Māori will continue to smoke and will continue to die’.257 Mr Waa and Ms Teddy 
explained that ‘[i]f this programme continues, we can expect over the next 15 years 
that Māori will experience thousands of preventable deaths because the endgame 
measures were repealed’ (emphasis in original).258

(3)  The Pae Ora (Healthy Futures) Act 2022
Another Treaty  /  ​Tiriti provision which has been significantly amended in recent 
years is section 6 of the Pae Ora (Healthy Futures) Act. The original version of the 
provision was extensive – in the words of the Tribunal in the Hautupua (2024) 
report, the Act had ‘implemented a carefully calibrated system for the equitable 
delivery of health care and services in Aotearoa New Zealand, cognisant of the 
Crown’s Tiriti  /  ​Treaty obligations’.259 Section 6 originally provided for the estab-
lishment of a Māori Health Authority (Te Aka Whai Ora).260 In Hautupua, the 
Tribunal stated that ‘Te Aka Whai Ora was not an “add-on” to this system. Rather, 
it was an integral part of a comprehensive whole that was designed with extensive 
invovlement of Maaori consistent with te Tiriti  /  ​the Treaty partnership’.261 In the 
view of Mr Morgan and Ms Flavell, the original Treaty  /  ​Tiriti provisions of the Pae 
Ora Act presented

a pathway to the transformational change that our health system so desperately 
required to better meet the needs of our communities. This legislation created the 
necessary focus on reducing inequities for Maaori in all spaces, such as governance, 
decision-making, service provision and delivery, as well as the development of the 
Maaori workforce and infrastructure.262
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Te Aka Whai Ora was disestablished through the Pae Ora (Disestablishment 
of Māori Health Authority) Amendment Act 2024. In Hautupua, the Tribunal 
considered the disestablishment and the surrounding policy process to amount 
to a breach of several Treaty  /  ​Tiriti principles, including good government, active 
protection, partnership and tino rangatiratanga, and redress.263 That Tribunal did 
not comment on the full extent of the prejudice arising from the disestablishment, 
as it was at the time not informed of what replacement plans the Crown had, in 
lieu of the Authority. It did, however, note that Te Aka Whai Ora was a ‘linchpin’ 
in the mechanisms established by the Pae Ora (Healthy Futures) Act, and that 
‘[w]ithout that linchpin, the spinning wheel of the health system, as it relates to 
improving Maaori health outcomes, risks falling off its axle’.264

Multiple witnesses told us about their experience in the wake of these amend-
ments. Mr Morgan and Ms Flavell told us that the disestablishment ‘removed the 
various structural health system arrangements that were empowered under [the] 
architecture [of Te Aka Whai Ora]’.265 They explained that, at the time, Waikato-
Tainui were preparing a locality plan, involving an initiative for cardiovascular dis-
ease screening. Plans had been made for a site, machines, and a clinical workforce, 
with the locality plan ‘jointly developed with Hauora and social service providers 
within our rohe’.266 They told us that it ‘would have been a huge prevention meas-
ure to pick up heart disease early and in time to positively address it’.267 However, 
upon Te Aka Whai Ora’s disestablishment, funding was pulled and the initiative 
was ‘axed overnight’, as they put it.268

Dr Chris Tooley, the Chief Executive of Te Puna Ora o Mataatua (the regional 
Māori Health Provider for the Eastern Bay of Plenty), shared his experience 
working with the Crown since these amendments were passed. He described ‘a 
noticeable shift in Crown officials’ engagement with Te Puna Ora in relation to 
their Tiriti obligations’.269 He said that Te Puna Ora has had ‘to fight and find dif-
ferent ways for te Tiriti to be embedded into our engagement and work with the 
Crown’.270 Te Puna Ora’s use of terms like ‘equity’ and ‘Tiriti-based’ now resulted in 
officials disengaging from discussions. He explained that ‘we are now required to 
find alternative language and frame our work differently in order to make progress 
on Māori health outcomes for our Māori communities’.271 Lady Moxon told us that 
the disestablishment of Te Aka Whai Ora meant there ‘was no strong Māori voice’ 
to discourage the Minister of Health from making decisions contrary to the needs 
of Māori – such as the March 2025 decision to remove funding from targeted early 
bowel cancer screening for Māori and Pasifika – despite clear evidence that the 
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original approach prevented premature Māori death.272 We return to discuss this 
evidence further in chapter 4.

The more recent Healthy Futures (Pae Ora) Amendment Act 2026, which 
gained royal assent on 9 July 2026, further altered section 6. The original section 
6(a) required the Ministry of Health and all health entities to be guided by health 
sector principles, which included ‘improving the health sector for Māori and 
improving hauora Māori outcomes’.273 This subsection (and indeed all of the health 
sector principles listed in section 7) have been repealed. Due to the recent nature 
of this change, we have received no evidence of the consequences of this change. 
However, several claimants shared their opinion on its potential effects. Professor 
Papaarangi Reid described it as a continuation of an ‘unacceptable and despicable 
legislative trajectory’ – calling the repeal of the requirement to honour the health 
sector principles an elimination of ‘the statutory obligation to uphold equity and 
Māori leadership in health’.274 In regard to the repeal of section 7 as a whole, she 
explained that the principles ‘previously mandated equity, cultural safety, Māori 
decision-making authority, and responsiveness to Māori needs. Their repeal 
removes the legislative foundation for equitable service delivery.’275

2.5  Conclusion
To understand the gravity of the decisions made by Cabinet in February 2026 
and the legislative proposals that they intend to pursue, it is important to grasp 
the broader context that Treaty  /  ​Tiriti provisions exist within. This includes the 
history of Māori advocacy for legal recognition of their Treaty  /  ​Tiriti rights  ; the 
reliance of both unsettled and settled Māori groups on these legislative levers  ; and 
the diverse Māori interests which the legislation in question, and its correspond-
ing provisions, seek to protect. Much more could be said on the topic, but in this 
chapter we have captured as best we can the importance of Treaty  /  ​Tiriti provi-
sions at a general level and the difference they can make – be it when they exist in 
their strongest form, when they are absent, and when they have been downgraded 
in the past. Given this multi-faceted context surrounding Treaty  /  ​Tiriti provisions 
and those specifically at issue, we would expect the Crown to conduct in-depth 
policy analysis and consultation with Māori before making substantive decisions 
on their alteration. We turn to consider this policy process in the next chapter.
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CHAPTER 3

THE POLICY PROCESS LEADING TO  
CABINET’S FEBRUARY 2026 DECISION

3.1  Introduction
In this chapter, we consider the policy process underlying Cabinet’s February 2026 
decision to amend and  /  ​or repeal Treaty  /  ​Tiriti provisions across 19 statutes. At the 
outset, it is important that we reiterate the scope of this urgent inquiry. Rather 
than monitoring the Crown for compliance with the past recommendations of the 
Tribunal in Ngā Mātāpono  /  ​The Principles  : Part  III of the Report on the Crown’s 
Treaty Principles Bill and Treaty Clause Review Policies (2025), this urgent inquiry 
concerns a fresh issue – the substantive decisions made by Cabinet in February 
2026 and the decisions made subsequently under Cabinet’s authorisation. This 
chapter concerns the process by which those decisions were made. We will not 
be making findings on any matters of process already considered in the Ngā 
Mātāpono Part  III report – which chiefly concerned the Treaty Clause Review 
process as agreed by Cabinet in May 2025.1 We do, however, consider policy 
material dated prior to May 2025. For completeness, we note that this material was 
not made available to the Tribunal when it was issuing its Ngā Mātāpono Part III 
report.

In section 3.2.1 below, we briefly set out the broader context of these reforms, 
and their origins in the National and New Zealand First coalition agreement. 
While this retreads some of the facts covered by the Tribunal in Ngā Mātāpono 
Part III, it is included here purely as background. Our analysis of the Crown’s pro-
cess centres on Cabinet’s February 2026 decision, and on the policy work Cabinet 
considered when making that decision – which includes  :

ӹӹ the ‘Report of the Advisory Group to Ministers on references to Treaty prin-
ciples in legislation’, completed in August 2025  ;

ӹӹ the Cabinet paper ‘Review of references to the Principles of the Treaty of 
Waitangi in legislation  : next steps’ presented to Cabinet in February 2026 by 
Minister Goldsmith  ; and

ӹӹ the November 2025 regulatory impact statement prepared by Ministry of 
Justice officials to accompany the Cabinet paper (‘the RIS’).

In this chapter, we outline the policy process which culminated in Cabinet’s 
February 2026 decision, and detail the steps taken (as far as we are aware at the 

1.  Waitangi Tribunal, Ngā Mātāpono  /  ​The Principles  : Part  III of the Report of the Tomokia Ngā 
Tatau o Matangireia – the Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill 
and Treaty Clause Review Policies – Pre-Publication Version (Wellington  : Waitangi Tribunal, 2025)
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time of writing) which were authorised by Cabinet. As discussed in chapter  1 
(see section 1.1.2), Cabinet’s decision affected 19 statutes in total, including the 
Education and Training Act 2020. However, we do not make findings on the 
proposals to amend the Education and Training Act in this report, as this claim 
issue was considered in Hūtia te Rito o te Harakeke, kei Hea te Kōmako e Kō  ? The 
Interim Stage One Report of the Education and Training Amendment Act and Te 
Mātaiaho Urgent Inquiry (2026).2 The review of references to Treaty  /  ​Tiriti prin-
ciples in legislation also narrowed in scope as time progressed, and in the interests 
of brevity we have only detailed the policy analysis applicable to the 18 statutes 
that Cabinet ultimately agreed to amend in February 2026 and which are relevant 
to the present inquiry. We then turn to consider whether the policy process the 
Crown undertook was consistent with Treaty  /  ​Tiriti principles, with particular 
regard to  : the rationale for the Crown’s decision  ; the policy work the Crown 
undertook to inform itself of the impacts on Treaty  /  ​Tiriti interests of Māori  ; and 
the opportunities Māori had to influence the proposed reforms. We conclude the 
chapter with our findings on whether the policy process followed by the Crown 
was consistent with the principles of the Treaty of Waitangi  /  ​te Tiriti o Waitangi.

3.2  The Policy Process Leading to Cabinet’s February 2026 Decision
3.2.1  Background context to the Treaty principles reform
The genesis for Cabinet’s decision lies in the Treaty Clause Review which, in turn, 
stems from the 2023 coalition agreement between National and New Zealand 
First. The full detail of this agreement and the review process has already been 
considered in depth by the Tribunal in Ngā Mātāpono Part  III. Here, we briefly 
cover the content of the coalition agreement and the subsequent review process 
as agreed by Cabinet in May 2025 to provide the necessary context leading up to 
Cabinet’s February 2026 decision.

The National-New Zealand First coalition agreement committed to revers-
ing ‘measures taken in recent years which have eroded the principle of equal 
citizenship’.3 The agreement noted that this commitment would be carried out by 
conducting  :

a comprehensive review of all legislation (except when it is related to, or substantive 
to, existing full and final Treaty settlements) that includes ‘The Principles of the Treaty 
of Waitangi’ and replace all such references with specific words relating to the rele-
vance and application of the Treaty, or repeal the references.4

2.  Waitangi Tribunal, Hūtia te Rito o te Harakeke, kei Hea te Kōmako e Kō  ? The Interim Stage 
One Report of the Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry – Pre-
publication Version (Wellington  : Waitangi Tribunal, 2026)

3.  Document A58(a), p 20
4.  Document A58(a), p 20

3.2
Te Tinihanga o ngā Mātāpono



81

In March 2024, a Cabinet circular was issued which directed that all Ministers 
and their offices must have processes in place to implement the coalition agree-
ments.5 Subsequently, in September 2024, Cabinet agreed to a review of the Treaty 
principles in legislation to ‘reduce uncertainty and support better compliance’.6 
The initial scope of the review consisted of 49 provisions within 28 pieces of legis-
lation.7 At this stage, provisions which referenced the Treaty  /  ​te Tiriti, but not its 
principles, were not in scope.8

In May 2025, Minister Goldsmith took a paper to Cabinet that established the 
process of the Treaty Clause Review. In the paper, he sought to refine the scope 
of the review by expanding the review to include the Education and Training 
Act, and excluding four pieces of legislation from the review on the grounds 
that they were better reviewed in separate legislative processes.9 He also sought 
Cabinet approval to establish a Ministerial Oversight Group (‘the Oversight 
Group’) to make ‘in-principle decisions’ on the provisions under review.10 The 
Oversight Group would form an initial position on its preferred options for each 
provision (that is, to retain, amend, or repeal provisions) before seeking Cabinet 
agreement for its approach and before engaging with Māori groups and other 
relevant parties.11 The Oversight Group was comprised of Minister Goldsmith  ; the 
Attorney-General, the Honourable Judith Collins KC  ; the Minister for Regional 
Development, the Honourable Shane Jones  ; and the Minister for Māori Crown 
Relations  : Te Arawhiti, the Honourable Tama Potaka.12

Minister Goldsmith further sought agreement to establish a Ministerial 
Advisory Group (‘the Advisory Group’). The Minister proposed that the Advisory 
Group would ‘provide expert advice’ to the Oversight Group on whether to main-
tain, amend, or repeal provisions, and provide advice on the engagement process.13 
The terms of reference developed for the Advisory Group were very specific that 
the purpose of the review was ‘to ensure that where it is appropriate to encapsulate 
te Tiriti o Waitangi / the Treaty of Waitangi or the Treaty relationship in legis-
lation, these provisions are clear about how the Treaty applies in the context of 
each legislative regime’.14

5.  Waitangi Tribunal, Ngā Mātāpono Part I, p 177
6.  Submission 3.1.35(a), p 2
7.  Wai 3300 ROI, doc B25, p 3
8.  Wai 3300 ROI, doc B25, p 3
9.  The four pieces of excluded legislation were the Resource Management Act 1991  ; the Crown 

Research Institutes Act 1992  ; the Conservation Act 1987, and the Crown Minerals Act 1991  : see Wai 
3300 ROI, doc B25, p 2.

10.  Wai 3300 ROI, doc B25, p 2
11.  Wai 3300 ROI, doc B25, p 2
12.  Wai 3300 ROI, doc B25, p 1
13.  Wai 3300 ROI, doc B25, p 5. The Advisory Group was comprised of four members  : David 

Cochrane (a lawyer and former Waitangi Tribunal member) as Chair, Marama Royal MNZM (a for-
mer public servant, chair and member of several Māori and community trusts or boards), James 
Christmas (former senior advisor to the Attorney-General and the Prime Minister, and co-author of 
He Kupu Taurangi  : Treaty Settlements and the Future of Aotearoa New Zealand), and John Walters 
(lawyer, and former Treaty  /  ​Tiriti settlements negotiator)  ; see A61(a), p 335

14.  Wai 3300 ROI, doc B25, p 14
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The Advisory Group would be informed by advice provided from the Ministry 
of Justice which it had garnered from the agencies responsible for each piece of 
legislation. To support the Ministry in this, the Oversight Group developed an 
Assessment Framework to be provided to each agency to use to assess the ‘pur-
pose, clarity, specificity, and appropriateness’ of each clause under review.15

Minister Goldsmith at this point noted he would seek further Cabinet approval 
of ‘an approach for engagement’ with specifically identified Māori groups and 
other stakeholders after the Oversight Group had determined its ‘initial preferred 
options’.16 He expected that responsible agencies would lead this engagement, sup-
ported by the Ministry of Justice.17

In this May 2025 Cabinet paper, the Minister noted several risks associated 
with the review. He noted that, should the review result in ‘significant changes to 
legislation referred to in Treaty settlements’ those changes could be perceived as 
‘undermining’ those Treaty  /  ​Tiriti settlements.18 He also noted that some Māori 
considered the review to be inconsistent with the Treaty  /  ​te Tiriti and that these 
concerns could be ‘mitigated by ensuring engagement is conducted in good faith’, 
and ensuring there is opportunity for Māori views to be incorporated into any 
policy decision.19 The Minister further noted advice from officials that the review 
process is ‘likely to negatively impact’ the Māori–Crown relationship, and con-
cerns from agencies that they would be unable to engage with Māori in ‘good faith’ 
under the proposed timeframes.20 He also recorded the concern from agencies 
that they had been consulted on ‘some’ of the proposals in the Cabinet paper, 
but not on the establishment of the Oversight and Advisory Groups, or on the 
proposed process for engagement.21 Despite these noted issues, Cabinet approved 
Minister Goldsmith’s proposal.22

3.2.2  February 2025  : Ministry of Justice officials complete a ‘rapid assessment’ of 
in-scope provisions
On 19 February 2025, Minister Goldsmith directed Ministry of Justice officials 
to conduct an initial rapid assessment of the in-scope provisions to provide the 
Minister an ‘early indicative picture of the potential options for change’.23 This 
assessment was completed and provided to the Minister on 21 February.24 The 
rapid assessment set out each in-scope provision, its type, the aspect of the public 
sector it engaged with, whether Ministry officials were aware of any relationship it 

15.  Wai 3300 ROI, doc B25, p 2
16.  Wai 3300 ROI, doc B25, p 6
17.  Wai 3300 ROI, doc B25, p 1
18.  Wai 3300 ROI, doc B25, p 7
19.  Wai 3300 ROI, doc B25, p 9
20.  Wai 3300 ROI, doc B25, p 7
21.  Wai 3300 ROI, doc B25 pp 9–10
22.  Wai 3300 ROI, doc B25, p 21
23.  Document A61, p 9  ; see also doc A61(a), p 1
24.  Document A61, p 9
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had with Treaty  /  ​Tiriti settlements, and an initial indicative view on whether the 
provision should be maintained, amended, or repealed.25

Ministry of Justice officials noted limitations of the advice, including that it was 
a ‘desktop exercise’ unsupported by ‘robust impact analysis’, and that it had not 
been informed by ‘substantive agency engagement’, or by any engagement with 
Māori.26 On 3 March a further iteration of the assessment was provided to the 
Minister, noting the same constraints as were listed in the original.27 In determin-
ing whether provisions should be maintained, amended, or repealed, Ministry of 
Justice officials applied two main criteria. First, officials considered whether the 
provision was clear about how the Treaty  /  ​te Tiriti applied within the context of 
the relevant legislative regime. Secondly, officials considered whether the provi-
sion ‘makes a difference to the actions of decision-makers’. If one or neither of 
these criteria were met, officials noted their ‘initial view’ may be amendment or 
repeal of the provision in question. However, Ministry of Justice officials stated 
these assessments were merely their preliminary views and emphasised that ‘fur-
ther analysis and engagement with Māori, agencies and stakeholders will uncover 
further considerations which may change our assessment’.28 The advice also 
cautioned that considering proposals for legislative change to Treaty  /  ​Tiriti provi-
sions in the absence of appropriate engagement with Māori could cause significant 
damage to the Māori–Crown relationship.29

In the sidebar on the following pages, we set out the provision-specific advice 
contained in the initial rapid assessment, as it pertains to the 18 statutes that are 
relevant for the purposes of our report (see section 1.1.2).

3.2.3  April–May 2025  : officials from affected responsible agencies assess 
in-scope provisions
Following the rapid assessment by the Ministry of Justice in February 2025, the 
relevant responsible agencies for the in-scope legislation worked to provide advice 
by applying an ‘Assessment Framework’ to the provisions under review. We note 
that, though this framework was ultimately approved by Cabinet in May 2025 (see 
section 3.2.1 above), officials were working to apply the framework to their Acts as 
early as April 2025.30

The Assessment Framework outlined the purpose of the review  : to ‘ensure that 
where it is appropriate to encapsulate the Treaty or Treaty relationship in legis-
lation, the provisions are clear and specific about how the Treaty applies in the 
context of each legislative regime’.31 The covering page of the framework instructed 
that ‘[i]f there [was] no clear reason for the provision’, it should be removed.32 The 

25.  Document A61, p 9
26.  Document A61, pp 9–10
27.  Document A61, p 10
28.  Document A61(a), p 2
29.  Document A61(a), p 3
30.  Document A61, p 11
31.  Document A62(b), p 1
32.  Document A62(b), p 1
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Results of the March 2025 Ministry of Justice Rapid Assessment

Section 3A of the Climate Change Response Act 2002  : Officials recommended 
this section be maintained without change. They considered it to be ‘expressed 
clearly’ and to provide necessary context for decision-makers. They considered 
repealing the provision would negatively impact the obligations to consult Māori 
under the Act.1

Section 15(3) of the Criminal Cases Review Commission Act 2019  : Officials con-
sidered that the section was unclear about what Treaty  /  ​Tiriti compliance meant in 
context and recommended the provision be amended to introduce more specific-
ity. They also considered repeal to be a potentially viable option.2 In their advice, 
Ministry of Justice officials noted correspondence from the Criminal Cases Review 
Commission which considered the provision to be a ‘central pou’ of their work, and 
strongly opposed the amendment or repeal of the provision.3

Sections 5 and 84(b) of the Crown Pastoral Land Act 1998  : Officials recom-
mended section 5 be maintained without change. They considered that it provided 
‘explicit direction’ to decision-makers and was ‘expressed clearly’.4 They cautioned 
that any amendment could create ‘uncertainty’.5 Ministry of Justice officials’ initial 
view on section 84(b) was that it could be amended to increase clarity, but they did 
not recommend repeal.
Sections 3(e), 4, and 14(a) of the Data and Statistics Act 2022  : Officials con-
sidered that section 14(a) may be unclear about the responsibility of the Statistician 
with regard to Treaty  /  ​Tiriti principles. As such, maintaining or amending the provi-
sion were both viable options. Regarding section 3(e), Ministry of Justice officials 
considered that whatever uncertainty existed in the provision was clarified by the 
main Treaty  /  ​Tiriti provision in the Act (section 4). Officials considered section 4 to 
be ‘clear and specific’.6 In light of this, there was ‘little, or no benefit’ to be gained 
from repealing section 3(e).7 Officials also advised that section 3(e) should not be 
modified unless section 14(a) was amended.8 Officials noted that all the provisions 
in question had been developed with the Data Iwi Leaders Group. On this basis, 
they cautioned against any change without consultation.9

Sections 4(2), 9, and 47(2)(b)(i) of the Digital Identity Services Trust Frame
work Act 2023  : Officials considered section 9 to be ‘clear and specific’ and asserted 

1.  Document A61(a), p 4
2.  Document A61(a), pp 6–7
3.  Document A29(b), p 1
4.  Document A61(a), pp 7–8
5.  Document A61(a), p 8
6.  Document A61(a), pp 10–11
7.  Document A61(a), p 9
8.  Document A61(a), p 9
9.  Document A61(a), p 11
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that amendment or repeal could introduce uncertainty. They considered that sec-
tion 47(2)(b)(i) could be amended to clarify the exact relevance of Treaty  /  ​Tiriti 
skills to the Board’s experience, but otherwise considered the provision clear and 
helpful. Ministry of Justice officials did not provide an initial view with respect to 
section 4(2), as any assessment required ‘further information’ to understand the 
Māori rights and interests at play.10

Section 6(d) of the Energy Efficiency and Conservation Act 2000  : Ministry of 
Justice officials recommended amending this provision to identify ‘with specificity’ 
what the Treaty  /  ​te Tiriti requires from decision-makers.11

The long title of the Environment Act 1986  : Ministry of Justice officials noted that 
long titles do not generally provide a ‘high degree of specificity’, and that the long 
title did not require amendment. Doing so would ‘likely give rise to uncertainty’ 
and be ‘unlikely to result in any meaningful benefit’.12

Section 12 of the Exclusive Economic Zone and Continental Shelf (Environmen
tal Effects) Act 2012  : Officials did not consider there to be any need to amend or 
repeal this provision, as it was necessarily clear.13

Section 8 of the Hazardous Substances and New Organisms Act 1996  : Officials 
asserted that this provision was unclear, and recommended it be amended to spec-
ify what taking into account the Treaty  /  ​te Tiriti requires in practice.14

Section 4 of the Land Transport Management Act 2003  : Officials considered this 
section to be ‘sufficiently clear’ and cautioned that amendment or repeal could cre-
ate uncertainty.15

Section 4 of the Local Government Act 2002  : Officials considered this section to 
be clear, and warned that while amendment or repeal were feasible options, such 
changes could create uncertainty.16

Section 9(1)(a) of the Mental Health and Wellbeing Commission Act 2020  : 
Officials considered that this provision was ‘not entirely clear’ and could be 
amended to clarify how the Board is expected to ensure the Commission upholds 
the Treaty  /  ​te Tiriti.17

Section 4(1)(f) of the Oranga Tamariki Act 1989  : Officials considered the sec-
tion to be an implicit reference to section 7AA which at that stage was soon to 
be repealed. They noted an absence of clarity as to how section 4(1)(f) should be 

10.  Document A61(a), pp 12–14
11.  Document A61(a), pp 18–19
12.  Document A61(a), p 19
13.  Document A61(a), p 20
14.  Document A61(a), p 24
15.  Document A61(a), pp 26–27
16.  Document A61(a), pp 28–29
17.  Document A61(a), p 30
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understood in the absence of that section.18 They suggested the provision could be 
amended to address this slight uncertainty after the repeal of 7AA was confirmed.19

Section 4 of the Organic Products and Production Act 2023  : Ministry of Justice 
officials considered section 4 to be ‘clear and specific’ and did not recommend 
change.20

Section 6 of the Pae Ora (Healthy Futures) Act 2022  : Officials considered section 
6 to be clear and warned that amendment may introduce uncertainty.21

Sections 4 and 54 of the Plant Variety Rights Act 2022  : Officials considered sec-
tion 4 to be clear but ‘redundant’ in light of section 54 – a provision they also con-
sidered to be clear. As such, they recommended maintaining section 54 because its 
amendment could introduce uncertainty, but repealing section 4.22

Section 3AB of the Smokefree Environments and Regulated Products Act 1990  : 
Officials considered this section to be clear. However, they noted that, because all 
but one of the provisions referred to in section 3AB had been repealed, the section 
could also be repealed as it ‘may not add much’ beyond context to the provision it 
references.23

Section 19(1)(b)(i) of the Water Services Authority – Taumata Arowai Act 2020  : 
Officials did not consider section 19(1)(b)(i) to be entirely clear, and recommended 
that it could be amended to ‘clarify how the Board implement’ the requirement 
that systems and processes are in place to ensure Taumata Arowai has the capacity 
and capability to uphold Treaty  /  ​Tiriti principles.24

18.  Document A61(a), p 30
19.  Document A61(a), pp 30–31
20.  Document A61(a), pp 31–32
21.  Document A61(a), pp 32–33
22.  Document A61(a), pp 33–34
23.  Document A61(a), p 35
24.  Document A61(a), pp 36–37

Assessment Framework posed specific questions to the lead agencies in order to 
assess whether provisions were clear in their purpose, and how the requirements 
they imposed helped users of the legislation to meet this purpose.33 As such, agen-
cies were asked to respond to the following questions  :

ӹӹ How does the provision work in practice  ? How has it been applied  ?
ӹӹ Is the provision clearly articulated  ?
ӹӹ What is the intent of the provision  ?
ӹӹ Is there any relevant case law, Waitangi Tribunal reports, or other 

commentary  ?

33.  Document A62(b), p 1
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ӹӹ What are the options arising from your review and potential consequences 
of amending or repealing the provision  ?34

Some agencies specifically noted the external parties they engaged with in 
collating their feedback, while others did not. We set out the individual feedback 
from agencies in the sidebar on the pages following. An important aspect of these 
assessments is that the responsible agencies generally considered three options 
for the relevant provisions  : leaving them as they are  ; removing the provision  ; or 
amending the provision to be more specific. Officials were not specifically asked 
to determine whether the Treaty  /  ​Tiriti weighting in each provision was appropri-
ate.35 Indeed, none of these April–May 2025 assessments considered the Treaty  /  ​
Tiriti weighting used in the relevant provisions.

Following the completion of the individual agency assessments, Ministry 
of Justice officials met with the agencies to further discuss their feedback and 
compiled it, together with their own advice, in an advice pack provided to the 
Oversight Group. Agencies were invited to provide feedback on the draft advice 
pack before it was provided to Ministers.36 We discuss the preparation of this 
advice pack next.

3.2.4  Officials prepare material to inform the Ministerial Advisory Group’s work
On 23 May 2025, Ministry of Justice officials provided Minister Goldsmith with a 
briefing containing a pack of advice to be provided to the Oversight Group.37 This 
advice was informed both by the rapid assessment and the information provided 
by responsible agencies under the Assessment Framework.38 In the accompany-
ing briefing to Minister Goldsmith, officials stressed the limitations of this advice 
– noting ‘the timeframes for the review have been very short for such a broad 
range of legislation’, consequently constraining officials’ analysis and ability to ‘test 
assumptions underpinning the purpose of the review’, to ‘investigate unintended 
consequences’, and to ‘undertake consultation with iwi and hapū’ and relevant 
stakeholders ‘to understand their views and shape policy options’.39

This briefing also represented an important step in the development of Minister 
Goldsmith’s preferred engagement approach with Māori on these reforms. 
Ministry of Justice officials noted they were ‘assessing engagement options’ reflec-
tive of the Minister’s direction to ‘remove regional hui with iwi and hapū from 
engagement plans’ and further noted the options they considered appropriate 
included engagement between the Oversight Group and the National Iwi Chairs 
Forum, and targeted engagement led by agencies.40

The advice pack recorded the advice of the Ministry of Justice in the form of 
a table summarising the purpose and content of each provision, and Ministry of 

34.  Document A62(a), pp 2–3
35.  See document A62(b), pp 1–3
36.  Document A61, p 11
37.  Document A61(a), p 40
38.  Document A61(a), p 42
39.  Document A61(a), p 42
40.  Document A61(a), p 46
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Act Provision Suggested action

Climate Change Response Act 2002   3A Status quo

Criminal Cases Review Commission Act 2019 15(3) Repeal

Crown Pastoral Land Act 1998   5(1)(a)
84(b)

Status quo (no change)
Status quo

Data and Statistics Act 2022   3(e)
  4

14(a)

Status quo (no change)
Status quo (no change)
Status quo (no change)

Digital Identity Services Trust Framework Act 2023   4(2)
  9

14(a)

Status quo (no change)
Status quo (no change)
Status quo (no change)

Energy Efficiency and Conservation Act 2000   6(d) Repeal

Environment Act 1986 Long title Status quo

Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012

  3(3)(c)
12

Not analysed
Status quo

Hazardous Substances and New Organisms Act 1996   8 Status quo

Land Transport Management Act 2003   4 Status quo

Local Government Act 2002   4 Status quo (no change)

Mental Health and Wellbeing Commission Act 2020   3(b)(i)
  9(1)(a)

Not analysed
Status quo

Oranga Tamariki Act 1989   4(1)(f) Status quo

Organic Products and Production Act 2023   4
  5(1)(d)

Status quo
Not analysed

Pae Ora (Healthy Futures) Act 2022   5(1)
  6

Not analysed
Status quo

Plant Variety Rights Act 2022   4
54

Status quo
Status quo

Smokefree Environments and Regulated Products Act 1990   3AB Status quo

Water Services Authority – Taumata Arowai Act 2020   5(g)(i)
19(1)(b)(i)

Not analysed
Status quo

Initial Agency Assessments (April–May 2025)
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Results of the April–May 2025 Agency Assessments

Section 3A of the Climate Change Response Act 2002  : The Ministry for the 
Environment considered section 3A to be ‘the most appropriate way to achieve 
the outcomes sought’ within the Act,1 and regarded the provision as ‘necessary to 
acknowledge or safeguard Māori rights’.2 Officials noted the provision gives deci-
sion-makers clear and specific guidance as to what their Treaty  /  ​te Tiriti obligations 
are, and how these should be carried out, and that these requirements were not 
overly onerous.3 Their advice was to maintain the provision as it is, noting that 
repeal or amendment would not provide the same level of certainty and therefore 
would not assist in meeting the Crown’s policy objective.4

Section 15(3) of the Criminal Cases Review Commission Act 2019  : Ministry of 
Justice officials accepted section 15(3) is not specific about what Treaty  /  ​Tiriti prin-
ciples procedures under the Act must be consistent with, or what appropriate com-
pliance with those principles would look like.5 However, they noted that in prac-
tice the provision was ‘workable’ and that they were ‘not aware of any issues being 
raised during the development of the procedures’ of the Commission.6 Officials 
noted ‘removing the provision sends the message that Parliament intended that 
something should change’ and would ‘have an impact’.7 Despite this, the preferred 
option was to repeal the provision.8

Sections 5 and 84(b) of the Crown Pastoral Land Act 1998  : Land Information 
New Zealand officials provided feedback that, as the current form of the Crown 
Pastoral Land Act is ‘relatively new’, ‘it is too early to say with certainty whether 
it is comprehensive and flexible enough to deal with all likely scenarios’ under the 
legislation.9 However, with the limited information available, officials nevertheless 
considered section 5(1)(a) to be ‘clearly articulated and clear about its intended 
effect’.10 Officials also cautioned that amendment or repeal could ‘create uncer-
tainty’ and remove specific guidance about how Māori interests should be recog-
nised, and how consultation should occur. Further, officials advised that the iwi ref-
erenced in the Act could ‘consider amendment or repeal of the clause adversely’.11 

1.  Submission 3.4.7(a), p 37
2.  Submission 3.4.7(a), p 32
3.  Submission 3.4.7(a), pp 39–40
4.  Submission 3.4.7(a) pp 51–52
5.  Submission 3.4.7(a), p 176
6.  Submission 3.4.7(a), p 177
7.  Submission 3.4.7(a), p 179
8.  Submission 3.4.43, p 3  ; doc A61(a), pp 53–54
9.  Submission 3.4.5(a), p 42
10.  Submission 3.4.5(a), p 42
11.  Submission 3.4.5(a), p 44
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Land Information New Zealand therefore noted a preference that the provision 
remain unchanged.12

Regarding section 84(b), officials considered it could be more specific as to the 
rights and obligations it creates for users of the Act. They noted that any change 
towards specificity would ‘probably result in a clause that looks very similar to 
the current section 5’, but could risk harming the relationship between Land 
Information New Zealand and South Island iwi referenced in the provision.13 As 
such, while they considered some amendment ‘could be made’ to section 84(b), 
they ultimately recommended maintaining the provision unchanged.14

Sections 3(e), 4, and 14(a) of the Data and Statistics Act 2022  : Statistics New 
Zealand specified that their feedback was informed by ‘extensive advice from Te 
Arawhiti, [the] Ministry of Justice, Crown Law, and [the] Parliamentary Counsel 
Office’, as well as feedback from the Data Iwi Leaders Group.15 With this advice 
in mind, Statistics New Zealand considered the wording of the provisions under 
review to be ‘clear in their intent and application’, and emphasised that ‘[t]he 
wording was carefully chosen to avoid ambiguous or overly burdensome obliga-
tions’ on either Statistics New Zealand or their Treaty  /  ​Tiriti partners.16 Officials fur-
ther considered that repeal or amendment would ‘create ambiguity about what is 
required’, ‘weaken accountability mechanisms, and create significant legal risks’ to 
the Crown.17 As such, they recommended the provisions remain unchanged.
Sections 4(2), 9, and 47(2)(b)(i) of the Digital Identity Services Trust Frame
work Act 2023  : The Department of Internal Affairs considered all three pro-
visions to be sufficiently specific in how the Treaty  /  ​te Tiriti applied to the Trust 
Framework, and to be ‘clear’ as to what obligations were created by the provisions.18 
While officials noted that ‘the wider application of the Treaty over digital identity 
is less clear’, they cautioned that being more specific would be ‘inappropriate’.19 
Among the reasons for this was the opinion of officials that amending or repealing 
the provisions could be viewed by the Data Iwi Leaders Group as a ‘violation’ of the 
Mana Ōrite agreement between the Department of Internal Affairs and the Data 
Iwi Leaders Group, and could damage the Māori–Crown relationship.20 Overall, the 
official advice fed back to the Ministry of Justice was that the status quo ‘supports 

12.  Submission 3.4.5(a), p 44
13.  Submission 3.4.5(a), p 45
14.  Submission 3.4.5(a), pp 47–48
15.  Submission 3.4.5(a), pp 49–50
16.  Submission 3.4.5(a), p 50
17.  Submission 3.4.5(a), p 50
18.  Submission 3.4.5(a), p 2
19.  Submission 3.4.5(a), p 2
20.  Submission 3.4.5(a), p 3, p 11
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better compliance’ under the Act, and that amendment or repeal risked introduc-
ing ‘several risks’.21

Section 6(d) of the Energy Efficiency and Conservation Act 2000  : Ministry of 
Business, Innovation and Employment officials did not consider there to be ‘a clear 
link’ between most functions of the Energy Efficiency and Conservation Authority 
and Treaty  /  ​Tiriti obligations.22 They elaborated that ‘only some functions’ of the 
Authority are related to the Treaty  /  ​te Tiriti, and that where this was the case, those 
Treaty  /  ​Tiriti obligations are provided for in other provisions.23 Officials therefore 
considered section 6(d) to have ‘limited practical effect’ in the operational deci-
sion-making of the Authority, though the section does make it clear that Treaty  /  ​
Tiriti principles are a mandatory relevant consideration for decision-makers.24 
Officials advised that amending the provision to provide more clarity as to how 
Treaty  /  ​Tiriti principles relate to the Authority would be ‘complex’ and risk ‘unin-
tended impacts’.25 As such, officials recommended that the provision be repealed.26 
Despite this recommendation, officials expected the repeal may be ‘controversial’ 
with stakeholders who ‘may consider it important that a legislative recognition of 
Treaty rights and interests is maintained’ in the Act.27 We note that we consider the 
practical impacts of this repeal later, in section 4.2.2(2)(b) of our report.
The long title of the Environment Act 1986  : Officials from the Ministry for the 
Environment considered the long title to be ‘broadly’ clear in informing both the 
Environment Commissioner and Ministry officials on how to perform their func-
tions under the Act in a Treaty  /  ​Tiriti-compliant manner.28 Officials advised that 
repealing the provision would ‘make little practical difference’ in the operation of 
the Act, but would ‘remove the clarity the provision creates’ and ‘may create uncer-
tainty for the Ministry in terms of its functions’.29 They noted a possible option to 
amend the Act to add a new descriptive provision, but stressed that the effective-
ness of such an approach would depend ‘on the ability of the practical provisions it 
accompanies to address each situation where a Treaty interest arises’.30 If the Crown 
chose this approach, officials recommended significant consultation and engage-
ment with Māori ‘to establish how the Treaty should specifically be given effect’.31 

21.  Submission 3.4.5(a), p 11
22.  Submission 3.4.10(a), p 23
23.  Submission 3.4.10(a), p 24
24.  Submission 3.4.10(a), pp 23–24, 26
25.  Submission 3.4.10(a), pp 23, 26
26.  Submission 3.4.10(a), p 26
27.  Submission 3.4.10(a), p 27
28.  Submission 3.4.7(a), p 62
29.  Submission 3.4.7(a), p 72
30.  Submission 3.4.7(a), p 74
31.  Submission 3.4.7(a), p 74
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Given these considerations, the advice from officials from the Ministry for the 
Environment was to retain the long title unchanged.32

Section 12 of the Exclusive Economic Zone and Continental Shelf (Environmen
tal Effects) Act 2012  : Officials from the Ministry for the Environment conducted an 
assessment of only section 12 as they considered it to be the primary Treaty  /  ​Tiriti 
provision within the Act.33 Officials advised that section 12 provided clear guidance 
to users of the Act,34 and was sufficiently specific.35 Officials also noted that section 
12 ‘clearly articulates’ its intended effect through ‘specific descriptive provisions’.36 
They noted that amending the provision could increase specificity, but would risk 
damaging the Crown  /  ​Māori relationship if any amendments were seen as narrow-
ing the application of the Treaty  /  ​te Tiriti.37 Officials cautioned against repealing the 
provision, as this would potentially increase uncertainty and ambiguity.38 Overall, 
officials recommended section 12 remain unchanged.39

Section 8 of the Hazardous Substances and New Organisms Act 1996  : The 
Ministry for the Environment considered section 8 to be clear, allowing users of 
the Act to be appropriately flexible in its application, and did not consider the 
Treaty  /  ​Tiriti provision to ‘preclude consideration of other factors’ from the minds 
of decision-makers.40 They emphasised that the Act had ‘nearly 30 years of applica-
tion’ and is therefore well understood by the courts and users.41 While the provi-
sion could be amended to make requirements more specific, officials noted that 
it would ‘be difficult to determine all instances and describe an appropriate way 
[in which] Treaty interests should be considered’ in all situations.42 They empha-
sised more policy work would be necessary if the Crown chose to amend section 
8. Officials explicitly recommended against repealing the provision.43 Instead, they 
recommended that the provision should remain unchanged – as they believed 
this would ensure Māori rights and interests in the environmental domain remain 
appropriately protected.44

Section 4 of the Land Transport Management Act 2003  : Ministry of Transport 
officials considered section 4 to be ‘clearly worded’ and reflective of ‘best practice 

32.  Submission 3.4.7(a), p 71
33.  Submission 3.4.7(a), p 78
34.  Submission 3.4.7(a), p 80
35.  Submission 3.4.7(a), pp 83–84
36.  Submission 3.4.7(a), p 82
37.  Submission 3.4.7(a), pp 92–93
38.  Submission 3.4.7(a), p 96
39.  Submission 3.4.7(a), pp 95–96
40.  Submission 3.4.7(a), p 100
41.  Submission 3.4.7(a), p 101
42.  Submission 3.4.7(a), p 110
43.  Submission 3.4.7(a), p 111
44.  Submission 3.4.7(a), p 112
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advice’.45 They noted they had been able to conduct only limited engagement in 
the time provided, but that this engagement suggested ‘the clause is performing its 
desired function’ with no evidence of confusion.46 They further advised ‘no alter-
native wording ha[d] been suggested’ to increase clarity or consistency.47 Ministry 
of Transport officials did not recommend amending or repealing the provision and 
advised that these approaches could damage the Māori–Crown relationship, cre-
ate confusion, and make it more difficult for agencies to operationalise their duties 
under the Act.48 As such, they recommended the provision be maintained as is.49 
Significantly, Ministry of Transport officials argued that ‘complete analysis’ of the 
provisions would require wider engagement to ‘understand the impacts of the 
clause and any potential changes on Māori’ – allowing sufficient time for this ‘good-
faith engagement’ would be ‘crucial’ to test the analysis officials had provided.50

Section 4 of the Local Government Act 2002  : The Department of Internal Affairs 
officials found ‘no clear evidence’ that the existing section 4 created a lack of clar-
ity for decision-makers or users of the legislation.51 They considered the provision 
clearly communicated that the Treaty  /  ​Tiriti obligations it created lay with the 
Crown rather than individual local authorities, while still ensuring that local govern-
ment operates effectively for Māori.52 Officials considered ‘maintaining the status 
quo is the best option for achieving the purpose of the review’ as it is ‘not currently 
clear how section 4 could be amended to provide greater clarity’.53 Given these 
considerations, the Department of Internal Affairs cautioned that any change ‘risks 
damage to the Crown–Māori relationship’.54

Section 9(1)(a) of the Mental Health and Wellbeing Commission Act 2020  : 
Ministry of Health officials considered the purpose of section 9(1)(a) to be clear, 
if somewhat lacking in specificity.55 They noted that the Minister of Mental Health 
was expected to review the operation of the Commission in ‘early 2026’ and stated 
that their preferred option is for the Act to be ‘exempt from the Treaty clause 
review’ while this separate process happened.56 Regarding the options provided 
by the Assessment Framework, Ministry officials noted that maintaining the status 
quo would have ‘minimal impact’, while repeal would be unlikely to achieve change 

45.  Submission 3.4.7(a), p 181
46.  Submission 3.4.7(a), p 181. Ministry of Transport officials did not specify whom this ‘limited 

engagement’ was undertaken with.
47.  Submission 3.4.7(a), p 181
48.  Submission 3.4.7(a), p 186
49.  Submission 3.4.7(a), p 181
50.  Submission 3.4.7(a), p 181
51.  Submission 3.4.5(a), p 15
52.  Submission 3.4.5(a), pp 18–20
53.  Submission 3.4.5(a), pp 16, 31
54.  Submission 3.4.5(a), p 31
55.  Submission 3.4.7(a), p 170
56.  Submission 3.4.7(a), p 175
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as the Commission would maintain a ‘strong focus on Māori’, and amendment 
could restrict the day-to-day business of the Commission.57

Section 4(1)(f) of the Oranga Tamariki Act 1989  : Oranga Tamariki officials noted 
that while the original objective of section 4(1)(f) was to reference section 7AA, this 
reference was removed following the repeal of section 7AA.58 Officials considered 
section 4(1)(f) provided ‘statutory clarity on the Treaty duties of Oranga Tamariki’,59 
and noted that while there is a ‘degree of uncertainty’ about how the duties apply 
in practice, the provision enables users of the Act to be flexible in their application 
of the legislation.60 They recommended the section be maintained without change, 
as they considered amendment or repeal would introduce further uncertainty and 
have a negative impact of the Māori–Crown relationship, especially without ‘mean-
ingful’ consultation.61

Section 4 of the Organic Products and Production Act 2023  : Officials from the 
Ministry for Primary Industries assessed section 4, which they considered to be suf-
ficiently clear and flexible in its application.62 They considered that amendment 
would ‘decrease certainty about the intended outcomes of the related clauses in 
the Act’, while repeal would ‘give rise to the perception that the Crown is reneg-
ing on its obligations under Articles II and III of the Treaty’.63 As such, they recom-
mended maintaining the provision unchanged.64

Section 6 of the Pae Ora (Healthy Futures) Act 2022  : Ministry of Health officials 
considered that section 6 was sufficiently clear and specific.65 They also noted the 
provision was introduced as a response to the ‘Tribunal’s Wai 2575 Health Services 
and Outcomes Kaupapa Inquiry’.66 Officials observed that amending section 6 
could strengthen Māori participation in decision-making if drafted carefully,67 and 
bring increased certainty. However, they cautioned that the changes could dam-
age the Māori–Crown relationship by being overly restrictive.68 They did not see 
any benefits to repealing the provision, instead warning that such action would 

57.  Submission 3.4.7(a), p 175
58.  Submission 3.4.5(a), p 83
59.  Submission 3.4.5(a), p 83
60.  Submission 3.4.5(a), p 84
61.  Submission 3.4.5(a), p 84
62.  Submission 3.4.7(a), pp 188, 190
63.  Submission 3.4.7(a), p 194
64.  Submission 3.4.7(a), p 194
65.  Submission 3.4.7(a), pp 165–169
66.  Submission 3.4.7(a), p 165. We note that officials were reviewing section 6 as it stood in 

April 2025, before the recent amendments to various subsections, including those relating to 
health sector principles. Here, officials were referencing a recommendation made in Waitangi 
Tribunal, Hauora  : Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry 
(Lower Hutt  : Legislation Direct, 2019).

67.  Submission 3.4.7(a), p 173
68.  Submission 3.4.7(a), pp 173–174
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‘exacerbate existing inequalities in the health sector’.69 As such, officials recom-
mended maintaining the status quo.70

Sections 4 and 54 of the Plant Variety Rights Act 2022  : Ministry of Business, 
Innovation and Employment officials considered sections 4 and 54 to be clear 
about how users of the Act are expected to apply and comply with Treaty  /  ​Tiriti 
obligations.71 While they noted that section 4 states that ‘the provisions of Part 5’ 
including section 54 ‘implement the Crown’s Treaty obligations’, they cautioned 
that amending or repealing section 4 would be unlikely to increase certainty and 
would instead increase risk ‘that courts might read a more expansive interpretation 
of the Treaty’ into the Act.72 For the same reasons, officials did not recommend 
repeal or amendment to section 54. Such changes would undermine the ‘[c]onsid-
erable work’ which went into drafting the provisions.73

The Māori Plant Varieties Committee also applied the assessment framework to 
the Act, and provided its position separately. The Committee advised that sections 
4 and 54 ‘provide certainty and transparency as to how the Treaty is to be incor-
porated’ into decisions under the Act.74 In producing its advice, the Committee 
acknowledged ‘[w]hile the Act marks progress, various challenges remain’.75 
Notably, these challenges related to ensuring the Treaty  /  ​Tiriti principles were not 
relegated to ‘procedural box-ticking’, rather than a lack of certainty.76 As such, the 
Committee recommended that the provisions be retained without change.77

Section 3AB of the Smokefree Environments and Regulated Products Act 
1990  : Ministry of Health officials considered section 3AB to be appropriately clear 
and ‘very specific’ in its purpose and application.78 While they did not provide 
an assessment of the risks associated with repeal and amendment, officials’ over-
all advice was to maintain the provision in its current form without ‘removal or 
replacement’.79

69.  Submission 3.4.7(a), p 174
70.  Submission 3.4.7(a), p 172
71.  Submission 3.4.7(a), pp 22, 29
72.  Submission 3.4.7(a), pp 29–30
73.  Submission 3.4.7(a), p 30
74.  Submission 3.4.16(a), p 43. The Māori Plant Varieties Committee is a body empowered 

under the Plant Variety Rights Act to assess whether granting a plant variety right will have 
adverse effects on kaitiaki relationships. The committee then provides its advice to the Plant 
Variety Rights Office. It also develops engagement guidelines and provides advice to applicants 
and kaitiaki. The committee currently comprises Graeme Aitkins (chair), Aroha Mead, and Dale 
Stephens  : ‘Māori Plant Varieties Committee’, New Zealand Intellectual Property Office, https://
tinyurl.com/mpvcommittee, last modified 20 December 2024.

75.  Submission 3.4.16(a), p 46
76.  Submission 3.4.16(a), p 46
77.  Submission 3.4.16(a), p 43
78.  Submission 3.4.7(a), pp 163–164
79.  Submission 3.4.7(a), p 172
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Justice officials’ advice on whether to amend, repeal, or maintain each provision.41 
Any differences in the advice of responsible agencies as compared to the advice of 
the Ministry of Justice were recorded.42 Also included in the advice pack was an 
appendix of summaries of analysis received from each agency.43

We do not set out the advice of Ministry of Justice officials contained in this 
advice pack in full. However, it is relevant that within this advice, we begin to see 
some limited consideration of the appropriate Treaty  /  ​Tiriti weighting in each 
of these provisions. For example, in their advice on the Energy Efficiency and 
Conservation Act, officials noted that ‘consideration could be given’ in the future 
as to whether the Treaty  /  ​Tiriti weighting of section 6(d) could be amended to 
‘take into account’, while also noting that Ministry of Business, Innovation and 
Employment officials do ‘not support amendment’.44 Likewise, in their advice 
on the Mental Health and Wellbeing Commission and Taumata Arowai Acts, 
Ministry of Justice officials recorded that the Treaty  /  ​Tiriti provisions could, 

41.  Document A61(a), pp 48–69
42.  Document A61, p 11
43.  Document A61(a), pp 70–160
44.  Document A61(a), p 49

Section 19(1)(b)(i) of the Water Services Authority – Taumata Arowai Act 
2020  : The Department of Internal Affairs officials carried out a thorough assess-
ment of section 19 of the Act.80 Officials noted that while the provision ‘does not 
determine specific outcomes or articulate specific approaches’ that the Authority 
must consider in order to be Treaty  /  ​Tiriti-compliant, they did not consider this to 
be a flaw in the provision.81 Instead, they emphasised that the provision is flexible 
and necessarily ‘leaves it to the discretion of the Authority to determine how the 
Treaty applies to its functions’.82 Officials cautioned that repealing the provision 
would risk negatively affecting the Māori–Crown relationship, and would reduce 
certainty that Māori rights and interests would be considered in decision-making.83 
While amendment would ‘be more positively received’ than repeal, and could have 
‘weakly positive outcomes’, any change would need to be carefully worded and 
must include input from Māori.84 On balance, then, the Department of Internal 
Affairs noted that their preference was to maintain the provision unchanged.85

80.  Submission 3.4.36(b), p 6
81.  Submission 3.4.36(b), p 7
82.  Submission 3.4.36(b), p 7
83.  Submission 3.4.36(b), p 16
84.  Submission 3.4.36(b), p 16
85.  Submission 3.4.36(b), p 17
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subject to further consideration, be amended to use ‘more standard formulations’ 
like ‘have regard to’ or ‘give effect to’ rather than ‘uphold’ when referring to Treaty  /  ​
Tiriti principles.45

In summary, Ministry of Justice officials recommended retaining the following 
12 provisions without amendment as they corresponded to ‘a clear Treaty interest’ 
and ‘are clear about how the treaty applies in the context of the legislative regime’  :

ӹӹ section 8 of the Hazardous Substances and New Organisms Act  ;
ӹӹ section 5 of the Crown Pastoral Land Act  ;
ӹӹ sections 3(e), 4, and 14(a) of the Data and Statistics Act  ;
ӹӹ sections 9 and 47(2)(b)(i) of the Digital Identity Services Trust Framework 

Act  ;
ӹӹ section 9 of the Exclusive Economic Zone and Continental Shelf 

(Environmental Effects) Act  ;
ӹӹ section 4 of the Land Transport Management Act  ;
ӹӹ section 4(1)(f) of the Oranga Tamariki Act  ;
ӹӹ section 4 of the Organic Products and Production Act  ; and
ӹӹ section 54 of the Plant Variety Rights Act.46

They considered seven provisions could be amended to ‘improve clarity or con-
sistency of provisions’ by being more descriptive about the relevance of the Treaty  /  ​
te Tiriti, or more specific about what is required for a Treaty  /  ​Tiriti-consistent 
approach  :

ӹӹ section 3A of the Climate Change Response Act  ;
ӹӹ section 6(d) of the Energy Efficiency and Conservation Act  ;
ӹӹ the long title of the Environment Act  ;
ӹӹ section 4 of the Local Government Act  ;
ӹӹ section 9(1)(a) of the Mental Health and Wellbeing Commission Act  ;
ӹӹ section 3AB of the Smokefree Environments and Regulated Products Act  ; 

and
ӹӹ section 19(1)(b)(i) of the Water Services Authority – Taumata Arowai Act.47

Generally, Ministry advice was that repealing descriptive provisions would 
‘tend to increase uncertainty’ about the nature and extent of Treaty  /  ​Tiriti obli-
gations.48 They further advised that amending ‘[broad], operative provisions’ to 
be more specific could make legislation ‘inflexible and less responsive to chan-
ging circumstances’.49 They noted provisions in ‘older legislation’ tended to be 
sufficiently clear as they were supported by ‘established operational policy’ and 
case law.50 Regarding developing specificity in ‘broad provisions’, they noted this 
would require ‘[d]etailed policy work and consultation’ with responsible agen-
cies.51 Overall, Ministry of Justice officials noted that without this additional policy 

45.  Document A61(a), p 58
46.  Document A61(a), pp 43, 48–69
47.  Document A61(a), pp 43, 48–69
48.  Document A61(a), p 44
49.  Document A61(a), p 44
50.  Document A61(a), p 45
51.  Document A61(a), p 45
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work and consultation, there is a ‘risk that changes toward specificity increase 
uncertainty’.52

However, officials considered there to be three provisions which were ‘unlikely 
to be necessary to achieve the policy objective’, and which could therefore be 
repealed  :

ӹӹ section 15(3) of the Criminal Cases Review Commission Act  ;
ӹӹ section 84(b) of the Crown Pastoral Land Act  ; and
ӹӹ section 4 of the Plant Variety Rights Act.53

The advice from Ministry of Justice officials did not detail why they considered 
repeal of section 15(3) of the Criminal Cases Review Commission Act to be 
justified, beyond stating that ‘repeal would not prevent the [Commission] from 
developing its process to help achieve equitable outcomes for Māori’, and that 
amendment could risk restricting the flexibility of the Commission’s processes.54 
Indeed, officials explicitly noted the Commission’s own view that changing or 
removing the provision would ‘be detrimental to its operations’.55 Their advice 
was slightly clearer for section 84(b) of the Crown Pastoral Land Act. Officials 
reflected the views of Land Information New Zealand that sections 4 and 5 of the 
Act would provide for ‘consultation and protection of Māori interests’ and ‘deliver 
the same outcome’ as section 84(b).56 Similarly, Ministry of Justice officials con-
sidered it ‘unlikely that repeal’ of section 4 of the Plant Variety Rights Act ‘would 
significantly affect the operation of the Act’ as section 54 is ‘substantially similar’.57

Later in May, the advice pack was provided to the Oversight Group.58 On 30 
May 2025, Caroline Greaney (Deputy Secretary, Policy at the Ministry of Justice) 
wrote to Minister Goldsmith seeking approval to send the advice pack to the 
Advisory Group. She noted that, as a result of direction from the Minister, the 
pack the Advisory Group received would not include the Ministry’s recommenda-
tions. The Minister preferred the Advisory Group to ‘consider the options without 
being influenced by an initial starting position’ and to ensure their conclusions 
were not ‘pre-determined’ by advice from the Ministry of Justice.59 In practice, this 
meant that the Advisory Group was provided much the same advice pack as was 
provided to the Oversight Group – but with the indication as to the Ministry’s 
recommended option for each provision removed.60 This was provided to the 
Advisory Group on 4 June 2025.61

52.  Document A61(a), p 45
53.  Document A61(a), pp 43, 53–55, 62
54.  Document A61(a), pp 53–54, 90, 187, 224
55.  Document A61(a), p 54
56.  Document A61(a), p 55
57.  Document A61(a), pp 62, 131, 196, 261
58.  Document A61, p 13  ; doc A61(a), pp 40–173
59.  Document A61(a), p 175
60.  Document A61(a), pp 174–288
61.  Document A61, pp 14–15
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In the letter provided by Ms Greaney to the members of the Advisory Group, 
alongside the advice pack, Ms Greaney confirmed that the purpose of the review 
was to ensure that,

where it is appropriate to encapsulate te Tiriti o Waitangi  /  ​the Treaty of Waitangi or 
the Treaty relationship in legislation, these provisions are clear about how the Treaty 
applies in the context of each legislative regime, to reduce uncertainty and support 
better compliance.62

Significantly, the letter also noted that where provisions are made more specific 
‘[d]etailed policy work and consultation by the responsible agency would be 
required’, and without this, ‘there is a risk that changes toward more specificity 
increase uncertainty’.63

Next, we discuss the Advisory Group’s report.

3.2.5  August 2025  : the Ministerial Advisory Group issues its report
The Advisory Group met several times between June and August to consider the 
Ministry of Justice’s advice and develop its recommendations. The Advisory Group 
met with the Oversight Group on 14 July to discuss its initial advice ahead of 
delivering its final report on 8 August 2025.64 In reflecting on the Advisory Group’s 
work, Secretary of Justice Andrew Kibblewhite considered the report a ‘remark-
ably good piece of work’ which was clear about its limitations – namely, that it 
was largely a desktop exercise.65 It is important to note that at no point during its 
deliberations did the Advisory Group engage with external Māori stakeholders – 
nor were they asked to.

In the report, the Advisory Group emphasised that its frame of reference in 
reviewing the in-scope provisions had been to make recommendations on ‘how 
to reduce uncertainty and support better compliance’ in legislation referring to the 
Treaty  /  ​te Tiriti.66 It found there was a range of variation between provisions and 
considered this created legal risk and costs not only to the Crown, but to Māori and 
other users of the legislation.67 To address this, the Advisory Group recommended 
amendments to ‘the majority’ of provisions, with repeal only recommended in two 
instances as this would ‘rarely achieve the goal of reducing uncertainty’.68 While it 
considered that some descriptive provisions which referred to matters that ‘need 
not be legislated at all’ could be repealed, they cautioned that any such repeal 

62.  Document A61(a), pp 41, 302, 314–315
63.  Document A61(a), p 305
64.  Document A61, p 15
65.  Document A63, p 343
66.  Submission 3.1.35(a), pp 18–19
67.  Submission 3.1.35(a), p 20
68.  Submission 3.1.35(a), pp 18–19. The Advisory Group recommended repealing section 84(b) of 

the Crown Pastoral Land Act and section 54 of the Plant Variety Rights Act in the first instance. It 
recommended section 8 of the Hazardous Substances and New Organisms Act be repealed only if 
the preferred option of amending the provision could not be achieved  : submission 3.1.35(a), pp 83–87.
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could ‘send a message’ to users ‘which may not be intended’.69 Even with the repeal 
of a provision, the group noted ‘it is unlikely that under current jurisprudence the 
courts would read the intention of Parliament as intending to exclude the applica-
tion of Treaty principles altogether’.70

The Advisory Group noted it saw ‘little future for general or operative clauses’ 
as they provide limited direction to decision makers and were not clear about 
whether Parliament intended the provisions to be exhaustive.71 Instead, there 
was a preference for descriptive provisions that are much more specific about 
which Treaty  /  ​Tiriti interests and obligations are referred to under the Act. The 
Advisory Group recommended that ‘specific duties and policies should be spelled 
out in detail’ where possible.72 In some cases, it considered pre-existing descriptive 
provisions would require amendment to be more specific, and to standardise the 
language used.73 The Advisory Group further recommended amending provisions 
where necessary to provide direction ‘as to the intention of the provisions and the 
reason for their inclusion’. If no such intent was reflected in the Act, it considered 
this ‘an indication that the clause itself is ineffective, and should be repealed’.74

The Advisory Group made a general recommendation that ‘the direction to 
those acting under and interpreting’ provisions be standardised.75 In particular, it 
examined the variation of language used in the weighting of Treaty  /  ​Tiriti provi-
sions including the phrases ‘recognise and respect’, ‘provide for’, ‘give effect, ‘take 
appropriate account’, and ‘have regard to’.76 It considered that, while slightly vague, 
the phrase ‘recognise and respect’ has ‘a heritage’ and has been shown to function 
clearly.77 However, it considered the obligation to be inappropriate when applied 
to a non-Crown entity.78 Similarly, the ‘give effect to’ standard might be less appro-
priate when applied to a non-Crown entity.79

It noted the ‘give effect to’ weighting suggests ‘a higher standard’ and also that 
Parliament considers the operation of the section in question to be ‘sufficient’ to 
discharge the Crown’s Treaty  /  ​Tiriti obligations. ‘Take into account’ meanwhile, is 
‘a lesser standard and suggests there may be countervailing considerations’.80 The 
Advisory Group suggested it ‘may be more appropriate’ to require a Crown entity 
or non-Crown organisation to ‘take account of ’ rather than ‘give effect to’ Treaty  /  ​
Tiriti principles, ‘because there may be other relevant factors to be taken account 

69.  Submission 3.1.35(a), p 19
70.  Submission 3.1.35(a), p 20
71.  Submission 3.1.35(a), pp 19
72.  Submission 3.1.35(a), p 25
73.  Submission 3.1.35(a), p 19
74.  Submission 3.1.35(a), p 34
75.  Submission 3.1.35(a), p 25
76.  Submission 3.1.35(a) pp 32–33
77.  Submission 3.1.35(a), p 32
78.  Submission 3.1.35(a), p 33
79.  Submission 3.1.35(a), p 33
80.  Submission 3.1.35(a), p 33
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of ’.81 However, it did not consider ‘give effect to’ to be inappropriate in other cases.82 
The Advisory Group recorded that it may be appropriate ‘for a higher standard to 
apply when the Crown is dealing directly with a Treaty interest’ – but that these 
are policy matters for the Crown.83 The Advisory Group advised that while differ-
ent language may be suitable for different legislation, ‘consistency would add to 
certainty’.84

While generally advocating for greater consistency, the Advisory Group ultim-
ately left the question of appropriate Treaty  /  ​Tiriti weighting for Cabinet and, in 
turn, Parliament.85 The Advisory Group made general observations about the ‘give 
effect to’ standard in the wider legal context of Aotearoa New Zealand  :

Should statutes recognise a Crown obligation to ‘give effect to’ the Treaty in all 
cases  ? Or is it more correct to require the Crown to ‘take appropriate account of ’ the 
Treaty where there are other relevant factors  ? The Treaty of Waitangi Act 1975 does 
not make the Treaty part of the law of New Zealand, and we are not aware of any 
other Act that does. So the extent of the Crown’s obligations and rights remains open 
to debate. Parliament can use legislation to refine that and guide the Courts and the 
Tribunal in their interpretive work.86

The Advisory Group also considered the utility and appropriateness of refer-
ences to Treaty  /  ​Tiriti principles in legislation.87 It considered whether alternative 
phrases such as ‘the Crown–Māori relationship’ or a direct reference to ‘the Treaty 
of Waitangi’ could be used in Treaty  /  ​Tiriti provisions, in place of references to the 
principles. Ultimately, the Advisory Group concluded that removing references 
to Treaty  /  ​Tiriti principles would not meet the objectives of the review. It noted 
that ‘the phrase “Treaty principles” now has fifty years of legislation and jurispru-
dence behind it’ and that removing references to the principles ‘would be likely to 
increase legal and interpretative uncertainty rather than to decrease it’.88

Regarding engagement, the Advisory Group recommended this be both ‘general 
and targeted’ before decisions were taken on the reforms.89 General engagement 
would be most useful through the National Iwi Chairs Forum or other organisa-
tions like the Federation of Māori Authorities.90 Targeted engagement should be 
with settled iwi and hapū whose Settlement Acts contained reference to the Acts 
under review and with ‘groups relevant to a particular Act’. For example, ‘it would 
make sense’ to engage with Te Mana Raraunga (Māori Data Sovereignty Network) 

81.  Submission 3.1.35(a), p 33
82.  Submission 3.1.35(a), p 33
83.  Document3.1.35(a), p 34
84.  Submission 3.1.35(a), p 34
85.  Submission 3.1.35(a), p 33
86.  Submission 3.1.35(a), pp 33–34
87.  Submission 3.1.35(a), p 32
88.  Submission 3.1.35(a), pp 3, 32
89.  Submission 3.1.35(a), p 38
90.  Submission 3.1.35(a), p 38
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regarding changes to the Data and Statistics Act.91 The Advisory Group expected 
that engagement processes would be undertaken ‘[o]nce Ministers have made 
their initial decisions’, and noted it was available to ‘assist with engagement and  /  ​or 
respond to outcomes from engagement if Ministers wish’.92

Having summarised the general advice provided to the Oversight Group, the 
legislation-specific advice the Advisory Group gave is addressed in the sidebar 
opposite.

3.2.6  September–October 2025  : officials advise ministers subsequent to the 
Ministerial Advisory Group’s report
Following the Advisory Group’s report, all affected agencies had the opportunity 
to brief their respective ministers on what was proposed in legislation relevant 
to their agency.93 On 28 August 2025, the Oversight Group met to discuss next 
steps in light of the report, and, at this stage, agreed with the Advisory Group’s 
recommendation to ‘address the significant variation of drafting across Treaty 
provisions by standardising the drafting of provisions’. It also ‘agreed with the 
general approach of replacing broad provisions with descriptive provisions’.94 The 
Ministerial response to the Advisory Group’s report was primarily formulated by 
Ministry of Justice officials, who worked with Minister Goldsmith to develop a 
Cabinet paper on next steps in the reform.

On 5 September 2025, Ministry of Justice officials provided Minister Goldsmith 
with the first iteration of a draft Cabinet paper. The paper sought Cabinet’s 
approval of ‘initial proposals for amending in-scope Treaty provisions to increase 
certainty, based on recommendations from the Advisory Group  ; and targeted 
engagement on the initial proposals with the National Iwi Chairs Forum, settled 
iwi  /  ​hapū, and groups relevant to each Act’.95

At this stage, these ‘initial proposals’ were to amend provisions across the 19 
statutes to standardise the direction to decision-makers ‘to reflect policy inten-
tion’, replacing rarely used terms like honour and uphold with ‘objective and 
well-understood terms’. The other proposal was to standardise language so both te 
Tiriti and the Treaty were referred to in each provision.96 The Cabinet paper also 
proposed amending various provisions to be more specific  : section 14(a) of the 
Data and Statistics Act  ; section 6 of the Energy and Efficiency Act  ; and section 
8 of the Hazardous Substances and New Organisms Act.97 Significantly, the draft 
Cabinet paper noted the ‘simply repeal [option] is more likely to increase uncer-
tainty’, and did not suggest it in any case. However, it noted that provisions in the 
Crown Pastoral Land Act and the Plant Variety Rights Act might be repealed on 

91.  Submission 3.1.35(a), p 38
92.  Submission 3.1.35(a), p 38
93.  Document A63, p 346
94.  Document A61(a), pp 307, 316
95.  Document A61(a), p 314
96.  Document A61(a), p 315
97.  Document A61(a), pp 317–318
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Specific Recommendations of the Ministerial Advisory Group

Section 3A of the Climate Change Response Act 2020  : The Advisory Group 
considered ‘section 3A is clear and provides certainty’ by clearly spelling out the 
requirements for users of the legislation. However, section 3A cross-references to 
other provisions and there ‘are some differences’ across the expression of these pro-
visions. Therefore, the Advisory Group recommended moving any operative obliga-
tions created by the wording in section 3A to other subsections within the Act, and 
amending section 3A so it is a solely descriptive provision that simply cross-refer-
ences to these other provisions within the Act. It also suggested further amending 
the formulation of ‘give effect to’ weighting in the Climate Change Response Act 
so it would instead read ‘in order to assist the Crown to give effect to’ Treaty  /  ​Tiriti 
obligation requirements.1

Section 15(3) of the Criminal Cases Review Commission Act 2019  : The Advisory 
Group considered that the provision ‘creates uncertainty’ by combining the rules 
of natural justice with the principles of the Treaty  /  ​te Tiriti in its wording, and 
noted that the provision ‘gives no guidance as to what the procedures consistent 
with the principles would look like’. However, the Advisory Group considered that 
the references to natural justice were ‘equally vague’ and on balance that ‘this Act 
should be an exception to our preferred approach’ in the context of the work of the 
Commission, and not be amended to be a descriptive provision.2 Alternatively, it 
could be amended to include a ‘descriptive subsection’ 15(4).3

Sections 5 and 84(b) of the Crown Pastoral Land Act 1998  : The Advisory Group 
considered section 5 should be ‘tidied up for consistency’ by amending it to include 
material covered in 84(a) and 84(b), and that section 84(b) should be repealed on 
the basis that it ‘does not appear necessary’ and ‘creates confusion’.4

Sections 3(e), 4, and 14(a) of the Data and Statistics Act 2022  : The Advisory 
Group noted the purposes of section 3(e) and section 4 are ‘straightforward’ and 
serve ‘specific roles’. It recommended they should only be amended to refer to both 
the Treaty and te Tiriti, and to ‘standardise the language in regard to the formula-
tion of the duty’.5 It advised that section 14(a) required ‘further specificity’ as to 
the duties of the Statistician, with the caveat that, if this amendment were not 
practical or might have ‘unintended consequences’, the section should be retained 
unchanged.6

1.  Submission 3.1.35(a), p 43
2.  Submission 3.1.35(a), p 44
3.  Submission 3.1.35(a), p 44
4.  Submission 3.1.35(a), p 46
5.  Submission 3.1.35(a), p 48
6.  Submission 3.1.35(a), p 48

3.2.6
Policy Process Leading to Cabinet’s February 2026 Decision



104

Sections 4(2), 9, and 47(2)(b)(i) of the Digital Identity Services Trust Frame
work Act 2023  : The Advisory Group believed all three in-scope provisions should 
be amended to standardise the ‘formulation of the duty and reference to the 
Treaty’.7

Section 6(d) of the Energy Efficiency and Conservation Act 2000  : The Advisory 
Group recommended replacing section 6(d) with a descriptive provision referring 
to section 13 of the Act because the existing operative provision was ‘very vague’. 
However, it noted that removing section 6(d) would have a broad policy effect as 
the other subsections within section 6 would remain. Therefore, the group recom-
mended a further policy analysis process to create a ‘descriptive clause within sec-
tion 6 addressing Treaty obligations only’.8

The long title of the Environment Act 1986  : The Advisory Group recommended 
the long title be amended to standardise reference to the texts of the Treaty  /  ​te 
Tiriti. It did not recommend any further amendment and added that it did ‘not see 
how certainty would be added by repealing the long title’.9

Section 12 of the Exclusive Economic Zone and Continental Shelf (Environmen
tal Effects) Act 2012  : The Advisory group considered section 12 provided ‘adequate 
direction’ about Parliament’s intent, and thus only recommended amending the 
section to refer to both texts of the Treaty  /  ​te Tiriti, and to standardise ‘the formu-
lation of the duty’ in section 12, which uses both ‘recognise and respect’ and ‘give 
effect to’.10 In line with its more general position about the appropriate Treaty  /  ​Tiriti 
weighting being a policy matter, it did not recommend a specific change to Treaty  /  ​
Tiriti weighting in the provision.11

Section 8 of the Hazardous Substances and New Organisms Act 1996  : The 
Advisory Group considered section 8 to be broad and non-specific, and therefore 
‘not immediately clear’ as to how the principles of the Treaty  /  ​te Tiriti would apply 
to a number of functions performed under the statute. It recommended amend-
ing the provision to be a descriptive provision which specifies what is required of 
decision-makers and users of the Act.12

Section 4 of the Land Transport Management Act 2004  : The Advisory Group 
considered the provision to be sufficiently clear. They recommended standardising 
references to the Treaty  /  ​te Tiriti and the formulation of the duty under it, noting 
that the existing weighting is ‘take appropriate account of’ rather than the ‘more 
usual’ ‘give effect to’.13 The Group noted that the use of ‘take appropriate account 
of’ here is not necessarily wrong ‘if in the context of this Act, Parliament does not 

7.  Submission 3.1.35(a), p 50
8.  Submission 3.1.35(a), p 62
9.  Submission 3.1.35(a), p 63
10.  Submission 3.1.35(a), p 64
11.  Submission 3.1.35(a), p 64
12.  Submission 3.1.35(a), p 65
13.  Submission 3.1.35(a), p 66
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think the obligation is absolute. There may be other things to be taken account of 
as well.’14

Section 4 of the Local Government Act 2002  : The Advisory Group considered 
the provision to be sufficiently clear. It recommended standardising references to 
Treaty  /  ​Tiriti texts and the formulation of the Treaty  /  ​Tiriti duty, which uses both 
‘recognise and respect’ and ‘take appropriate account of’.15 The Advisory Group did 
not specify what Treaty  /  ​Tiriti weighting it considered appropriate in this statutory 
context, in line with its advice that such a decision would be a policy matter.
Section 9(1)(a) of the Mental Health and Wellbeing Commission Act 2020  : 
The Advisory Group considered section 9(1)(a), which requires the Commission 
to ‘uphold’ the Treaty  /  ​te Tiriti, to be ‘vague and difficult to apply in practice’. The 
Advisory Group recommended that the section be standardised in its reference to 
Treaty  /  ​Tiriti texts, and that the Treaty  /  ​Tiriti weighting within the provision also be 
standardised.16

Section 4(1)(f) of the Oranga Tamariki Act 1989  : The Advisory Group considered 
that, as the Act had recently been subject to consideration from the Waitangi 
Tribunal, it was inappropriate to recommend any change to the purpose provi-
sion.17 It did not discuss whether section 4(1)(f) provided certainty, but did note 
that the provision refers to ‘providing a practical commitment to the principles of 
the Treaty’, a phrase not found in other Acts. Despite this, its only recommendation 
was to standardise the provision to refer to both te Tiriti and the Treaty.18

Section 4 of the Organic Products and Production Act 2023  : The Advisory 
Group considered that section 4 provided certainty and was sufficiently clear. 
However, it nevertheless recommended the section be amended to standardise ref-
erence to both texts and standardise the formulation of the Treaty  /  ​Tiriti duty.19 As 
with most of its other statute-specific recommendations, the Group did not specify 
what the appropriate Treaty  /  ​Tiriti weighting in this statute would be.
Section 6 of the Pae Ora (Healthy Futures) Act 2022  : The Advisory Group con-
sidered the provisions provided ‘reasonable certainty’, but that it was ‘odd’ to refer 
to the Crown’s ‘intention’ to give effect to Treaty  /  ​Tiriti principles in section 6, 
rather than to refer to a direct obligation to give effect to Treaty  /  ​Tiriti principles. 
As such, the Advisory Group recommended removing that reference to the Crown’s 
intention, and standardising reference to both texts in sections 5(1) and 6.20

Sections 4 and 54 of the Plant Variety Rights Act 2022  : The Advisory Group 
considered sections 4 and 54 provided certainty, but noted it was unclear why the 

14.  Submission 3.1.35(a), p 66
15.  Submission 3.1.35(a), p 67
16.  Submission 3.1.35(a), p 68
17.  Submission 3.1.35(a), p 69
18.  Submission 3.1.35(a), p 69
19.  Submission 3.1.35(a), p 71
20.  Submission 3.1.35(a), p 73
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the basis that they duplicated other provisions, subject to further policy advice.98 
Significantly, this draft also made no mention of any amendment of Treaty  /  ​Tiriti 
weightings to a lower standard.

The Cabinet paper also sought approval to engage with Māori on these ‘initial 
proposals’. At this stage, the proposed engagement was for the Oversight Group to 
meet with the National Iwi Chairs Forum Pou Tikanga Chairs on 30 October 2025, 
to share progress on the review and invite discussion on the Advisory Group’s rec-
ommendations. The Cabinet paper noted this approach ‘would help demonstrate 
a commitment to working collaboratively’, in line with the National Iwi Chairs 
Forum  /  ​Crown Statement of Engagement.99 The paper also proposed that there 
would be ‘a three-week period of targeted engagement with settled iwi  /  ​hapū and 

98.  Document A61(a), p 318
99.  Document A61(a) p 320

Crown’s Treaty  /  ​Tiriti obligations were split over two provisions. Therefore, it rec-
ommended combining the provisions into one, repealing section 54, and standard-
ising the reference to the Treaty  /  ​Tiriti texts and the formulation of the duty under 
it.21 It recommended this change on the condition that ‘it does not compromise 
New Zealand’s position in respect of international treaty obligations’.22

Section 3AB of the Smokefree Environments and Regulated Products Act 
1990  : The Advisory Group considered the provision provided certainty but recom-
mended the reference to the Crown’s ‘intention’ to give effect to Treaty  /  ​Tiriti prin-
ciples be removed for consistency and that, rather, a direct obligation should be 
included in the provision. As such, the Group recommended replacing the word 
‘intention’ with the term ‘obligation’, and then standardising the provision to refer 
to both texts.23 Importantly, the Advisory Group did not recommend the repeal of 
section 3AB(d), and noted it alluded to the obligation contained in section 82B(2)
(b).24

Section 19(1)(b)(i) of the Water Services Authority – Taumata Arowai Act 
2020  : For the most part, the Advisory Group considered the provisions to be clear, 
although considered the use of the language ‘uphold’ to be vague and difficult to 
apply in practice. As such, it recommended amending the sections to standardise 
the reference to both texts and to the formulation of the Treaty  /  ​Tiriti duty to not 
include the term ‘uphold’.25

21.  Submission 3.1.35(a), p 75
22.  Submission 3.1.35(a), p 75
23.  Submission 3.1.35(a), p 76
24.  Submission 3.1.35(a), p 76
25.  Submission 3.1.35(a), p 78

3.2.6
Te Tinihanga o ngā Mātāpono



107

groups relevant to each Act, led by the responsible agencies’, which would allow 
for ‘appropriate discussion on matters of specific relevance to each group’, while 
‘maintaining trusted relationships’.100

On 10 September 2025, Minister Goldsmith wrote to responsible portfolio 
Ministers associated with each statute affected by the Cabinet paper. The Minister 
enclosed the draft Cabinet paper for comment from the relevant Ministers, with 
feedback from the Ministers due on 19 September.101 On 12 September, the same 
draft Cabinet paper was circulated to the relevant agencies for their feedback, also 
due on 19 September.102

Alongside the draft Cabinet paper, Ministry of Justice officials also developed 
a draft ‘targeted consultation paper’, to be authorised by Cabinet for distribution 
to Māori stakeholders. The paper posed several questions intended to guide those 
consulted, and noted that, at this stage, hui with ‘national-level iwi  /  ​Māori groups’ 
were proposed, in addition to inviting individuals, hapū, and iwi to provide spe-
cific feedback direct to relevant agencies or via email to the Ministry of Justice.103 
The draft consultation paper noted a total of three proposals being considered by 
the Crown. This included the proposal to reference both te Tiriti and the Treaty, 
to standardise the Treaty weighing ‘where appropriate’, and the proposals to add 
specificity to Treaty  /  ​Tiriti provisions in the Data and Statistics Act, the Energy 
Efficiency and Conservation Act, and the Hazardous Substances and New 
Organisms Act.104 However, the proposal to standardise the Treaty weighting was 
not included in the draft Cabinet paper.105 At this stage, the draft consultation 
paper emphasised ‘a stronger Treaty weighting would not be replaced for a weaker 
one’.106 The draft consultation paper also noted that ‘some variation between Acts 
should be expected’ as a ‘give effect’ weighting is stronger than a ‘take into account’ 
weighting.107 The paper also mentioned a proposal not previously included in the 
draft Cabinet paper  :

The Government also considers that where those operating under an act are not 
part of the core Crown (such as local government) but Parliament wants to direct 
them to implement some of the duties of the Crown, Treaty provisions should be clear 
that the obligation of the non-core Crown party is only to assist the Crown to fulfil its 
obligations under the Treaty. The Crown may delegate its duties, but not its obliga-
tions under the Treaty. [Emphasis in original.]108

100.  Document A61(a), p 320
101.  Document A61, p 16  ; see also submission 3.4.10(a), pp 44–61
102.  Document A61, p 16  ; submission 3.4.10(a), pp 62–3
103.  Document A61(a), p 331
104.  Document A61(a), p 336
105.  Document A61(a), p 336  ; see also submission 3.4.10(a), pp 41–43
106.  Document A61(a), p 337
107.  Document A61(a), p 338
108.  Document A61(a), p 339
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On 16 September the Minister wrote again to responsible portfolio Ministers, 
this time enclosing the draft targeted consultation paper for review and comment 
by 19 September. On 19 September, this draft consultation paper was circulated to 
relevant responsible agencies for feedback by 22 September.109

While we do not have detailed feedback from all agencies, we know that officials 
from several agencies gave feedback indicating that they were comfortable with 
the approach set out in the draft Cabinet paper and targeted consultation paper. 
We note, however, that these responses were predicated on the assumptions that 
engagement on these ‘initial proposals’ would occur with Māori before more 
substantive decisions were taken. Additionally, the proposed approach in the draft 
Cabinet paper did not include substantive repeals or any proposal to lower Treaty  /  ​
Tiriti weightings.

Both Land Information New Zealand and the Department of Conservation spe-
cifically mentioned they were satisfied with the approach to consultation set out in 
the paper, and considered the amendments proposed to Treaty  /  ​Tiriti provisions 
in the Crown Pastoral Land Act and the Land Transport Management Act to be 
minimal.110 Similarly, the Ministry of Health responded it was ‘comfortable’ with 
the proposal itself in policy terms.111 The Ministry of Health noted that the Hauora 
Māori Advisory Committee and Iwi-Māori Partnership Boards were stakehold-
ers they expected to consult in regards to the changes to the Pae Ora (Healthy 
Futures) Act, and that the Mental Health and Wellbeing Commission should be 
engaged with on the changes to its statute.112 The supportive responses from agen-
cies can be summarised by this statement from Ministry of Transport officials that 
they had ‘no major concerns’ with the approach, ‘provided the spirit and intent of 
the existing clause are maintained’.113

By contrast, the Department of Internal Affairs, Statistics New Zealand, and 
the Ministry for the Environment raised much stronger concerns, primarily 
around the timeframes provided by the Crown for engagement and consultation. 
Department of Internal Affairs officials emphasised that they did not consider it 
possible to carry out the ‘broad engagement’ necessary within in the proposed 
three-week timeframe in a way that is ‘meaningful and in good faith, with an 
opportunity [for Māori to give] considered feedback’.114 Statistics New Zealand 
told Ministry of Justice officials that amending the Treaty  /  ​Tiriti provision in the 
Data and Statistics Act could ‘create risks to Treaty settlement obligations’, limit 
responsiveness to the needs of iwi and Māori, and ‘create uncertainty’ for other 
Treaty  /  ​Tiriti duties in the rest of the Act.115 Feedback from the Ministry for the 
Environment, while generally comfortable with the proposals to consult, stressed 
that the current timeframes might not allow for genuine or effective engagement 

109.  Document A61, p 17  ; submission 3.4.10(a), pp 62–63
110.  Submission 3.4.16(a), pp 1, 32
111.  Submission 3.4.16(a), pp 109
112.  Submission 3.4.16(a), p 110
113.  Submission 3.4.16(a), p 117
114.  Submission 3.4.34(a), p 5
115.  Submission 3.4.16(a), pp 126–127
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with Māori.116 Further, officials reiterated their previous feedback that the pro-
posals to amend provisions to be more specific would need further policy analysis 
to assess whether those changes were appropriate.117

3.2.7  The emergence of ‘option five’ and the proposed repeals
While the draft Cabinet paper was being developed, as we detailed above, Minister 
Goldsmith was working in parallel with Ministry of Justice officials on the impact 
of amending all provisions in scope so that no Treaty  /  ​Tiriti weighting was higher 
than ‘take into account’. This proposal was ultimately referred to in the RIS as 
‘option five’, and we employ that wording as a shorthand in our report.

On 26 August 2025, the Minister met with Ministry of Justice officials to discuss 
their advice on the ‘implication of amending Treaty provisions’ to no higher than 
‘take into account’. He intended this advice to support discussions he would have 
with the Oversight Group two days later on 28 August 2025.118 In a briefing pre-
pared by Ministry of Justice officials on 28 August 2025, they noted that replacing 
‘give effect to’ with ‘take into account’ in Treaty  /  ​Tiriti provisions ‘would amount to 
a substantive policy change, rather than an uncontentious amendment for drafting 
consistency’.119 The remainder of this briefing has been almost entirely redacted on 
the grounds of legal privilege.120 On 28 August 2025, the Oversight Group met to 
discuss this option but the ‘matter was not resolved at this time’.121

On 12 September 2025, Ministry of Justice officials provided further advice to 
Minister Goldsmith on the Treaty  /  ​Tiriti weightings issue. Their advice on the 
matter was prescient, and we set a portion of it out here  :

Making substantive changes to the strength of existing Treaty weightings may not 
improve certainty in the law in line with the objective of the review. Agency engage-
ment has highlighted that officials who make decisions under or administer the Acts 
are broadly comfortable with implementing existing provisions and that in most 
instances the weightings are supported by well-established practice approaches. The 
Treaty weightings are generally well-understood and supported by a significant body 
of case law. Readjusting established approaches to a new weighting may result in some 
uncertainty at least in the short- to medium-term.

The Waitangi Tribunal’s interim report, Ngā Mātāpono [Part I] indicates that Māori 
claimants are particularly concerned over any changes that would seek to reduce or 
remove existing Treaty protections in legislation. This suggests that the substantive 
policy change raised at the 28 August meeting is likely to be contentious and has the 
potential to damage the Māori–Crown relationship.122

116.  Submission 3.4.16(a), p 56
117.  Submission 3.4.16(a), pp 55–57
118.  Memorandum, 3.2.3(a), p 1
119.  Submission 3.2.3(a), p 2
120.  Submission 3.2.3(a), pp 1–3
121.  Submission 3.1.99(a), p 3
122.  Submission 3.1.99(a), p 3
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On 29 September 2025, the Oversight Group met again to discuss its next steps. 
Ministry of Justice officials prepared an agenda for this meeting, in which they 
advised that such a change to Treaty  /  ​Tiriti weightings constituted a significant 
‘change in policy’ and was contrary to the recommendations of the Advisory 
Group, – which raised no objection to higher Treaty  /  ​Tiriti weightings like ‘give 
effect to’.123 Also included in the agenda was the suggestion from Ministry of Justice 
officials that the Oversight Group consider engaging through the circulation of an 
exposure draft of the proposed Bill in early 2026 rather than engaging on ‘high-
level proposals’ now.124 This suggestion was ultimately discarded by Ministers, as 
we discuss in section 3.2.8.

On 12 September 2025, the Ministry of Justice further advised on the significance 
of the policy change and again recommended the Minister discuss the matters with 
the Oversight Group. According to Mr Kibblewhite, the Minister directed officials 
to include ‘option five’ as a proposal in the draft consultation paper.125 However, 
we note that, in the draft targeted consultation paper we were provided, while 
standardising the Treaty  /  ​Tiriti weightings was mentioned, substantive lowering 
of Treaty  /  ​Tiriti weighting was explicitly excluded (see section 3.2.6 above). Based 
on the agency feedback filed as evidence in this inquiry, neither does it appear that 
the targeted consultation paper circulated for agency feedback included a proposal 
to lower Treaty  /  ​Tiriti weightings in this way.126 On 6 October 2025, Ministry of 
Justice officials were verbally advised of the Minster’s decision to include the pro-
posal to lower Treaty  /  ​Tiriti weightings in the draft Cabinet paper.127

At some time during this period, but before 15 October 2025, proposals to 
substantively repeal a number of Treaty  /  ​Tiriti provisions emerged. Minister 
Goldsmith advised us that ‘Ministerial colleagues suggested the proposed 
repeals’.128 Mr Kibblewhite told us during our hearing that the repeal proposals 
likely ‘would’ve been the product of conversations between the Minister of Justice 
. . . and probably both Ministers on the Oversight Group and portfolio Ministers’.129 
Mr Kibblewhite and Ms Greaney further considered  :

These directions arose from the Minister’s consultation with Ministerial colleagues 
who identified these Acts for possible repeal on the basis that their Treaty references 
did not clearly relate to other parts of the relevant Act, or there was no obvious need 
for distinct protections under the Treaty.130

This is the extent of the reasoning the Tribunal has been provided with for these 
repeals, and we discuss this rationale further in sections 3.2.10 and 3.3.2 below.

123.  Document A61(a), p 356
124.  Document A61(a), pp 357–358
125.  Document A61, p 17
126.  Document A61(a), pp 327–355
127.  Document A61, p 17
128.  Document A65, p [5]
129.  Transcript 4.1.1, p 72
130.  Document A61, p 18
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On 15 October 2025, Minister Goldsmith’s office directed Ministry of Justice 
officials to update the draft Cabinet paper to propose the wholesale repeal of 
Treaty provisions in six Acts.131 This update was likewise not reflected in the draft 
consultation paper circulated for agency feedback.132

We now turn to discuss the further development of the Cabinet paper subse-
quent to the Minister’s indication that he wished to proceed with the proposals 
to lower the Treaty  /  ​Tiriti weightings and to substantively repeal multiple Treaty  /  ​
Tiriti provisions.

3.2.8  October–December 2025  : the draft Cabinet paper is refined and the 
consultation approach narrowed
Once Minister Goldsmith’s (and his Ministerial colleagues’) preferred approach 
to amendments was established, officials worked to adapt the draft Cabinet paper 
accordingly. On 9 October, officials provided the Minister with a cover briefing 
and updated draft Cabinet paper incorporating the ‘option five’ proposal.133 
Significantly, officials reiterated their suggestion that the Oversight Group consider 
releasing an exposure draft of the amending legislation prior to the introduction 
of any Bill, to promote meaningful engagement with Māori.134 Officials explained 
that there was now not enough time for targeted engagement with Māori before 
Cabinet took substantive policy decisions  :

Discussions between Ministers on the proposals have taken longer than scheduled, 
which means that there is now not enough time to seek Cabinet approval to engage, 
undertake engagement, then return to Cabinet for policy decisions before the end of 
the year. We understand you have directed that policy decisions must be sought this 
year.135

In light of this, officials considered ‘the best way forward would be to seek 
Cabinet policy decisions in October and consult on an exposure draft of the Bill 
between early December and early February’.136 Officials recommended that the 
exposure draft be released to relevant Māori groups and stakeholders for each Act 
and that a separate discussion on the review’s progress occur with the National 
Iwi Chairs Forum and the New Zealand Māori Council before the exposure draft 

131.  Document A61, p 18  ; submission 3.4.10(a), p 64. At this stage, the Treaty  /  ​Tiriti clauses pro-
posed for repeal were section 6(d) of the Energy Efficiency and Conservation Act 2000  ; the long 
title of the Environment Act 1986  ; section 8 of the Hazardous Substances and New Organisms Act 
1996  ; section 4 of the Land Transport Management Act 2003  ; section 4 of the Organic Products and 
Production Act 2023  ; and section 3AB of the Smokefree Environments and Regulated Products Act 
1990. Ultimately, section 8 of the Hazardous Substances and New Organisms Act and the long title of 
the Environment Act 1986 were excluded from the repeal proposal.

132.  Document A61(a), pp 327–355
133.  Document A61(a), p 367
134.  Document A61, p 18  ; see also doc A61(a), pp 368–369
135.  Document A61(a), p 368
136.  Document A61(a), pp 368–369
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was released.137 Importantly, officials stressed that leaving consultation to select 
committee could be viewed as Treaty  /  ​Tiriti-inconsistent – as ‘there is a strong 
argument that the Treaty and the Treaty relationship would be viewed as giving 
rise to an obligation to consult Māori as part of the policy development process’, 
and ‘making decisions without engaging, or engaging insufficiently, with Māori is 
likely to adversely impact the Māori–Crown relationship’.138

Following this advice, the Minister met with officials on 13 October 2025 at 
which point he verbally directed them that consultation would now occur solely 
through engagement with the National Iwi Chairs Forum and during the select 
committee process. He further directed that reference to the exposure draft be 
removed from the draft Cabinet paper, and instructed officials to ‘tighten the nar-
rative and adjust the tone’ of the Cabinet paper.139 An updated draft was provided 
on 14 October, before being updated again on 15 October to include the newly 
emerged proposals to repeal the Treaty  /  ​Tiriti provisions across six Acts (see sec-
tion 3.2.7 above).140 The resulting draft Cabinet paper was lodged with the Cabinet 
Social Outcomes Committee on 16 October ahead of its meeting on 22 October.141

On 20 October the Minister advised that he was going to call the responsible 
portfolio Ministers to inform them of the proposals to repeal or amend provisions 
in the relevant Acts.142 Following the Cabinet Social Outcomes Committee meet-
ing, Andrew Kibblewhite called responsible chief executives of agencies to inform 
them of the proposals to amend or repeal provisions in the relevant legislation.143 
On 20 October 2025, Ministry of Justice officials presented the Minister an interim 
RIS.144 While providing much the same advice as the final RIS (which we discuss in 
section 3.2.11) the interim RIS was developed in response to the Minister’s inten-
tion to repeal the long title of the Environment Act and section 8 of the Hazardous 
Substances and New Organisms Act.145 These two repeal proposals were removed 
from the final RIS and Cabinet paper.146 The interim RIS also only assessed the 
impact of amending Treaty  /  ​Tiriti weightings for 11 provisions rather than the final 
13 provisions.147 The Cabinet paper underwent several more cycles of amendment 
before the Cabinet Social Outcomes Committee agreed on 17 December to refer 
the paper to Cabinet for approval.148 As we discussed in section 3.2.7, this version 
of the Cabinet paper which included the repeals and Treaty  /  ​Tiriti weighting 

137.  Document A61(a), p 369
138.  Document A61(a), p 370
139.  Document A61(a) p 373
140.  Document A61, p 18  ; submission 3.4.10(a), p 64. As noted in section 3.2.7, section 8 of the 

Hazardous Substances and New Organisms Act and the long title of the Environment Act 1986 were 
ultimately excluded from the repeal proposal.

141.  Document A61, p 18
142.  Document A61, pp 18–19
143.  Document A61, p 19
144.  Submission 3.4.10(a), p 64
145.  Submission 3.4.10(a), p 64
146.  Memorandum, 3.1.35(a), pp 1–2, 14–15, 88
147.  Submission 3.4.10(a), p 64  ; see also submission 3.1.35(a), p 88
148.  Document A61, pp 19–20
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change was not provided to agencies for their formal feedback, though some lim-
ited advice was given by responsible agencies to their Ministers on an ad hoc basis, 
which we discuss in the next section.

While the draft Cabinet paper was being refined, the Tribunal released its Ngā 
Mātāpono Part  III report. On 23 October 2025 the Ministry of Justice provided 
Ministers with an aide memoire summarising the finding of the Ngā Mātāpono 
Part III report that progressing the review would breach Treaty  /  ​Tiriti principles, 
and the recommendation that the process should be reconceptualised through co-
design and engagement with Māori.149

3.2.9  Responsible agencies provide limited advice on ‘option five’ and repeal 
proposals to Ministers before Cabinet takes its decision
While there was never full agency consultation on the version of the draft Cabinet 
paper which contained ‘option five’ and the repeals, from October 2025 to mid-
February 2026 individual Ministers did receive limited advice from their agencies 
on some of the changes. For example, the Ministry of Transport provided advice 
to Minister of Transport, the Honourable Chris Bishop, on 22 October. In this 
advice, officials opposed repealing section 4 of the Land Transport Management 
Act.150 Officials advised that repealing section 4 could ‘create confusion about 
which sections of the Act reflect the Crown’s obligations under the Treaty’  ; ‘make 
it more difficult to prioritise and fund their actions under the signposted clauses, 
which could have a negative effect on Māori rights and interests’  ; and ‘risk damage 
to the Māori–Crown relationship’.151

On 28 October, Statistics New Zealand officials advised that amending the 
strength of the Treaty  /  ​Tiriti weighting in section 14(a) ‘may have limited effect’, 
but ‘could indicate greater discretion in decision-making, with a heightened risk 
of legal challenge’.152 On the matter of specifying the provision, officials noted the 
provision allowed the Government Statistician certainty, but also some flexibility, 
by saying what the Statistician must do but not how. This flexibility ‘means that 
actions can be responsive to evolving Māori data needs and interests’.153 Officials 
also noted that amending the provision had other risks including ‘reducing iwi 
and Māori access to data and their willingness to share data with Statistics NZ for 
evaluating services – this could impact key Government priorities such as social 
investment, efficient and devolved service delivery and a robust economy’.154

Officials at the Ministry for the Environment advised their relevant Ministers 
on 22 and 24 October 2025 that proposals to amend the provision to ‘take into 
account’ in the Exclusive Economic Zone and Continental Shelf (Environmental 
Effects) Act and the Climate Change Response Act, and to repeal provisions in 
the Environment and the Hazardous Substances and New Organisms Act, would 

149.  Document A61(d), p 1
150.  Submission 3.4.5(a), p 91
151.  Submission 3.4.5(a), pp 89, 91
152.  Submission 3.4.16(a), p 123
153.  Submission 3.4.16(a) p 126
154.  Submission 3.4.16(a), p 127
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‘harm’ the Māori–Crown relationship and introduce uncertainty.155 Officials 
reiterated these concerns with respect to the Hazardous Substances and New 
Organisms Act on 30 October 2025 and 11 November 2025, and further advised 
on the risks of engaging only with the National Iwi Chairs Forum on 15 January 
2026.156 Their advice underscored that the National Iwi Chairs Forum ‘does not 
represent all groups with interests’ and that engagement with Māori was neces-
sary to ensure ‘the Crown is informed of the impact of policy changes on Māori 
interests’.157 Officials also noted approximately 35 Treaty  /  ​Tiriti settlement relation-
ship agreements between the Ministry for the Environment and post-settlement 
governance entities which would be undermined by the decision to engage only 
with the National Iwi Chairs Forum.158

On 30 October 2025, the Department of Internal Affairs officials wrote to 
the Minister for Digitising Government regarding the Digital Identity Services 
Trust Framework Act. Officials considered it ‘unlikely’ that changing ‘give effect’ 
to ‘take into account’ would ‘materially impact’ the operation of section 4(2) or 
9.159 However, on 3 November, they informed the Minister of Local Government, 
the Honourable Simon Watts, that changing the weighting of the provision in 
the Taumata Arowai Act raised several risks and would not increase certainty.160 
The risks of the change included that it may ‘impact on the extent to which the 
Authority considers and provides for other Treaty  /  ​Tiriti settlements, when carry-
ing out its functions’.161

On 16 December 2025, Ministry of Business, Innovation and Employment 
officials advised against repealing sections 4 and 54 of the Plant Variety Rights Act, 
and noted that under the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership, the Crown specifically committed to accede or ‘give effect to’ 
the International Convention for the Protection of New Varieties of Plants (UPOV 
91). Officials noted that the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership was ‘specifically negotiated by New Zealand to ensure that 
[New Zealand] could implement any measures “deemed necessary” to meet the 
Crown’s obligations under the Treaty of Waitangi’ – for example, by refusing to 
grant a plant variety right if doing so would negatively impact kaitaiki relation-
ships as provided for under provision 54 (see also chapter 2, section 2.2.2)162 The 
wording of the existing provisions was designed to reflect these commitments. 
They were, however, amenable to combining the provisions as long as the sub-
stance of the provisions did not change. Officials specifically noted that sections 4 
and 54 were the ‘result of extensive consultation’ aimed at ‘not creating any inad-
vertent risks to the policy intent of the regime and our alignment with UPOV . . . 

155.  Submission 3.4.16(a), pp 63, 65–66, 69
156.  Submission 3.4.16(a), p 99
157.  Submission 3.4.16(a), p 99
158.  Submission 3.4.16(a), p 99
159.  Submission 3.4.34(a), p 2
160.  Submission 3.4.34(a), p 8
161.  Submission 3.4.16(a), p 9
162.  Submission 3.4.16(a), p 35
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For example, it was important to manage the risk that our Treaty obligations could 
somehow apply to all non-indigenous species of plants’.163 They recommended the 
Minister not agree to the proposals to repeal the sections and instead support the 
proposal to combine the sections into one.164

On 17 February 2025, Te Arawhiti officials indicated in an interdepartmental 
email that they had concerns the review may have ‘predetermined outcomes’ 
given the statement in the review assessment framework that ‘if there is no clear 
reason for a treaty provision, to achieve the purposes of the review it should be 
removed’.165 The email further expressed concern that the select committee win-
dow for the resulting Bill would be ‘less than the default six-month period’ and 
reduce opportunity for consultation.166

We note that the Crown filed all of the relevant advice given by lead agencies 
during this period, saving that covered by legal privilege.167 This material was 
filed by the Crown after the hearing concluded, with the final agency assessment 
received on 10 June 2026.168 From what we have seen, the advice on the proposed 
repeals and Treaty  /  ​Tiriti weighting change was not comprehensive, nor did all 
responsible agencies provide advice. Notably missing, for example, is advice during 
this period from the Ministry of Health. The limited advice provided was certainly 
not a substitute for the more detailed feedback that would have been provided 
through full agency consultation on a draft Cabinet paper. The constraints of the 
policy analysis on these proposals was referenced repeatedly in the RIS, which we 
discuss in section 3.2.1(1) below.

3.2.10  Minister Goldsmith’s final Cabinet paper proposing reforms
Ministry of Justice officials finalised the Cabinet paper seeking Cabinet approval to 
proceed with the reforms on behalf of Minister Goldsmith in December 2025. Mr 
Kibblewhite and Ms Greaney explained that Cabinet papers are shaped through 
‘back-and-forth’ conversations between Ministers and officials, but the final ver-
sion ultimately reflects Ministerial decisions to take proposals to Cabinet.169 On 
10 December 2025, the Minister submitted a further iteration of the paper to the 
Cabinet Social Outcomes Committee for consideration.170 This December version 
of the paper was the one ultimately considered by Cabinet in February 2026.171

This Cabinet paper narrowed the ambit of the proposed reforms, removing four 
statutes that had originally been part of the Treaty Clause Review. The Minister 

163.  Submission 3.4.16(a), p 36
164.  Submission 3.4.16(a), pp 37–38
165.  Submission 3.4.34(a), p 22
166.  Submission 3.4.34(a), p 23
167.  The Crown has repeatedly asserted legal privilege in this inquiry in regard to the policy 

documentation it has filed, and indeed parts of many of the April–May 2025 agency assessments 
we received were redacted on the grounds of legal privilege  : see, for example, submission 3.4.6(a), 
pp 44–46.

168.  Submission 3.4.10(a), pp 1–22
169.  Document A62, p 3
170.  Document A63, p 338
171.  Transcript 4.1.1, p 64
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noted that Treaty  /  ​Tiriti provisions in the Harbour Boards Dry Land Endowment 
Revesting Act 1991, Hauraki Gulf Marine Park Act 2000, Urban Development Act 
2020, and Kāinga Ora Homes and Communities Act 2019 would be considered 
in separate processes as these Acts were or would soon be subject to other review 
processes.172

In the Cabinet paper, Minister Goldsmith began under the heading ‘Relation to 
Government priorities’ by referencing the National–New Zealand First coalition 
agreement to replace all references to the principles of the Treaty  /  ​te Tiriti in legis-
lation with ‘specific words relating to the relevance and application of the Treaty, 
or repeal the references’.173 He summarised the purpose of the changes as being ‘an 
opportunity to bring much better clarity and certainty’ to Treaty  /  ​Tiriti principles 
in legislation.174 Notably, the Minister accepted the Advisory Group’s advice that 
removing any reference to ‘Treaty principles’ would introduce legal uncertainty, 
and thus did not propose removing references to the principles in any of the in-
scope provisions.175 He proposed that Cabinet agree that ‘provisions should retain 
references to Treaty principles’.176

The Minister then sought Cabinet approval for five broad actions  :
ӹӹ To amend all references to Treaty  /  ​Tiriti obligations in existing and future 

legislation so that ‘where a “Treaty standard” is needed . . . no higher stand-
ard than “take into account” is used’.177

ӹӹ To directly repeal certain Treaty  /  ​Tiriti provisions from in-scope Acts.178

ӹӹ To ‘repeal two provisions which duplicate other provisions in their Act’.179

ӹӹ To amend certain Treaty  /  ​Tiriti provisions ‘to be more specific’.180

ӹӹ To ‘standardise’ the language used in Treaty  /  ​Tiriti provisions so that refer-
ence is made to ‘both the Treaty of Waitangi and te Tiriti o Waitangi’.181

Regarding the proposed repeals, the specific provisions the Cabinet paper rec-
ommended for direct repeal which are relevant for our purposes were  :

ӹӹ section 6(d) of the Energy Efficiency and Conservation Act  ;
ӹӹ section 4 of the Land Transport Management Act  ;
ӹӹ sections 4 and 5(1)(b) of the Organic Products and Production Act  ;
ӹӹ section 3AB of the Smokefree Environments and Regulated Products Act.182

Minister Goldsmith also recommended that Cabinet agree to repeal section 
84(b) of the Crown Pastoral Land Act, and section 54 of the Plant Variety Rights 
Act 2022 on the basis that they ‘duplicate other [Treaty  /  ​Tiriti] provisions’ within 

172.  Submission 3.1.35(a), pp 6–7
173.  Submission 3.1.35(a), p 1
174.  Submission 3.1.35(a), p 1
175.  Submission 3.1.35(a), pp 5–6
176.  Submission 3.1.35(a), p 12
177.  Submission 3.1.35(a), p 144
178.  Submission 3.1.35(a), pp 1–2
179.  Submission 3.1.35(a), p 2
180.  Submission 3.1.35(a), p 2
181.  Submission 3.1.35(a), p 12
182.  Submission 3.1.35(a), pp 11–12
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the Acts.183 He noted that officials would work with the Parliamentary Counsel 
Office to ensure the amendments to the latter did ‘not conflict with Aotearoa New 
Zealand’s obligations under the International Convention for the Protection of 
New Varieties of Plants (UPOV 91)’ (see section 3.2.9 above).184

The Minister also sought Cabinet approval to amend section 14(a) of the Data 
and Statistics Act to specify the particular ‘Māori interests the Statistician is 
required to recognise when performing statutory functions’ and to replace section 
8 of the Hazardous Substances and New Organisms Act (an operative provision) 
with a ‘descriptive provision identifying specific measures to be complied with’.185 
In providing his reasoning for these changes, the Minister considered that section 
8 of the Hazardous Substances and New Organisms Act failed to provide ‘suffi-
cient guidance to decision-makers as to what is required of them’.186 The Minister 
also recorded his ‘preference’ for the use of descriptive provisions in future legis-
lation ‘except where it is inappropriate to do so’.187 Regarding the provisions where 
specification was needed, the Minister acknowledged that ‘further policy work 
and decisions’ were needed, and therefore sought Cabinet’s authorisation to take 
decisions on those matters without further approval.188 Where more substantive 
repeals were sought, the Minister was instructed by Cabinet to seek the relevant 
Ministerial consent before continuing.189

Minister Goldsmith provided his reasoning for some of these proposals, but not 
all of them. He explained, in regard to his proposal to amend Treaty  /  ​Tiriti weight-
ings to be no higher than ‘take into account’, that

Differences in the wording of references to the Treaty principles in legislation have 
emerged over time. For example, some legislation says ‘give effect to’ and some says 
‘have regard to’ without being clear that there is any difference in intent. In my view, 
these broad phrases can have big consequences, and can be interpreted very widely, 
both by government institutions and the courts. I consider there is an opportunity to 
bring much better clarity and certainty.190

The Minister’s view was that ‘requirements to “give effect” to the Treaty prin-
ciples do not promote the balanced consideration of all relevant factors in 
decision-making and “take into account” is the more appropriate standard’.191 He 
noted there would be instances where the ‘take into account’ standard ‘will not 

183.  Submission 3.1.35(a), pp 11–12
184.  Submission 3.1.35(a), p 4  ; see also the International Convention for the Protection of New 

Varieties of Plants of 2 December 1961, as Revised at Geneva on November 10, 1972, on October 23, 
1978, and on March 19, 1991, UPOV 221(E), http://tinyurl.com/upov221

185.  Submission 3.1.35(a), p 2
186.  Submission 3.1.35(a), p 5
187.  Submission 3.1.35(a), p 2
188.  Submission 3.1.35(a), p 5
189.  Submission 3.1.35(a), p 5
190.  Submission 3.1.35(a), p 1
191.  Submission 3.1.35(a), p 5
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work’ and instead ‘no standard at all is likely to be required’ in long titles, purpose 
provisions, or ‘in provisions requiring persons appointed to an entity to have 
certain capabilities in relation to Treaty principles’.192 The weighting change would 
therefore ‘primarily apply to descriptive and operative provisions’.193 The Cabinet 
paper noted the findings of the Advisory Group that, to increase clarity, it would 
be appropriate to replace vague terms like ‘honour’ and ‘acknowledge’ with ‘more 
objective and common terms’ such as ‘take into account’ or ‘give effect’ while still 
retaining the original policy intent.194 In a letter responding to questions from us, 
Minister Goldsmith confirmed that he provided his recommendations to Cabinet 
‘on the basis that the proposal to amend the Treaty standard would be consistent 
with’ Cabinet’s September 2024 agreement to review Treaty  /  ​Tiriti principles.195

Significantly, no reasoning was provided by the Minister in this Cabinet paper 
on why the repeals were sought in the Land Transport Management Act, the 
Energy Efficiency and Conservation Act, the Organic Products and Production 
Act, or in the Smokefree Environments and Regulated Products Act.196 As 
we noted in section 3.2.7 and do so again in section 3.3.2(3), after we asked the 
Minister for his reasoning, Mr Kibblewhite and Ms Greaney amended their brief 
of evidence to include the following  :

On 15 October 2025, the Minister of Justice’s office directed Ministry of Justice offi-
cials to update the draft Cabinet paper to include proposals to repeal Treaty principles 
references in six Acts subject to consultation with the Acts’ responsible ministers. 
These directions arose from the Minister’s consultation with Ministerial colleagues 
who identified these Acts for possible repeal on the basis that their Treaty references 
did not clearly relate to other parts of the relevant Act, or there was no obvious need 
for distinct protections under the Treaty.197

The approach to engagement which Minister Goldsmith proposed in his 
Cabinet paper was ‘to consult with the [National Iwi Chairs’ Forum] on Cabinet’s 
decisions following Cabinet approval’.198 We note the Minister supported this 
approach despite the acknowledgement in the Cabinet paper that Ministry of 
Justice officials advised ‘the lack of engagement prior to policy decisions will have 
adverse effects on the Māori–Crown relationship’.199

The Cabinet paper noted several other significant issues with the pro-
posed changes, including those raised by the Tribunal in Ngā Mātāpono 
Part  III, which (amongst other things) recommended the Crown ensure that 

192.  Submission 3.1.35(a), p 5
193.  Submission 3.1.35(a), p 5
194.  Submission 3.1.35(a), p 3
195.  Document A65, p [6]
196.  Submission 3.1.35(a), pp 1–15
197.  Document A61, p 18
198.  Submission 3.1.35(a), p 6
199.  Submission 3.1.35(a), p 7
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‘extensive engagement and involvement of Māori’ be ‘carried out over an extended 
timeframe’.200 The Minister recorded that he did ‘not consider it necessary to 
make changes to the review in line with the Tribunal’s recommendations’.201 The 
Cabinet paper recorded advice from Ministry of Justice officials that the proposals 
would reduce safeguards for Māori rights and interests, ‘disproportionately affect 
Māori’, and potentially breach Treaty  /  ​Tiriti principles.202 Further, the Minister 
acknowledged that, if enacted, the repeals and amendments were ‘likely’ to lead to 
future Tribunal claims and ‘related litigation in the courts’ which would have cost 
implications for the Crown.203 The Cabinet paper also noted the potential for the 
proposals to have ‘wide-reaching impacts on Māori interests’. Minister Goldsmith, 
however, stated that ‘it has not been possible to fully explore or quantify those 
impacts in the time available and without consultation with Māori’.204 Despite these 
myriad concerns, Minister Goldsmith considered that the opportunity to provide 
input during select committee on an amendment bill to implement the proposals, 
in addition to ‘targeted engagement’ with the National Iwi Chairs Forum, would 
‘be sufficient to ensure any views are considered before enactment’.205

The Cabinet paper further acknowledged that there had been extremely limited 
engagement with the Crown’s own public service agencies regarding the proposed 
Treaty  /  ​Tiriti weighting changes. Specifically, Minister Goldsmith confirmed that 
the administering agencies for every Act included in the review were consulted on 
an ‘earlier version’ of the Cabinet paper which did not include either the proposals 
to downgrade the Treaty  /  ​Tiriti weighting or the repeals in question (see section 
3.2.6 above).206

Finally, the Cabinet paper noted that the Ministry of Justice’s quality assurance 
panel considered the RIS prepared in response to the Minister’s proposals did not 
meet the quality assurance criteria, and further considered the RIS to be materially 
constrained by the condensed timeframes and lack of consultation with iwi and 
hapū.207 The RIS was provided along with the Cabinet paper.

3.2.11  The RIS prepared by Ministry of Justice officials
Where a policy proposal will create, amend, or repeal legislation, and those changes 
will ‘have more than a minimal economic, social, or environmental impact’, offi-
cials must undertake a Regulatory Impact Analysis including an assessment of the 
policy problem the changes aim to address, the policy options available, and the 
costs and benefits of each option.208 A RIS ‘summarises this analysis’ for Cabinet.209
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201.  Submission 3.1.35(a), p 8
202.  Submission 3.1.35(a), p 10
203.  Submission 3.1.35(a), pp 8–9
204.  Submission 3.1.35(a), p 9
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Ministry of Justice officials finalised the RIS on 13 November 2025.210 In it, they 
strongly cautioned against adopting the proposals on the basis that ‘the potential 
benefits of the proposals are low and do not outweigh costs to the Māori–Crown 
relationship and Māori interests’.211 Indeed, the RIS analysis suggested that the 
proposed repeals may, in practice, ‘reduce legal certainty’ and the overall impact 
of option five could have ‘wide-ranging impacts’ on Māori and risked ‘increas-
ing uncertainty and litigation, at least in the short- to medium-term while new 
practice approaches are established and some new provisions may be tested by 
the Courts’.212 Officials also warned that there was ‘limited evidence’ that existing 
Treaty  /  ​Tiriti provisions caused uncertainty, and there had been inadequate time 
to fully understand or test the impacts of the proposed reforms.213 Finally, they 
raised significant concerns over the absence of consultation with Māori, specific-
ally noting findings by the Tribunal in Ngā Mātāpono Part III that this failure to 
consult before substantive policy decisions were made would breach the Treaty  /  ​
Tiriti principle of partnership.214 As such, the RIS also noted the reforms risked 
an ‘increase in litigation’ as Māori could file claims against the Crown with the 
Tribunal and the courts.215

In coming to these conclusions, Ministry of Justice officials traced the origins of 
Treaty  /  ​Tiriti principles and provisions in legislation through to their present-day 
application.216 While Ministry of Justice officials acknowledged that uncertainty 
caused by the variable language in Treaty  /  ​Tiriti provisions did give rise to risks, 
they considered the risks to be negligible.217

Ministry of Justice officials analysed the following five legislative options within 
their RIS  :

ӹӹ Option One  : retain the status quo and review Treaty  /  ​Tiriti provisions ‘grad-
ually over time’ as relevant legislation is ‘updated or replaced’.218

ӹӹ Option Two  : retain existing provisions and instead take ‘non-legislative 
measures’ to improve the clarity of provisions.219

ӹӹ Option Three  : amend or replace provisions to be ‘more prescriptive about 
what actions are required to meet the Crown’s Treaty obligations’. This could 
include ‘introducing additional operative measures’, more detail about how 
the Treaty  /  ​te Tiriti is provided for under each Act, or specifying which 
Treaty  /  ​Tiriti principles and  /  ​or ‘specific Māori rights and interests are con-
sidered relevant’.220
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ӹӹ Option Four  : repeal Treaty  /  ​Tiriti provisions in their entirety.221

ӹӹ Option Five  : amend all Treaty  /  ​Tiriti standards to no higher than ‘take into 
account’.222

The Minister’s preferred option (option five) was analysed against the status quo 
(option one) in all cases. For the six Acts where the proposed changes included the 
repeal or amendment of provisions, officials also included options two, three, and 
four in their analysis. Option one (retaining the status quo) was given a neutral 
weighting and not examined beyond noting that any other option would be a 
change from the status quo.

Officials noted that option five was included by the Minister very late in the pro-
cess and increased the number of provisions for analysis by 13.223 They highlighted 
that ‘there has been insufficient time to fully understand the impacts of this pro-
posals for each provision affected’.224 As such, analysis of the following provisions 
was limited to only options one and five, and would be analysed ‘collectively’  :

ӹӹ section 3A of the Climate Change Response Act  ;
ӹӹ section 4(d) of the Criminal Cases Review Commission Act  ;
ӹӹ section 5(1) of the Crown Pastoral Land Act  ;
ӹӹ sections 4 and 14(a) of the Data and Statistics Act  ;
ӹӹ section 9 of the Digital Identity Services Trust Framework Act  ;
ӹӹ sections 9 and 535B(a) of, and clause 4(d)(i) of schedule 13 to, the Education 

and Training Act  ;
ӹӹ section 12 of the Exclusive Economic Zone and Continental Shelf (Environ

mental Effects) Act  ;
ӹӹ section 6 of the Pae Ora (Healthy Futures) Act  ;
ӹӹ section 9(1)(a) of the Mental Health and Wellbeing Commission Act  ; and
ӹӹ section 19(1)(b)(i) of the Water Services Authority – Taumata Arowai Act.225

In practice, the collective analysis of the Treaty  /  ​Tiriti weighting change was 
presented in the form of a high-level table which provided a very short overview 
of the potential impacts of option five and a non-descriptive list of the 13 provi-
sions analysed.226 We compare this to the detail given to, for example, the analysis 
of potential specification of one provision in the Data and Statistics Act which 
included an overview of the provision and the relevant Treaty  /  ​Tiriti interests it 
provides for, and a two-page table comparing the costs and benefits of options 
two, three, and four against the status quo.227

After analysing the impacts of option five on these provisions, officials pres-
ented ‘[r]etaining the status quo’ as the ‘preferred option’.228 They considered ‘[t]he 
weighting of existing provisions is generally well-understood’, and that ‘[h]aving 
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223.  Submission 3.1.35(a), pp 90, 92
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some Treaty provisions impose more onerous obligations’ can be helpful in sign-
posting where the Crown ‘consider[ed] Treaty obligations to be most strongly 
engaged’.229 Officials explicitly stated that ‘[o]ption five is not a preferred option 
in this RIS’ because it ‘has no apparent benefits and carries significant risk to the 
Māori–Crown relationship’.230 They did not consider option five to meet the stated 
policy objectives, instead noting it ‘risks increasing uncertainty and litigation’.231 
Further, the RIS analysis found that amending the Treaty  /  ​Tiriti weightings could 
‘have a cooling effect on the importance decision-makers place on Treaty consid-
erations’.232 Overall, the RIS cautioned that option five had the potential to have 
‘wide-ranging impacts on Māori social, cultural, economic, and environmental 
interests’ and reiterated that there had not been sufficient time to explore the exact 
scope of these impacts.233

Officials conducted a more in-depth analysis of the six Acts with provisions 
proposed for more substantive amendment and repeal. We note that while the 
Minister’s proposal included the Plant Variety Rights Act, the changes were con-
sidered to ‘have no or only minor’ impacts, and therefore were exempt from the 
RIS on the basis that the provisions would be merged.234 The provisions considered 
in detail were  :

ӹӹ section 14(a) of the Data and Statistics Act  ;
ӹӹ section 6(d) of the Energy Efficiency and Conservation Act  ;
ӹӹ section 8 of the Hazardous Substances and New Organisms Act  ;
ӹӹ section 4 of the Land Transport Management Act  ;
ӹӹ section 4 of the Organic Products and Production Act  ; and
ӹӹ section 3AB of the Smokefree Environments and Regulated Products Act.235

In analysing the impacts on these Acts, Ministry of Justice officials applied an 
analysis against all five options.236 We set out their specific analysis below.

(1)  Section 14(a) of the Data and Statistics Act 2022
The RIS recommended that Cabinet retain the status quo (option one), and 
described Cabinet’s preference to amend the provision to be more specific (option 
three) as ‘worse than the status quo’.237 Ministry of Justice officials outlined advice 
provided by Statistics New Zealand that iwi and Māori data interests are varied 
and subject to evolution over time. Making the provisions more prescriptive 
would risk ‘creat[ing] uncertainty’, ‘limiting flexibility’, excluding ‘emerging needs’, 
and negatively ‘impacting Māori access to data’.238 Despite these potential costs, 

229.  Submission 3.1.35(a), p 134
230.  Submission 3.1.35(a), pp 90–91
231.  Submission 3.1.35(a), p 133
232.  Submission 3.1.35(a), p 134
233.  Submission 3.1.35(a), p 90
234.  Submission 3.1.35(a), p 141
235.  Submission 3.1.35(a), p 88
236.  Submission 3.1.35(a), pp 102–103
237.  Submission 3.1.35(a), p 106
238.  Submission 3.1.35(a), pp 104–105

3.2.11(1)
Te Tinihanga o ngā Mātāpono



123

Ministry of Justice officials did note there was a ‘possibility’ that amendments 
in line with option three could increase certainty in how the Treaty  /  ​te Tiriti is 
applied if amendments could be designed in a way that would also enable ‘suf-
ficient flexibility to maintain a responsive system’.239

(2)  Section 8 of the Hazardous Substances and New Organisms Act 1996
The RIS recommended retaining the status quo (option one).240 Ministry of 
Justice officials noted they had been advised by officials from the Ministry for 
the Environment that ‘the flexibility of the current provision is crucial’ because it 
allowed decisions to be made under the Act with ‘a comprehensive understanding 
of the potential impacts on Māori communities’.241 The RIS also did not consider 
there to be any uncertainty in how the provision should be implemented. By con-
trast, officials cautioned that Cabinet’s preferred option to amend the provision to 
be more prescriptive risked ‘introducing uncertainty’, and ‘restricting flexibility in 
a way that is impractical’.242 However, as with the Data and Statistics Act, Ministry 
of Justice officials did acknowledge a ‘possibility’ that amendments could increase 
certainty if developed with appropriate considerations in mind.243

(3)  Section 6(d) of the Energy Efficiency and Conservation Act 2000
The RIS recommended that Cabinet amend the provisions to be more prescrip-
tive (option three), for example by requiring consultation during specific process 
steps under the Act.244 Officials considered that this ‘would help address current 
uncertainty’ around the intended purpose of the provision, and ‘better support 
the Crown to comply with its Treaty obligations’.245 By contrast, they noted that the 
option preferred by both Cabinet and the Ministry of Business, Innovation and 
Employment to repeal provisions (option four) would have ‘uncertain legal effect’ 
and ‘reduce one of the mechanisms available’ to ensure the Treaty  /  ​te Tiriti is pro-
vided for.246 Ministry of Justice officials also noted the Tribunal’s Ngā Mātāpono 
Part  III findings that the repeals would be inconsistent with the principles of 
partnership and protection.247

(4)  Section 4 of the Land Transport Management Act 2003, section 4 of the 
Organic Products and Production Act 2023, and section 3AB of the Smokefree 
Environments and Regulated Products Act 1990
Section 4 of the Land Transport Management Act 2003, section 4 of the 
Organic Products and Production Act 2023, and section 3AB of the Smokefree 
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Environments and Regulated Products Act 1990 were analysed together ‘in the 
interests of time’ and because the analysis was ‘substantially the same’ for each.248 
The RIS recommended retaining the status quo (option one) as the best option, 
and noted ‘there is currently no evidence to indicate’ the provisions created legal 
uncertainty.249 Officials did not recommend Cabinet’s preferred option to repeal 
the descriptive provisions (option three), cautioning that ‘it is unlikely’ to meet the 
policy objectives of ‘reduc[ing] uncertainty and support[ing] better compliance’.250 
Instead, the RIS noted that descriptive provisions ‘provide clarity’ and that repeal-
ing them would create uncertainty as courts could interpret the Treaty  /  ​te Tiriti as 
‘being more broadly relevant’ in the enactment of each provision.251

For all of the Acts under consideration, the Ministry of Justice officials noted 
their analysis was not shaped by the views of iwi, hapū, or other relevant stake-
holders because the Minister directed a process that did not include engagement 
with Māori.252 Their analysis strongly cautioned that ‘progressing any options for 
change without undertaking good faith consultation with Māori is not recom-
mended as it risks damage to the Māori–Crown relationships that could outweigh 
any benefits’.253 Officials considered ‘consultation with iwi and hapū is one of the 
principal mechanisms through which the Government discharges its responsi-
bility to make informed decisions and act in good faith towards Māori’.254

Ministry of Justice officials also noted that their analysis was limited by the time 
constraints imposed by Minister Goldsmith. They further cautioned that the qual-
ity of their analysis was limited by the late addition of option five, noting that it has 
not been possible to consult with impacted agencies on the Treaty  /  ​Tiriti weighting 
change. Officials further noted that ‘it has not been possible to consult impacted 
agencies’ on the ‘suite’ of repeal proposals other than the Ministry of Education.255

Accompanying the RIS was a quality assurance statement, prepared by a quality 
assurance panel of Ministry staff.256 The quality assurance statement considered 
‘the information and analysis summarised in the RIS does not meet the quality 
assurance criteria’, and emphasised that the constraints of time and lack of con-
sultation have meant ‘the analysis is not sufficiently developed to form a basis for 
Ministers to make informed decisions’.257
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3.2.12  Cabinet’s February 2026 decision
On 23 February 2026 Cabinet issued the minute of its decision agreeing to Minister 
Goldsmith’s proposals. Broadly, Cabinet agreed to the following three categories of 
action  :

ӹӹ repeal the Treaty  /  ​Tiriti provisions in the Energy Efficiency and Conserva
tion Act, Land Transport Management Act, Organic Products and Product
ion Act, Plant Variety Rights Act, and the Smokefree Environments and 
Regulated Products Act  ;258

ӹӹ lower the Treaty  /  ​Tiriti weighting of all in-scope provisions, with the 
exception of purpose provisions, to ‘no higher standard than “take into 
account”  ;259 and

ӹӹ amend provisions in the Data and Statistics and the Hazardous Substances 
and New Organisms Act to be more specific, subject to further policy 
work.260

The ultimate shape of the proposals, as they have been refined through policy 
work subsequent to Cabinet’s decision, is set out in full in chapter 1 (section 1.1.2). 
For our purposes here, it is important to understand exactly what Cabinet agreed 
to on 23 February 2026  :

. . . Cabinet
	 .	 .	 .	 .	 .
agreed, subject to the agreement of the Minister for Energy, to the repeal of section 

6(d) of the Energy Efficiency and Conservation Act 2000  ;
agreed, subject to the agreement of the Minister of Transport, to the repeal of section 

4 of the Land Transport Management Act 2003  ;
agreed, subject to the agreement of the Minister of Agriculture, to the repeal of sec-

tions 4 and 5(1)(b) of the Organic Products and Production Act 2023  ;
agreed, subject to the agreement of the Associate Minister of Health (Hon Casey 

Costello) to the repeal of section 3AB of the Smokefree Environments and 
Regulated Products Act 1990  ;

agreed to the repeal of section 54 of the Plant Variety Rights Act 2022, which dupli-
cates another section in that Act  ;

noted that the relevant Ministers will receive advice on any legal risk arising from the 
proposed repeals in paragraphs 5 to 8 above to inform their agreement and will 
report back to Cabinet with any material new information  ;

agreed that section 536A(1) of the Education and Training Act 2020 should be 
amended or repealed so that dispute resolution service operators, which are private 
entities, do not have Treaty requirements  ;

agreed to the repeal of section 84(b) of the Crown Pastoral Land Act 1998, which 
duplicates another provision in that Act, subject to further work to ensure there are 
no unintended consequences  ;
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agreed that section 14(a) of the Data and Statistics Act 2022 should provide further 
specificity as to Māori interests but that if amendment is not practical, or may have 
unintended consequences, the provision should be retained  ;

agreed that section 8 of the Hazardous Substances and New Organisms Act 1996, a 
general operative provision, should be replaced with a descriptive provision identi-
fying specific measures to be complied with  ;

invited the Minister of Justice and the Minister for the Environment to update Cabinet 
on the progress of proposed amendments to the Hazardous Substances and New 
Organisms Act 1996 when the Minister of Justice submits a paper to the Cabinet 
Legislation Committee seeking approval to introduce a Bill giving effect to the out-
come of the Treaty references review  ;

agreed that references within scope of this review should be amended so that in situ-
ations where a “Treaty standard” is needed, which indicates the strength or nature 
of the Treaty obligation, no higher standard than “take into account” is used  ;

agreed that, to standardise Treaty provisions, a reference to both the Treaty of 
Waitangi and te Tiriti o Waitangi should be used in all instances, and provisions 
should retain references to Treaty principles  ;

noted that the Advisory Group made further technical observations relating to draft-
ing, appointment provisions, and clarifying Treaty duties on actors who are not 
core-Crown, and that the Minister of Justice will receive advice from officials on 
these further standardisation changes as drafting of a Bill progresses  ;

Application to future legislation
agreed that the approach to standardisation agreed by Cabinet will (unless it is 

inappropriate to do so) be applied to future legislation to ensure that the benefits of 
increased certainty across the statute book is maintained  ;

agreed that, where the Treaty is found to be relevant to future legislation, a standard 
form descriptive Treaty provision should be included as the presumed preference 
unless it is inappropriate in the circumstances

Engagement decisions
noted that the Minister of Justice intends to consult the National Iwi Chairs Forum 

on Cabinet’s decisions following Cabinet approval and prior to final approval of the 
Bill  ;

	 .	 .	 .	 .	 .

Drafting of legislation
invited the Minister of Justice to issue drafting instructions to the Parliamentary 

Counsel Office to give effect to the above decisions  ;
noted that amendments to the Data and Statistics Act 2022 and the Hazardous 

Substances and New Organisms Act 1996 will require subsequent policy decisions, 
and that depending on the extent of additional work required, amendments may 
need to be progressed through alternate legislative processes  ;
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authorised the Minister of Justice, in consultation with the Ministerial Oversight 
Group and the Minister responsible for each Act, to make further decisions, in line 
with the policy decisions agreed by Cabinet, where necessary  ;

authorised the Minister of Justice to make further decisions, in line with the policy 
decisions agreed by Cabinet, on any minor and technical issues that arise during 
drafting of the Bill  ;

noted that the Minister of Justice proposes introducing amending legislation to give 
effect to the outcome of the review within this Parliamentary term.261

Cabinet also recorded the Tribunal’s Ngā Mātāpono Part  III findings that the 
review would breach Treaty  /  ​Tiriti principles by removing or narrowing existing 
Treaty  /  ​Tiriti protections, and could risk the durability of existing Treaty  /  ​Tiriti 
settlements.262 Relatedly, Cabinet noted that their decision to progress the changes 
might result in further claims being brought to the Tribunal.263 Cabinet nonethe-
less noted that the Minister did not plan to proactively release the Cabinet paper 
for public consideration, and would instead consult the National Iwi Chairs Forum 
on Cabinet’s decisions ‘following Cabinet approval and prior to final approval of 
the Bill’.264

On 28 May 2026, Minister Goldsmith supplied a letter to the Tribunal which 
provided further context around both his decisions in progressing the Cabinet 
paper and Cabinet’s decision on 23 February 2026. He explained that ‘political 
context’ was central to both his and Cabinet’s decisions. He elaborated  :

The starting point is that this Government was formed following election cam-
paigns that, for each of the coalition parties, entailed  : a huge ‘on the ground’ engage-
ment exercise with the electorate  ; discussions with Māori, individual citizens, clubs, 
small businesses, and corporates  ; the release (and refinement) of policies  ; feedback 
from the electorate  ; debates (internally with the party and externally with a range of 
individuals and entities)  ; an election  ; and coalition formation negotiations.

All of these steps involved the current Government (and individual Ministers) 
being exposed to a wide range of information and views that led to a broad under-
standing of our mandate from the electorate. That is, what the majority of the popu-
lation want to see achieved by our Government.

As such, each Minister assumed office with a relatively developed view of what is to 
be achieved in relation to his or her area of responsibility.265

He also explained that Ministers ‘seek official advice to better understand the 
issues involved, to have matters pointed out that we may not have considered and 
ultimately to assist decision-making that best shapes policy in accordance with 
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our mandate’.266 Policy proposals put to Cabinet are based on several factors, 
including official advice and ‘the perspectives of political colleagues and coalition 
partners’.267 He told us  :

In this case, myriad inputs have informed the views of members of Cabinet. 
Electoral mandate plainly shapes how Ministers – individually and, through Cabinet, 
collectively – view their responsibilities. Ministerial responsibilities are political 
responsibilities that demand political decision-making. As such, this decision-mak-
ing reflects not only the matters conveyed in my Cabinet Paper but the judgement 
of Ministers, including judgement shaped by Ministers’ views concerning political 
responsibilities.268

The Minister further explained that he considered consultation with the 
National Iwi Chairs Forum and select committee processes would ‘successfully 
surface the issues that need to be addressed and result in commensurate change’.269 
He emphasised that these policy decisions of Cabinet are not final decisions, 
and that ‘[t]he prospect of change endures until, ultimately, third reading and 
enactment’.270 We return to this and other points made by the Minister in our 
analysis at section 3.3 below.

3.2.13  Communication with Māori during the April 2025–Feburary 2026 policy 
process
A consistent theme in the claimant and interested party evidence we received was 
shock that the Treaty Clause Review and reform process had progressed so sig-
nificantly without Māori stakeholders being informed as development occurred. 
Named claimant for Ngāti Hine, Waihoroi Shortland, noted he was not informed 
that the Crown was progressing the review in this manner despite meeting ‘often’ 
with Ministers, including at Waitangi during ‘the Waitangi celebrations’.271 Charlie 
Rahiri appeared at our hearings representing Ngāti Ranginui who have a ‘hapū 
centric settlement’ with the Crown.272 He explained that, despite this settlement, 
and the direct lines of communication this opened between the Crown and Ngāti 
Ranginui, they had ‘not been consulted or even approached regarding these 
reforms’.273 Tukoroirangi Morgan similarly criticised the Crown for ‘undermining 
our current settlements’ by failing to consult with Te Whakakitenga o Waikato.274 
Donna Flavell, Chief Executive of Te Whakakitenga o Waikato, elaborated, stat-
ing that, while the Ministry of Environment sent Te Whakakitenga o Waikato an 
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email on 13 May 2026 informing them of the proposed changes to section 8 of 
the Hazardous Substances and New Organisms Act, it was ‘misleading and offen-
sive’ for the Crown to suggest that this minor contact constituted consultation.275 
Continuing the evidence from Māori witnesses who emphasised the lack of com-
munication let alone consultation was Di Rump, appearing for the Muaūpoko 
Tribal Authority. She told us that it was difficult to even have enough information 
on the reforms to present at our hearing as she had only been made aware of the 
‘full extent’ of Cabinet’s decision five days earlier.276

Additionally, witnesses we heard from who were associated with the National 
Iwi Chairs Forum – the one group whom the Minister explicitly agreed to engage 
with prior to the introduction of any Bill – found the lack of proactive consult-
ation on the part of the Crown problematic.277 The National Iwi Chairs Forum 
has, since December 2023, had a partnership agreement with the Crown which 
reflects the intentions of both parties to ‘partner with each other to improve the 
lives of tāngata whenua and all New Zealanders’.278 In it, the Crown commits to 
working ‘constructively together’ with the National Iwi Chairs Forum ‘particularly 
on national level policy issues’.279 They further agree that this engagement will 
occur ‘broadly and inclusively with iwi, hapū, whānau and representative Māori 
organisations’ in order to ‘improve policy, processes and outcomes for tāngata 
whenua’.280 Both parties agreed that any engagement will occur at a ‘Rangatira to 
Rangatira level’ meaning people will engage with those of similar status (the Iwi 
Chairs to Ministers for example).281

Professor Maragret Mutu, co-Chair of the Pou Tikanga of the National Iwi 
Chairs Forum, told us ‘the Crown’s approach to engagement has not, in this 
case been rangatira to rangatira because there has been no engagement’ despite 
the engagement system being ‘very well established’.282 Importantly, the engage-
ment agreement also specifies that such engagement ‘does not replace or usurp 
the Crown’s responsibilities to individual iwi and hapū’.283 Although the National 
Iwi Chairs Forum represents 85 bodies (including hapū, iwi, and post-settlement 
governance entities), it does not have the authority to decide how those bodies 
respond to issues of importance to them.284 Even for her own hapū, Professor Mutu 
told us ‘it is not for me to decide as the chair of Ngāti Kahu how the hapū of Ngāti 
Kahu are going to be impacted’ by these legislative changes.285 Finally, Professor 
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ing the full extent of the changes on Friday 29 May 2026. She presented at our hearing on Wednesday 
3 June 2026.

277.  Transcript 4.1.1, pp 28–29, 147–148, 188
278.  Document A31(b)(i), p [1]
279.  Document A31(b)(i), p [1]
280.  Document A31(b)(i), p [1]
281.  Document A31(b)(i), p [1]
282.  Transcript 4.1.1, p 148
283.  Document A31(b)(i), p [1]
284.  Transcript 4.1.1, pp 151–152
285.  Transcript 4.1.1, pp 151–152
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Mutu emphasised that engagement with the National Iwi Chairs Forum was 
inoperably short. She described that a normal engagement process would involve 
the National Iwi Chairs Forum receiving notification of a proposed Crown action, 
before individual iwi chairs shared the proposal with their hapū and iwi, gathered 
their feedback, and returned to the National Iwi Chairs Forum and the Minister 
to share the compiled feedback.286 Minister Goldsmith allowed the National Iwi 
Chairs Forum fewer than 20 days to carry out this whole process.287

The Crown engaged in limited communication with groups within the 
National Iwi Chairs Forum  : for example, the Data Iwi Leaders Group, which has 
a Mana Ōrite Relationship Agreement with both Statistics New Zealand and the 
Department of Internal Affairs dating from October 2019 and June 2021 respec-
tively.288 The purpose of the agreement is to come together to ‘make a sustainable 
positive difference to outcomes for iwi, hapū and whānau’ with regards to digital 
capability and the collection of statistical data.289 The agreement specifically notes 
it is a ‘Tiriti-derived relationship’ in which both parties have ‘equal explanatory 
power’.290 The Agreement also specifies that it is not a substitute for the broader 
Māori–Crown relationship.291 Kirikowhai Mikaere told us that, in 2024, the Data 
Iwi Leaders Group raised the matter of the Treaty Clause Review with both 
Statistics New Zealand and the Department of Internal Affairs in their ‘regular 
meetings’ but were repeatedly informed there were no substantive updates.292

On 30 September 2025, Te Kāhui Raraunga Chartiable Trust (Te Kāhui 
Raraunga), the ‘operational arm’ of the Data Iwi Leaders Group, received an email 
from the Department of Internal Affairs notifying it that ‘[g]eneral engagement’ 
between the Oversight Group and the National Iwi Chairs Forum Pou Tikanga 
Chairs was proposed for 30 October 2025 and that ‘[t]argeted engagement’ with 
post-settlement governance entities and ‘similar groups’ would begin on 13 
October 2025.293 This was the proposal for engagement contemplated by an early 
iteration of the draft Cabinet paper (see section 3.2.6 above), which ultimately did 
not occur. The Department of Internal Affairs noted it was contributing feedback 
to the Oversight Group on the Digital Identity Services Trust Framework Act, 
the Local Government Act, and the Water Services Safety – Taumata Arowai Act. 
Specifically, it noted the Department of Internal Affairs provided feedback to the 
Ministry of Justice which referenced the Data Iwi Leaders Group’s opposition 
to any amendments to the Digital Identity Services Trust Framework Act, and 
informed the Te Kāhui Raraunga that ‘no significant changes are anticipated given 
the clarity . . . of provisions’ in the Act.294 As we know, that was not the approach 

286.  Transcript 4.1.1, pp 151–152
287.  Transcript 4.1.1, p 151
288.  Document A44(a), pp 1–5, 11, 13–14
289.  Document A44(a), pp 2–3, 6
290.  Document A44(a) p 2
291.  Document A44(a), p 6
292.  Document A44, p 19
293.  Document A44(a), p 11
294.  Document A44(a), p 11
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Cabinet ultimately adopted – the Digital Identity Services Trust Framework Act 
will be amended, most significantly to lower the Treaty  /  ​Tiriti weighting in section 
8 to be no higher than ‘take into account’. From the evidence we have seen, the 
Data Iwi Leaders Group was not informed when the legislative proposal changed 
in February 2026.

Similarly, in evidence filed with the Tribunal’s Climate Change Priority Inquiry 
on 24 November 2025, counsel for the Crown maintained ‘no decisions on amend-
ments to any legislation’ had been made.295

We also draw attention to the Minister’s decision not to proactively release the 
Cabinet paper.296 Cabinet circular CO(23)04 from June 2023 notes that all Cabinet 
papers ‘must be proactively released and published online within 30 business days 
of final decisions being taken’.297 While the circular notes that ‘a decision might 
be made to delay the release for reasons such as allowing . . . for a Bill to be intro-
duced to the House of Representatives’, the Minister is nonetheless required to 
‘set out the reasons, and, in the case of an extended timeframe, indicate when the 
material will be proactively released’.298 No such reasoning is set out in the Cabinet 
paper.299 As Cabinet made its decision on 23 February 2026, the material should 
have been released by 9 April 2026 under normal release guidelines.300 Instead, 
the material was received by the National Iwi Chairs Forum alone on 9 April 2026, 
as we discuss in the next section. The Cabinet paper, appendices, and associated 
minutes were not released publicly until 15 May 2026.301

3.2.14  Engagement with the National Iwi Chairs Forum subsequent to Cabinet’s 
decision
Cabinet’s February 2026 decision made clear that consultation beyond the select 
committee process would only be with the National Iwi Chairs Forum. This, as 
Crown counsel noted, was ‘intended to inform decision-making on remaining 
matters’.302 Accordingly, on 27 February, Ministry of Justice officials sought agree-
ment from Minister Goldsmith to engage with the National Iwi Chairs Forum, and 
recommended that he contact the Pou Tikanga Co-Chairs via telephone to advise 
them of Cabinet’s decision ahead of sending them a letter setting out Cabinet’s 
decisions in detail.303 They considered that this approach would assist in mitigat-
ing any ‘potential relationship risks’ between the Minister and the Crown, and the 

295.  Wai 3325 ROI, submission 3.2.230, p 4
296.  Submission 3.1.35(a), p 146
297.  Document A67, p 1620
298.  Document A67, pp 1622–1623
299.  Submission 3.1.35(a), p 146
300.  We note that 9 April 2026 constitutes 30 business days from 23 February, since Good Friday 

and Easter Monday fell in the middle of this period and thus extended the deadline.
301.  Document A67, pp 1975–1979
302.  Submission 3.3.51, p 9  ; see also doc A63, p 337
303.  Document A61(a), pp 374–376
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National Iwi Chairs Forum.304 From the evidence provided to us by those within 
the National Iwi Chairs Forum, it appears these phone calls never have happened.

On 2 April 2026, the Minister wrote to the National Iwi Chairs Forum to ‘pro-
vide an update’ and seek their views on the review.305 In his letter, the Minister 
summarised Cabinet’s decisions, though we note he characterised the reduction 
of Treaty  /  ​Tiriti weightings as limited to ‘10 Acts covered by this Bill’.306 The letter 
noted a full list of the agreed changes was attached.307 Minister Goldsmith informed 
the National Iwi Chairs Forum of his commitment to ‘discussing changes’ with 
his Cabinet colleagues, and emphasised that the draft Bill could be amended until 
its third reading in the House.308 The Minister informed the National Iwi Chairs 
Forum he was ‘available to meet’ to discuss the decisions further, and asked that 
they provide written feedback by 24 April 2026.309 In our hearings, Professor Mutu 
shared that the attachments mentioned in the letter were not sent for several days, 
which meant in practice they had ‘about six or seven working days’ to understand 
and give feedback on the changes.310 It was not until 9 April 2026 that the National 
Iwi Chairs Forum received the Cabinet paper, Cabinet minutes, the report of the 
Advisory Group, a full list of the proposed changes, and the RIS.311

On 14 April 2026 representatives from the National Iwi Chairs Forum attended 
a meeting with officials from various agencies in which they sought further 
information about the proposals.312 No substantial updates were provided. At 
this meeting, the National Iwi Chairs Forum lead technicians expressed ‘strong 
views that Cabinet’s proposals appeared to marginalise the Treaty’ and empha-
sised that they were being asked to give feedback within very short timeframes 
on pre-agreed decisions.313 Presumably on the basis that such engagement did 
not meet the rangatira-to-rangatira requirements of the engagement statement 
between the National Iwi Chairs Forum and the Crown, the National Iwi Chairs 
Forum explained at the hui that it ‘does not intend to engage with officials on the 
Review’.314

On 22 April, the various Pou Chairs of the National Iwi Chairs Forum wrote 
to the Prime Minister and Minister Goldsmith requesting a meeting.315 The Pou 
Chairs expressed that the National Iwi Chairs Forum ‘oppose[d] in the strongest 

304.  Document A61(a), p 377
305.  Submission 3.1.9(a), p [1]
306.  Submission 3.1.9(a), pp [1]–[2]
307.  Submission 3.1.9(a), p [2]
308.  Submission 3.1.9(a), p [1]
309.  Submission 3.1.9(a), pp [2]–[3]
310.  Transcript 4.1.1, p 150  ; see also submission 3.1.9(b), pp 1–4
311.  Document A61(a), p 382  ; transcript 4.1.1, pp 150, 153–154
312.  Document A43, p 29
313.  Submission 3.4.45(a), p 4
314.  Submission 3.4.45(a), p 3
315.  Submission 3.1.9(b), pp 1, 4  ; submission 3.4.45(a), p 4. The Pou Chairs of the National 

Iwi Chairs Forum are Tukoroirangi Morgan (Chair Pou Taiao), Marama Royal (Chair, Pou Take 
Aahuarangi), Rahui Papa (Chair, Pou Tangata), Jamie Tuuta (Chair, Pou Taahua), Professor Margaret 
Mutu (Co-Chair, Pou Tikanga), and Aperahama Edwards (Co-Chair, Pou Tikanga).

3.2.14
Te Tinihanga o ngā Mātāpono



133

possible terms’ (emphasis in original) the proposed amendments and the policy 
process which had been followed.316 They utterly rejected the process of engage-
ment with the National Iwi Chairs Forum – including the ‘extraordinarily short 
timeframe’ and the ‘complete failure to engage’ meaningfully ‘with iwi and hapū’.317 
They urged the Crown to ‘immediately withdraw the present proposals’ and meet 
with the National Iwi Chairs Forum to agree on a new, Treaty  /  ​Tiriti-compliant 
process before proceeding.318

The Minister acknowledged receipt of this letter on 27 May 2026 and noted 
the Prime Minister’s office had arranged a time to meet and discuss matters fur-
ther.319 A hui was scheduled for 17 June 2026, 14 days after our hearing, at which 
point the National Iwi Chairs Forum met with the Prime Minister and Minister 
Goldsmith.320 Tukoroirangi Morgan criticised the decision to engage only with 
the National Iwi Chairs Forum as ‘convenient’ for the Crown but ‘contrary to the 
purpose of that forum’.321 He emphasised the National Iwi Chairs Forum could not 
be a ‘tick box’ for the Crown to ‘use as an excuse for [avoiding] consultation’ with 
other Māori.322

3.2.15  Other Māori groups learn of the proposed changes
Rather than being directly informed by the Crown, many Māori found out about 
the proposed changes in piecemeal fashion, as certain aspects of decisions were 
revealed to relevant Waitangi Tribunal panels. On 12 March 2026, counsel for 
the Crown informed the Climate Change Priority Inquiry Tribunal that Cabinet 
had agreed to lower the Treaty  /  ​Tiriti weighting in the Climate Change Response 
Act to be no higher than ‘take into account’.323 On 10 April 2026, the day after the 
National Iwi Chairs Forum received the Cabinet materials, these documents were 
filed with the Climate Change Tribunal – redacted save where they applied to 
the Climate Change Response Act.324 On the evening of 15 April 2026, the Crown 
did the same for the Education and Training Amendment Act and Te Mātaiaho 
Urgent Inquiry – but the material was redacted except for where it applied to 
the Education and Training Act.325 Moe Milne told us that Ngāti Hine ‘learned 
that the Treaty clause review ha[d] been silently progressed’ through attendance 
at the Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry 

316.  Submission 3.1.9(b), p 2
317.  Submission 3.1.9(b), p 2
318.  Submission 3.1.9(b), p 4
319.  Submission 3.1.90(a), p 1  ; see also doc A65, p [7]
320.  Submission 3.4.45(a), p 3
321.  Transcript 4.1.1, pp 203–204
322.  Transcript 4.1.1, p 204
323.  Wai 3325 ROI, submission 3.2.285, pp 1–2
324.  Wai 3325 ROI, submission 3.2.309, p 1  ; Wai 3325 ROI, doc A154, pp [2]–[4], [6]–[7], [9]–[20]
325.  Document A2(a), pp 1–2, 4–9, 11–15  ; see Wai 3325 ROI, transcript 4.1.1, pp 11–13, 23  ; Wai 3325 

ROI, memo 2.5.9(a), p [1]. The Crown alerted parties to the Education and Training Amendment Act 
and Te Mātaiaho Urgent Inquiry of these changes in a memorandum to the Tribunal on 14 April 2026, 
and it filed the relevant evidence on 16 April 2026  : see Wai 3553 ROI, submission 3.1.57.
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hearing on 15 April 2026.326 She described the process the Crown had followed as 
‘shocking’.327 Eru Kapa-Kingi considered the Crown to have ‘deliberately hidden 
how far along they were in the Treaty clause review process’ from Māori.328

On 15 April 2026, Ministry of Justice officials provided ‘key messages’ to the 
responsible agencies on Cabinet’s decisions. This messaging included advice that, 
for provisions with details still to be finalised, the agencies might wish to engage 
directly with their stakeholders on what they recommended the final changes look 
like.329 Andrew Kibblewhite and Caroline Greaney noted their understanding that 
the Ministry for the Environment was currently undertaking targeted engagement 
with key Māori groups regarding the specification of section 8 of the Hazardous 
Substances and New Organisms Act.330 Ms Flavell, told us that she was contacted 
on 13 May 2026 by the Ministry for the Environment and asked for feedback on 
the proposed changes to the Hazardous Substances and New Organisms Act.331 She 
emphasised in her evidence that this ‘singular contact . . . on only one of the 19 stat-
utes, cannot reasonably be described as meaningful engagement with Waikato’.332 
On 20 April 2026, the Deputy Chief Executive of Statistics New Zealand emailed 
Te Kāhui Raraunga to inform it of the weighting changes proposed to the Data 
and Statistics Act and the decision to only engage through the National Iwi Chairs 
Forum on the bulk of the changes before any Bill was introduced to the House.333

Neither this Tribunal nor the public had a full picture of the changes agreed 
to by Cabinet until 15 May 2026. On that day, the largely unredacted Cabinet 
materials we are now relying upon were filed by Crown counsel, revealing the true 
scope of Cabinet’s decision and the statutes it affected.334 In parallel with this filing, 
Minister Goldsmith published a press release on Cabinet’s decision, and uploaded 
the relevant Cabinet materials to the Beehive website.335

This form of communication with Māori about the proposals was considered 
problematic by many of the witnesses we heard from.336 Dr George Laking told us 
that he felt ‘on the outside of this process’, a feeling he believed many other Māori 
shared.337 André Baker stated ‘we are still awaiting confirmation of [the Minister’s] 
formal intention to engage with us directly’.338 He considered this ‘a requirement 
and expectation’ of the Minister to enable his people to ‘maintain and uphold 

326.  Document A2, p 1
327.  Document A2, p 1
328.  Document A3, p 2
329.  Document A61, p 29
330.  Document A61, p 29
331.  Document A43, p 8
332.  Document A43, p 8
333.  Document A44(a), pp 13–14
334.  Submission 3.1.35, p 1  ; submission 3.1.35(a), pp 1–146
335.  Document A67, pp 1975–1977
336.  Document A46, p 15
337.  Transcript 4.1.1, p 246
338.  Document A46, p 15
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our tino rangatiratanga and kaitiakitanga’.339 Charlie Rahiri felt that the lack of 
engagement was yet another ‘fundamental failure of partnership’ on the part of 
the Crown and described it as ‘most certainly not a technical oversight’.340 The 
overwhelming sentiment that came through the evidence we received from claim-
ants and interested parties was a complete lack of faith that the Crown intended 
to listen to Māori. As Lady Tureiti Moxon summarised, ‘over and over again they 
change the whole [consultation] paradigm to make it .  .  . look like they’re doing 
something when in actual fact, they’re destroying all the hard work that’s gone on 
prior to this’.341

3.2.16  The progress of policy work subsequent to Cabinet’s February 2026 
decision
When Cabinet agreed to Minister Goldsmith’s proposals, it specified several in-
principle decisions which required further policy work and ministerial consult-
ation. These were split into two categories  : decisions on ‘minor and technical’ 
amendments which the Minister was authorised to make himself in light of 
further policy advice, and decisions which would require consultation with the 
relevant Ministers and  /  ​or the Oversight Group.

As we canvassed in section 1.1.2, the following matters were subject to such 
further decisions – either by the Minister alone or the Minister in combination 
with ministerial colleagues, after Cabinet’s February 2026 decision  :

ӹӹ amendments to the Treaty  /  ​Tiriti weighting in the purpose provisions of the 
Data and Statistics Act and the Oranga Tamariki Act  ;

ӹӹ the amalgamation of sections 5 and 84(b) of the Crown Pastoral Land Act  ;
ӹӹ the specification of section 14(a) of the Data and Statistics Act  ;
ӹӹ the specification of section 8 of the Hazardous Substances and New 

Organisms Act  ;
ӹӹ potential changes to ‘appointment provisions’ and provisions covering the 

duties of ‘non-core Crown actors’  ;
ӹӹ the precise nature of the ‘standard form’ descriptive provision to be adopted 

by the in-scope statutes  ; and
ӹӹ other technical ‘drafting matters’.342

In addition, as noted above, the repeals in question were also agreed to by Cabinet 
subject to the agreement of the relevant portfolio Minister for the affected statute.

Further advice on these matters was provided by officials in April and May 
2026. Between 10 April and 11 May, the Ministry for the Environment, Statistics 
New Zealand, and the Department of Internal Affairs continued to provide 
advice to their Ministers to feed into drafting conversations.343 This advice cov-
ered the Environment Act, the Exclusive Economic Zone and Continental Shelf 

339.  Document A46, p 15. Mr Baker gave evidence on behalf of the ART Confederation, consisting 
of the iwi Āti Awa ki Whakarongotai, Ngāti Raukawa ki te Tonga, and Ngāti Toa Rangatira

340.  Transcript 4.1.1, p 158
341.  Transcript 4.1.1, p 258
342.  Submission 3.4.10, pp 4–6
343.  Submission 3.4.16(a), pp 51–52, 101–105, 123–124, 245–246  ; submission 3.4.34(a), p 11
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(Environmental Effects) Act, the Hazardous Substances and New Organisms 
Act, the Climate Change Response Act, the Data and Statistics Act, the Local 
Government Act, and the Water Services Authority – Taumata Arowai Act.344 
Officials from both the Ministry for the Environment and the Ministry of 
Justice also planned to provide their Ministers with advice regarding the specific 
measures that should be included in the descriptive provision of the Hazardous 
Substances and New Organisms Act in early June.345 Statistics New Zealand 
advised the Ministry of Justice that the current wording of section 14(a) in the 
Data and Statistics Act was suitable and understood this advice would be passed 
onto Minister Goldsmith by the end of April 2026.346 Finally, the Department of 
Internal Affairs noted that in late April 2026 it was working with the Ministry of 
Justice to confirm the final wording of the Water Services Authority – Taumata 
Arowai Act and the Local Government Act prior to the finalisation of the draft 
Bill.347

In filing provided to this Tribunal on 26 June 2026, it became apparent that 
Minister Goldsmith and his colleagues had made several key decisions in light of 
this advice, some of which were made as early as 20 May 2026 (see section 1.1.2).348 
In summary  :

ӹӹ the Minister confirmed that section 54 of the Plant Variety Rights Act 
should be repealed, but only if accompanied by ‘amendments to section 4 
to preserve the detail of section 54 which sets out our Treaty of Waitangi 
obligations in relation to plant variety rights’.349

ӹӹ Ministers no longer proposed to repeal section 4 of the Land Transport 
Management Act 2004.350

ӹӹ the Minister of Justice decided to repeal section 84(b) of the Crown Pastoral 
Land Act, but did not agree to amend section 5 to note the matters set out in 
section 84(b).351

ӹӹ the Minister of Justice decided to retain the wording in section 4(1)(f) of the 
Oranga Tamariki Act, but to amend the ‘give effect to’ Treaty  /  ​Tiriti weight-
ing in section 3(e) of the Data and Statistics Act.352

ӹӹ the Minister agreed to have ‘the text of provisions relating to non-Crown 
actors’ in these statutes be ‘amended where necessary to ensure that they do 
not imply a direct Treaty relationship’.353

344.  Submission 3.4.16(a), pp 51–52, 102–105, 245–246  ; submission 3.4.34(a), p 11
345.  Submission 3.4.16(a), pp 102–105
346.  Submission 3.4.16(a), pp 245–246
347.  Submission 3.4.34(a), p 11
348.  Submission 3.4.45, p 3
349.  Submission 3.4.45(a), p 20  ; submission 3.4.45, p 3
350.  Submission 3.4.45(a), p 35
351.  Submission 3.4.45(a), p 11
352.  Submission 3.4.45, p 2  ; submission 3.3.45(a), p 14
353.  Submission 3.4.45(a), p 20. These changes apply to the Criminal Cases Review Commission 

Act, the Water Services Authority – Taumata Arowai Act, the Mental Health and Wellbeing 
Commission Act, and the Local Government Act, but we have not been provided further informa-
tion on the nature of these changes.
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ӹӹ The Minister confirmed that section 14(a) of the Data and Statistics Act 
would be retained as it is, without amendment.354

As of 25 June 2026, Ministers had not yet made a decision about specification of 
section 8 of the Hazardous Substances and New Organisms Act.355 The design of 
the ‘standard form’ descriptive provision had also not been determined.356

The Minister further agreed that ‘[s]ection 3A of the Climate Change Response 
Act 2002 should be amended [to] only cross-reference operative obligations’ in 
other provisions, ‘rather than being the source of those obligations’.357 Officials 
noted ‘in some cases, this change would require amendments to the substantive 
provisions’ referred to in section 3A, but considered this a ‘policy neutral’ change 
as the ‘legal effect would be unchanged’.358

3.3  The Adequacy of the Crown’s Policy Process in  
Treaty / ​Tiriti Terms
Having detailed the Crown’s policy process above, we now turn to analyse the 
Crown’s conduct in Treaty  /  ​Tiriti terms, with a view to determining whether the 
policy process followed by the Crown before it made its February 2026 decision 
was consistent with the principles of the Treaty  /  ​te Tiriti. For completeness, we 
also consider the adequacy of the engagement process approved by Cabinet, which 
has in part already taken place through conversations with the National Iwi Chairs 
Forum and will continue to take place through select committee processes once 
any Bill is introduced to the House.

3.3.1  The parties’ positions
(1)  The claimants’ and interested parties’ position
Counsel for the claimants and interested parties unanimously argued that the 
policy process leading up to Cabinet’s 23 February decision failed to comply with 
the principles of the Treaty  /  ​te Tiriti. Counsel raised a variety of principles they 
said were breached by the Crown’s process, including tino rangatiratanga, partner-
ship, active protection, mutual benefit, good government (kāwanatanga), equity, 
and redress.359

The claimants and interested parties submitted that the Crown’s decision to 
repeal or otherwise amend Treaty  /  ​Tiriti provisions in legislation was based on a 

354.  Submission 3.3.45, p 1  ; submission 3.4.45(a), p 7
355.  Submission 3.4.45(a), pp 29, 35
356.  Submission 3.4.45(a), pp 31, 35
357.  Submission 3.3.45(a), p 32
358.  Submission 3.3.45(a), p 32
359.  Statement of claim 1.1.1, pp 3–6  ; Wai 682 ROI, statement of claim 1.1(an), pp 3–6  ; submission 

3.3.3, pp 9–11, 15–16, 23  ; submission 3.3.8, pp 2–3, 19–20  ; submission 3.3.9, pp 2–3, 5  ; submission 3.3.15, 
pp 16–17  ; submission 3.3.16, p 4  ; submission 3.3.19, p 14  ; submission 3.3.21, pp 21, 23  ; submission 3.3.22, 
p 26  ; submission 3.3.23, pp 1, 7  ; submission 3.3.28, pp 6–7, 15–16, 19, 22, 27–28  ; submission 3.3.32, p 21  ; 
submission 3.3.37, p 2  ; submission 3.3.42, pp 2–3  ; submission 3.3.45, p 22  ; submission 3.3.46, pp 6, 
41–42  ; submission 3.3.47, pp 12, 22, 25  ; submission 3.3.53, p 9  ; submission 3.1.13, pp 7–8

3.3.1(1)
Policy Process Leading to Cabinet’s February 2026 Decision



138

flawed and obfuscated rationale. They rejected Cabinet and Minister Goldsmith’s 
assertion that the rationale underpinning the review and reform process was 
‘certainty in legislation and to better support compliance’.360 Counsel for the Wai 
682 claimants argued that a ‘political commitment’ drove the decision rather than 
a ‘neutral assessment’ of policy.361 Instead of merely clarifying the law, they argued 
the decisions represent an intentional downgrading of the Crown’s Treaty  /  ​Tiriti 
obligations at law.362 Ms Mason, as counsel for six interested parties, argued that 
wholesale lowering of Treaty  /  ​Tiriti weightings in legislation would ‘materially 
weaken’ the Crown’s Treaty  /  ​Tiriti duties, and ‘make it easier for decision-makers 
to treat Māori interests as optional’ or secondary considerations.363 This view was 
shared by many of the interested parties, who, echoing the Ngā Mātāpono Part I 
report, argued that, despite the Crown’s claims the policy changes were motivated 
by a need to increase clarity and consistency in the law, the decision was instead 
motivated by a commitment, based on the content of the coalition agreement, to 
remove perceived inequalities based on race.364 Likewise, counsel for Toitū te Tiriti 
submitted that the original objective of the review as stated in the coalition agree-
ment was to ‘reverse measures taken in recent years which have eroded the prin-
ciple of equal citizenship’365 Relatedly, counsel for the National Iwi Chairs Forum 
argued the decision was ‘underpinned by a recolonising ideology’ to reduce the 
importance and effect of the Treaty  /  ​te Tiriti in law.366

The claimants and interested parties did not accept the Crown’s explanation that 
the review was based on the need for clarity or certainty.367 Several claimants and 
interested parties argued that the reforms would increase uncertainty, and noted 
the advice from the Crown’s own officials which clearly stated that the reforms 
would not serve this policy rationale.368 Interested parties such as Te Puna Ora 
o Mataatua and Tupeka Kore  /  ​Smokefree Aotearoa asserted that the Crown had 

360.  Submission 3.1.35(a), pp 1–2, 8
361.  Submission 3.3.28, p 15
362.  Submission 3.3.28, pp 28–29  ; see also submission 3.3.21, pp 21–22  ; submission 3.3.25, p 3  ; 

submission 3.3.32, p 21  ; submission 3.3.45, pp 3–4, 19–20  ; submission 3.3.46, p 41  ; submission 3.3.47, 
pp 11–12, 16  ; submission 3.1.13, p 7

363.  Submission 3.3.50, p 129
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failed to justify the downgrading of Treaty  /  ​Tiriti provisions,369 and maintained 
that the Crown had ‘no credible basis’ for the proposed reforms.370 Counsel for 
four interested parties, argued that clarity and certainty could be achieved by rais-
ing the Treaty  /  ​Tiriti weightings, by ‘standardis[ing] Treaty obligations upward . . . 
to make them mandatory and uniform across the statute book’, not by lowering 
them.371 Ms Sykes, on behalf of three interested parties, argued ‘it is not that clarity 
is unavailable. It is that the Crown’s vision is obscured by something else entirely, 
an anti-Māori, anti-Tiriti disposition’.372

Counsel for claimants and interested parties submitted that the policy process 
the Crown undertook before making its decisions fell well short of the Crown’s 
own standards of policy making. They argued that Cabinet took the decisions 
despite the warning from officials that  : the changes carried significant risks 
to Māori interests and the Treaty  /  ​Tiriti relationship  ; the costs of the changes 
outweighed any potential benefits  ; and there was insufficient time to carry out 
adequate policy analysis.373 Additionally, the Wai 682 claimants argued that the 
Crown proceeded with its course of action despite the recommendations from the 
Tribunal in Ngā Mātāpono Part III that they not proceed.374 Ms Sykes submitted 
that the speed imposed by Minister Goldsmith was unjustified, and compromised 
the rigour of the policy analysis.375 As such, many parties argued that the Crown 
failed to apply any meaningful consideration of how its decision could compound 
inequities experienced by Māori.376 Counsel for the New Zealand Māori Council 
argued that the Crown carried out very limited engagement with its own agencies 
about the impacts its decision would have on Māori.377 Further, claimants and 
interested parties noted that neither the repeals nor option five were considered 
substantively by the majority of relevant lead agencies.378 Representatives for 
Tupeka Kore  /  ​Smokefree Aotearoa noted that this lack of consultation under-
mined the Crown’s argument that amending or repealing descriptive provisions 
will have ‘limited practical consequence, as the Crown failed to inform itself of the 
practical effects of those very clauses through consultation’.379 In summarising the 

369.  Submission 3.3.52, p 1
370.  Submission 3.3.35, p 3
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policy process, the Wai 682 claimants considered it represented an ‘overreach’ of 
the Crown’s kāwanatanga over Māori rangatiratanga.380

Claimants and interested parties argued that the Crown followed an utterly 
inadequate consultation process with Māori. Several parties argued that, despite 
the clear constitutional significance of the decision, and the impact the decision 
would have on Māori specifically, the Minister decided not to follow the appro-
priate consultation pathway.381 As counsel for Lady Tureiti Moxon stated, ‘[t]he 
Crown cannot make a harmful policy choice first, and then say Māori may later 
ask it not to do the harm’.382

Counsel for Ngāti Rēhia and Ngāi te Hapū argued that the Crown intentionally 
narrowed the engagement available for Māori.383 Indeed, counsel representing 
Professor Margaret Mutu, Tracy Hillier, and Rita Wordsworth submitted that the 
Crown denied [Māori] a Treaty  /  ​Tiriti-consistent opportunity to influence the 
design, direction, and underlying assumptions of [the] reforms.384 Rather than 
engaging in proactive Treaty  /  ​Tiriti-compliant consultation, counsel for Māori 
members of the Public Service Association argued the Crown presented its deci-
sions to Māori ‘as a fait accompli to be rebutted and challenged’, which does not 
‘constitute meaningful engagement’.385 Further, several interested parties, includ-
ing the National Iwi Chairs Forum itself, stated that while the National Iwi Chairs 
Forum serves an important function, it does not hold the mandate for all iwi and 
hapū across Aotearoa and that consultation confined to the National Iwi Chairs 
Forum cannot be considered to be Treaty  /  ​Tiriti-compliant.386

Others argued that the Crown’s position that Māori will have the opportunity to 
participate in the select committee process along with the wider public was ‘a wholly 
inadequate remedy’ and ‘unreasonable in the context of the Tiriti relationship’.387 
Counsel for interested parties Wai 1781 and Wai 2214 considered that, ‘[g]iven this 
Government has unflinchingly prioritised political considerations over expert 
opinion in the course of the policy so far’, the select committee process would yield 
the same outcome  : no change.388 Counsel for the New Zealand Māori Council 
also asserted that the select committee process would be ‘fruitless’ considering 
the numerous opportunities the Crown has already had to change its course in 
response to feedback from Māori.389 They further rejected the Crown’s framing 
that criticism of the sole reliance on the select committee is ‘anti-democratic’ and 
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submitted the Crown has mischaracterised legitimate concerns in an example of 
‘gaslighting’ and ‘bad faith’ towards its Treaty  /  ​Tiriti partner.390

In light of the arguments outlined above, a number of interested parties invited 
the Tribunal to make a finding of bad faith. They highlighted specific aspects of 
the Crown’s process including  : the lack of transparency behind the rationale  ; the 
significantly truncated policy process  ; the deliberate exclusion of Māori from the 
consultation process  ; and the doubling down on the decision despite conscious 
knowledge that the policies would harm Māori.391

(2)  The Crown’s position
The Crown rejected the arguments from claimants and interested parties that 
the proposed reforms are inconsistent with Treaty  /  ​Tiriti principles.392 While the 
Crown accepted that it has a duty to actively protect Māori rights and interests, 
counsel for the Crown cited the New Zealand Maori Council v Attorney-General 
[1987] 1 NZLR 641 (CA) finding that the obligation of active protection ‘is not 
absolute or unqualified’ and that the Crown is required only to ‘do what is reason-
able in .  .  . prevailing circumstances’.393 Counsel for the Crown did not expand 
upon what prevailing circumstances the Crown considered to be at play in this 
instance. The Crown also accepted that it has an obligation to act reasonably 
and in good faith towards its Treaty  /  ​Tiriti partner, including ensuring that it is 
‘sufficiently informed when making decisions [which] affect Māori’.394 However, 
counsel for the Crown argued that these principles do not require ‘an absolute, 
open-ended duty to consult’. Rather, the Crown is ‘generally’ only obliged to con-
sult on ‘truly major’ issues affecting Māori.395

In its opening submissions, the Crown accepted that the reforms at the centre 
of this inquiry related to ‘matters of constitutional and practical significance’ to 
Māori’.396 Counsel acknowledged that, while the policy development process lead-
ing up to Cabinet’s decisions was not informed by engagement or consultation 
with Māori, the Crown had ‘subsequently sought’ engagement with the National 
Iwi Chairs Forum on ‘remaining matters for decision’.397 Regarding the need to 
further consult with Māori, counsel for the Crown noted that ‘[t]he Minister’ 
considered the select committee process to constitute sufficient engagement.398 
In support of this stance, counsel for the Crown argued that some of the Treaty  /  ​
Tiriti provisions in scope of this review were themselves included in statute in the 
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first place as a result of select committee processes and the public consultation 
included therein.399

The Crown submitted that prospective changes to legislation ‘must be assessed 
in context’ and cannot be examined ‘in isolation’ from their statutory scheme[s].400 
As such, counsel for the Crown argued that the Tribunal, in making its findings, 
must assess the impact of the repeals and amendments in the wider context of each 
Act, including other Treaty  /  ​Tiriti provisions which are not subject to repeal or 
amendment.401 Counsel argued that the Tribunal must ‘undertake closely reasoned 
legal analysis predicated upon orthodox principles of statutory interpretation’ and 
ascertain the impact of the proposed amendments through a close reading of the 
‘text, context, and purpose’ of each enactment in scope.402 Counsel for the Crown 
argued that such analysis required the Tribunal to consider relevant parliamentary 
debates which illustrate why and how the Treaty  /  ​Tiriti provisions at issue were 
enacted, and details about other provisions in the same statutes that are intended 
to protect Treaty  /  ​Tiriti interests and are not subject to amendment.403 We return 
to the Crown’s point on this matter in section 3.3.3 below.

3.3.2  The rationale for Cabinet’s February 2026 decision
In this section, we discuss one aspect of the policy process behind the proposed 
amendments – the Crown’s rationale for its decisions in February 2026. For this 
decision to be Treaty  /  ​Tiriti-consistent and meet the high standard set by the 
principles of good government and active protection, the rationale underpinning 
Cabinet’s decision must be sound, and the decisions made must effectively serve 
this rationale while continuing to actively protect Māori interests (see section 
1.5.1(4)).

There are several different rationales at play within Cabinet’s February 2026 
decision. The first is the overall rationale which is said to underpin the review and 
reform process – legal consistency, clarity and compliance. The second rationale 
at play is the Minister’s reasoning behind the proposal to amend Treaty  /  ​Tiriti 
weightings in the affected provisions to be no higher than ‘take into account’. The 
third relevant rationale is the Ministerial reasoning behind the most substantive 
repeals which Cabinet endorsed, – subject to the approval of the relevant portfolio 
Minister. We consider each of these rationales in turn.

(1)  The overall rationale for the Treaty  /  ​Tiriti provision reforms
The overarching purpose of the Treaty Clause Review is relevant, as these reforms 
themselves serve to ‘give effect to the outcome of the review’.404 The purpose of 

399.  Submission 3.3.51, pp 12–13. Such provisions include section 12 of the Exclusive Economic 
Zone and Continental Shelf (Environmental Effects) Act  ; section 15(3) of the Criminal Cases Review 
Commission Act  ; and section 9 of the Digital Identity Services Trust Framework Act.
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the review, as articulated in Minister Goldsmith’s Cabinet paper is ‘to ensure that 
where it is appropriate to encapsulate the Treaty or the Treaty relationship in legis-
lation, the provisions are clear as to how the Treaty applies in the context of each 
legislative regime, to reduce uncertainty and support better compliance’.405

This rationale of legal clarity and certainty coloured all of the proposals con-
tained in the Cabinet paper, with Minister Goldsmith noting at the outset of the 
paper that ‘[d]ifferences in the wording of references to the Treaty principles in 
legislation have emerged over time’ and ‘there is an opportunity to bring much 
better clarity and certainty’.406 This was particularly true in regard to Treaty  /  ​Tiriti 
weightings, the Minister asserted, arguing that some legislation uses ‘have regard 
to’, while some uses ‘give effect to’, ‘without being clear there is any difference in 
intent’.407 The Minister further argued that these ‘broad phrases can have big con-
sequences, and can be interpreted very widely, both by government institutions 
and the courts’.408

For their part, the claimants and interested parties were not convinced that legal 
clarity, certainty, or compliance was the true rationale behind the reforms. Several 
claimants argued that the Crown instead seeks to weaken Treaty  /  ​Tiriti obligations 
at law. Rangiamohia Dansey-White told us that ‘the review appears directed not 
merely at clarifying legislation, but at limiting the practical and legal effect of 
Treaty obligations across the public sector’.409 In the words of Ani Mikaere, the 
coalition government ‘regards the current statutory provisions as amounting to 
too great a limitation on Crown sovereignty’.410 Rowena Tana explained that, in 
her view, ‘this is less about certainty and more about control – making sure that 
when te Tiriti appears in legislation, it can be managed, minimised, or treated 
as one consideration among many’.411 Aroha Rickus argued that the repeal of the 
Treaty  /  ​Tiriti provision in the Smokefree Environments and Regulated Products 
Act, specifically, ‘seems driven by antagonism for te Tiriti and its principles’.412

The fact that we heard from so many witnesses about their mistrust of the 
Crown on this point is meaningful. Tukoroirangi Morgan, Chairperson of the 
executive board of Te Whakakitenga o Waikato Inc – a post-settlement governance 
entity he said represents over 100,000 registered tribal members – described these 
reforms as a ‘naked display [of] their intent to erode and dismantle for all time our 
rights and interests under te Tiriti o Waitangi’.413 Mr Morgan is also Chairperson 
of Pou Taio within National Iwi Chairs Forum and neither he, nor Margaret Mutu, 

405.  Submission 3.1.35(a), p 2
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co-Chair of Pou Tikanga, accept the Crown’s rationale.414 From the numerous 
briefs of evidence we received, nor do leaders within hapū and iwi around the 
country,415 nor members of sector-specific Māori groups most affected by this 
legislation.416 André Baker, former Chairperson of Ātiawa ki Whakarongotai 
Charitable Trust and descendant of Wi Parata (see section 2.2.1) explained that, 
in making a ruling against his tupuna, Justice Prendergast declared the Treaty  /  ​
te Tiriti ‘a simply nullity having been signed by primitive barbarians’. He told us 
he wonders ‘whether that is how a current Minister sees us today’.417 Māori do not 
feel they can trust their Treaty  /  ​Tiriti partner, in light of its actions. We return to 
discuss this further in section 3.4.2.

Several of the claimants and interested parties in this inquiry argued that the 
rationale behind the reforms is in fact sourced in the coalition agreement between 
National and New Zealand First,418 referring to the commitments to ‘reverse meas-
ures taken in recent years which have eroded the principle of equal citizenship’.419 
Dr Carwyn Jones argued that this commitment is ‘critical’ to understanding 
Cabinet’s decisions.420 The Tribunal considered the ‘equal citizenship’ rationale in 
its Ngā Mātāpono Part I report, released in August 2024, as at that stage the Crown 
had not articulated the purpose of the review beyond the coalition agreement. 
That Tribunal explained that this rationale ‘was not based on sound and reason-
able policy analysis’, and it ‘seems to turn this history on its head and argue that it 
is non-Māori who suffer inequalities because inequalities for Māori are being very 
gradually redressed’.421 It is also premised on the false assumption that the rights of 
New Zealanders are not already protected in law.422

We note that the coalition agreement commitment to amend Treaty  /  ​Tiriti 
provisions continues to drive this reform process – that much was made clear in 
the Cabinet paper itself, which cited the coalition agreement when explaining the 
proposals’ ‘[r]elation to government priorities’.423 We discuss this point below, par-
ticularly in regard to the time constraints the review and reform process is under 
(see section 3.3.2). Beyond this, the Crown has maintained that the rationale 
underlying the changes is not that as set out in the coalition agreement – rather 
the proposals are underpinned by a need for legislative certainty and clarity, as 
Cabinet and the Minister have maintained since September 2024.424 The proposals 
also represent a significant deviation from the coalition commitment to replace 

414.  Document A31, p 14  ; transcript 4.1.1, pp 148, 199
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all references to Treaty  /  ​Tiriti principles with specific wording, or repeal the 
provisions in question.425 As we note in section 3.2.10, the Minister has explicitly 
proceeded on a course which retains references to the Treaty  /  ​Tiriti principles in 
legislation.

Given the confidential nature of Cabinet deliberations, and the fact that minutes 
from discussions of the Oversight Group have not been made available to us, it 
is unclear whether the downgrading of the Treaty  /  ​Tiriti weightings in provisions 
was a necessary ‘trade off ’, to make good on the spirit of the coalition agreement, 
while still retaining references to Treaty  /  ​Tiriti principles. It does, however, show 
that the letter of coalition agreements do not need to be adhered to. Ministers of 
the Crown may come together, by agreement, and vary these commitments as 
they see fit. We return to this point when we make our recommendations in sec-
tion 5.2.2.

For the purposes of our analysis, we will continue on the basis that the official 
rationale of these changes is a need for legislative certainty and clarity. However, 
we agree with the Tribunal’s finding in Ngā Mātāpono Part  I that the reasoning 
provided in the coalition agreement around the erosion of ‘equal citizenship’ is 
fundamentally flawed, and represents a gross misunderstanding of the history of 
this country and the place of the Treaty  /  ​te Tiriti within it.

Advice from officials was consistent that the two most impactful aspects of 
the Cabinet’s decision – the substantive repeals and the changes to Treaty  /  ​te 
Tiriti weightings – were unlikely to promote legal clarity. In April 2025, Ministry 
of Transport officials explicitly cautioned that repeal of section 4 would create 
uncertainty.426 Other officials from responsible agencies considered that section 
4 of the Organic Products and Production Act and section 3AB of the Smokefree 
Environments and Regulated Products Act were clear and did not recommend 
change.427 Amendment was recommended to increase certainty in the Energy 
Efficiency and Conservation Act, rather than repeal.428 Ministry of Justice officials 
did recommend repeal of that same provision, but on the basis that amending the 
provision to provide more clarity would be a complex task – and noted that the 
change could be controversial given the provision serves as legislative recogni-
tion of the Treaty  /  ​te Tiriti.429 Ministry of Justice officials recommended that the 
Treaty  /  ​Tiriti provisions in the Land Transport Management Act, the Smokefree 
Environments and Regulated Products Act, and the Organic Products and 
Production Act be retained without amendment on the basis that they correspond 
to ‘a clear treaty interest’ and ‘are clear about how the treaty applies in the context 
of the legislative regime’.430 The Advisory Group also did not recommend that any 
of these provisions be repealed in its report, as repeal would ‘rarely achieve the goal 
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of reducing uncertainty’.431 The RIS advised that there was ‘currently no evidence 
to indicate’ the provisions in the Land Transport Management, Organic Products 
and Production, and Smokefree Environments and Regulated Products Acts cre-
ated legal uncertainty.432 In regard to the Energy Efficiency and Conservation Act, 
the RIS recommended amendment to increase certainty, rather than repeal.433 It 
noted that the proposed repeals may, in practice, ‘reduce legal certainty’.434

Official advice was similarly opposed in the main to the change in Treaty  /  ​
Tiriti weightings across the affected statutes to no higher than ‘take into account’ 
– though this legislative option was introduced by the Minister late in the policy 
design process. In the RIS, officials considered ‘[t]he weighting of existing pro-
visions is generally well understood’, and that ‘having some Treaty provisions 
impose more onerous obligations’ can be helpful in sign-posting where the Crown 
‘considered Treaty obligations to be most strongly engaged’.435 Officials explicitly 
stated that option five is ‘not a preferred option in this RIS’, because it ‘has no 
apparent benefits and carries significant risk to the Māori–Crown relationship’.436 
They did not consider option five to meet the stated policy objectives, instead not-
ing it ‘risks increasing uncertainty and litigation’.437

We know that on 23 February 2026 Cabinet agreed to the proposals in ques-
tion despite this advice. The Crown argued in this inquiry that Cabinet was not 
obliged to adhere to official advice. The Minister made the point that Cabinet’s 
decision-making was made within a ‘political context’, and that these decisions ‘are 
political in nature and a product of political process’. Within that context was the 
mandate from the electorate.438 He explained that every Minister ‘assumed office 
with a relatively developed view of what is to be achieved’.439 He went on to explain 
that his and Cabinet’s decisions have been informed by ‘myriad inputs’, of which 
official advice is just one factor  ; others include ‘the perspectives of political col-
leagues and coalition partners’.440

The Minister is correct that he (and Cabinet) as the relevant decision-makers, 
have the power to determine policy proposals, and they may do so in contraven-
tion of official advice. However, Treaty  /  ​Tiriti obligations are at play here, and they 
add an essential layer to the matrix of decision-making the Minister has described. 
Ministers, once they become members of the executive, are ‘responsible for meet-
ing the Crown’s obligations to Māori under the Treaty of Waitangi’.441 In the words 
of the late Sir Kenneth Keith in his essay which serves as a preface to the Cabinet 

431.  Submission 3.1.35(a), p 19
432.  Submission 3.1.35(a), p 129
433.  Submission 3.1.35(a), p 90
434.  Submission 3.1.35(a), p 90
435.  Submission 3.1.35(a), p 134
436.  Submission 3.1.35(a), pp 91
437.  Submission 3.1.35(a), p 133
438.  Document A65, pp [1]–[2]
439.  Document A65, p [2]
440.  Document A65, pp [2]–[3]
441.  Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report 
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Manual, the Treaty  /  ​te Tiriti ‘may indicate limits in our polity on majority decision 
making’.442 As he explained  :

A balance has to be struck between majority power and minority right, between 
the sovereignty of the people exercised through Parliament and the rule of law, and 
between the right of elected governments to have their policies enacted into law and 
the protection of fundamental social and constitutional values. The answer cannot 
always lie with simple majority decision-making. Indeed, those with the authority to 
make decisions often themselves recognise that their authority is limited by under-
standings of what is basic in our society, by convention, by the Treaty of Waitangi, by 
international obligations and by ideas of fairness and justice.443

In all they do and in all the decisions they make, Ministers must fulfil their 
obligations and act consistently with Treaty  /  ​te Tiriti principles. These principles 
give rise to standards of quality policy making, as we have set out in section 
1.5.1 – including that the policy development process actively protects Māori, and 
that policy is based on a principled and evidence-based rationale. The Minister 
was presented with consistent policy advice that the majority of his proposed 
changes did not serve the rationale of legal clarity or certainty. Cabinet was told 
that officials understood how to implement and comply with the legislation they 
administer, and that the majority of the legislative proposals would not promote 
legislative certainty or clarity. And yet, on 23 February 2026, Cabinet approved the 
proposals in question – most significantly the Treaty  /  ​Tiriti weighting changes and 
the substantive repeals (subject to approval of the relevant portfolio Minister). We 
consider whether this conduct was consistent with the Crown’s Treaty  /  ​Tiriti obli-
gations in section 3.3 below. In the face of the ‘wide ranging’ impacts the proposals 
had on Māori that had not been ‘possible to quantify’, and the absence of evidence 
that the change served the rationale in question, Cabinet should have stopped and 
meaningfully consulted with its Treaty  /  ​Tiriti partner. We discuss the importance 
of such consultation further in sections 3.3.3 and 3.3.4 below.

(2)  The Treaty  /  ​Tiriti weighting changes
We have already discussed how we do not consider legal consistency, clarity or 
compliance to be a sound rationale for the Treaty  /  ​Tiriti weighting changes. 
However, the Minister provided further discrete reasoning in support of the 
Treaty  /  ​Tiriti weighting changes, which we consider now. The Minister’s reasoning 
is set out in his Cabinet paper  :

I propose that in situations where a standard of Treaty obligation is needed, no 
higher standard than ‘take into account’ should be used. ‘Treaty standards’ are the 
words used in a provision that indicate the strength or nature of the Treaty obligation. 
For example, a Treaty provision might require someone to ‘give effect’ to the Treaty 

442.  Document A67, p 1422
443.  Document A67, p 1425
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principles, and this standard is considered stronger than one that requires someone 
to ‘take into account’ the Treaty principles. In my view, requirements to ‘give effect’ to 
the Treaty principles do not promote the balanced consideration of all relevant factors 
in decision-making and ‘take into account’ is the more appropriate standard.444

We note that the Minister may have, in part, been influenced by some of the 
commentary made by the Advisory Group in its report. The Advisory Group did 
not recommend downgrading Treaty  /  ​Tiriti weightings, noting this was a matter 
for Parliament.445 However, it did suggest that in some circumstances it ‘may be 
more appropriate’ to require a Crown entity or non-Crown organisation to ‘take 
account of ’ rather than ‘give effect to’ Treaty  /  ​Tiriti principles, ‘because there may 
be other relevant factors to be taken account of ’ (see section 3.2.5 above).446 While 
the Minister did not explicitly cite the Advisory Group’s report on this point in his 
Cabinet paper, the reasoning is similar.

However, this reasoning is flawed. Giving effect to the principles of the Treaty  /  ​
te Tiriti does not mean that decision-makers are discouraged from undertaking 
‘balanced consideration of all relevant factors’. In fact, such a balanced consider-
ation of factors is built into tests for Treaty  /  ​Tiriti consistency, as has been well-
established by the Tribunal across decades of jurisprudence. As summarised by 
the Tribunal in Hauora  : Report on Stage One of the Health Services and Outcomes 
Kaupapa Inquiry (2019), in working in partnership with Māori, ‘the Crown is not 
required to go beyond what is reasonable in the prevailing circumstances. What is 
reasonable will change depending on the circumstances that exist at that time.’447 
That ‘reasonableness’ qualifier allows the Crown to consider other relevant factors 
while giving effect to Treaty  /  ​Tiriti principles. The Crown is exercising its kāwana-
tanga right, which is constrained by the need to actively protect Māori interests 
and the exercise of rangatiratanga. This is inherently a balancing exercise. During 
our hearings, Dr Hamer discussed this concept with Mr Kibblewhite  :

Dr Hamer  : Because I’m just trying to get my head around Minister Goldsmith’s idea 
that giving effect does not promote the balance consideration of all relative factors in 
decision-making because if you give effect to the Treaty you have to do some balanc-
ing. That’s part and parcel of the Treaty relationship, isn’t it  ?
Mr Kibblewhite  : If you give effect or if you take account of you are doing some form 
of balance, I guess, yes.
Dr Hamer  : I mean I suppose what I’m getting at is that giving effect doesn’t mean that 
the Crown will just do what the Māori Treaty Partner wants to have happen.

444.  Submission 3.1.35(a), p 5
445.  Submission 3.1.35(a), p 33
446.  Submission 3.1.35(a), p 33
447.  Waitangi Tribunal, Hauora, p 30
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Mr Kibblewhite  : No. I mean the Crown will still be exercising a whole lot of its nor-
mal decision-making authorities. It’s just doing it in a way that it considers gives effect 
to a Treaty principle.448

This understanding that certain balancing is inherent in decision-making con-
sistent with the Treaty  /  ​te Tiriti was shared by two legal experts who gave evidence 
during our hearing – Natalie Coates and Dr Carwyn Jones. Dr Jones explained 
that there is

significant caselaw around Treaty principles not requiring any unreasonable expecta-
tions or conduct from one Treaty partner or the other. So that balance is already in 
play in giving effect to Treaty principles and it is unclear to me exactly what kind of 
things would not be able to be balanced or would not fulfil the full balancing that the 
Minister refers to.449

Ms Coates further explained how this understanding ‘reflects existing jurispru-
dence’, as what is required for consistency ‘does take into account multiple factors’. 
In her words, ‘it takes into account the public interest, it takes into account the 
Crown role, and it takes into account the recognition of rangatiratanga. So that 
assessment can take place within the metes and the bounds of Treaty principles.’450

We agree with Ms Coates and Dr Jones on this point – giving effect to the 
Treaty  /  ​te Tiriti is not inconsistent with a balanced consideration of all the factors 
at play. This decision-making matrix is highly context dependent. While often 
the Māori interest at play is such that the decision-maker should make the choice 
which best protects it (in situations concerning the protection of te reo Māori, 
for instance), that will not be true in every case. For example, when considering 
whether legal protections for taonga should go further, the Wai 262 Tribunal in Ko 
Aotearoa Tēnei (2011) determined that such analysis required ‘careful assessment 
of the relationship between the kaitiaki and the taonga as an initial step, and then 
a balancing of the interests inherent in that relationship against other counter-
vailing interests’.451 In that Tribunal’s words, a Treaty  /  ​Tiriti-consistent balancing 
exercise means that ‘no one interest should have automatic priority, and a genuine 
case-by-case approach will be required to balance all countervailing interests in 
specific circumstances’.452 This decision-making matrix means that, if the Treaty  /  ​
Tiriti interest is prioritised, it is done so in light of the myriad of public interest 
considerations the Crown has to take into account as kāwana – but also in a 

448.  Transcript 4.1.1, p 88
449.  Transcript 4.1.1, p 131. We discuss this case law further in chapter 4  : see section 4.2.3(1).
450.  Transcript 4.1.1, p 272
451.  Waitangi Tribunal, Ko Aotearoa Tēnei  : A Report into Claims concerning New Zealand Law 

and Policy Affecting Māori Culture and Identity, Te Taumata Tuatahi (Wellington  : Legislation Direct, 
2011), p 44

452.  Waitangi Tribunal, Ko Aotearoa Tēnei  : A Report into Claims concerning New Zealand Law 
and Policy Affecting Māori Culture and Identity, Te Taumata Tuarua, 2 vols (Wellington  : Legislation 
Direct, 2011), vol 1, p 209
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way which respects the Māori interest at issue. For these reasons, we reject this 
rationale presented by Minister Goldsmith, and do not consider it to be the sound 
rationale required for policy change under the Treaty  /  ​te Tiriti.

(3)  The rationale behind the substantive repeals
There was no reasoning provided in the Cabinet paper for why the Minister 
proposed repeal of certain sections in the Energy and Efficiency Act  ; the Organic 
Products and Production Act  ; the Land Transport Management Act  ; or the 
Smokefree Environments and Regulated Products Act. On 25 May 2026, the 
Tribunal requested that the Minister provide his reasoning for including these 
repeal proposals.453 On 26 May 2026, Mr Kibblewhite and Ms Greaney filed an 
amended brief of evidence (as already noted in sections 3.2.7 and 3.2.10), which 
included the following explanation of the repeal proposals  :

These directions arose from the Minister’s consultation with Ministerial colleagues 
who identified these Acts for possible repeal on the basis that their Treaty references 
did not clearly relate to other parts of the relevant Act, or there was no obvious need 
for distinct protections under the Treaty.454

We think it is concerning that the Minister’s reasoning was not included in the 
Cabinet paper. Nonetheless, we turn now to examine the adequacy of the reasons 
provided as a rationale for the repeals. Since we were not told which of these two 
reasons applied to which Act,455 we will consider both rationales in regard to all 
four of the provisions that Cabinet approved for substantive repeal.

First, we do not consider that any of the Treaty  /  ​Tiriti provisions in question do 
not ‘clearly relate to other parts of the relevant Act’. Section 6 of the Energy and 
Efficiency Conservation Act notes that ‘in achieving the purpose of this Act’ per-
sons acting under the statute must ‘take into account’ the principles of the Treaty  /  ​
te Tiriti. In section 5, the purpose of the Act is described as ‘to promote, in New 
Zealand, energy efficiency, energy conservation, and the use of renewable sources 
of energy’. The principles of the Treaty  /  ​te Tiriti clearly relate to this purpose. We 
note that while officials argued that Treaty  /  ​Tiriti obligations are not relevant to 
some functions of the Act, they did acknowledge Treaty  /  ​Tiriti obligations ‘are 
clearly engaged’ under the Energy Efficiency and Conservation Act in the ‘devel-
opment of national energy efficiency and conservation strategies’, as ‘such strat-
egies have the potential to affect Māori interests through impacts on communities 
and natural resources’.456 The Energy Efficiency and Conservation Strategy, for 
example, directly relates to the Government’s goals to reduce greenhouse gas emis-
sions – a matter of obvious importance for Māori as kaitiaki over the environment 
and given the vulnerability of many Māori communities to the effects of climate 

453.  Memorandum 2.5.9, p 3  ; memo 2.5.9(a), p [1]
454.  Document A61, p 18
455.  Transcript 4.1.1, p 86
456.  Submission 3.4.10(a), p 24
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change.457 In the Smokefree Environments and Regulated Products Act, section 
3AB clearly corresponds to the consultation requirements upon the Minister in 
section 82B. Section 4 of the Land Transport Management Act explicitly cross-
references multiple other sections in the Act. The same is true of section 4 of the 
Organic Products and Production Act.

Since this rationale does not apply to any of the provisions in question, we turn 
to consider whether there is ‘no obvious need for distinct protections under the 
Treaty’ in each of these statutes. We have already explained the obvious interface 
between Treaty  /  ​Tiriti interests and the Energy and Efficiency Conservation Act 
above – the need for a Treaty  /  ​Tiriti protection in this statute is self-evident. We 
have already explained how these statutes interface with Māori rights and interests 
at a general level in chapter 2 (see section 2.3), and we will discuss this matter fur-
ther in chapter 4 when we assess the practical impacts of these legislative changes 
for Māori. In brief, the Land Transport Management Act directly interfaces with 
Māori interests in whenua, as was explained by Di Rump in regard to the ongoing 
work of Muaūpoko with Waka Kotahi on the Ōtaki to North Levin Expressway.458 
Aroha Rickus noted that these land transport and infrastructure decisions can 
affect wāhi tapu and ancestral landscapes – places that are ‘not simply sites of 
historical interest, but living expressions of ‘tūpuna, identity and intergenerational 
continuity’.459 We consider that the eventual decision of the relevant Minister not 
to repeal this provision460 to be a positive development, in this context – but note 
that Cabinet nonetheless approved this change in principle in February 2026 on 
the premise of a flawed rationale that protection in this statute was not needed. 
The Organic Products and Production Act also has an obvious need for a Treaty  /  ​
Tiriti provision – as was discussed by officials – since ‘the Act restricts what claims 
can be made about products produced organically, and potentially using trad-
itional Māori knowledge, Māori have an interest in the outcome of regulation’.461 
As we explained in chapter 2 (see section 2.3.4), the regulation of organic products 
often also results in the regulation of traditional methods of gathering kai – a form 
of mātauranga Māori which the law should provide Māori a measure of kaitiaki 
control over, as per the findings of the Tribunal in Kō Aotearoa Tēnei.462

In our opinion, the Act which we consider has the most obvious and clear 
need for a Treaty  /  ​Tiriti protection of those destined for repeal, is the Smokefree 
Environments and Regulated Products Act. Māori smoking rates are dispropor-
tionately high, and lung cancer is the leading cause of death amongst Māori.463 
The Smokefree Environments and Regulated Products Act is targeted at reducing 
smoking-related harm, including through the regulation of tobacco products 

457.  Document A67, pp 368–369
458.  Document A36, p 2
459.  Document A9, p 2
460.  Submission 3.4.45(a), p 35
461.  Submission 3.4.7(a), p 188
462.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuatahi, p 44
463.  Transcript 4.1.1, p 258
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to discourage people from taking up smoking.464 The Treaty  /  ​Tiriti provision 
provides that ‘[i]n order to provide for the Crown’s intention to give effect to the 
principles of te Tiriti o Waitangi (the Treaty of Waitangi)’, the Act requires the 
Minister to consider the risks and benefits to Māori before preparing regulations 
for smoked tobacco products.465 Therefore, we disagree with the rationale that no 
obvious Treaty  /  ​Tiriti protection is needed in this statute. We discuss the impacts 
of this proposed repeal in chapter 4.

For the reasons set out above, we do not consider these specific rationales for the 
repeals agreed to by Cabinet, or the other rationales presented by the Minister and 
Cabinet, to be sound or evidence-based, as is required of Treaty  /  ​Tiriti-consistent 
policy making. In section 3.4.1 below, we consider whether Cabinet’s decision to 
proceed with the reforms on the basis of these flawed rationales amounts to a 
breach of the principles of the Treaty  /  ​te Tiriti.

3.3.3  The Crown’s policy work on the potential impacts of the legislative 
amendments
In this section, we consider the extent to which the Crown informed itself about 
the impacts of the proposed reforms on the Treaty  /  ​Tiriti interests of Māori, and 
whether the Crown ultimately provided itself with an adequate knowledge base to 
make informed decisions about the amendments in question. These are integral 
steps in the quality policy-making process required of the Crown under the prin-
ciples of good government and active protection (see section 1.5.1).

As we canvassed in section 3.2, the policy process followed by the Crown was 
fettered by time-constraints and limited engagement, both externally with Māori 
and within Government. Repeatedly in the course of the policy process, officials 
made it clear that their ability to provide quality advice had been undermined 
by time constraints and their inability to consult externally with Māori. Officials 
raised their concerns early and often throughout this process. For example, in 
April 2025, Ministry of Transport officials argued that ‘complete analysis’ would 
require wider engagement to ‘understand the impacts of the clause and any 
potential changes on Māori’ – and that allowing sufficient time for this ‘good-faith 
engagement’ would be ‘crucial’ to test the analysis officials had provided.466 Ani 
Mikaere, an interested party witness in this inquiry, criticised the Crown for fail-
ing to listen to the advice from ‘those with longstanding experience and expertise 
in mediating the Māori–Crown relationship’ that a more compliant process was 
required.467 As noted in section 3.2.1 above, the Minister himself noted that some 
Māori considered the review to be inconsistent with the Treaty  /  ​te Tiriti, and 
that these concerns could be ‘mitigated’ through ‘good faith’ engagement’, and 
the opportunity for Māori views to be incorporated into any policy decision.468 

464.  Smokefree Environments and Regulated Products Act 1990, s 3A(d)
465.  Smokefree Environments and Regulated Products Act 1990, s 3AB
466.  Submission 3.4.7(a), p 181
467.  Document A11, p 6
468.  Wai 3300 ROI, doc B25, p 9
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In August 2025, the Advisory Group also issued its report on the understanding 
that ‘genuine engagement’ with Māori would occur on the initial proposals before 
Cabinet took substantive decisions.469 The Advisory Group further acknowledged 
its own limitations. Its advice was not grounded in policy analysis, but rather a 
high-level review of the legislation for consistency and clarity in wording.470 The 
Advisory Group noted that the question of the appropriate Treaty  /  ​Tiriti weighting 
was a policy matter for the Crown.471

Most significantly in our opinion, the RIS provided to Cabinet as it took its deci-
sion – which was intended to give a full analysis of the potential costs and benefits 
of the reforms – did not provide an in-depth assessment of each provision within 
scope. Officials attributed this to the lack of time available, particularly in light 
of the late introduction of the ‘option five’ proposal to downgrade Treaty  /  ​Tiriti 
weightings to no higher than ‘take into account’. They further noted the constraints 
on their advice created by the limited engagement they had with affected Māori 
stakeholders.472 As mentioned above, the quality assurance panel considered that 
the analysis in the RIS was ‘not sufficiently developed to form a basis for Ministers 
to make informed decisions’.473

It is significant that Crown counsel argued ‘the Tribunal must not examine or 
assess the legislative proposals in isolation from their statutory scheme and con-
text’, and that ‘the examination must take into account the statutory provisions in 
those Acts that are intended to protect Treaty interests’, including parliamentary 
materials and relevant applicable case law.474 This is exactly the kind of statute-
specific analysis that was not placed before Cabinet when it took its decision in 
February 2026. The RIS did not individually analyse the impact of the Treaty  /  ​Tiriti 
weighting change on the provisions in scope, at all.475 The RIS explicitly noted that 
‘[t]here has been insufficient time to understand the potential impacts of Option 5 
on each provision to which it applies’.476 We note that specific and detailed policy 
advice was also not provided in the Advisory Group report placed before Cabinet 
as it made its decision. As the Advisory Group explained in its report, the minis-
tries and departments responsible for administering Acts ‘will need to assess the 
policy implications’ of any ‘standardisation of the direction to those acting under 
and interpreting’ Acts.477 Minister Goldsmith himself acknowledged in his final 
Cabinet paper in December 2025 that ‘it has not been possible to fully explore 
or quantify’ the ‘wide-reaching impacts’ the proposals would have on Māori.478 

469.  Submission 3.1.35(a), p 22  ; see also p 11
470.  Submission 3.1.35(a), pp 23, 51
471.  Submission 3.1.35(a), p 34
472.  Submission 3.1.35(a), pp 89–92
473.  Submission 3.1.35(a), pp 9, 93
474.  Submission 3.3.51, p 14
475.  Submission 3.1.35(a), p 132
476.  Submission 3.1.35(a), p 132
477.  Submission 3.1.35(a), p 25
478.  Submission 3.1.35(a), p 9
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In effect, Cabinet made a substantive policy decision on 23 February 2026, which 
defined the shape of these important legislative proposals, in the dark.

The statute- and agency-specific advice that was provided by officials was 
almost all prepared on the basis that Cabinet did not intend to materially change 
the Treaty  /  ​Tiriti weighting of in-scope provisions. While repeal was considered as 
an option in the April and May 2025 agency assessments, officials were only asked 
to substantively consider the question of appropriate Treaty  /  ​Tiriti weightings in 
September and October of that year, and even then, it was the Ministry of Justice 
that took on the bulk of that work, not the agencies responsible for each statute. 
Responsible agencies gave feedback on the draft Cabinet paper – but critically, it 
was a draft that did not include either the repeals or the Treaty  /  ​Tiriti weighting 
proposals. When agencies indicated their support for that version of the Cabinet 
paper, this was predicated on the assumption that the ‘spirit and intent of the 
existing clause[s]’ would be maintained (section 3.2.6).479

The agency-specific advice that was provided about Treaty  /  ​Tiriti weightings 
was limited and, in the main, advised that such a change was contrary to the stated 
rationale of legal clarity and certainty (see section 3.2.9). Under questioning dur-
ing the Education and Training Amendment Act and Te Mātaiaho Urgent Inquiry 
hearing Caroline Greaney accepted that the decision to include option five was 
the ‘antithesis’ of the recommendations of the Ministerial Advisory Group.480 
Dr Carwyn Jones shared his opinion that ‘the failure of the Crown to follow the 
advice of its own specially appointed Advisory Group and Ministry of Justice 
officials only reinforces that the true rationale for the proposed reforms appears to 
be as originally provided in the Coalition Agreement’ – a quest for ‘equal citizen-
ship’ rather than clarity and coherence (we discuss Dr Jones’ point regarding the 
coalition agreement in section 3.3.2(1) above).481 As was noted in the RIS, agency 
engagement that did take place ‘has highlighted that those who make decisions 
under or administer Acts broadly understand how to implement existing provi-
sions’. In most instances ‘the weightings of different Treaty standards are supported 
by well-established practice’.482

At this point, we consider it pertinent to remind the Crown of its own internal 
standards of policy making. Responsible agencies were not invited to provide feed-
back on the version of the Cabinet paper which proposed repeals, or ‘option five’. 
This was explicitly acknowledged by the Minister in the paper itself.483 When asked 
about the decision to not engage in full agency consultation in respect of such 
substantive proposals, Mr Kibblewhite explained that ‘good practice is that you 
would always consult with those agencies that are involved’, but that ‘a wide variety 
of circumstances, depending on the nature of an issue and of a Cabinet paper and 
of the timing considerations and so on’ means this lack of agency consultation is 

479.  Submission 3.4.16(a), p 117
480.  Document A63, p 353
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not ‘unprecedented’.484 With respect to Mr Kibblewhite, we consider this to be an 
exact kind of situation where this ‘good practice’ of in-depth agency consultation 
on the Cabinet paper proposals should have been undertaken. Cabinet’s decision 
was wide-reaching, and complex. Cabinet made its decision fully cognisant that 
it did not know what these changes would mean for Māori.485 Dr George Laking 
highlighted the ‘omission of health impacts for Māori’ from the RIS despite the 
existence of significant health inequities for Māori and termed this ‘a failure of 
process even on the Crown’s own terms’.486 Timing concerns do not warrant such a 
rushed policy process in this context, a point we return to later in our discussion.

In fact, even if this thorough consultation with the agencies responsible for 
administering each statute had occurred, this would not have been sufficient to 
meet the Crown’s own standards, which Ms Mikaere described as a ‘significantly 
lower bar’.487 The Cabinet Manual explains that all agencies impacted by proposed 
policy changes must be consulted ‘at the earliest possible stage’, not only the 
agency responsible for administering the legislation.488 In conducting its review, 
the Crown identified at least 46 stakeholders that have an interest in the in-scope 
legislation, including regional councils, territorial authorities, and regional trans-
port committees.489 The valuable insights that could have been provided by those 
groups responsible for on-the-ground implementation of the statutory provisions 
in question was missing from the Crown’s analysis.

Cabinet circular CO(19)5 provides further specific guidance to aid policy makers 
when making decisions which engage the Crown’s Treaty  /  ​Tiriti obligations. The 
circular prompts decision-makers to ‘consider whether the policy being devel-
oped keeps the promise the Crown made to Māori to protect their interests and 
allow for Māori retention of decision-making in relation to [those interests]’.490 
When the RIS was developed, officials noted that ‘the Minister of Justice directed 
a process that has not included engagement with iwi and hapū (as Treaty part-
ners), the general public or other external stakeholders’, and that the Treaty  /  ​Tiriti 
weighting option ‘is unlikely to be well-received by Māori, particularly given the 
lack of engagement to date’.491 We agree with Heather Gifford, an interested party 
witness who told us that ‘the Crown cannot properly understand the effect of these 
changes on Māori when it has deliberately chosen not to engage with Māori on 
them’.492

We discuss further below how the lack of Māori input on these changes 
interfaces with the Crown’s broader duty to respect its Treaty  /  ​Tiriti partner. 
However, purely from the standpoint of the information base the Crown had to 

484.  Transcript 4.1.1, p 85
485.  Submission 3.1.35(a), p 9
486.  Document A53, p 7
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make its decision on the amendments, it is obvious that by not engaging with 
Māori actively and early the Crown severely undermined its own ability to make 
informed choices about changes to the in-scope legislation. Just in the course of 
this inquiry, we have received dozens of briefs from Māori who are affected, in 
their day-to-day lives, by the operation of this legislation. The Crown could have 
had the benefit of those insights earlier – and perhaps with them, officials would 
not have had as many qualms as they did about poorly substantiated policy advice 
throughout this policy development process.

The Cabinet Manual additionally emphasises that ‘realistic timeframes for 
consultation must be built into the policy timetable’, and notes that especially 
complex or significant Bills may require several rounds of consultation.493 Many 
of the problems that underpinned this policy process can be traced back to the 
time constraints imposed upon it. A lack of time meant consultation with Māori 
on the initial proposals before Cabinet took substantive decisions was impossible. 
The late introduction of ‘option five’ severely constrained the RIS Time constraints 
imposed by the Minister meant that consultation with Māori on a full exposure 
draft, before any Bill was introduced to Parliament, was rendered impossible.494 
The Tribunal, in Ngā Mātāpono Part III, warned the Crown about these truncated 
timeframes in its October 2025 report. It is clear why the Crown proceeded as 
it did regardless of the obstacles created by these time constraints. The Cabinet 
paper, under the sub-heading ‘relation to Government priorities’ noted the coali-
tion agreement commitment with regard to the Treaty Clause Review. Cabinet 
noted that ‘the Minister of Justice proposes introducing amending legislation to 
give effect to the outcome of the review within this Parliamentary term’.495

In this context, it is not hard to see what the source of the timing constraints 
that so hindered this policy-making process is  : in the November 2023 Coalition 
Agreement between National and New Zealand First. Such commitments to 
progress particular coalition policies within a certain timeframe are not a good 
enough reason, in Treaty  /  ​Tiriti terms, for the Crown to make such an import-
ant policy and legislative decision in the absence of sufficient knowledge of the 
impacts on Māori. In the words of the Tribunal in its Oranga Tamariki (Section 
7AA) Urgent Inquiry 10 May 2024 Report, ‘once Ministers are sworn in and the 
government is formed, the executive so constituted is responsible for meeting the 
Crown’s obligations to Māori under the Treaty of Waitangi’ (see also chapter 1, 
section 1.5.3(1)).496

In the end, we think that the Crown’s own officials said it best  : Cabinet did 
not have adequate policy advice before it to make an informed decision. Cabinet 

493.  Document A67, p 1533
494.  Document A61(a), p 373
495.  Submission 3.1.35(a), p 145
496.  Waitangi Tribunal, Ngā Mātāpono  /  ​The Principles  : The Interim Report of the Tomokia Ngā 

Tatau o Matangireia – The Constitutional Kaupapa Inquiry Panel on The Crown’s Treaty Principles Bill 
and Treaty Clause Review Policies – Pre-publication Version (Wellington  : Waitangi Tribunal, 2024), 
pp 68, 103  ; Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report, 
p 28
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proceeded anyway, knowingly contravening its own standards of policy making 
and making a significant decision without knowing what the outcomes could be 
for Māori. We make Treaty  /  ​Tiriti findings on this aspect of Cabinet’s decision, in 
light of the obligations imposed upon the Crown by the Treaty  /  ​te Tiriti and its 
principles, in section 3.4 below.

3.3.4  The opportunity for Māori to influence the proposed reforms
We now turn to consider whether the opportunity for Māori to influence the 
proposed reforms was adequate, and whether the Crown discharged its Treaty  /  ​
Tiriti duties to consult with Māori when making its February 2026 decision. In 
this section, we consider whether the targeted engagement undertaken with the 
National Iwi Chairs Forum prior to the introduction of any Bill, or the planned 
engagement with Māori through the select committee process will be sufficient for 
the Crown to discharge its Treaty  /  ​Tiriti obligations to consult with Māori.

Māori were provided very little opportunity to influence the proposed reforms 
before Cabinet took its February 2026 decision. Aside from a small piece of feed-
back from the Data Iwi Leaders Group being incorporated into early Statistics 
New Zealand advice, we cannot see any evidence of external consultation with 
Māori occurring (see sections 3.2.13–3.2.15). Significantly, that early feedback from 
the Data Iwi Leaders Group informed the early April 2025 agency assessment at 
a general level – it was not targeted feedback about the proposals captured in the 
final version of the Cabinet paper. The RIS noted that Minister Goldsmith directed 
a policy process that did not include external engagement with Māori before sub-
stantive policy decisions by Cabinet were made.497 This was in spite of consistent 
advice, from multiple quarters, that this early engagement was required under the 
Treaty  /  ​te Tiriti and the statements made by the Minister in his May 2025 Cabinet 
paper. The Advisory Group recommended that ‘general and targeted’ engagement 
occur with Māori on the initial decisions of Ministers, but before more substan-
tive policy decisions were made by Cabinet (see section 3.2.5). As noted above, 
Ministry of Transport officials described wider engagement as ‘crucial’ to test 
the policy analysis they had provided about the provision in the Land Transport 
Management Act.498 The first version of the draft Cabinet paper prepared by 
officials noted that ‘a three-week period of targeted engagement with settled iwi  /  ​
hapū and groups relevant to each Act, led by the responsible agencies’, would allow 
for ‘appropriate discussion on matters of specific relevance to each group’, while 
‘maintaining trusted relationships’.499

Contrary to this advice, the Minister removed this three-week period of 
agency-led consultation from the proposals he took to Cabinet. He further limited 
opportunity for Māori engagement by not taking up officials’ suggestion to circu-
late an exposure draft of any Bill before its introduction (see section 3.2.8). Instead, 
the engagement proposal the Minister ultimately took to Cabinet consisted of 

497.  Submission 3.1.35(a), p 89
498.  Submission 3.4.7(a), p 181
499.  Document A61(a), p 320
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engagement with the National Iwi Chairs Forum alone following Cabinet’s deci-
sions prior to any Bill’s introduction, combined with Māori input at the select 
committee stage.500

This engagement approach was, significantly, not included in the version of the 
Cabinet paper agencies were consulted on.501 The form of engagement Cabinet 
ultimately endorsed in February 2026 was also a narrower form of engagement 
than was contemplated by the May 2025 Cabinet paper establishing the Treaty 
Clause Review process, where Māori input on initial preferred options was expect-
ed.502 While we are not monitoring the Crown for compliance with past Tribunal 
recommendations, it bears noting that the Ngā Mātāpono Tribunal found even 
that approach to consultation to be Treaty  /  ​Tiriti-inconsistent – instead advocating 
for a reform process that involved co-design.503 Professor Phillip Joseph KC con-
sidered that, while the Minister was not legally obliged to accept or act on these 
findings, it was ‘contrary to all of our basic legal principles’ for Minister Goldsmith 
to ‘summarily dismiss them and refuse to engage with the Tribunal’s report’.504 Eru 
Kapa-Kingi noted that the process contemplated by Cabinet in May 2025 at least 
‘provided some limited means for Māori to provide input’.505 To actively narrow 
the scope of consultation from an approach that the Crown was already warned 
was Treaty  /  ​Tiriti-inconsistent signifies a disregard for Treaty  /  ​Tiriti obligations 
which we consider engages the duties associated with the honour of the Crown. 
We return to discuss this further in our findings below.

The opportunity for Māori to provide input at an early stage of policy develop-
ment is a crucial element of the partnership and good faith expected from the 
Crown by the Treaty  /  ​Tiriti relationship. The Legislation Design and Advisory 
Committee guidelines emphasise the necessity of understanding Māori rights and 
interests which may be affected by proposed legislation from the early stages of 
policy development.506 Both the Cabinet circular (19) 5 and the Te Arawhiti guide-
lines repeat this advice.507 As noted in section 1.5.1(3), the Tribunal in Ko Aotearoa 
Tēnei considered there to be ‘occasions in which the Māori Treaty interest is so 
central and compelling that engagement should go beyond consultation to negoti-
ation aimed at achieving consensus, acquiescence or consent’.508 We consider this 
review to be one such occasion. The reforms cut to the heart of the Treaty  /  ​Tiriti 

500.  Submission 3.1.35(a), p 7
501.  Submission 3.1.35(a), p 10
502.  Submission 3.1.35(a), p 145  ; Wai 3300 ROI, doc B25, p 6
503.  Waitangi Tribunal, Ngā Mātāpono  /  ​The Principles  : The Interim Report of the Tomokia Ngā 

Tatau o Matangireia – The Constitutional Kaupapa Inquiry Panel on The Crown’s Treaty Principles Bill 
and Treaty Clause Review Policies – Pre-publication Version (Wellington  : Waitangi Tribunal, 2024), 
p 135

504.  Transcript 4.1.1, p 26  ; doc A64, p 3
505.  Document A57, p 4
506.  Document A67, pp 690, 720
507.  Document A67, pp 423, 1090
508.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuarua, vol  1, p 237  ; see also Waitangi 

Tribunal, Whaia te Mana Motuhake  /  ​In Pursuit of Mana Motuhake  : Report on the Māori Community 
Development Act Claim (Lower Hutt  : Legislation Direct, 2015)), pp 30–31

3.3.4
Te Tinihanga o ngā Mātāpono



159

relationship and, in the words of Dr Carwyn Jones, will result in ‘a significant 
constitutional recalibration of Te Tiriti throughout the entire statute book that will 
be detrimental’ to Māori across many aspects of life (these constitutional impacts 
are discussed in chapter 4 in more depth).509 Further, Ms Coates emphasised, 
the Treaty  /  ​te Tiriti is a partnership, and such ‘[s]ignificant constitutional reform 
of this nature is not something that a responsible Treaty partner should pursue 
unilaterally’.510 We note that Ms Coates’ assertion here chimes with the Tribunal 
in Oranga Tamariki (Section 7AA) which, rightly, stated that ‘the Crown does not 
have a unilateral right’ to redefine the terms of Treaty  /  ​Tiriti obligations.511 Ms 
Coates shared her opinion that ‘broad systemic reforms directed towards weaken-
ing’ Treaty  /  ​Tiriti obligations within legislation ‘without meaningful engagement 
with Māori sits uneasily with the mutual obligations inherent in the Treaty 
relationship’.512

Instead, we heard time and again that Māori were not consulted before Cabinet 
took its decision in February. Chris Tooley told us he was not aware that the Crown 
had consulted Māori service providers, healthcare or policy experts.513 Hone 
Harawira considered it especially disgraceful for the Crown to decide to repeal 
section 3AB in the Smokefree Environments and Regulated Products Act without 
even talking to Māori, especially considering the hard-fought advocacy of Māori 
to get the provision inserted in the first place (see section 2.2.2).514 We have con-
sistently heard from Māori that no changes should have been made to the Treaty  /  ​
Tiriti provisions without speaking to them as a Treaty  /  ​Tiriti partner.515 Bearing in 
mind the Crown’s own standards that policy-makers must understand the impact 
of proposals on Māori before making decisions, Heather Gifford emphasised that 
‘good information comes from engaging with the people most affected’ – in this 
case, Māori.516 Tamati Shepherd-Wipiiti expressed frustration at the Crown’s lack 
of consultation, despite the fact that ‘meaningful engagement would not have been 
difficult’.517 Other Māori we heard from echoed Mr Shepherd-Wipiiti’s sentiments. 

509.  Document A58, p 5
510.  Document A29, pp 31–32
511.  Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report, 

p 28
512.  Document A29, pp 31–32
513.  Document A8, p 19. Mr Tooley referenced the conference proceedings of the 1984 Hui 

Whakaoranga, many select committee reports, as well as the following Tribunal reports  : Hautupua  : 
Te Aka Whai Ora (Maaori Health Authority) Priority Report, Part 1 – Pre-publication Version 
(Wellington  : Waitangi Tribunal, 2024)  ; Waitangi Tribunal, Hauora  : Report on Stage One of the Health 
and Outcomes Kaupapa Inquiry (Lower Hutt  : Legislation Direct, 2019). Mr Tooley also referred to 
the following reports  : Health and Disability System Review, Interim Report  : Pūrongo mō Tēnei Wā 
(Wellington  : Health and Disability System Review, 2019)  ; New Zealand Health and Disability System 
Review, Final Report  /  ​Pūrongo Whakamutunga (Wellington  : Health and Disability System Review, 
2020).

514.  Document A5, pp 3–4  ; doc A2, pp 1–2  ; doc A13, pp 1–2  ; doc A24, p 6  ; doc A31, pp 3, 5–6  ; doc 
A34, p 5  ; doc A36, p 7  ; doc A40, p 10  ; doc A40, p 10  ; doc A59, p 4
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Speaking from the perspective of settled iwi, Tukoroirangi Morgan noted Ministers 
have direct lines of communication to iwi representatives and shared his assump-
tion that the ‘established track record’ of communication with Te Whakakitenga 
o Waikato ‘would amount to’ some level of consultation at least.518 Instead, he was 
left feeling ‘sidelined’ by the Crown’s process.519

Not only were Māori not consulted, but Māori were not even informed about 
the bulk of the proposals until May 2026 (see section 3.2.13). We heard from 
claimant and interested party witnesses during the course of our hearings about 
how shocked they were to hear about the significant steps taken towards reform 
– despite inquiring about their progress earlier in 2025 and 2026 (see section 
3.3.4). These same witnesses told us about how such limited communication has 
further fractured their trust in the Crown. Moe Milne stated ‘the Government 
has lied to us’, in the same way that, when Māori submitted against the Treaty 
Principles Bill, they were told ‘the Bill would not go ahead’.520 She considered that 
this reform continued the kaupapa started by the failed Treaty Principles Bill.521 
Donna Awatere-Huata felt the Crown was demonstrating ‘the same pattern of 
unilateral’ decision-making it demonstrated in the 1970s and 1980s (see section 
2.2.2).522 As we covered in section 3.2.14, Professor Mutu did not have faith that the 
limited feedback the Crown has sought from the National Iwi Chairs Forum prior 
to any Bill’s introduction would change the Cabinet decision.523 We note again the 
Minister’s decision to not proactively release the Cabinet paper within 30 days, 
nor to provide a reason, despite the Cabinet Manual explicitly requiring this.524 
At this point, it is important to note that transparency is an important element of 
the duties associated with good government, as articulated by the Tribunal. The 
Tribunal in Ko Aotearoa Tēnei concluded that the Crown owes Māori ‘transparent 
policies forged in the [Treaty  /  ​Tiriti] partnership’.525 These policies must further be 
communicated to Māori ‘fully and transparently’ as noted by the Tribunal in the 
Kei Ahotea Te Aho Matua (2025) report.526 We consider that the Crown should 
have kept Māori apprised of developments in this process as they occurred. This 
would have been consistent both with the Crown’s Treaty  /  ​Tiriti obligations and 
Te Arawhiti’s policy guidelines which state that ‘early engagement with affected 
iwi Māori is crucial for informing development of policy that provides for the 
Treaty’.527

518.  Transcript 4.1.1, pp 204–205
519.  Transcript 4.1.1, p 206
520.  Document A2, p 1
521.  Document A2, p 1
522.  Document A37, p 7
523.  Transcript 4.1.1, pp 148–149
524.  Document A67, pp 1620, 1623
525.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuatahi, p 163
526.  Waitangi Tribunal, Kei Ahotea te Aho Matua (Wellington  : Blue Star Group (New Zealand) 
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The Minister considered the targeted engagement with National Iwi Chairs 
Forum, when combined with select committee processes, to be ‘sufficient to ensure 
any views are considered before enactment’.528 The Minister further advised that 
‘consultation in accordance with these steps and then select committee processes 
will successfully surface the issues that need to be addressed and result in com-
mensurate change’.529 However, we are not confident that the engagement with the 
National Iwi Chairs Forum during this phase of policy development will lead to 
meaningful consideration of the views of Māori. Kirikowhai Mikaere told us that, 
although the Department of Internal Affairs reached out to the Data Iwi Leaders 
Group within the National Iwi Chairs Forum in September 2025 (see section 3.2.13) 
about the changes to the Digital Identity Services Trust Framework Act, and fed 
this back to Ministry of Justice officials to inform their advice to Ministers, ‘these 
communications were to no avail. The changes to weaken the Act’s provisions have 
remained.’530

We have been told by the Crown that the final version of any Bill being intro-
duced to the House is subject to Cabinet approval. As outlined above, some of 
the decisions Cabinet took were subject to Ministerial agreement or further policy 
work. We have seen that policy work result in two of these in-principle decisions 
being reversed  : section 4 of the Land Transport Management Act is no longer 
being repealed, and section 14(a) of the Data and Statistics Act will not be further 
specified (see sections 1.1.2(1) and 1.1.2(3)). Importantly, these changes appeared 
to have been reversed in light of policy advice, rather than the views of Māori.531 
However, the decisions taken in February 2026, particularly in regard to Treaty  /  ​
Tiriti weighting (a decision not subject to further policy advice or Ministerial 
decision making) have set a firm direction for the reform process that we do not 
expect the Crown to deviate from. Indeed, despite the strong opposition of the 
National Iwi Chairs Forum to the reforms, the Treaty  /  ​Tiriti weighting downgrades 
continue to be pursued by the Government as of 25 June 2026, as confirmed by 
Minister Goldsmith in his letter to the National Iwi Chairs Forum.532 In a way, 
this was confirmed by Minister Goldsmith himself who, when speaking to the 
media about engagement with the National Iwi Chairs Forum, stated ‘I haven’t 
seen detailed responses but my impression is that they prefer nothing to change 
but that’s not really an option’.533 The Crown has therefore itself admitted it is not 
genuinely open to changing its course in light of the feedback of Māori – it will 
proceed with some changes regardless of the feedback received. We remind read-
ers that this fear of predetermination was one raised by Te Arawhiti officials earlier 
in the policy process (see section 3.2.10).

As we have already noted in section 3.2.13, the National Iwi Chairs Forum have 
a statement of engagement with the Crown that commits to ‘work constructively 

528.  Submission 3.1.35(a), p 7
529.  Document A65, p [3]
530.  Document A44, p 21
531.  Submission 3.4.45, pp 1–2
532.  Submission 3.4.45(a), pp 29–32  ; submission 3.4.45, p 2
533.  Document A67, p 1960
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together’ in good faith and with ‘respect, openness and integrity’.534 However, as we 
noted in section 3.2.13, the National Iwi Chairs Forum were expected to provide 
their input in a very short timeframe, with very limited notice, after decisions had 
already been made about legislative changes impacting an incredibly diverse range 
of issues. There, we also noted the sheer scope of work the National Iwi Chairs 
Forum has to do to internally consult between its 85 member bodies as detailed 
by Professor Mutu – a monumental task to hope to achieve under the circum-
stances.535 We also consider that the late communication with the National Iwi 
Chairs Forum, and the lack of consultation with it prior to Cabinet’s decision, run 
contrary to the commitment to ‘openness’ within the Statement of Engagement.

Even if the Crown had engaged earlier with the National Iwi Chairs Forum, that 
approach would not have constituted Treaty  /  ​Tiriti-compliant consultation with 
Māori. As the Statement of Engagement itself acknowledges, consultation between 
the Crown and National Iwi Chairs Forum ‘does not replace or usurp the Crown’s 
responsibilities to individual iwi and hapū’.536 Professor Margaret Mutu provided 
evidence on behalf of both Ngāti Kahu and the National Iwi Chairs Forum, and 
considered that the slim engagement with the National Iwi Chairs Forum and the 
total lack of consultation with Ngāti Kahu constituted ‘openly bad faith conduct’ 
from the Crown.537 Speaking for Waikato iwi, Tukoroirangi Morgan and Donna 
Flavell asserted that ‘Waikato participates in the [National Iwi Chairs Forum] in 
addition to, not a substitute for, direct Waikato-Crown engagement’.538 In chapter 
2 we noted the reliance unsettled iwi place upon the opportunity to consult, but 
equally, so do settled iwi. The obligations of Treaty  /  ​Tiriti settlements are not only 
backwards looking – they are about building a relationship going forward. We 
consider that, if the Crown is committed to building such positive relationships 
with settled iwi, they cannot create further harm by failing to consult meaningfully 
with them on policy or legislative proposals such as this which sit at the heart of 
the Māori–Crown relationship. For clarity, we consider that hapū and iwi without 
settlements, alongside sector-specific groups, should also have been consulted 
earlier – but we remind the Crown that it has made particular commitments to the 
groups it has signed deeds of settlement with.

The Minister also relied on the select committee process for any amending 
legislation as a means for Māori to provide ‘input’ about the changes. In his letter 
to the Tribunal, he explained ‘[t]here is clear scope for political and Parliamentary 
processes to influence final decisions’ and that he ‘does not hold a pessimistic view 
as to what can be achieved through engagement with our democratic processes’.539 
Counsel for the Crown drew the Tribunal’s attention toward several of the provi-
sions under review which were themselves introduced through the select com-
mittee process, including section 15(3) of the Criminal Cases Review Commission 

534.  Document A31(b)(i), p [1]
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Act.540 We accept that select committee processes can lead to meaningful legisla-
tive change, and indeed to legislation that provides stronger protections for Māori 
Treaty  /  ​Tiriti interests. This has been the case with multiple pieces of legislation 
under previous governments, as we discuss in the legislative history we canvass 
in sections 4.2.2 and 4.2.3. A strong example of this was the select committee 
inquiry which led to the insertion of the Treaty  /  ​Tiriti provision in the Smokefree 
Environments and Regulated Products Act, which Mr Harawira spoke to the 
Tribunal about.541 The reality of these processes is, however, that they are depend-
ent on the political will of select committees, which are dominated by Government 
members. If a recommendation of the select committee is not accepted by the 
majority in Parliament, who are themselves members of Parliament aligned to the 
Government coalition in power, then no meaningful change will occur. Interested 
party witness Bridget Robson noted that under this current government, select 
committee suggestions by both Māori and non-Māori have often been ignored.542

The dependency of the select committee process on political will, and specific-
ally the political will of the Government of the day, is obvious when one looks 
to the recent reforms of the Corrections Act 2004. In June 2023 the previous 
Government introduced a Corrections Amendment Bill that would have inserted 
a new descriptive section into the Act setting out the ways that the Crown would 
‘give effect to’ the principles of the Treaty  /  ​te Tiriti. This included the maintenance 
of a Māori-focused strategy and the access of Māori prisoners to cultural activities 
and mātauranga Māori. The Bill was inherited by the new coalition Government at 
the election and reported on by the Justice Committee in May 2024. The majority 
of the committee recommended removing these Treaty  /  ​Tiriti provisions from 
the Bill,543 and the Minister of Corrections in turn recommended to Cabinet that 
the Treaty  /  ​Tiriti provisions be removed ‘in their entirety’.544 This was a significant 
change in course, particularly given the overrepresentation of Māori within the 
criminal justice system and the obvious Treaty  /  ​Tiriti interest in the application 
of the Corrections Act (see section 2.3.7). In light of this, we can understand why 
claimants and interested parties in the present inquiry do not believe a select com-
mittee process would protect Māori rights and interests in respect of the current 
proposals.

Dr Chris Tooley shared his experience of submitting at select committee against 
the Pae Ora (Disestablishment of Māori Health Authority) Amendment Bill in 
2024  : ‘the Crown defines that space, they define the terms of reference, they define 
how much time you speak. There’s never [an] ability to sit in partnership with 

540.  Submission 3.3.51, pp 12–13  ; ‘Criminal Cases Review Commission Bill, Government Bill, as 
Reported from the Justice Committee’, 6 November 2019, p 3
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the Crown’.545 Ultimately, the submissions of people like Dr Tooley did not have 
an impact on the Crown’s course of action, and Te Aka Whai Ora was disestab-
lished.546 This pattern repeated in 2024 and 2025 with the repeal of section 7AA of 
the Oranga Tamariki Act and the passing of the Regulatory Standards Bill, which 
progressed through the select committee process largely unchanged, despite the 
strong opposition of Māori and despite the Waitangi Tribunal’s findings that the 
proposed legislative changes would breach the principles of the Treaty  /  ​te Tiriti.547

Past Tribunals have found that the Crown’s obligations to consult meaningfully 
with Māori cannot be discharged through the opportunity for Māori to provide 
feedback at the select committee stage.548 As noted in the Oranga Tamariki (Section 
7AA) report  :

If the Crown wishes to make a fundamental change of this nature, it should start by 
having direct good-faith dialogue with the parties to these agreements. To simply tell 
those parties what is going to happen, and invite them to make submissions to a select 
committee, is to dishonour the very basis of the agreement itself.549

Indeed, Mr Morgan and Ms Flavell described Minister Goldsmith’s assertion 
to the contrary to be ‘offensive’.550 We heard from several claimant and interested 
parties that limiting Māori consultation to the select committee denies their right 
to have a voice in matters of direct constitutional importance to them, and reduces 
the Treaty  /  ​Tiriti partnership to an afterthought.551 We agree that, in this context, 
and particularly given the constitutionally important changes at the heart of this 
review, engagement with Māori through a select committee does not discharge the 
Crown’s Treaty  /  ​Tiriti obligations to consult and – where the Treaty  /  ​Tiriti interest 
is compelling – to seek consensus. In assessing the overall consultation process, 
Professor Philip Joseph KC considered that the process did not meet the admin-
istrative law criteria for adequate consultation.552 Dr Carwyn Jones considered 
the Crown to have undertaken a process ‘that is woefully inadequate for the 
breadth and significance of the proposals and their likely impact on all Māori’.553 

545.  Transcript 4.1.1, p 218
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We consider this an apt summary of the Crown’s process, particularly in light of 
the limitations on the policy work feeding into Cabinet’s decision we discussed in 
section 3.3.3 above.

As such, in our opinion, the Crown has failed to discharge its Treaty  /  ​Tiriti 
duties in terms of quality consultation with Māori about the proposed reforms. 
We will return in section 3.4.1 to assess whether these failures constitute breaches 
of the principles of the Treaty  /  ​te Tiriti.

3.4  The Tribunal’s Findings on the Crown’s Policy Process
3.4.1  Findings of breach
We have established that the policy process followed by the Crown before Cabinet 
took its decisions on the legislative proposals on 23 February 2026 was signifi-
cantly flawed. For one, the legislative proposals were approved by Cabinet on the 
basis of a flawed rationale – officials made it clear that the changes did not increase 
certainty in the law and that, in many cases, the changes would create uncertainty. 
Minister Goldsmith’s reasoning behind the proposal to lower Treaty  /  ​Tiriti weight-
ings was also flawed for the reasons we set out above – ‘giving effect’ to the Treaty  /  ​
Tiriti principles does not mean the Crown cannot take balanced account of other 
factors at play. The rationale behind the most significant repeals agreed by Cabinet 
(subject to the agreement of the relevant portfolio Minister) was also deeply prob-
lematic. Neither rationale presented by the Crown can be legitimately applied to 
those four provisions, as we discussed above.

In the words of the Tribunal in Ngā Mātāpono Part I, if the constitutional status 
of the Treaty  /  ​te Tiriti were to be undermined by ‘poorly designed, unjustifiable 
policies’, that would be a breach of the principle of good government.554 In the 
Oranga Tamariki (Section 7AA) report, the Tribunal found that, where a legislative 
proposal is based on a flawed premise or lacks a firm evidence base, the Crown 
cannot justify its amendment on the basis that other provisions remain in the 
Act which enable it to meet its Treaty  /  ​Tiriti obligations.555 We find the reasoning 
of those Tribunals applicable here. Cabinet’s decision was made on the basis of 
reasoning that was not justified or supported by firm evidence.

We find that, by approving legislative proposals to substantively repeal four 
provisions (subject to Ministerial approval) and to amend Treaty  /  ​Tiriti weightings 
in the affected provisions to no higher than ‘take into account’ on the basis of a 
flawed rationale and in an absence of supporting evidence, the Crown breached 
the principle of good government.

We agree with Crown officials that the bulk of the changes Cabinet agreed to do 
not increase legal certainty. Indeed, when we analysed each change in its statutory 
context, it became clear to us that the proposed changes create legal uncertainty 

554.  Waitangi Tribunal, Ngā Mātāpono Part I, p 74
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(see our discussion in section 4.2.3). We return to this point, and our thoughts on 
the intention behind these amendments, in our findings in chapter 4.

Another notable flaw in the policy development process which informed 
Cabinet’s decision was the lack of quality policy advice provided from within 
Government to ensure that Cabinet made an informed decision. The quality of the 
RIS had suffered due to time constraints and the lack of external engagement with 
Māori. In the words of the quality assurance panel, the RIS was ‘not sufficiently 
developed to form a basis for Ministers to make informed decisions’.556 It is clear to 
us that these time constraints were motivated by a need to place amending legisla-
tion before the House during this term of government, so as to make good on the 
coalition agreement’s commitment.557 In doing so, Cabinet acted in contravention 
of the Crown’s own internal standards of policy making on several levels, which 
we discuss above. The result of this rushed and flawed policy process was that 
Cabinet made a significant policy decision to approve the legislative proposals in 
question without knowing how these changes might affect Māori. The Minister 
himself acknowledged in his Cabinet paper that it ‘has not been possible to fully 
explore or quantify those impacts in the time available and without consultation 
with Māori’.558

In He Whiritaunoka  : The Whanganui Land Report (2015), the Tribunal noted 
that under the principle of good government, the Crown must comply with its 
own ‘rules, laws and standards.’559 In The Māori Wards and Constituencies Urgent 
Inquiry Report (2025), the Tribunal summarised the Crown’s obligation of active 
protection as a ‘proactive’ responsibility which requires the Crown to make deci-
sions informed by appropriate consultation with Māori.560 We explained in chap-
ter 2 that many of the provisions in scope of Cabinet’s decision were inserted into 
legislation because of prolonged advocacy or policy development led by Māori. 
The Tribunal in Hautupua, when considering the disestablishment of Te Aka 
Whai Ora, noted that where policy results from an evidence-based partnership 
approach, it is incumbent on the Crown to follow a similarly thorough process 
when dismantling that policy.561

In discussing the proposed removal of Treaty  /  ​Tiriti provisions from the 
Education and Training Act, in Hūtia te Rito the Tribunal asserted that quality 
policy making requires the Crown to ‘fully engage with the impacts of the policy 
on Māori’ before making decisions.562 The Tribunal noted that the Crown’s duty 
to inform itself of Māori interests is especially relevant when the proposed policy 

556.  Submission 3.1.35(a), p 9
557.  See submission 3.1.35(a), pp 1, 13
558.  Submission 3.1.35(a), p 9
559.  Waitangi Tribunal, He Whiritaunoka  : The Whanganui Land Report, 3 vols (Lower Hutt  : 
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changes relate to provisions which ‘are regarded as a safeguard for Māori interests 
in legislation’.563

The Crown, by its own admission, failed so inform itself before Cabinet took its 
decision on 23 February 2026 because of time constraints and the lack of external 
consultation with Māori. As we discussed above, these time constraints, so dam-
aging to the policy development process, have clearly arisen from a desire to give 
effect to the coalition commitment agreement by at least introducing a Bill to the 
House in this current Parliamentary term. This is not an adequate justification, in 
Treaty  /  ​Tiriti terms, for Cabinet to make such a significant policy decision without 
knowing the impacts of the proposed changes on Māori.

We therefore find that, by approving legislative proposals to amend or repeal 
the provisions in question without adequately informing itself of the effects of the 
changes on Māori or Māori interests, the Crown breached the principles of good 
government and active protection. We also find that, in making its February 2026 
decision, the Crown prioritised coalition agreement commitments over the need 
to make informed policy decisions, in breach of the principles of good govern-
ment and active protection.

The most concerning aspect of the policy process surrounding Cabinet’s 23 
February 2026 decision is, in our opinion, the fact that this significant policy deci-
sion was taken in the complete absence of meaningful engagement with Māori. 
As discussed above, this lack of engagement was inconsistent with internal policy 
guidelines of the Crown and went against the advice of officials. This course of 
action was also contrary to the reform process the Minister himself had proposed 
in his May 2025 Cabinet paper (see section 3.2.1 above). Originally, the Oversight 
Group was meant to ‘form an initial position on preferred options’ for each pro-
vision, at which point Cabinet was to approve engagement with Māori on these 
options. Only then would policy approval for the changes be sought.564 Instead, 
Cabinet took substantive policy decisions on 23 February 2026 to approve the 
amendments in question in the absence of external engagement with Māori. As 
we discussed above, engagement with the National Iwi Chairs Forum prior to 
legislation being introduced, and any engagement with Māori through the select 
committee process, does not compensate for this omission.

We set out leading Tribunal jurisprudence on the Crown’s duties to engage with 
Māori in chapter 1. In He Maunga Rongo  : Report on Central North Island Claims, 
Stage One (2008), the Tribunal considered ‘the Crown’s duty to inform itself of 
the views and wishes of Māori’ as ‘[v]ital to this partnership’.565 The Crown’s duty 
to consult is also linked to the principle of active protection. In the Māori Wards 
report, the Tribunal summarised the Crown’s obligation of active protection as a 
‘proactive’ responsibility which requires the Crown to make decisions informed 
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by appropriate consultation with Māori.566 Appropriate engagement with Māori 
is also an obligation of the Crown under the Treaty  /  ​Tiriti principle of good 
government. In the words of the Tribunal in Ko Aotearoa Tēnei, this principle 
requires the Crown to create ‘transparent policies’ forged within the Treaty/ Tiriti 
partnership.567

The Tribunal in Ko Aotearoa Tēnei also found that there may be some ‘occasions 
in which the Māori Treaty interest is so central and compelling that engagement 
should go beyond consultation to negotiation aimed at achieving consensus, 
acquiescence or consent’.568 Policy development that ‘goes to the heart of the 
Treaty  /  ​te Tiriti relationship’ would be one such instance.569 In He Maunga Rongo, 
the Tribunal explained that where the tino rangatiratanga and kāwanatanga 
spheres of authority are both engaged by a decision, this interface is ‘governed by 
the Treaty principles of partnership and reciprocity’ and requires ‘negotiation and 
compromise on both sides’.570 The Crown’s kāwanatanga right to make laws does 
not supersede tino rangatiratanga – the two spheres of authority must exist in 
equilibrium. As noted by the Tribunal in Ngā Mātāpono Part I  :

Where there is an overlap or intrusion into the rangatiratanga sphere contemplated 
by Crown action or policies, open dialogue and engagement with Māori is required. 
This constitutional positioning of the Treaty  /  ​te Tiriti Māori–Crown relationship 
means that the Crown is required to engage with Māori on such important policies 
and to recognise and give effect to the guarantee of tino rangatiratanga in statute 
law.571

We agree with the Tribunal’s findings in Hūtia te Rito that, before Cabinet 
decided to repeal or otherwise amend Treaty  /  ​Tiriti provisions, the principle of 
partnership required ‘early and meaningful engagement with Māori’.572 The ques-
tion of the way in which Treaty  /  ​Tiriti principles are given legal force is an issue 
that strikes at the heart of the Treaty  /  ​Tiriti partnership. This statutory recognition 
is one of the main mechanisms through which the Crown can ensure its agents 
act consistently with their obligations. Any decision to amend these provisions 
sits squarely at the interface between the tino rangatiratanga and kāwanatanga 
spheres. In excluding Māori from this decision, Cabinet and the Crown unilat-
erally asserted its control over a decision that should have been made through 
co-design and mutual agreement. To exclude Māori from this decision was incon-
sistent with the Crown’s obligations to act in good faith towards its Treaty  /  ​Tiriti 

566.  Waitangi Tribunal, Māori Wards, p 18
567.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuatahi, p 163
568.  Waitangi Tribunal, Ko Aotearoa Tēnei, Te Taumata Tuatahi, p 237  ; see also Waitangi Tribunal, 
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partner, particularly given the previous indications from the Minister that this 
reform process would include more substantive engagement. By making this deci-
sion without informing itself of the views of Māori on the amendments, Cabinet 
also acted inconsistently with the Crown’s duties of active protection and good 
government.

We therefore find that, by making substantive policy decisions to approve the 
legislative proposals in the absence of meaningful engagement with Māori on the 
proposals in question, the Crown breached the Treaty  /  ​Tiriti principles of active 
protection, good government, and it failed to recognise Māori tino rangatiratanga 
in breach of the principle of partnership. This conduct was also inconsistent with 
the Crown’s partnership obligations to act in good faith towards its Treaty  /  ​Tiriti 
partner.

The Tribunal has also been asked to make findings informed by two specific 
legal concepts  : the common law concept of the honour of the Crown, and bad 
faith. As we discussed in section 1.5.2, we see the common law duty of the hon-
our of the Crown as a useful legal concept which connects to the Treaty  /  ​Tiriti 
principles of partnership and active protection. Professor Philip Joseph KC, in 
his expert legal opinion, considered that the Crown had violated the obligations 
associated with this concept by disregarding the findings and recommendations of 
the Tribunal in Ngā Mātāpono Part III. He argued  :

The honour of the Crown means it cannot summarily dismiss, reject or renounce a 
Tribunal recommendation. The correlative duty on the Crown enjoins the responsible 
Minister, genuinely and openly, to weigh the Tribunal’s findings and recommenda-
tions, and come to a reasoned decision as to the government’s proposed action. What 
that action might be is the government’s prerogative. But what it cannot do is sum-
marily or unilaterally dismiss the Tribunal’s report with a closed mind. To do so is a 
breach of fair process and the honour of the Crown.573

When granting this urgent inquiry, Chief Judge Fox noted ‘the decision to 
grant urgency is not a decision to monitor the Crown’s adoption (or not) of prior 
Tribunal recommendations’.574 We therefore do not comment on whether the 
Minister’s decision to disregard the findings and recommendations of the Tribunal 
in Ngā Mātāpono Part I was inconsistent with this common law duty.

However, we still consider that the Crown has violated its duty to act honour-
ably. We have already established that, in making its decision on 23 February 2026, 
the Crown breached the Treaty  /  ​Tiriti principles of partnership, good government, 
and active protection. We further consider that, in making this decision in the 
absence of meaningful engagement with Māori, the Crown acted inconsistently 
with the obligations associated with the honour of the Crown.

We consider that this omission stands in direct contrast with the duties 
expressed in Haida Nation that the Crown must act honourably in its interactions 
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with indigenous peoples.575 The Canadian Supreme Court explained that ‘[n]oth-
ing less is required if we are to achieve “the reconciliation of the pre-existence of 
aboriginal societies with the sovereignty of the Crown” ’.576 In our opinion, honour-
able conduct is also required of the Crown if it is to maintain a mutually beneficial 
relationship with its Treaty  /  ​Tiriti partner. It was not honourable for Cabinet to 
take a policy decision that shaped legislative proposals to significantly amend 
the legal recognitions of the Treaty  /  ​te Tiriti without engaging with Māori. This 
omission was entirely dismissive of the role Māori have to play in the Treaty  /  ​Tiriti 
partnership. We consider the words of Ranginui Walker applicable in this situ-
ation  : ‘No government can ever again rule Maori people while at the same time 
dishonouring the Treaty, for the honour of the Crown itself is at stake.’577 It is obvi-
ous to us that, by taking this decision without consulting its Treaty  /  ​Tiriti partner, 
the Crown has dishonoured the Treaty  /  ​te Tiriti. We discuss below the harm that 
has been caused to the Māori–Crown relationship as a result (see section 3.4.2).

We were also asked to make a finding that the Crown’s conduct was done in bad 
faith. Dr Jones argued  :

The combined effect of the Crown’s actions with respect to the Crown’s Proposals 
and the significance of their ‘wide-ranging impacts on Maori social, cultural, eco-
nomic, and environmental interests’ that the Ministry of Justice admits ‘(i)t has not 
been possible to fully explore’ or ‘quantify’ in the time available, in my view warrants 
the Tribunal’s serious consideration of a rare finding of bad faith if the Crown decides 
to proceed with the proposals. The Crown’s Proposals are the most damaging col-
lection of clear and considered legislative Treaty breaches that I have been asked to 
provide evidence on in my career.578

The Crown’s conduct here constitutes a serious breach of the Treaty  /  ​Tiriti 
principles, as we have already established. We consider that the Crown’s conduct 
amounts to a violation of its duties to act in good faith towards its Treaty  /  ​Tiriti 
partner. However, a finding of bad faith is something different. As we explained in 
chapter 1, bad faith is a specific legal concept characterised by recurring themes, 
including improper purpose, conscious abuse of power, recklessness, misleading 
or deceptive conduct, and disloyalty.579 Many of the claimant and interested party 
witnesses we heard from certainly feel they have been deceived by the Crown and 
by Minister Goldsmith (see section 3.4.2 below).
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However, we do not consider that the evidence before us warrants a finding of 
bad faith. As far as we are aware, the Tribunal has never made such a finding, 
even when explicitly asked to do so in a district inquiry context.580 It is signifi-
cant that the Tribunal, in its examination of truly shameful historic Crown action 
like raupatu or the management of the native school system, has never seen fit 
to make such a finding. We also have been told by Minister Goldsmith that he 
considers the course of action chosen by Cabinet will still allow for any issues with 
the amendments to be appropriately remedied by the select committee process.581 
While we disagree, we cannot say that the Minister has been intentionally decep-
tive or abused his power. We do consider that the Crown should have been far 
more transparent about the ongoing policy process, and that the Minister and 
Cabinet have been reckless in making these decisions without being adequately 
informed about their potential impacts on Māori. However, we do not consider 
this satisfies the specific requirements of a finding of bad faith.

This is not to detract from the significance of the breaches of Treaty  /  ​Tiriti 
principles the Crown has committed through Cabinet’s decision. That decision is 
completely at odds with the Crown’s Treaty  /  ​Tiriti obligations.

In summary, we find that, through Cabinet’s decision on 23 February 2026, the 
Crown  :

ӹӹ breached the Treaty  /  ​Tiriti principle of good government by approving 
legislative proposals to substantively repeal several provisions (subject to 
Ministerial approval) and to amend Treaty  /  ​Tiriti weightings in the affected 
provisions to no higher than ‘take into account’ on the basis of a flawed 
rationale and in an absence of supporting evidence  ;

ӹӹ breached the Treaty  /  ​Tiriti principles of good government and active pro-
tection by approving legislative proposals to amend or repeal the provisions 
in question without adequately informing itself of the effects of the changes 
on Māori or Māori interests  ;

ӹӹ breached the Treaty  /  ​Tiriti principles of good government and active pro-
tection by prioritising coalition agreement commitments over the need to 
make informed policy decisions  ; and

ӹӹ breached the Treaty  /  ​Tiriti principles of active protection, good government, 
and failed to recognise Māori tino rangatiratanga in breach of the principle 
of partnership by making substantive policy decisions to approve the legis-
lative proposals in the absence of meaningful engagement with Māori on 
the proposals in question. We also consider this omission to be inconsistent 
with upholding the honour of the Crown.

3.4.2  Findings of prejudice
Here, we discuss the prejudice arising from Cabinet’s February 2026 decision 
and the breaches of Treaty  /  ​Tiriti principles therein. The most obvious prejudice, 
clear to us during our hearings, is the damage to the Māori–Crown relationship. 
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Cabinet’s decision comes despite Māori resistance to the Treaty Clause Review 
process, as captured in the Ngā Mātāpono Part  I and Ngā Mātāpono Part  III 
reports. The Crown has nonetheless proceeded with the reforms, and it appears 
as though these legislative proposals will be introduced to the House imminently. 
Rowena Tana placed these latest proposals in the wider context of the actions of 
the current Government, many of which have resulted in discrete Tribunal inquir-
ies and findings of Treaty  /  ​Tiriti breach.582 This is the latest instance in a pattern of 
Crown behaviour which has forced Māori to spend their time and effort advocat-
ing for their interests. As she explained  :

This urgent inquiry does not arise in isolation. It is the latest in a series of reforms, 
reviews, repeals, and policy decisions over the last three years that have required 
Māori to respond urgently to protect our rights, our institutions, and the place of te 
Tiriti in law and public life. We have had to keep defending te Tiriti, our rangatira-
tanga, and the protections our people have fought for over many generations. That is 
not how a treaty partnership should operate.583

These efforts come at a cost. Instead of forging ahead in the development of the 
Māori–Crown relationship and working towards mutually beneficial outcomes, 
Māori have had to spend their time pushing back against this regressive Crown 
reform policy. Ms Flavell captured this well when discussing her current experi-
ence as Chief Executive Officer of Te Whakakitenga o Waikato  :

I can say at least 50 percent [of our time] at the moment [is] just holding people to 
account[.] Even me diving into technical issues, that’s not where I should be spending 
my time. If I’m honest, I should be focusing on the more strategic outputs and aspir-
ations [to] support our tribal aspirations but in fact I’m spending a lot of time reacting 
and protecting our interests.584

A consistent view held by claimant and interested party witnesses in our inquiry 
was that, by agreeing to the proposals, Cabinet had disregarded the Māori–Crown 
relationship and rejected its own Treaty  /  ​Tiriti obligations. As we discussed 
above (see section 3.3.2(1)), several witnesses in our inquiry doubted the Crown’s 
articulation of the rationale for the repeals. Huhana Lyndon considered that these 
proposals were driven by ‘a wider, divisive, ideology-driven approach that turns 
its back on Crown–Māori relationships, and that will become this government’s 
legacy.’585 Ms Coates placed the Crown’s decision in a wider context of historical 
Crown dismissal of Treaty  /  ​Tiriti obligations in the face of political objectives  :

582.  Document A24, pp 1–3
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When Ministers point to ‘political’ coalition arrangements as justification, it dem-
onstrates how cheaply our foundational constitutional document can be traded for 
political power. Te Tiriti ought not to be treated as a negotiable political commodity 
– something capable of being bargained away in coalition negotiations in exchange 
for governmental office.

Politics, from a Treaty partnership perspective, should never be an excuse for 
Treaty inconsistency. It was not an adequate excuse when the politics of the day drove 
raupatu. It was not an excuse when state education policy stripped te reo Māori from 
our tongues. It was not an excuse when Parliament vested the foreshore and seabed in 
the Crown. And it is not an excuse now.586

Other witnesses considered that these proposed reforms amounted to a pro-
gression of the Treaty Principles Bill by another name.587 Moe Milne characterised 
this as fraudulent behaviour on the part of the Crown. In her words  :

This is a big deal. I believe the Government has lied to us. When we made submis-
sions on the Treaty Principles Bill, the Government told us not to worry, that the Bill 
would not go ahead. Instead, the Government has quietly progressed the Treaty clause 
review in the background. It has done this without any consultation or participation 
being sought from treaty partners like Ngāti Hine. I believe the Treaty Principles Bill 
was a smoke screen for the Treaty clause review.588

The damage already done to the Māori–Crown relationship was made most obvi-
ous to us through evidence given on behalf of several groups.

The National Iwi Chairs Forum is the national-level Māori body which the 
Crown most consistently engages with on significant policy matters affecting 
Māori. This is evidenced by the fact that it was the sole Māori body the Crown 
chose to consult with prior to the introduction of any amending legislation. It is 
significant that Professor Mutu, co-chair of Pou Tikanga, believed that Minister 
Goldsmith would like to see ‘the doctrine of discovery fully entrenched in this 
country and the preservation and the continuation of the normalisation of racism 
against Māori in this country.’589 Such a statement is testament to the low-trust 
environment created by the Crown’s actions – and indeed, Mr Morgan, Chair of 
Pou Taiao within the National Iwi Chairs Forum, described the Crown as ‘com-
pletely untrustworthy’ during our hearing.590

In the Statement of Engagement agreed between the Crown and the National 
Iwi Chairs Forum, the Crown commits to engaging ‘with the Forum as a collective 
of Tiriti partners’, and that this engagement will be ‘conducted in good faith, with 
respect, openness and integrity.’591 That relationship, an essential thread within the 
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Treaty  /  ​Tiriti partnership, has been severely compromised by the Crown’s conduct 
in progressing these legislative proposals. Mr Morgan and Ms Flavell, speaking on 
behalf of both Waikato-Tainui and the National Iwi Chairs Forum, summarised 
the damage thus  :

The Crown’s current indifference and neglect in respect of both its te Tiriti obliga-
tions and the trust placed in the Crown by iwi and Maaori under te Tiriti, reveals 
the Crown to be a Te Tiriti partner without honour. Waikato and the NICF considers 
that the Crown should act quickly to restore iwi and Maaori confidence in its cred-
ibility as a te Tiriti partner by abandoning the present proposals, or risk losing its own 
legitimacy.592

The fact that this view is also shared by Waikato-Tainui, one of the largest 
settled iwi in the country, is also significant. During our hearings, Mr Morgan 
explained that while the iwi does not typically engage in Tribunal proceedings, it 
had participated ‘because of [its] sheer concern and huge disappointment about 
the constant change of this government’, a concern the iwi had not had under the 
various governments of the last 30 years.593 Mr Morgan and Ms Flavell considered 
that the Crown’s proposals represented ‘an undermining of the fundamental com-
mitment that was expressly affirmed in our Treaty settlements, namely, an ongoing 
and living partnership between the Crown and Waikato under Te Tiriti o Waitangi 
and its principles. The same will be true for iwi across the motu’.594

Not only has trust been eroded within the longest-standing settlement relation-
ship in Aotearoa New Zealand, but it has also been undermined within recently 
established settlement relationships. We heard evidence from Charlie Rahiri, 
Chair of the Ngā Hapū o Ngāti Ranginui Settlement Trust, who explained that, 
in Ngāti Ranginui’s 2012 deed of settlement with the Crown, the Crown commit-
ted to establishing a new relationship, based on ‘mutual trust, co-operation and 
respect for Te Tiriti and its principles’.595 This settlement was given formal effect 
just over a year ago through the Ngā Hapū o Ngāti Ranginui Claims Settlement 
Act 2025.596 Despite these recently made commitments, Mr Rahiri explained that 
this relationship had already been eroded  :

In May 2025 during the third reading of our Claim Settlement Bill, Minister Paul 
Goldsmith stood in Parliament and acknowledged the Crown’s historic wrongdoing. 
He said  : ‘This has been a long time coming and I thank Ngā Hapū ō Ngāti Ranginui 
Settlement Trust and the negotiating team for their enduring efforts.’

He acknowledged the devastation inflicted upon our people during the New 
Zealand Wars in Tauranga and the subsequent Bush Campaign. The Crown inflicted a 

592.  Document A43, p 34
593.  Transcript 4.1.1, p 205
594.  Document A43(b), p 3
595.  Document A41, p 4
596.  Document A41, p 4
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scorched earth campaign that devastated the hapū of Ngāti Ranginui and he promised 
a new relationship.

No settlement can fully compensate the Crown’s injustices but it does represent a 
commitment to establish a partnership that begins to restore the Crown relationship 
with Ngāti Ranginui. Yet today the same government is dismantling the very Treaty 
protections that gave meaning to those words. This is not restoration. This is not ful-
filling a promise. Quite simply it is regression.

The proposed reform is a retreat from te Tiriti. It risks re-establishing the narrow 
perceptions and negative treatment of te Tiriti that have harmed Ngāti Ranginui, all 
of Māori actually for generations. And further, the Crown is now repeating the very 
behaviours it apologised for. Instead of healing past reaches, it is aggravating them.597

We discuss the practical consequences of these changes on the stability of 
Māori–Crown relationships in more depth in section 4.2.4(3), but note here that 
trust has also been compromised between the Crown and Māori groups who 
have not reached settlement. This included evidence from Ngāti Torehina Ki 
Matakā – a hapū currently in the middle of settlement negotiations.598 Herbert 
Rihari, negotiator for Ngāti Torehina Ki Matakā, described these proposals as an 
‘underhanded manipulation of ordinary kiwi sensibilities’, which ‘sow[s] seeds of 
discontent, fear and division against the vision of Te Tiriti o Waitangi that Ngāti 
Torehina ki Matakā holds’.599 Given that Minister Goldsmith is also the current 
Minister for Treaty of Waitangi Negotiations, we doubt that these proposals will 
benefit ongoing settlement discussions, given the low-trust environment created 
by Cabinet’s decision.

Ngāti Hine, the claimants in this urgent inquiry, are also an unsettled hapū. 
Ms Milne, speaking on behalf of Ngāti Hine, described it as ‘shocking’ that one 
party to the Treaty  /  ​Tiriti partnership would review the legislative recognitions 
that underpin that partnership without having a ‘transparent discussion’ with 
the hapū.600 In her words, this transgressed ‘the very terms’ of the Treaty  /  ​Tiriti 
partnership.601

In this way, the Crown’s breaches of the Treaty  /  ​Tiriti through Cabinet’s February 
2026 decision have already caused significant prejudice to the Māori–Crown rela-
tionship. If the Crown is interested in salvaging this relationship, it should heed 
our recommendations – which we set out in chapter 5.

The other key thread of prejudice which Cabinet’s decision has caused is distress 
and uncertainty amongst Māori as to the future legislative protection of their inter-
ests. It is important to remember that the scope of Cabinet’s decisions was only 
revealed to the claimant community on 15 May 2026 (see section 3.2.15). Even with 

597.  Transcript 4.1.1, p 158
598.  ‘Te Whakaaetanga’, Te Tari Whakatau  /  ​Office of Treaty Settlements and Takutai Moana, 

https://whakatau.govt.nz/​te-tira-kurapounamu-treaty-settlements/​find-a-treaty-settlement/​nga-
hapu/​te-whakaaetanga, accessed 28 July 2026

599.  Document A38, p 6
600.  Document A2, pp 1–2
601.  Document A2, p 2
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that information, the precise wording of legislative amendments is unknown (see 
section 1.1.2). Māori continue to have limited knowledge of the proposed changes 
to the legislative provisions which they rely upon day to day for the advancement 
and protection of their Treaty  /  ​Tiriti interests. This prejudice has been com-
pounded by the Crown’s decision not to consult meaningfully with Māori about 
the impacts of the amendments in advance of legislation being introduced to the 
House. As Dr Jones explained, ‘this breach of the Crown’s duty of consultation is 
on its own a significant source of real prejudice to Māori because the particular 
impacts of each repeal or amendment will only be explored after implementation’ 
[emphasis in original].602 We agree. In the absence of quality policy advice or con-
sultation, Māori will have to wait to see what the effects of the changes will be until 
after any amending legislation is passed, increasing uncertainty.

We discuss our view on the potential impacts of these amendments, if passed, 
on the working relationships between various Māori groups and the Crown in 
chapter 4 (see sections 4.2.4(2) and 4.3.1). However, we note here that Cabinet’s 
decision has created significant distress across several Māori groups that legislative 
protections of their interests will be compromised.

This uncertainty was apparent in the evidence of the Ngāti Hine claimants. Ms 
Tana explained that, for Ngāti Hine, ‘te Tiriti is not just a legal instrument, a policy 
setting, or a line in legislation that can be lowered, softened, removed, or rear-
ranged depending on the political mood of the Government of the day’. She told 
us that the proposed changes ‘cut so deeply’ because ‘the Crown is challenging the 
place of te Tiriti in the legal system and with it, the force of the promises made 
to our tūpuna’.603 Mr Shortland explained that the strong ‘give effect to’ Treaty  /  ​
Tiriti provisions give us ‘some assurance that the Crown is serious about its Tiriti 
obligations and that it does not intend to repeat past breaches’.604 Given these pro-
posals, the risk of such past breaches being repeated has increased.605 Ms Milne 
told us that she was ‘extremely worried and upset about the impact the proposed 
changes to treaty clauses in legislation will have for Māori across the board.’606 
Other witnesses for Ngāti Hine told us that ‘[y]ears of negotiated environmental 
relationships risk being turned into processes that agencies acknowledge without 
properly following.’607

Many interested party witnesses we heard from discussed their fears that their 
ongoing workstreams with the Crown will be compromised by these changes. 
Quentin Parr, on behalf of Ngāti Hikitanga, explained that the proposals create 
‘a state of legal instability where a hapū can no longer trust the longevity of any 
agreement signed with a Crown agency or local authority.’608 Tracy Hillier, speak-
ing on behalf of Ngāi Tamahaua, believed that ‘[a]ny weakening of contemporary 

602.  Document A58, p 26
603.  Document A24, p 2
604.  Document A1, p 2
605.  Document A1, p 2
606.  Document A2, p 2
607.  Document A27, p 15
608.  Document A16, p 3
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statutory mechanisms for engagement risks entrenching the same pattern’ of 
established historical Crown Treaty  /  ​Tiriti breaches ‘where Crown decision-
making takes precedence, and hapū rights and tikanga are treated as secondary’.609 
Kipa Munro of Ngāti Rēhia was concerned that the contracts with the Crown 
which the hapū is heavily dependent on in health, education, arts, and environ-
mental initiatives are at risk.610

Professor Mutu expressed her concerns about the risks created for Ngāti Kahu 
by these proposals  :

What little protection and consideration we are afforded through the current Treaty 
provisions will be dismantled one piece at a time until nothing remains, and once 
again our ability [to] influence the fate of people, our whenua, our moana, our taonga 
and all that we hold dear will be determined at the unrestrained discretion of the 
Crown.611

In this way, Cabinet’s decision in February has created significant prejudice for 
Māori. The Māori–Crown relationship, already in a fragile state, has suffered yet 
more damage. The Treaty  /  ​Tiriti rights of many Māori groups currently exist in 
a state of limbo – they know that important legislative Treaty  /  ​Tiriti protections 
are changing, but they do not know precisely how, and do not yet know what on-
the-ground impacts the changes will have. The fact that many witnesses we heard 
from fear the worst is unsurprising, particularly considering the effects Māori 
have already experienced when Treaty  /  ​Tiriti recognitions in legislation have been 
weakened (see section 2.4.3).

Cabinet’s decision to approve these substantive legislative proposals will have 
further consequences if amending legislation, consistent with the proposals, is 
passed. Any future prejudice which arises from such enactment is itself a thread 
of prejudice that can be traced back to Cabinet’s decision. However, we do not 
comment on those impacts here. In the next chapter, we consider the effects of 
these proposed changes if passed, and whether, in light of these potential impacts, 
passing these amendments would constitute further breaches of the principles of 
the Treaty  /  ​te Tiriti.

609.  Document A30, p 2
610.  Document A49, p 5
611.  Document A31, p 19
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CHAPTER 4

THE IMPACT OF THE PROPOSED AMENDMENTS

4.1  Introduction
In the previous chapter, we considered the policy process which surrounded 
Cabinet’s February 2026 decision to amend Treaty  /  ​Tiriti provisions across the 18 
statutes relevant to this inquiry. We concluded that the flawed policy process, and 
in particular the lack of meaningful consultation with Māori which characterised 
it, meant that Cabinet’s decision constituted a breach of Treaty  /  ​Tiriti principles. 
The proposals in question were approved by Cabinet despite being developed 
under a highly restricted timeframe, in the absence of quality policy advice and 
meaningful consultation with Māori. The proposals to repeal provisions and to 
lower Treaty  /  ​Tiriti weightings were also premised on flawed rationales. In this 
chapter, we turn to consider the substantive impacts of the proposed amendments. 
In light of the potential effects of these changes on Māori, if the Crown were to 
enact the amendments as currently proposed, would this amount to a breach of 
Treaty  /  ​Tiriti principles  ?

As we discussed in chapter 1, there are a range of different kinds of changes 
currently contemplated by Cabinet, and by the Minister of Justice as he has made 
further decisions pursuant to Cabinet’s authorisation. Of these multi-faceted 
proposals, there are two kinds of changes pursued which we consider to be the 
most significant  : the proposed repeals and the proposal to lower Treaty  /  ​Tiriti 
weightings in affected provisions to be no higher to ‘take into account’. We also 
note that the latter change has been adopted by Cabinet as a default preference 
when it comes to Treaty  /  ​Tiriti provisions in future legislation. These repeals and 
Treaty  /  ​Tiriti weighting proposals were the subject of the bulk of the claimant 
and interested party evidence. As such, we conduct analysis and make findings in 
this chapter specific to these proposals. Within that analysis, we first consider the 
legal and practical effect of the changes in their particular statutory context. We 
then turn to the cumulative effect of these changes when considered as a whole 
in section 4.2.4, before setting out our Treaty  /  ​Tiriti findings in section 4.3. We 
note that in February 2026 Cabinet also decided to make significant amendments 
to the Education and Training Act 2020, including repeal and changes to Treaty  /  ​
Tiriti weightings in various provisions. We do not discuss these changes in this 
chapter, nor make findings on them, as the Education and Training Act is beyond 
the scope of our inquiry. As was noted in the memorandum issued at the outset of 
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this inquiry, we will not be revisiting the findings of the Tribunal in the Hūtia te 
Rito o te Harakeke, kei Hea te Kōmako e Kō  ? report.1

However, other changes are also currently proposed. The way the Treaty  /  ​Tiriti 
texts are referenced in provisions is to be changed (see section 1.1.2). Specification 
of section 8 of the Hazardous Substances and New Organisms Act 1996 is cur-
rently proposed. At this stage, it is unclear how this provision will be specified (see 
section 1.1.2(3)). We also know the Crown intends to amend provisions in four 
statutes to ‘avoid the implication that those entities have direct Treaty obligations’, 
but we have been given no further detail about the changes.2 Several Treaty  /  ​Tiriti 
provisions are proposed to be converted to ‘standard form’ descriptive provisions. 
However, the Tribunal is unaware of what form these descriptive provisions will 
take (see section 1.1.2(7)). Other, more technical changes are also likely to arise as 
drafting of any amending legislation progresses (see section 1.1.2(8)). Given the 
absence of information we have about these proposals, we do not conduct Treaty  /  ​
Tiriti analysis about these potential changes – nor do we make findings. Our brief 
observations on some of the proposals are, however, included in section 4.4 below.

4.2   Are the Proposed Reforms Treaty / ​Tiriti-Consistent ?
We now turn to analyse the potential impact of the proposed repeals and the 
Treaty  /  ​Tiriti weighting changes, with a view to determining whether, considering 
these risks, the enactment of these legislative changes would constitute a breach 
of Treaty  /  ​Tiriti principles. The Crown has argued that the ‘Tribunal must keep 
in mind’ that the legislative proposals are not yet finalised (see section 4.2.1(2)).3 
The Crown argued that ‘the legal effects of the proposed changes will involve a 
degree of speculation, as further decisions remain and legislation has not yet been 
enacted.’4 We consider this argument of the Crown to be irrelevant for the pur-
poses of the Tribunal’s jurisdiction to inquire into the claim issue before us. As we 
explained in section 1.3, the Tribunal is explicitly authorised to inquire into claims 
concerning proposed future Crown action, as well as past Crown action.5 For the 
purposes of this chapter, the proposed Crown action we are inquiring into are the 
legislative proposals as most recently summarised by the Minister of Justice on 25 
June 2026. We will be assessing the reform proposals for Treaty  /  ​Tiriti consistency 
in light of the potential impacts of these proposals, based on what we know about 
the changes at the time of writing, this form of analysis is clearly contemplated by 
the Treaty of Waitangi Act 1975.

The Crown also argued the effect of these changes ‘cannot be examined in isola-
tion from their statutory scheme and context’.6 We agree in part with the Crown 
that much of the impact of these proposals does turn on their specific effect within 

1.  Memorandum 2.5.7, p 4
2.  Submission 3.4.45(a), p 32
3.  Submission 3.3.51, p 13
4.  Submission 3.3.51, p 13
5.  Treaty of Waitangi Act 1975, s 6(1)(c)
6.  Submission 3.3.51, p 2
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the statutory scheme affected, and we conduct specific statutory analysis below 
accordingly (see sections 4.2.2(2) and 4.2.3(2)). In those sections, we closely con-
sider the wider statutory context of the statutes affected, and also consider relevant 
legislative history.7 We also consider the relevant official advice on the proposed 
changes, as well as claimant and interested party evidence about the risks posed by 
these legislative changes.

The Crown also argued the ‘focus of this inquiry is not upon policy settings 
per se but upon potential identifiable impacts of legislative reform upon particular 
decision-making.’8 Counsel for the New Zealand Māori Council saw this argument 
as a reductive conceptualisation of the inquiry.9 We agree. This inquiry is not only 
concerned with the impacts of these changes on specific decision-making and 
statutory processes, but also with the cumulative effect of the proposed changes 
and their potential prejudice to Māori.10 This is reflected in our analysis in section 
4.2.4 below.

4.2.1  The parties’ positions
(1)  The claimants’ and interested parties’ position
The claimants and interested parties to this inquiry unanimously argued that, 
were the proposed reforms to be enacted, this would constitute a breach of Treaty  /  ​
Tiriti principles.

The claimants and interested parties stressed in their submissions that the con-
stitutional significance of Treaty  /  ​Tiriti provisions is at the heart of this inquiry.11 
Annette Sykes, on behalf of three interested parties, submitted that Treaty  /  ​Tiriti 
provisions ‘are the partial statutory recognition of constitutional obligations that 
exist independently of their legislative expression.’12 Counsel for Huhana Lyndon 
further argued that ‘Treaty clauses are constitutionally significant protections for 
Māori participation, recognition, and accountability within public law and gov-
ernance systems.’13 In their joint closing submissions, counsel for Ngāti Rēhia and 
Ngāi Te Hapū endorsed the insight of Ngāti Hine’s expert witness Natalie Coates 
on the important role legislative provisions for the Treaty  /  ​te Tiriti play in estab-
lishing Treaty  /  ​Tiriti obligations within government.14 Counsel for Jack McDonald 
and Māori members of the Public Service Association submitted similarly that 
Treaty  /  ​Tiriti provisions ‘guide statutory interpretation, inform the exercise of 
statutory discretion, constrain Crown decision-making, require consideration 

7.  Submission 3.3.51, p 15
8.  Submission 3.3.51, pp 19–20
9.  Submission 3.3.56, p 3
10.  See appendix III for the Tribunal’s statement of issues and in particular issue question (h)  : 

‘What real and  /  ​or potential prejudice (in addition to the impact on mana, rangatiratanga, and part-
nership) arises for Māori from the proposed reforms  ?’

11.  Submissions 3.3.3, 3.3.5, 3.3.10, 3.3.11, 3.3.15, 3.3.16, 3.3.18, 3.3.19–3.3.22, 3.3.25, 3.3.28, 3.3.30, 
3.3.313.3.33, 3.3.35–3.3.37, 3.3.39, 3.3.40, 3.3.41, 3.3.42, 3.3.44, 3.3.45, 3.3.46–3.3.48, 3.3.50, 3.3.56, 3.3.62

12.  Submission 3.3.30, p 4
13.  Submission 3.3.10, p [6]
14.  Submission 3.3.47, p 11
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of Māori rights and interests and recognise the constitutional significance of Te 
Tiriti within each legislative regime.’15 More specifically, it was argued that Treaty  /  ​
Tiriti provisions ‘translate a constitutional commitment into practical administra-
tive obligations within the public service.’16 Counsel for the Ngāti Hine claimants 
emphasised the nature of the Treaty  /  ​te Tiriti as a ‘kawenata tapu’ for Ngāti Hine, 
and submitted that ‘[f]rom this perspective, the reforms are viewed not only as a 
legislative change but as conduct affecting the integrity of the relationship estab-
lished through te Tiriti itself.’17

The claimants and interested parties emphasised that Treaty  /  ​Tiriti provisions 
have been introduced to statutory regimes deliberately and carefully over time. 
Counsel for the Māori members of the Public Service Association argued that 
these provisions reflect a long history of jurisprudential and constitutional devel-
opment, advocacy, struggle and compromise.18 Treaty  /  ​Tiriti provisions have been 
‘debated and forged by successive governments .  .  . to elevate the legal effect of 
Te Tiriti where Māori equity is needed most, such as environmental protection, 
criminal justice, health, mental health, education, the care of children, and in 
today’s environment, climate change.’19 Counsel for the Smokefree Aotearoa claim 
noted that the inclusion of a Treaty  /  ​Tiriti provision in the Smokefree Products 
and Regulated Environments Act was one such ‘hard fought for’ outcome that 
followed decades of advocacy.20 Counsel for Ngāti Torehina ki Matakā submitted 
that the legislative provisions for the Tiriti  /  ​Treaty-based rights and interests that 
exist today across a range of social and health legislation, ‘play an imperfect but 
material role in the preservation of life over death for Māori.’21

A strong theme in the submissions before us was the concern that the cumula-
tive effect of the amendments would reduce the significance of the Treaty  /  ​te Tiriti 
constitutionally in law and in public administration.22 As Counsel for Huhana 
Lyndon submitted, the proposed reforms ‘risk undermining decades of constitu-
tional and jurisprudential development recognising Te Tiriti o Waitangi within 
New Zealand law.’23 The reforms would also ‘materially weaken the legal and 
constitutional effect of Treaty clauses and are inconsistent with Treaty principles, 
including partnership, active protection, participation, and good faith.’24

Counsel for Ngāti Rēhia and Ngāi Te Hapū argued that the proposed reforms 
amount to a ‘unilateral redefinition’ of the Treaty  /  ​Tiriti relationship between 
Māori and the Crown.25 The legal duties of the Crown would be lowered,26 and 

15.  Submission 3.3.30, p 9
16.  Submission 3.3.45, p 19
17.  Submission 3.3.28, p 23
18.  Submission 3.3.45, p [2]  ; submission 3.3.29, pp 4, 11
19.  Submission 3.3.45, p 2
20.  Submission 3.3.29, pp 4, 11
21.  Submission 3.3.32, p 19
22.  Transcript 4.1.1, pp 129, 135, 175  ; doc A29, pp 31, 33–34
23.  Submission 3.3.10, p [2]
24.  Submission 3.3.10, p [6]
25.  Submission 3.3.47, p 16
26.  Submission 3.3.18, p 9
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the ‘normative and operational framework through which Treaty obligations are 
presently recognised and implemented throughout the machinery of government’ 
weakened.27 Meanwhile, in the words of counsel for Ngāti Kahu, the repeal or scal-
ing back of existing Treaty clauses ‘risks diminishing the strength, variability, and 
context-specific application of Treaty obligations across the statute book.’28 In the 
claimants’ and interested parties’ view, the reforms would breach the principle of 
equity by reducing the ‘capacity of legislative and policy frameworks to address 
persistent inequities experienced by Māori across a range of social, cultural, eco-
nomic, and environmental areas’. The reforms would also breach the principle of 
equity due to the ‘disproportionate impact on Māori because Māori are the group 
most affected by the weakening and removal of treaty protections’.29

On the outright repeal of relevant Treaty  /  ​Tiriti provisions, the claimants and 
interested parties argued that the Crown’s Treaty/ Tiriti obligations would remain, 
but that repealing the provisions ‘removes the cause of action through which 
Māori enforce them, erodes the institutional architecture within which Crown 
agencies act on those obligations and signals as this Government intends, that the 
Treaty relationship is contingent on parliamentary majority.’30 Counsel for Ngāi 
Tamahaua and Ngāti Kahu submitted that these repeals would ‘unequivocally 
increase legal uncertainty, disrupt agency practice and place greater burdens on 
Māori to hold the Crown to account.’31 Agencies may instead ‘adopt ad hoc and 
divergent policy approaches to Treaty  /  ​Tiriti considerations leading to inconsist-
ent decision-making and fragmentation of practice.’32

Counsel for a number of interested parties submitted that the absence of such 
Treaty  /  ​Tiriti provisions in legislation makes it difficult for the courts to enforce 
Treaty  /  ​Tiriti protections.33 However, as counsel for the New Zealand Māori 
Council acknowledged, it is still possible for the courts to provide for Treaty  /  ​Tiriti 
rights and interests where Treaty  /  ​Tiriti provisions have been repealed.34 In this 
context, counsel submitted that there is no way to know for sure what the courts 
would do in the absence of any statutory direction, increasing the uncertainty cre-
ated by the proposed repeals.35

On the issue of amending the Treaty  /  ​Tiriti weighting of provisions to no higher 
than a ‘take into account’ standard, a number of interested parties canvassed 
the differences in wording of Treaty  /  ​Tiriti provisions and their implications.36 
Ms Sykes submitted that statutory language determines ‘different levels of legal 

27.  Submission 3.3.21, p 20  ; see also submission 3.3.47, p 27
28.  Submission 3.3.9, p 2
29.  Submission 3.3.28, pp 16, 19
30.  Submission 3.3.30, p 4
31.  Submission 3.3.41, p 9
32.  Submission 3.3.41, p 10
33.  Submission 3.3.11, p 2  ; submission 3.3.12, p [3]  ; submission 3.3.13, pp 2–4  ; see also submission 

3.3.34 generally
34.  Submission 3.3.15, p 8
35.  Submission 3.3.15, p 8
36.  Submissions 3.3.30, 3.3.45, 3.3.50, 3.3.53
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obligation and accountability.’37 In particular, she noted that a statutory require-
ment to ‘give effect to’ the Treaty  /  ​te Tiriti ‘requires decision makers to actively 
implement Treaty obligations and justify any departure from them’, whereas 
‘a requirement to merely “take into account” Treaty principles permits decision 
makers to acknowledge Treaty interests and nevertheless proceed in a contrary 
direction.’.38 In the claimants’ and interested parties’ view, the Crown’s policy of 
replacing current provisions with a lower ‘take into account’ standard would 
therefore permit decision-makers to acknowledge and record Treaty  /  ​Tiriti prin-
ciples and ‘nevertheless subordinate them to competing political, commercial, or 
administrative priorities.’39 By standardising provisions to ‘take into account’ as the 
default or maximum obligation on decision-makers, the Crown is proposing ‘an 
upper limit on all Treaty provisions’, which counsel said will permit ‘Māori rights 
and interests to be subjugated to any and all “relevant factors” with seemingly 
unlimited discretion to do so being afforded to decision makers.’40

Counsel Janet Mason, representing a number of interested parties, argued 
that the application of this approach ‘to future legislation will have the effect of 
pre-determining that Parliament, and therefore the Crown, will never intend for 
Te Tiriti to apply in any context beyond being a mere relevant factor in decision 
making’.41 Māori would be prejudiced because ‘standardising all Treaty clauses to 
“take into account” ’ would ‘systematically recalibrate the intensity of statutory obli-
gations’, and ‘reduce provisions that currently operate as substantive constraints on 
power into provisions that impose only procedural obligations of consideration’.42 
Counsel for the New Zealand Māori Council submitted that ‘weakening Treaty 
clauses’ also risks ‘creating a broader chilling effect within the public service’.43 In 
addition, some claimant and interested party counsel also canvassed the impacts 
relating to specific statutory regimes and sectors at issue in these reforms, such 
as health, education, environment, and data sovereignty.44 Counsel for claimants 
and interested parties submitted that the proposed reforms would prejudice Māori 
through ‘the weakening of legal protections, accountability mechanisms, and 
avenues through which Te Tiriti obligations are recognised and enforced’.45 The 
claimants and interested parties submitted that this prejudice would be cumula-
tive, although not fully quantifiable.46 Ms Mason, for example, argued that the 
prejudice would be ‘cumulative, financial, constitutional and inter-generational’.47 

37.  Submission 3.3.30, p 9
38.  Submission 3.3.30, p 9
39.  Submission 3.3.10, p [5]
40.  Submission 3.1.13, p 6. We note this ‘upper limit’ is referred to by counsel as the Crown’s stand-

ardisation approach. See also submission 3.1.13 pp 1, 3, 7.
41.  Submission 3.3.13, p 7  ; see also submission 3.3.50, pp 33, 35, 120  ; submission 3.3.36, pp 3, 11–12, 

14–15, 17–19
42.  Submission 3.3.41, p 11
43.  Submission 3.3.36, p 14
44.  Submission 3.3.50, pp 6–7, 63  ; see also submission 3.3.3, pp 20, 22–23  ; submission 3.3.30, p 3
45.  Submission 3.3.30, p 18
46.  Submission 3.3.30, p 14  ; see also submission 3.3.40, p 10  ; submission 3.3.47, p 28
47.  Submission 3.3.50, p 123
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Ms Sykes argued that, without specific Treaty statutory accountability mechan-
isms, the Crown’s obligations would operate less effectively in practice.48 Counsel 
for Ngāti Rēhia and Ngāi Te Hapū submitted that the Crown’s policy would limit 
‘the effects and relevance of te Tiriti  /  ​the Treaty in law’, and that this would preju-
dice Māori by making their rights and interests ‘easier to overlook, override, or 
ignore in practice’.49 The reforms would ‘fundamentally undermine te Tiriti  /  ​the 
Treaty partnership by transforming it from a source of enforceable obligations 
into a discretionary consideration, entrenching power and exposing their hapu to 
irreversible cultural, environmental, and socio-economic harm.’50

We received a range of submissions addressing the practical impact of the pro-
posed reforms. Counsel for Ngāti Kahu and Ngāi Tamahaua submitted that the 
reforms introduce ‘a standardised approach that may operate as a ceiling on Treaty 
recognition, with the effect that reduced protection and recognition becomes 
normalised over time’.51 Claimant and interested party counsel addressed the 
negative effect of the reforms on Māori groups (especially those operating outside 
a settlement framework) attempting to use Treaty  /  ​Tiriti provisions to support 
their work programmes, as well as the chilling effect on officials within govern-
ment departments seeking to ensure Treaty  /  ​Tiriti compliance.52 Counsel for the 
Ngāti Hine claimants submitted that Treaty  /  ​Tiriti provisions ‘shape how Crown 
agencies engage with Māori, how services are commissioned and delivered, how 
environmental and land-use decisions are made, and how accountability to treaty 
principles is maintained across public institutions.’ In this context, weakening 
those provisions would risk reducing Māori participation and influence. Claimant 
counsel further emphasised that these changes, if enacted, would ‘jeopardise 
the practical protections for Ngāti Hine, their whenua and taonga.’53 Counsel 
for Māori members of the Public Service Association cited relevant examples of 
the impacts of weakened Treaty standards across different government agencies, 
arguing that these changes would ‘jeopardise policy approaches and regulatory 
frameworks that are designed to reduce disparities and improve Māori economic, 
social, and cultural outcomes’. It would also ‘represent a systemic downgrading of 
Crown commitment to, and resourcing of, Te Tiriti compliant public policy.’54

In respect of the health sector, the claimants and interested parties argued that 
Māori would be prejudiced by the inappropriate repeal or weakening of Treaty 
clauses in health sector legislation. Counsel for the Wai 3351 claim submitted that 
‘Treaty standards are not abstract in the health system. When the Crown signals 
that te Tiriti does not matter, the health system hears that signal and Māori 

48.  Submission 3.3.30, p 9
49.  Submission 3.3.47, p 28
50.  Submission 3.3.47, p 29
51.  Submission 3.3.9, p 2
52.  See, for example, submission 3.3.50, pp 123–128  ; submission 3.3.8, pp 18–21  ; submission 3.3.28, 

p 25  ; submission 3.3.31, pp 8–9  ; submission 3.3.36, p 14
53.  Submission 3.3.5, p 4
54.  Submission 3.3.45, pp 29–31
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suffer’.55 Counsel for Te Puna Ora o Mataatua argued that the Government’s 
‘sweeping changes, contextualised by the past three focused years of anti-Treaty 
policy developments, will cause significant prejudice and adversity to Māori lives 
and interests in breach of Te Tiriti.’ Counsel further submitted that the Crown’s 
policy towards the Pae Ora (Healthy Futures) Act 2002 is ‘short-sighted’ and ‘reck-
less’, arguing it ‘will result in devastating prejudice namely the continued widening 
of Māori health inequities in Aotearoa.’56 Counsel for Ngāti Torehina ki Matakā 
claimed that ‘thousands of lives’ would be ‘lost from the slashing and reduction of 
key Treaty provisions in hauora legislation.’57

(2)  The Crown’s position
The Crown submitted that the textual changes arising from the reforms are uncer-
tain at this point as final decisions have not yet been made on all matters, and 
the parliamentary process (including the select committee inquiry) may result 
in further amendments.58 Listing relevant examples, counsel argued that Crown 
officials have yet to provide further advice to Ministers and Cabinet, along with 
decisions on the proposed legislative changes which are yet to be made.59 In the 
Crown’s submission, therefore, the Tribunal should factor into its analysis that the 
reforms are not yet finalised, so any Tribunal assessment will involve a degree of 
speculation.60

The Crown also submitted that the Tribunal should seek to identify ‘(i) the legal 
meaning and effect of each prospective statutory reform and (ii) prejudice arising 
from each’.61 This is because, in the Crown’s view, ‘each prospective change must be 
assessed in context – including statutory context’  :

the effect of a change to a provision generally describing how a statute seeks to meet 
the Crown’s Treaty obligations must be assessed in light of any later provisions that 
might seek to give practical effect to those obligations. .  .  . At play here is a funda-
mental and longstanding tenet of statutory interpretation that is now enshrined in 
legislation  : the meaning of an enactment must be ascertained from its text and in the 
light of its purpose.62

The Crown submitted that such an examination ‘must take into account the 
statutory provisions in those Acts that are intended to protect Treaty interests, and 
which are not subject to proposed amendments’.63 The Crown urged the Tribunal 
to ‘undertake closely reasoned legal analysis predicated on orthodox principles of 

55.  Submission 3.3.1, p 2
56.  Submission 3.3.8, p 4  ; also refer to submission 3.3.35, p 5
57.  Submission 3.3.32, p 10
58.  Submission 3.3.26, p 5
59.  Submission 3.3.51, pp 13–14
60.  Submission 3.3.51, p 13
61.  Submission 3.3.26, pp 4–5
62.  Submission 3.3.26, p 4
63.  Submission 3.3.51, p 14
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statutory interpretation’. In doing so, the ‘legal demands of this inquiry are such 
that the Tribunal must take into account’  :

ӹӹ parliamentary materials (including parliamentary debates)  ;
ӹӹ case law that explains the effect of the provisions that are the subject of 

reform  ; and
ӹӹ the continued existence of provisions protective of Māori interests, which 

are not subject to legislative change.64

In particular, the Crown submitted that descriptive Treaty clauses refer to 
measures elsewhere in a statute through which decision-makers are to ‘respect 
Treaty principles’. In statutes where those ‘cross-referenced provisions are not pro-
posed for amendment’, the Crown’s view was that ‘limited practical consequence 
will flow from the proposed substitution of the “take into account” language’ in 
Treaty  /  ​Tiriti clauses.65 This is because the ‘cross-referenced provisions’ are ‘the 
measures by which Parliament has said the legislation protects Treaty interests’.66 
Crown counsel gave as examples the proposed amendments to section 12 of the 
Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 
2012 and section 4 of the Data and Statistics Act 2022.67 Both involve amendment 
to the chapeau of the sections, but the subsections of the provisions remain. The 
Crown did not accept that changes of this kind would be ‘patently inconsistent 
with the Treaty’.68 In the Crown’s view, there has been ‘limited engagement in the 
evidence with the existence and effect of provisions that are intended to protect 
Treaty interests in wider statutory schemes, and that are not subject to proposed 
legislative amendment’.69

Regarding the proposal to standardise references to the Treaty  /  ​te Tiriti, the 
Crown submitted that the policy objective of reducing uncertainty through this 
proposed measure is a legitimate one and not on its face inconsistent with Treaty  /  ​
Tiriti principles.70 Neither are the proposals to make Treaty  /  ​Tiriti clauses more 
specific.71

The Crown concluded that the Tribunal needed to identify the specific potential 
impacts of the legislative amendments, rather than the ‘broader and non-specific 
potential impacts of government decision-making involving Treaty interests.’72 
In the Crown’s view, the focus of this inquiry was ‘not upon policy settings per 
se but upon potential identifiable impacts of legislative reform upon particular 
decision-making’.73

64.  Submission 3.3.51, pp 14–17
65.  Submission 3.3.51, p 17
66.  Submission 3.3.51, p 18
67.  Submission 3.3.51, pp 16–17
68.  Submission 3.3.51, p 18
69.  Submission 3.3.51, p 19
70.  Submission 3.3.51, p 18
71.  Submission 3.3.51, pp 18–19
72.  Submission 3.3.51, pp 18–19
73.  Submission 3.3.51, pp 19–20
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(3)  Submissions in reply from the interested parties
Counsel for the interested parties argued that it was simply untenable for the 
Crown to characterise the reforms as ‘insufficiently developed for meaningful 
scrutiny’.74 If the Tribunal were to accept the Crown’s submission, it would ‘enable 
the Crown to avoid scrutiny of Treaty-inconsistent policy by maintaining a state of 
perpetual “provisionality” while advancing decisions in substance’.75 Ms Sykes sub-
mitted that Cabinet’s 23 February 2026 ‘decisions constitute a fully documented, 
decided, and actively implemented policy framework’.76 She noted that the pur-
pose of this inquiry ‘is to report before the legislation is introduced. If the Crown’s 
argument were accepted, the Tribunal could never make meaningful findings 
in an urgent inquiry of this kind.’77 In its reply submission, counsel for the New 
Zealand Māori Council argued that the Crown’s position is an ‘over-simplification 
of the scope’ of the inquiry because ‘policy settings’ are inextricably linked to the 
legislative reforms.78

In response to the Crown’s submission that the Tribunal must not examine 
the Treaty  /  ​Tiriti provisions to be repealed or amended in isolation from their 
legislative history and wider statutory context, counsel for the New Zealand Māori 
Council noted that there was no evidence Minister Goldsmith or Cabinet com-
pleted such a task.79 Nor was there any evidence that any significant or thoughtful 
consideration was given to that legislative history.80 In addition, counsel for Ngāi 
Tamahaua and Ngāti Kahu submitted that the Crown undertook no analysis of the 
legal effect of the proposed amendments in its policy process, which means that 
the Crown had taken no steps to ensure Māori interests would be upheld in the 
relevant legislation.81

Furthermore, in the view of the New Zealand Māori Council, the operational 
nature of the legislation was as important as its legislative history.82 However, the 
Crown had for the most part disregarded the agency feedback on the proposals’ 
impact on the respective statutory schemes.83 Counsel for Ngāti Rēhia and Ngāi 
Te Hapū argued that, under the tenets of orthodox statutory interpretation which 
emphasise text, purpose, and statutory context, the substantive consequences 
of the proposed amendments and their wider constitutional impacts are clear.84 
Counsel for the New Zealand Māori Council submitted that Treaty  /  ​Tiriti provi-
sions give clear signals to those operating under statutory schemes that Treaty  /  ​
Tiriti duties are important. As such, ‘these amendments which seek to remove or 

74.  Submission 3.3.54, p 7
75.  Submission 3.3.54, p 7
76.  Submission 3.3.53, p 6
77.  Submission 3.3.53, p 6  ; see also Submission 3.3.54, p 5
78.  Submission 3.3.56, p 3
79.  Submission 3.3.56, p 9
80.  Submission 3.3.56, p 9
81.  Submission 3.3.54, p 6
82.  Submission 3.3.56, pp 9–10
83.  Submission 3.3.56, p 9
84.  Submission 3.3.59, p 3

4.2.1(3)
Te Tinihanga o ngā Mātāpono



189

dilute Treaty obligations send the opposing message of the diminished importance 
of Te Tiriti  /  ​the Treaty’.85

Ms Sykes argued that the Crown’s submissions relating to the limited legal 
effects of altering a chapeau should be rejected.86 A chapeau, Ms Sykes contended, 
‘establishes the legislative purpose against which every operative sub-section is 
applied and interpreted’.87 Courts and decision-makers use the statutory expres-
sion of this purpose in the chapeau to determine the weight and priority to be 
given to the specific duties that follow. Ms Sykes’ submitted that, as such, down-
grading the chapeau from ‘give effect to’ to ‘take into account’ would alter that 
‘interpretive frame for every cross-referenced sub-section, even where those sub-
sections remain untouched.’88 Under this ‘take into account’ framing, the decision-
maker would not be required ‘to give Treaty  /  ​Tiriti obligations determinative or 
substantial weight’.89 Ms Sykes argued, therefore, that the Tribunal should reject 
the Crown’s assertion that ‘amending the chapeau of descriptive Treaty provi-
sions from “give effect to” to “take into account” would have “limited practical 
consequence” ’.90 Ms Sykes highlighted Crown officials’ advice to Ministers which 
described such a change as constituting a ‘significant policy change rather than an 
uncontentious amendment for drafting consistency’. She reiterated that ‘the legal 
distinction between the two standards’ of ‘give effect to’ and ‘take into account’ is 
‘fundamental and well-settled.’91

Counsel for Ngāti Rēhia and Ngāi Te Hapū expanded on this point, noting 
that the Crown’s argument ‘proceeds on a false premise  : that operative provisions 
function independently of the Tiriti / Treaty clause that frames them’, but ‘that is 
not how statutory interpretation operates’.92 As they noted,

A te Tiriti  /  ​Treaty clause – particularly a descriptive provision – serves a critical 
interpretive function. It establishes the purpose against which all operative provisions 
are read and applied. Where the governing standard is lowered from ‘give effect to’ to 
‘take into account’, the legal consequence is not confined to the wording of a single 
provision. Rather, it recalibrates the weight to be afforded to te Tiriti  /  ​Treaty principles 
across the entire statutory scheme.93

In their reply submissions, the interested parties also took issue with the Crown’s 
assertion in its closings that the proposed reforms were not ‘patently inconsistent 
with Treaty principles’.94 As counsel for Lady Tureiti Moxon submitted in respect 

85.  Submission 3.3.56, pp 8–9
86.  Submission 3.3.53, pp 2–3
87.  Submission 3.3.53, p 2
88.  Submission 3.3.53, pp 2–3
89.  Submission 3.3.53, pp 2–3
90.  Submission 3.3.53, pp 1–2
91.  Submission 3.3.53, p 3
92.  Submission 3.3.59, pp 1–2
93.  Submission 3.3.59, pp 1–2
94.  Submission 3.3.61, p 2
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of the Pae Ora (Healthy Futures) Act, this was simply untrue because ‘[re]ducing 
the standard from “give effect to” to “take into account”, reverses part of the equity 
architecture that was intended to respond to Maori suffering and early death. That 
is inconsistent with te Tiriti principles, particularly equity and active protection.’95

4.2.2  The repeals
Cabinet’s decision to repeal various Treaty  /  ​Tiriti provisions, with some repeals 
subject to the relevant Ministerial consent, are set out in detail in section 1.1.2. 
Here, we briefly outline the current proposals for repeal that the Tribunal is aware 
of at the time of writing (excluding those relating to the Education and Training 
Act, as that statute is not in scope of our inquiry).

The most up-to-date information that we have about the current shape of the 
legislative proposals is contained in the Minister of Justice’s letter to the National 
Iwi Chairs Forum of 25 June 2026. Significantly, the originally proposed repeal of 
section 4 of the Land Transport Management Act 2003 will not be going ahead.96 
In that letter, the Minister listed the following provisions as still proposed for 
repeal  :

ӹӹ Section 84(b) of the Crown Pastoral Land Act 1998.97

ӹӹ Section 6(d) of the Energy Efficiency and Conservation Act 2000.98

ӹӹ Sections 4 and 5(1)(b) of the Organic Products and Production Act 2023.99

ӹӹ Section 54 of the Plant Variety Rights Act 2022 – to be ‘accompanied by 
amendments to section 4 to preserve the detail of section 54 which sets 
out the Crown’s Treaty of Waitangi obligations in relation to plant variety 
rights’.100

ӹӹ Section 3AB of the Smokefree Environments and Regulated Products Act 
1990.101

In this section, we consider the legal and practical impacts of the proposed 
repeals in these five pieces of legislation. We have not analysed the potential 
impacts of the repeal of section 4 of the Land Transport Management Act, on the 
basis that this change is no longer going ahead, but note that we have already found 
Cabinet’s decision in February 2026 to be in and of itself a breach of Treaty  /  ​Tiriti 
principles – including because it agreed in principle to the repeal on the basis of 
a flawed rationale (see section 3.4.1). We further note that two of the statutes we 
analyse in this section – the Crown Pastoral Land Act and the Plant Variety Rights 
Act – will retain other Treaty  /  ​Tiriti provisions, even after the proposed repeals go 
ahead. The Treaty  /  ​Tiriti weightings in those remaining provisions are proposed to 
be lowered – we consider the effect of that change separately in sections 4.2.3(2)(c) 
and 4.2.3(2)(i) later in the chapter.

95.  Submission 3.3.61, p 3
96.  Submission 3.4.45(a), p 35
97.  Submission 3.4.45(a), p 33
98.  Submission 3.4.45(a), p 34
99.  Submission 3.4.45(a), p 35
100.  Submission 3.4.45(a), p 32
101.  Submission 3.4.45(a), p 36
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(1)  The legal effect of repealing the Treaty  /  ​Tiriti provisions
Here we discuss how the courts may approach the interpretation of statutes where 
the proposed repeal means that all references to the Treaty  /  ​te Tiriti are removed 
from the statute.

First, it is important to note that the Treaty  /  ​te Tiriti does not merely exist in 
the legislative sphere. The Treaty  /  ​te Tiriti is a constitutional document. It is the 
founding document of Aotearoa New Zealand. Its text and principles cannot be 
ousted by statutory provisions. While their enforceability at law may be dependent 
on statutory support or Parliament’s intent, they still exist in their own right within 
the constitutional arrangements of our country. However, and as we discussed in 
chapter 2 at section 2.3, Treaty  /  ​Tiriti provisions provide a critical legal and admin-
istrative avenue for Māori to challenge decisions, actions or policies inconsistent 
with Treaty  /  ​Tiriti principles.

The legislative proposals for repeal of these Treaty  /  ​Tiriti provisions, as agreed 
to by Cabinet in February 2026, and refined by the Minister of Justice in consult-
ation with his Ministerial colleagues in subsequent months, are significant. Treaty  /  ​
Tiriti provisions provide explicit statutory recognition of the relevance of Treaty  /  ​
Tiriti principles within a legislative regime.102 As Natalie Coates noted, their 
inclusion ‘signals that Parliament intended the Treaty to play an active role in the 
interpretation, administration and implementation of the legislation concerned’.103 
The removal of these provisions reduces or eliminates that recognition and can 
result in uncertainty as to how the legislation is to be applied to Treaty  /  ​Tiriti 
issues.104 This was a consistent theme of the advice of officials, as we discussed 
in chapter 3. For instance, in the Regulatory Impact Statement (RIS), Ministry of 
Justice officials cautioned that the proposed repeals ‘may reduce legal certainty as 
it will become less clear how Parliament considers the Treaty to be relevant to each 
Act.’105 It further notes that ‘[w]here repeals are proposed, the individuals, groups 
and entities who are currently responsible for complying with those provisions will 
need to consider how  /  ​whether this impacts current operations under each Act.’ In 
the words of officials, ‘repeal would have uncertain legal effect meaning in most 
instances it would be unclear if it would require a change to current operations.’106

We also consider that there is an element of legal uncertainty created generally 
where Treaty  /  ​Tiriti provisions are repealed, particularly where the result of this 
repeal means the Treaty  /  ​te Tiriti is mentioned nowhere in the statute. The lead-
ing precedent on the interpretation and application of Treaty  /  ​Tiriti provisions is 
Trans-Tasman Resources Limited v Taranaki–Whanganui Conservation Board,107 as 
was pointed out by numerous counsel in the present inquiry. In its unanimous 
judgment, the Supreme Court commented  :

102.  Document A29, p 20
103.  Document A29, p 20
104.  Document A29, pp 20–21
105.  Submission 3.1.35(a), p 90
106.  Submission 3.1.35(a), p 91
107.  Trans-Tasman Resources Limited v Taranaki–Whanganui Conservation Board [2021] NZSC 
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But the move to more finely tuned subtle wording does not axiomatically give sup-
port to a narrow approach to the meaning of such clauses. Indeed, the contrary must 
be true given the constitutional significance of the Treaty to the modern New Zealand 
state. The courts will not easily read statutory language as excluding consideration of 
Treaty principles if a statute is silent on the question. It ought to follow therefore that 
Treaty clauses should not be narrowly construed. Rather, they must be given a broad 
and generous construction. An intention to constrain the ability of statutory decision-
makers to respect Treaty principles should not be ascribed to Parliament unless that 
intention is made quite clear.108

While this case concerned legislation that did include a Treaty  /  ​Tiriti provision, 
the commentary of the Supreme Court is nonetheless relevant here. It indicates 
that at a general level the courts may be prepared to ‘read n’ the Treaty  /  ​te Tiriti as 
a relevant consideration for officials. As Ms Coates explained, ‘[t]he case is signifi-
cant because it brought Treaty principles into the common law principle of legality 
– the presumption that Parliament does not intend to legislate inconsistently with 
fundamental rights absent clear language.’109

Therefore, Treaty  /  ​Tiriti principles can be ‘read in’ to a statute, even when a stat-
ute does not mention the Treaty  /  ​te Tiriti. As discussed in chapter 2 at section 2.2.1, 
this reasoning can be traced back to Huakina Development Trust v Waikato Valley 
Authority,110 where the High Court essentially held that the Treaty  /  ​te Tiriti was 
part of the ‘fabric of New Zealand society’, and that it was possible to use Treaty  /  ​
Tiriti principles to interpret relevant statutes where it was appropriate to resort to 
extrinsic material.111 We also discussed the case Barton-Prescott v Director-General 
of Social Welfare, where the High Court stated  :

We are of the view that since the Treaty of Waitangi was designed to have general 
application, that general application must colour all matters to which it has relevance, 
whether public or private and that for the purposes of interpretation of statutes, it will 
have a direct bearing whether or not there is a reference to the Treaty in the statute.112

Therefore, it is possible that in any given case the courts may ‘fill the void’ 
where statutes are silent regarding the Treaty  /  ​te Tiriti. In such cases, Treaty  /  ​
Tiriti-consistent outcomes are still possible in the absence of a Treaty  /  ​Tiriti 
provision. However, there have always been important caveats to judicial willing-
ness to apply the Treaty  /  ​te Tiriti in this context. In Huakina, the Treaty  /  ​te Tiriti 
could only be applied because it was ‘proper in accordance with the principles of 
statutory interpretation, to have resort to extrinsic material.’113 In Barton-Prescott, 

108.  Trans-Tasman Resources Limited v Taranaki–Whanganui Conservation Board [2021] NZSC 
127 at para 151

109.  Document A29, p 17
110.  Huakina Development Trust v Waikato Valley Authority & Ors [1987] 2 NZLR 188
111.  Huakina Development Trust v Waikato Valley Authority & Ors [1987] 2 NZLR 188 at p 210
112.  Barton-Prescott v Director-General of Social Welfare [1997] 3 NZLR 179 at p 186
113.  Huakina Development Trust v Waikato Valley Authority & Ors [1987] 2 NZLR 188 at p 210
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the High Court applied the Treaty  /  ​te Tiriti only after finding that the wording 
of the relevant Acts did not conflict with Treaty  /  ​Tiriti principles.114 The Supreme 
Court in Trans-Tasman warned there may be situations where decision-makers 
are not required to consider the Treaty  /  ​te Tiriti if Parliament’s intention to allow 
this is made clear.115 This aspect of the Supreme Court’s reasoning was mirrored in 
Students for Climate Solutions v Minister of Energy and Resources,116 where Justice 
Cooke noted that ‘[w]hat matters is the legislative indication that the principles 
need to be addressed, with the natural inference that they should be honoured 
unless Parliament provides otherwise.’117

Whether Treaty  /  ​Tiriti principles are enforced by decision-makers in the 
absence of a Treaty  /  ​Tiriti provision is therefore a question of parliamentary intent. 
During our hearing, we asked Ms Coates about this  :

Dr Hamer  : You quote there from the Trans-Tasman Resources decision and you quote 
the Supreme Court as saying that  : ‘An intention to constrain the ability of statutory 
decision-makers to respect Treaty principles should not be ascribed to Parliament 
unless that intention is made quite clear.’ So I guess my question is whether these 
proposed amendments, as well as Cabinet’s decision with regard to future legislation, 
constitute a clear intent on Parliament’s part if passed  ?
Ms Coates  : I have my advocates hat on as a lawyer where you’re wanting to argue in 
other contexts that it wouldn’t be. But I think clearly the signals that are being released 
with what they are doing and all of the rhetoric around it is that they are attempting 
to minimise and reduce the impact of te Tiriti o Waitangi within all of these legislative 
contexts. I guess the simple answer is that that is what they’re trying to do. Whether 
they would ultimately be successful in doing so in a court I think is a different ques-
tion but that’s what the intention clearly is.118

Ms Coates’ answer emphasises the legally uncertain situation created by these 
repeals. In order to know what emphasis the court is willing to place on the parlia-
mentary intent behind the repeals, litigation will have to occur. This increased risk 
of litigation was again a matter consistently raised by officials in their advice (see 
section 3.2.11), and further points to the flaws in the Minister’s rationale that these 
reforms will improve legal clarity and certainty (see our findings on this matter in 
section 3.4.1). Māori will be burdened with the costs associated with this litigation, 
a point we return to in our discussion of prejudice in section 4.3.2 below.

It will also be difficult for the courts to escape the fact that Parliament does not 
intend the Treaty  /  ​te Tiriti to be used to interpret the legislation. Parliament would 

114.  Barton-Prescott v Director-General of Social Welfare [1997] 3 NZLR 179 at p 187
115.  Trans-Tasman Resources Limited v Taranaki–Whanganui Conservation Board [2021] NZSC 

127 at para 151
116.  Students for Climate Solutions v Minister of Energy and Resources [2022] NZHC 2116
117.  Students for Climate Solutions v Minister of Energy and Resources [2022] NZHC 2116 at para 
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118.  Transcript 4.1.1, pp 266–267
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have made an active choice to remove the Treaty  /  ​te Tiriti provisions – a signal the 
courts cannot easily ignore.

We therefore proceed on the basis that the courts are unlikely to read in the 
Treaty  /  ​te Tiriti as an interpretative aid when the repeals in question are enacted 
by a statute clearly designed to remove Treaty  /  ​Tiriti provisions. Our analysis of 
the practical effects of these changes is premised on that assumption, though we 
do consider the effect of other provisions within the relevant statutes which seek 
to protect Māori interests. We turn to analyse the impact of the repeals within 
their specific statutory contexts below.

(2)  The legal and practical effect of the repeals in each statute
(a)  The Crown Pastoral Land Act 1998
On 23 February 2026, Cabinet agreed in principle to repeal section 84(b) of the 
Crown Pastoral Land Act, ‘subject to further work to ensure there are no unin-
tended consequences’.119 This decision was made on the basis that section 84(b) 
duplicated another provision in the Act.120 On 20 May 2026, Minister Goldsmith 
decided to repeal section 84(b).121 While the appendix to the Cabinet paper 
recorded that matters from section 84(b) would be noted in section 5,122 from 
the Minister’s recent letter to the National Iwi Chairs Forum it appears that this 
change is no longer contemplated.123 We note that, in addition to this change, the 
current ‘give effect’ Treaty  /  ​Tiriti weighting in section 5 is being lowered to be no 
higher than ‘take into account’.124 We discuss the potential impact of that change in 
section 4.2.3(2)(c) below.

The purpose of the Crown Pastoral Land Act, as per section 1A, is to provide 
for the administration of pastoral land in a way that seeks to achieve multiple out-
comes. The outcomes include ‘maintaining or enhancing inherent values across 
the Crown pastoral estate for present and future generations, while providing for 
ongoing pastoral farming of pastoral land’.125 Other purposes of the Act include 
‘supporting the Crown in its relationships with Māori under te Tiriti o Waitangi  /  ​
the Treaty of Waitangi’ and ‘enabling the Crown to get a fair return on its owner-
ship interest in pastoral land’.126 Section 4(1) of the Act requires all persons exer-
cising the Crown’s functions, duties or powers under the Act to do so in a way 
consistent with these purposes.

Section 5(1) is the main Treaty  /  ​Tiriti provision of the Act. The full text of this 
provision is set out in appendix I but, significantly, the current provision requires 
that, in order to ‘recognise and respect the Crown’s responsibility to give effect 
to the principles of te Tiriti  /  ​the Treaty’, the Crown must ‘recognise and provide 

119.  Submission 3.1.35(a), p 144
120.  Submission 3.1.35(a), p 11
121.  Submission 3.4.45(a), p 11
122.  Submission 3.1.35(a), p 14
123.  Submission 3.4.45(a), p 32
124.  Submission 3.4.45(a), p 33
125.  Crown Pastoral Land Act 1998, s 1A(a)
126.  Crown Pastoral Land Act 1998, s 1A(b), (c)
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The Relevant Legislative History of the Crown Pastoral Land Act 1998

On 6 April 1995, the Minister of Lands, Denis Marshall, introduced the Crown 
Pastoral Land Bill 1995.1 The current version of section 84(b) existed in the Bill at the 
time of introduction. No substantial issues were raised regarding the clause during 
Parliamentary debates.

The Crown Pastoral Land Reform Act 2022 added several provisions to the ori-
ginal 1998 Act, including sections 1A, 4, and 5.2 The explanatory note of the associ-
ated Bill stated the aim of the Bill was ‘to support the Crown in its relationships 
with Māori under the Treaty of Waitangi’ and to reflect that those ‘obligations . . . sit 
with the Crown rather than leaseholders’.3

When considering the Bill, the Environment Committee proposed amend-
ments ‘to better reflect the Crown’s responsibilities under te Tiriti  /  ​the Treaty and 
its obligations to mana whenua whose takiwā (area) included land under Crown 
pastoral leases’.4 Among these amendments was the suggestion to include a ‘give 
effect’ obligation in section 5 to ‘bring the [Crown Pastoral Land Act] in line with 
provisions in other legislation’.5 This recommendation was accepted by the House.6 
During the Bill’s second reading, Agriculture Minister Damien O’Connor noted the 
changes would provide ‘more appropriate recognition of the Crown’s obligations to 
its Treaty partner and mana whenua interests’ and would ‘improve the clarity of the 
decision making and other processes set out in the bill’.7

1.  Submission 3.4.44(a), p 2  ; Denis Marshall, ‘Crown Pastoral Land Bill – Introduction’, 6 April 
1995, NZPD, vol 547, p [458]

2.  Crown Pastoral Land Reform Act 2022, s 8  ; submission 3.4.44(a), p 2  ; Denis Marshall, ‘Crown 
Pastoral Land Bill – Third Reading’, 17 June 1998, NZPD, vol 569, p [153]

3.  Submission 3.3.51(a), pp 5–6  ; Crown Pastoral Land Reform Bill 2020 (307–1)
4.  Submission 3.3.51(a), p 6  ; ‘Crown Pastoral Land Reform Bill – Government Bill 307—2 – 

As Reported from the Environment Committee – Commentary’, Ngā Ture o Aotearoa – New 
Zealand Legislation, https://www.legislation.govt.nz/bill/government/2020/307/en/2021–07–06, 
accessed 28 July 2026

5.  ‘Crown Pastoral Land Reform Bill – Government Bill 307—2 – As Reported from the 
Environment Committee – Commentary’, Ngā Ture o Aotearoa – New Zealand Legislation, 
https://www.legislation.govt.nz/bill/government/2020/307/en/2021–07–06, accessed 28 July 
2026

6.  Submission 3.3.51(a), p 6  ; ‘Crown Pastoral Land Reform Bill – Third Reading’, 12 May 2022, 
NZPD, vol 759, p 9523

7.  Submission 3.4.44(a), p 2
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for the relationship of Māori and their culture and traditions with their ancestral 
lands, water, mahinga kai, wāhi tapu, and other taonga’ where either consents 
for discretionary pastoral activity or a commercial recreation permit over pas-
toral land, or an easement over pastoral land, or a stock limitation exemption is 
sought.127

Under section 5(1)(b), the Crown must ‘consult the relevant iwi’ in accord-
ance with the subsections listed. The statute lists nine ‘relevant iwi’ who must be 
consulted with, mostly based in the South Island where the vast majority of the 
Crown’s pastoral land is located (see section 2.3.1).

Section 84 dictates the matters the Commissioner of Crown Lands must take 
into account (to the extent they are applicable) when exercising his duties under 
part 3 of the Act. Part  3 of the Act pertains to reviews by the Commissioner of 
unused land or land under an unrenewable occupation license.128 These reviews 
are important because, subsequent to them, the Commissioner may change the 
utilisation of the land, designating it as a conservation area, reserve, land to be 
used for some other purpose, or land that may be added to an existing pastoral 
lease.129 The objects of part 3, as listed in section 83, are  :

(a)	 to promote the management of Crown land in a way that is ecologically sustain-
able  ; and

(b)	 to enable the protection of significant inherent values, including recreational val-
ues, of Crown land  ; and

(c)	 subject to paragraphs (a) and (b), to make easier—
(i)	 the securing of public access to and enjoyment of Crown land  ; and
(ii)	 the freehold disposal of Crown land capable of economic use.

Under section 84, the Minister, when acting under part 3, ‘must (to the extent 
that those matters are applicable) take into account’ multiple matters  :

(a)	 the outcomes stated in section 4 and the objects of this Part  ; and
(b)	 the principles of the Treaty of Waitangi  ; and
(c)	 if acting in relation to land used or intended to be used by the Crown for any 

particular purpose, that purpose.

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the repeal
We have already canvassed the majority of the official advice provided on this 
change in chapter 3. Land Information New Zealand officials did not recommend 
that section 84(b) be repealed, though they did consider the provision could be 
more specific – see section 3.2.4. The Ministerial Advisory Group (the Advisory 

127.  Crown Pastoral Land Act 1998, s 5(1)
128.  Crown Pastoral Land Act 1998, s 86
129.  Crown Pastoral Land Act 1998, s 86
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Group) recommended section 5 should be ‘tidied up for consistency’ by amending 
it to reference material covered in 84(a) and 84(b), and that section 84(b) should 
be repealed on the basis that it ‘does not appear necessary’ and ‘creates confusion’ 
– see section 3.2.6.130

The proposal to ‘amend the Crown Pastoral Land Act 1998 to note specifically 
the matters covered in section 84(a) and 84(b)’ was excluded from the RIS on the 
basis that the proposal had minor impacts, with the Ministry for Regulation not-
ing ‘[t]his essentially just consolidates the two provisions.’131 The problem with this, 
of course, is that at this stage the proposal appears to be to repeal section 84(b) 
without making these corresponding amendments.132 On 19 May 2025, Ministry 
of Justice officials advised Minister Goldsmith that repealing section 84(b) in this 
way was problematic. Significantly, their advice shows an understanding that sec-
tion 84(b) covers different elements than those listed in section 5.

Officials advised the following  :

Sections 84(a) and 84(b) are both about Treaty obligations, but they are not 
duplicative. In practice these provisions are likely to impose similar requirements 
(eg considering Māori rights and interests under the Treaty). The requirement to 
take into account Treaty principles under section 84(b) is a direct obligation on the 
Commissioner, and the requirement under section 84(a) is a less direct obligation to 
support the Crown in its relationship with Māori under the Treaty.

Repealing section 84(b) could increase uncertainty.
Our recommendation is that section 84(b) should be retained because, while there 

is overlap with section 84(a), repeal is unlikely to improve certainty. Section 84(b) is 
supported by case law and its interpretation is therefore relatively clear. Repealing it 
could therefore increase legal uncertainty, without materially changing current prac-
tice. [Emphasis in original.]  133

Despite this advice, Minister Goldsmith decided on 20 May 2026 that section 
84(b) be repealed.134

We received limited evidence on changes to this Act from the claimants and 
interested parties. While none of the affected iwi directly impacted by the pro-
posed change to the Act have been parties to this inquiry, most are members of the 
National Iwi Chairs Forum, which did provide evidence. We note that the National 
Iwi Chairs Forum is in complete opposition to the proposed changes, including 
the proposed section 84(b) repeal.135 Professor Margaret Mutu, co-chair of Pou 
Tikanga within the Forum, also expressed her concerns about the changes to the 
Act. While pastoral land does not exist within Ngāti Kahu’s rohe,136 she expressed 

130.  Submission 3.1.35(a), p 46
131.  Submission 3.1.35(a), p 141
132.  Submission 3.4.45(a), p 11
133.  Submission 3.4.45(a), p 11
134.  Submission 3.4.45(a), p 11
135.  Submission 3.1.9(b), p 2
136.  Document A31(b), p 1
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concerns that the repeal would mean ‘the Commissioner of Crown Lands will be 
able to make decisions on the use of Crown lands without regard for the Treaty 
principles, or for Māori’, leading to severe impacts on Māori.137

(ii)  Our view on the potential impact of the repeal
The statutory scheme of the Crown Pastoral Land Act provides recognition of mana 
whenua interests in different ways. However, these provisions address discrete and 
different matters. Section 84(b) imposes a requirement on the Commissioner that 
he or she ‘take into account’ Treaty  /  ​Tiriti principles when exercising his powers 
under part 3. This specific duty is not captured by section 5. Section 84(a), through 
its cross-reference to section 4, requires the Commissioner to take into account 
the outcome of ‘supporting the Crown in its relationships with Māori under te 
Tiriti o Waitangi  /  ​the Treaty of Waitangi’. As Ministry of Justice officials stated, 
while there is an overlap with section 84(a), the provision is not duplicative. The 
two duties on the Commissioner are distinct. This repeal proposal is not consist-
ent with the advice of the Advisory Group, which wanted the matters noted in 
section 84(b) to be included by amendment in section 5. Neither is the proposal to 
repeal consistent with the advice of Ministry of Justice officials.

We reiterate that no amendment is proposed to section 5 or 84(a) to include 
the wording of section 84(b).138 This is a substantive repeal. In our view, repeal of 
section 84(b) will reduce Treaty  /  ​Tiriti protections currently provided with respect 
to decisions of the Commissioner on the utilisation of the land under part  3 of 
the Act. There is no certainty that the repeal of section 84(b) will result in the 
Commissioner taking into account the principles of the Treaty  /  ​te Tiriti when per-
forming his functions under part 3. Unless there is further work done to amend 
sections 4 or 5, repealing section 84(b) will reduce the Treaty  /  ​Tiriti duties on the 
Commissioner.

(b)  The Energy Efficiency and Conservation Act 2000
In October 2025, this Act was one of several to be included in Minister Goldsmith’s 
Cabinet paper on the basis that their Treaty  /  ​Tiriti references did not clearly relate 
to other parts of the Act, or there was no obvious need for distinct protections 
under the Treaty  /  ​te Tiriti.139 The Minister subsequently explained to Cabinet that, 
in consultation with his ministerial colleagues, particularly those on the Ministerial 
Oversight Group (the Oversight Group), they considered that section 6(d) be 
‘removed .  .  . subject to the agreement of [the] responsible Minister’.140 Cabinet 
agreed to the proposal, ‘subject to the agreement of the Minister of Energy’.141 In 
Minister Goldsmith’s recent letter to the Chairs of the National Iwi Chairs Forum 

137.  Document A31, p 12
138.  Submission 3.4.45(a), p 32
139.  Document A61, pp 18, 24
140.  Submission 3.1.35(a), p 4,
141.  Submission 3.1.35(a), p 143
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he reiterated that Cabinet’s decision in February 2026 was to repeal.142 The table 
attached to that letter indicated that this provision will be repealed.143

The purpose of this Act under section 5 is to promote, in New Zealand, energy 
efficiency, energy conservation, and the use of renewable sources of energy. 
Section 6 requires that, in achieving the purpose of the Act, ‘all persons exercising 
responsibilities, powers, or functions under it must take into account . . . the prin-
ciples of the Treaty of Waitangi’ (section 6 (d)).

This is the only provision that refers to the Treaty  /  ​te Tiriti. The Act provides 
for the making of a National Energy Efficiency and Conservation Strategy, the 
purpose of which is to give effect to the Government’s policy on the promotion in 
New Zealand of energy efficiency, energy conservation, and the use of renewable 

142.  Submission 3.4.45(a), p 31
143.  Submission 3.4.45(a) p 34

The Relevant Legislative History of  
the Energy Efficiency and Conservation Act 2000

The Energy Efficiency Bill (No. 189) was introduced into Parliament in September 
1998.1 The original Bill did not have a Treaty  /  ​Tiriti clause, however clause 4A (which 
became section 6) was inserted by a Supplementary Order Paper when the Bill was 
at Committee Stage in 2000.2 During the Committee of the Whole House, mem-
ber of Parliament Jeanette Fitzsimons noted section 6 communicated ‘that energy 
efficiency should not be pursued to the exclusion of all other social values’ and that 
‘we need to consider the treaty’.3 The Minister of the Environment, Phillida Bunkle 
stated that the provision represented a series of sustainability measures, including 
the Treaty  /  ​te Tiriti, that must be taken into account in the pursuit of energy effi-
ciency. Minister Bunkle stated these measures ‘need to come together if we are to 
promote policies that contribute long term to our collective well-being.’4 The Bill 
came into effect on 1 July 2000.

1.  Jeannette Fitzsimons, ‘Energy Efficiency Bill’, NZPD, 9 September 1998, vol 571, pp 596–612  ; 
Office of the Parliamentary Commissioner for the Environment, Getting More from Less  : A Review 
of Progress on Energy Efficiency and Renewable Energy Initiatives in New Zealand (Wellington  : Office 
of the Parliamentary Commissioner for the Environment, 2000), https://pce.parliament.nz/
media/2nwbuwcz/getting_more_from_less.pdf, p 109  ; Energy Efficiency Bill 1998 (189—1), New 
Zealand Legal Information Institute, https://www.nzlii.org/cgi-bin/viewdb/nz/legis/hist_bill/
eeb19981891174, accessed 29 July 2026

2.  Submission 3.3.51(a), p 10  ; Energy Efficiency Bill 1999 (189–2) Supplementary Order Paper 
2000–20

3.  Submission 3.3.51(a), p 10
4.  Submission 3.3.51(a), p 10
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sources of energy.144 Section 13(2)(iii) requires that, in preparing the draft strategy, 
the Minister or his or her delegate seek comments from Māori organisations. 
Sections 20 to 24 deal with the establishment, functions, powers, and members 
of the Energy Efficiency and Conservation Authority. Section 25 deals with the 
eligibility for membership.

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the repeal
We noted the advice of the Ministry of Business, Innovation and Employment 
officials in chapter 3 that section 6(d) should be repealed – see section 3.2.4. By 
comparison, the Advisory Group thought that section 6(d) could be amended by 
replacing it with a descriptive clause referring to section 13 of the Act, but more 
policy analysis was needed – see section 3.2.6. In the RIS, Ministry of Justice offi-
cials advised that repeal ‘would have uncertain legal effect.’145 This is because, they 
advised, ‘the courts [might] still find that the Treaty  /  ​te Tiriti is broadly relevant 
to decision-making under the Act’.146 This uncertainty could ‘impact the effect-
ive implementation of the Act as well as the likely durability of this option’.147 The 
Ministry of Justice wanted to amend the provision to be more prescriptive.148

Claimants and interested parties were generally concerned about the repeal of 
section 6(d). Professor Papaarangi Reid noted that ‘Māori experience dispropor-
tionate health impacts from environmental degradation because colonisation and 
structural inequalities have shaped the wider determinants of health for Māori.’149 
She was concerned that, as the Act affects the management and use of natural 
energy resources (including land, water, and geothermal), it is legislation that 
may affect Māori interests in those taonga and their kaitiakitanga over them.150 
In her view, the removal of this provision has ‘the potential to create ongoing and 
interconnected harm because of the determinants of health.’151

Consistent with Professor Reid’s opinion, Tracy Hillier told us the repeal of this 
provision would weaken Ngāti Tamahaua’s people’s ability to uphold their ‘mana 
whenua and exercise kaitiakitanga’ within their rohe, particularly where energy or 
infrastructure projects were proposed.”152 She described section 6(d) as an import-
ant requirement on decision makers and the Minister of Energy to recognise her 
people’s rights under the Treaty  /  ​te Tiriti and their tikanga.153 Its repeal would 
lead, she contended, to her hapū having to expend more time, money, and effort 

144.  Energy Efficiency and Conservation Act 2000, ss 8 &10
145.  Submission 3.1.35(a), p 117
146.  Submission 3.1.35(a), p 117
147.  Submission 3.1.35(a), p 117
148.  Submission 3.1.35(a), p 117
149.  Document A55, p 9
150.  Document A55, pp 9–10
151.  Document A55, p 10
152.  Document A30, p 5
153.  Document A30, p 5
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responding to decisions affecting them.154 The burden would shift to her hapū to 
monitor, respond to and challenge proposals that affect their taonga, placing a 
strain on their limited resources.155

Professor Margaret Mutu expressed similar concerns regarding the impact of 
the proposed repeal on Ngāti Kahu’s kaitiakitanga, mana whenua, and mana moa-
na.156 In her view it would take away the ability of Ngāti Kahu to pursue judicial 
review of actions taken under the Act.157 Furthermore, if the Crown did not have 
to take the Treaty  /  ​te Tiriti into account when making decisions about energy 
efficiency and conservation it could ‘make decisions which inhibit the ability of 
our people to live on our whenua as we see fit’.158

(ii)  Our view on the potential impact of the repeal
We agree with the claimants and interested parties that the repeal of section 6(d) 
is significant for Māori as it means that decision-makers under the Act will not 
be required to take into account the principles of the Treaty  /  ​te Tiriti. Although 
a lower weighting than ‘give effect to’, the provision still offers potential judicial 
review options for Māori to protect their Treaty  /  ​Tiriti rights.

While the repeal proposal is consistent with the advice of the Ministry 
of Business, Innovation and Employment, it is contrary to the advice of the 
Ministerial Advisory Group and Ministry of Justice officials. It would also result 
in uncertainty for both decision-makers under the legislation and for Māori, 
as the courts grapple with what the repeal signifies. Furthermore, it will have a 
chilling effect on decision-makers attempting to apply Treaty  /  ​Tiriti principles 
under the legislation. For example, in preparing a national energy efficiency and 
conservation strategy, the Minister ‘must seek comment from’ groups the Minister 
considers ‘appropriate’, which may include Māori organisations. The strategy 
sets out ‘the objectives, actions and targets for energy efficiency and renewable 
energy’ in Aotearoa New Zealand across a five-year period, and places a signifi-
cant focus on electricity generated from hydro, geothermal, and wind resources. 
The strategy identifies lead agencies such as the Ministry of Business, Innovation 
and Employment and the Ministry for the Environment, which must develop their 
own policies to ‘contribute to the realisation of the targets and objectives’ of the 
strategy. As discussed in chapter 2, in section 2.3.2, the strategy has a direct influ-
ence on the management, access, and use of natural resources that Māori have a 
vested tino rangatiratanga interest in. We consider that the absence of a specific 
Treaty  /  ​Tiriti obligation in the Act could seriously diminish the level to which the 
Minister considers Māori views to be an ‘appropriate’ consideration, and would 
reduce the ways in which Māori interests are provided for in this important 
strategy.

154.  Document A30, p 5
155.  Document A30, p 5
156.  Document A31, p 10
157.  Document A31, p 10
158.  Document A31, p 10
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(c)  The Organic Products and Production Act 2023
In October 2025, this Act was one of several to be included in Minister Goldsmith’s 
Cabinet paper on the basis that their Treaty  /  ​Tiriti references did not clearly relate 
to other parts of the Act, or there was no obvious need for distinct protections 
under the Treaty  /  ​te Tiriti.159 The Minister subsequently explained to Cabinet that, 
in consultation with his ministerial colleagues, particularly those on the Oversight 
Group, they proposed the provision be ‘removed’ subject to the agreement of the 
responsible Minister.160 Cabinet agreed to the proposal, subject to the agreement 
of the Minister of Agriculture.161 In Minister Goldsmith’s June 2026 letter to the 
Chairs of the National Iwi Chairs Forum, he advised again of the decision to 
repeal.162 The table attached to that letter is consistent with that position.163

Under section 3, the purpose of this Act is to  : (a) increase consumer confidence 
when purchasing products described as organic  ; (b) increase certainty for busi-
nesses making organic claims  ; and (c) facilitate international trade in organic 
products. Section 4 provides that  :

In order to recognise and respect the Crown’s responsibility to give effect to the prin-
ciples of te Tiriti o Waitangi  /  ​the Treaty of Waitangi, this Act provides that,—
(a)	 with respect to section 73 (which relates to 3-yearly reviews of cost recovery), 

the relevant Minister must be satisfied there has been consultation with Māori 
(or their representatives) that appear to the Minister likely to be substantially 
affected in relation to the review  ; and

(b)	 with respect to the following provisions (which relate to powers to make regula-
tions, or to issue notices supplementing organic standards), before recommend-
ing the making of regulations or issuing a notice, the relevant Minister or rele-
vant chief executive, as the case may be, must be satisfied that there has been 
consultation with Māori (or their representatives) that appear to the consulter 
likely to be substantially affected by the regulations or notice  :
(i)	 section 130 (organic standards regulations)  :
(ii)	 section 133 (general power to make regulations)  :
(iii)	 section 134 (regulations relating to tracing and recall)  :
(iv)	 section 135 (regulations relating to verification)  :
(v)	 section 138 (exemptions for classes of persons)  :
(vi)	 section 139 (regulations imposing fees and charges)  :
(vii)	 section 140 (regulations imposing levies)  :
(viii)	 section 141 (regulations providing for exemptions, waivers, and refunds for 

a class of person or case)  :
(ix)	 section 142 (notices supplementing organic standards)  ; and

159.  Document A61, pp 18, 24
160.  Wai 3565, #3.1.35(a), p 4
161.  Wai 3565, #3.1.35(a), p 143
162.  Wai 3565, #3.4.45(a), pp 29–31
163.  Wai 3565, #3.4.45(a), p 35
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The Relevant Legislative History of  
the Organic Products and Production Act 2023

The Organic Products and Production Bill (No. 221) was introduced to Parliament 
on 27 February 2020.1 No Treaty  /  ​Tiriti clauses were in the original Bill. These were 
added before the Bill passed into legislation by Supplementary Order Paper 262 
introduced by the Honourable Damien O’Connor.2 During public consultation on 
the Bill, Māori submitters raised concerns that the new organic regulatory regime 
set out in the Bill did not adequately protect Māori interests and taonga. To address 
this, some submitters wanted the Bill to include a Treaty  /  ​Tiriti clause, or for refer-
ence to the principles of the Treaty  /  ​te Tiriti to be woven throughout the Bill.3 The 
Ministry for Primary Industries agreed that the Treaty  /  ​te Tiriti should be acknow-
ledged throughout the Bill and noted this would bring it in line with the approach 
taken in the Climate Change Response Act 2002 and the Education and Training 
Act 2020, which included clauses to recognise and respect the Crown’s responsi-
bility to give effect to its Treaty  /  ​Tiriti obligations.4

While the select committee in 2021 was not able to reach agreement about 
amending the Bill to require consultation with Māori, Supplementary Order Paper 
262 added what became section 4 to recognise and respect ‘the Crown’s responsi-
bility to give effect to the principles of te Tiriti o Waitangi  /  ​the Treaty of Waitangi, 
through consultation with Māori’.5 This clause does not appear to have been dis-
cussed in depth by the House.6

1.  Jeannette Fitzsimons, ‘Energy Efficiency Bill’, NZPD, 9 September 1998, vol 571, pp 596–612  ; 
Office of the Parliamentary Commissioner for the Environment, Getting More from Less  : A Review 
of Progress on Energy Efficiency and Renewable Energy Initiatives in New Zealand (Wellington  : 
Office of the Parliamentary Commissioner for the Environment, 2000), p 109, https://pce.parlia-
ment.nz/media/2nwbuwcz/getting_more_from_less.pdf, accessed 29 July 2026  ; Energy Efficiency 
Bill 1998 (189–1), New Zealand Legal Information Institute, https://www.nzlii.org/cgi-bin/viewdb/
nz/legis/hist_bill/eeb19981891174, accessed 29 July 2026

2.  ‘Organic Products Bill – Amendment paper no 262’, 18 October 2022  ; see also submission 
3.3.51(a), p 18

3.  Ministry for Primary Industries, ‘Organic Products Bill  : Departmental Report to the Primary 
Production Committee’, 11 December 2020, p 38

4.  Ministry for Primary Industries, ‘Organic Products Bill  : Treaty of Waitangi principles and the 
Organic Products Bill’, 3 July 2020, p 2

5.  ‘Organic Products Bill – Amendment paper no 262’, 18 October 2022  ; submission 3.3.51(a), 
p 19

6.  ‘Organic Products and Production Bill’, NZPD, 28 March 2023, vol 766, p 15746
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(c)	 with respect to section 150 (which relates to the power to establish advisory 
councils), the relevant Minister must ensure that any advisory council includes 
appropriate and suitably representative Māori membership.

Section 5 then outlines the Act, including how it ‘recognises and respects the 
Crown’s responsibility to give effect to the principles of te Tiriti o Waitangi  /  ​the 
Treaty of Waitangi’. There are no other references to the Treaty  /  ​te Tiriti in the 
statute. There are two further references to Māori. Section 128(4) requires the 
Minister or relevant Chief Executive Officer, to consult Māori when issuing sup-
plementary notices. The second reference is under section 150(3)(b) relating to 
the appointment of members to the Advisory Council, where the Minister must 
appoint members who include ‘appropriate and suitable’ Māori representation.

(i)  The view of Crown officials and witnesses in our inquiry on the potential 
impact of the repeal
In chapter 3 we noted that Ministry for Primary Industries officials considered 
section 4 to be sufficiently clear and flexible in its application. They recommended 
maintaining the provision unchanged – see section 3.2.4. The Advisory Group 
opined that section 4 provided certainty and was sufficiently clear. It recom-
mended that sections 4 and 5 should be amended to standardise the references 
to the Treaty  /  ​te Tiriti and the formulation of the duty – see section 3.2.6. In the 
RIS, Ministry of Justice officials considered section 4 provided clarity on how 
Parliament had provided for the Treaty  /  ​te Tiriti in the Act.164 If repealed, they 
advised, it would be less clear how the Treaty  /  ​te Tiriti had been provided for. 
This could ‘increase the scope for the courts to interpret the Treaty as being more 
broadly relevant, creating uncertainty.’165 Their preferred option was to retain the 
status quo.166

Tracy Hillier was certain that the consultation required by the Act was import-
ant to her hapū, Ngāi Tamahaua.167 They did not support ‘moves away from organic 
systems or changes that weaken their integrity.’168 In their perspective, organic 
systems are tied to tikanga and their responsibility as kaitiaki.169 She advised that 
changes to ‘fees, standards, or rules’ would ‘feel like decisions are being made about 
our food systems and taonga without us properly being involved.’170 She added 
that, if protections were weakened, ‘there is a real risk that our mātauranga could 
be used without our consent, our role as kaitiaki over taonga could be ignored, 
and decisions will continue to favour commercial interests over tikanga-based 
protection.’171 It would also mean her hapū would have less say in decisions that 

164.  Submission 3.1.35(a), p 128
165.  Submission 3.1.35(a), p 128
166.  Submission 3.1.35(a), p 129
167.  Document A30, p 8
168.  Document A30, p 8
169.  Document A30, p 8
170.  Document A30, p 8
171.  Document A30, p 8
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‘directly affect our taonga, our knowledge, and our ability to exercise kaitiakitanga’ 
in their rohe.172

(ii)  Our view on the potential impact of the repeal
As Ministry of Justice officials advised, ‘Māori have recognised interests in relation 
to mātauranga Māori’ and customary ‘food production methods’.173 We agree that 
some of those ‘food production methods may fall within scope of the legislation, 
and as such may become subject to new rules and requirements which may be 
inconsistent with those practices.’174 The fears held by Ms Hillier have substance 
and it is foreseeable that decision-makers will be unable to give effect to the prin-
ciples of the Treaty  /  ​te Tiriti to protect those practices, even if they wanted to.

The practical effect of the repeal of sections 4 and 5 would be the removal of 
all Treaty  /  ​Tiriti obligations on the Crown relating to the matters listed in section 
4 and it would remove the protections for Māori under the legislation. Section 
128(4) cannot replace the protections afforded to Māori interests in section 4, as 
the section 128(4) ambit is narrow in scope. Section 150 is an appointment provi-
sion. This proposed repeal is not consistent with the advice of the Advisory Group 
or officials and, in our view, is incomprehensible.

(d)  The Plant Variety Rights Act 2022
Minister Goldsmith proposed repeal after advising Cabinet that section 54 
duplicated other provisions in the statute, in particular section 4.175 In the Cabinet 
paper, Minister Goldsmith noted that officials would work with the Parliamentary 
Counsel Office to ensure any amendments did not conflict with New Zealand’s 
obligations under the International Convention for the Protection of New 
Varieties of Plants (UPOV 91).176 Cabinet accepted this advice but noted that rele-
vant Ministers would receive advice on any legal risk arising from the proposed 
repeal.177 More policy work has been done on reviewing the implications of the 
repeal of section 54. The table attached to Minister Goldsmith’s letter to the 
National Iwi Chairs Forum, signalled that section 54 would be repealed, and sec-
tion 4 would both be amended so that the weighting is no higher than ‘take into 
account’” and so that it reflects the new standard form descriptive clause.178 As we 
noted in chapter 1 (section 1.1.2(1)), the Minister also agreed that section 4 would 
be amended to ‘preserve the detail of section 54 which sets out the Crown’s Treaty 
of Waitangi obligations’.179

172.  Document A30, p 9
173.  Submission 3.1.35(a), p 127
174.  Submission 3.1.35(a), p 127
175.  Submission 3.1.35(a), p 4. In a 19 May 2026 briefing to the Minister from Ministry of Justice 

officials, it was confirmed that Cabinet agreed to the repeal of section 54 ‘on the basis that it duplicates 
section 4’ – see 3.4.45(a), p 20

176.  Submission 3.1.35(a), p 4
177.  Submission 3.1.35(a), pp 2, 4, 11, 15
178.  Submission 3.4.45(a), pp 86–87
179.  Submission 3.4.45(a), p 36
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The purpose of the Act (section 3) is  :

(a)	 to provide for an efficient and effective plant variety rights system that revises 
and consolidates the law on plant variety rights in the light of New Zealand’s 
obligations under the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership (CPTPP) in relation to the UPOV Convention  :

(b)	 to protect kaitiaki relationships with taonga species and mātauranga Māori in 
the plant variety rights system  :

(c)	 to promote innovation and economic growth in New Zealand by providing 
incentives for the development and use of new plant varieties while maintain-
ing an appropriate balance between the interests of plant breeders, growers, and 
others so there is a net benefit to society as a whole.

The Relevant Legislative History of the Plant Variety Rights Act 2022

The Plant Variety Rights Bill 2021 (No 35) was introduced on 11 May 2021. The 
explanatory note explains its purpose as, among other things, a response to the 
Tribunal’s report Ko Aotearoa Tēnei and its recommendations that the Crown is obli-
gated to protect the kaitaiki relationship to taonga plant species.1 The Honourable 
David Clark was the responsible Minister. The Economic Development, Science 
and Innovation Committee noted that the Bill’s intention was to align this field 
of law with New Zealand’s international obligations, ‘whilst recognising the coun-
try’s unique heritage and deference to Te Tiriti o Waitangi  /  ​the Treaty of Waitangi’.2 
The select committee recommended three changes to the Bill to make its purpose 
‘clearer.’ These recommendations were accepted at the Bill’s second reading.3 During 
the first and second readings, Minister Clark noted that the Bill would ensure the 
Crown meets its obligations under the Treaty  /  ​te Tiriti, and described it as ‘inclu-
sive’ and ‘the best of both worlds  : indigenous rights and commercial returns for 
intellectual property’.4 He stated the changes to the Bill went further than the Ko 
Aotearoa Tēnei ‘in ‘strengthening kaitiaki’ within the Plant Variety Rights system’.5 
When enacted on 18 November 2022, the Plant Variety Rights Act included sections 
4 and 54.

1.  Submission 3.3.51(a), p 25  ; Wai 3565 ROI, submission 3.1.35(a), p 75  ; Plant Variety Rights Bill 
(35—1), explanatory note  ; Waitangi Tribunal, Ko Aotearoa Tēnei  : A Report into Claims concern-
ing New Zealand Law and Policy Affecting Māori Culture and Identity, Te Taumata Tuarua, 2 vols 
(Wellington  : Legislation Direct, 2011)  ; submission 3.1.35(a), p 75

2.  Submission 3.3.51(a), p 26
3.  Submission 3.3.51(a), pp 27–28
4.  Submission 3.3.51(a), p 27  ; David Clark, ‘Plant Variety Bill – First Reading’, 18 May 2021, 

NZPD, vol 752, p 2760
5.  Submission 3.3.51(a), p 27
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Section 4 states that the Act ‘recognises and respects the Crown’s obligations 
under the principles of Te Tiriti o Waitangi  /  ​the Treaty of Waitangi in relation to 
the law on plant variety rights, through the provisions of Part 5 and related provi-
sions that support the purpose of Part  5’. This section makes it clear that, along 
with the purpose of the Act, particularly section 3(b), Parliament intended that the 
Crown’s Treaty  /  ​Tiriti obligations also applied to part 5.

Section 54 describes the overview of part 5 of the Act. It states that part 5 ‘rec-
ognises and respects the Crown’s obligations under the principles of Te Tiriti o 
Waitangi  /  ​the Treaty of Waitangi through protecting kaitiaki relationships with 
taonga species and mātauranga Māori in the plant variety rights system, by

(a)	 providing additional procedures that will recognise and protect kaitiaki relation-
ships  ; and

(b)	 providing for a Māori Plant Varieties Committee to administer those proce-
dures, to make determinations about kaitiaki relationships, and to have advisory 
functions  ; and

(c)	 enabling the nullification or cancellation of PVRs that have adverse effects on 
kaitiaki relationships.

This descriptive provision thus adds detail as to how kaitiaki relationships with 
taonga species and mātauranga Māori are to be protected. Although the details 
found in section 54(a), (b), and (c) are not currently described in section 4, as we 
have noted, Minister Goldsmith has agreed that these details should be incorpo-
rated into section 4.180

By virtue of section 55, part 5 applies to applications that relate to a plant variety

(a)	 that is derived wholly or partly from—
(i)	 an indigenous plant species  ; or
(ii)	 a non-indigenous plant species of significance  ; and

(b)	 in circumstances where the material from which the plant variety was derived 
was obtained from New Zealand.

Subparts 2 and 3 of part 5 then provide for the appointment, membership, func-
tions and role of the Māori Plant Varieties Committee in the hearing of applica-
tions for plant variety rights relating to indigenous varieties.

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the repeal
In chapter 3 we explained that officials from the Ministry of Business, Innovation 
and Employment considered sections 54 and 4 to be clear and they cautioned that 
the proposed repeal would be unlikely to result in certainty – see chapter 3, section 
3.2.4. The Māori Plant Varieties Committee was also consulted.181 It recommended 

180.  Submission 3.4.45(a), p 36
181.  Submission 3.4.16(a), pp 43–50
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retaining both sections without amendment.182 It noted that section 4 was a ‘safe-
guard, requiring officials, the Commissioner of Plant Variety Rights, and relevant 
committees to actively consider and protect Māori interests throughout the Act’s 
operation.’183 The committee opined that these provisions were clear as to the 
intended effect of the legislation and that they achieved certainty when dealing 
with applications.184

The Advisory Group’s recommendation was to standardise the reference to the 
Treaty  /  ​te Tiriti and the formulation of the duty and combine these provisions into 
one – see section 3.2.6 The RIS does not address this proposal in detail. It does 
record the proposal was to merge sections 4 and 54 into a single descriptive Treaty 
provision at section 4 and repeal section 54.

Interested parties before us were concerned about the repeal. Sheridan Waitai, 
for example, is a mokopuna of Saana Waitai-Murray one of the original claim-
ants in the Wai 262 claim.185 After discussing the nature of the Wai 262 claim, she 
explained that the Wai 262 Taumata Whakapūmau was established to continue 
work on the Wai 262 claim.186 She noted that in 2018 the Crown commenced con-
sultation on proposed amendments to the Plant Variety Rights Act 1987 to ratify 
UPOV 91 as part of Crown’s obligations under the CPTPP.187 She contrasted the lack 
of consultation with Māori sector interests relating to these current proposals, 
including no consultation with Taumata Whakapūmau,188 and she expressed her 
organisation’s concern that the proposals to repeal and amend would reverse 
advances made in the plant variety rights framework.189

The Chief Executive of the Ngāti Hine Forestry Trust, Heidi Mackey, filed evi-
dence on the effect of any repeal or amendment on her organisation.190 She advised 
that the trust was engaged in developing a strategy on how to convert pine tree 
land use back to native species.191 The trust considered the current statutory regime 
protecting Māori interests in taonga species, traditional knowledge, and kaitiaki 
relationships, enabled it to consider options on the pathway it would choose.192 It 
was concerned that removal or amendment of sections in the Plant Variety Rights 
Act 2022 would ‘lessen’ the Treaty  /  ​Tiriti protections in the legislation.193

(ii)  Our view on the potential impact of the repeal
We note the result of the 2022 reform of the Plant Variety Rights Act 1987 was 
legislation that recognises and respects the Crown’s Treaty  /  ​Tiriti obligations 

182.  Submission 3.4.16(a), p 43
183.  Submission 3.4.16(a), p 44
184.  Submission 3.4.16(a), p 50
185.  Document A59, p 2
186.  Document A59, pp 5–6
187.  Document A59, p 7
188.  Document A59, pp 4, 8
189.  Document A59, p 8
190.  Document A28
191.  Document A28, p 3
192.  Document A28, p 3
193.  Document A28, p 3
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through section 4, which is broader in scope than section 54 in part 5. Section 4 
extends Treaty  /  ​Tiriti obligations beyond part 5. In practice the two sections – 4 
and 54 – must be integrated into the assessments and the decision-making pro-
cesses pertaining to any applications concerning indigenous plant species.

We further note that the section 54(a), (b), and(c) provisions are not currently 
in section 4. In chapter 1 at section 1.1.2(1), we explained that, on 20 May 2026, 
after receiving advice on the matter, the Minister confirmed that section 54 should 
be repealed, to be accompanied by ‘amendments to section 4 to preserve the detail 
of section 54.194 On this basis, the repeal will be relatively harmless. However, and 
as we discus below, it is the change to lower the Treaty  /  ​Tiriti weighting to ‘take 
into account’ that is more significant.

(e)  The Smokefree Environments and Regulated Products Act 1990
In October 2025, this Act was one of several to be included in Minister Goldsmith’s 
Cabinet paper ‘on the basis that their Treaty references did not clearly relate to 
other parts of Act, or there was no obvious need for distinct protections under the 
Treaty’ (see also chapter 3, section 3.2.7).195 The Minister subsequently explained to 
Cabinet that, in consultation with his Ministerial colleagues, particularly those on 
the Oversight Group, they considered that section 3AB should be repealed subject 
to the agreement of the Associate Minister of Health.196 The table attached to the 
June 2026 letter from the Minister of Justice to the Chairs of the National Iwi 
Chairs Forum records that this provision will be repealed.197

Section 3A describes the purposes of Smokefree Environments and Regulated 
Products Act 1990. The purposes of the legislation are, in the main, protective in 
nature, and are particularly targeted at children and young people and minimising 
harm from regulated products. Section 3AB states that, in ‘order to provide for 
the Crown’s intention to give effect to the principles of te Tiriti o Waitangi (the 
Treaty of Waitangi)’, the Act under 3AB(d) requires the Minister, ‘before preparing 
regulations relating to requirements for smoked tobacco products, to consider the 
risks and benefits to Māori of regulating a constituent’.

There is no other Treaty  /  ​Tiriti provision in the statute. Section 3AA is the guide 
to the different Parts of the Act. Section 3AA declares part 5 empowers the mak-
ing of secondary legislation. Section 82B falls under part 5 of the statute. Section 
82B(1) provides for the making of regulations relating to requirements for smoked 
tobacco products, including prescribing safety standards for smoked tobacco 
products or prohibiting constituents of smoked tobacco products or prescrib-
ing limits for the quantities of constituents in smoked tobacco products or their 
emissions and a method of determining whether those limits have been exceeded. 
Section 82B(2) requires that the Minister, before he or she prepares regulations 
relating to requirements for smoking products, must consider several matters, 

194.  Submission 3.4.45(a), p 36
195.  Document A61, p 18, [75a]
196.  Submission 3.1.35(a), p 143
197.  Submission 3.4.45(a), p 36
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The Relevant Legislative History of  
the Smokefree Environments and Regulated Products Act 1990

The Smokefree Environments and Regulated Products Act 1990 was enacted on 28 
August 1990.1 It contained no Treaty provisions. In 2010 the Māori Affairs Select 
Committee commenced an Inquiry on the Tobacco Industry.2 The evidence before 
us was that the Select Committee conducted its inquiry over the year 2010, receiv-
ing 260 submissions, 96 oral submissions and over 1700 letters.3 This resulted in the 
Māori Affairs Select Committee producing a report with 42 recommendations.4 
Not all of these were adopted immediately. The Committee recommended New 
Zealand’s smokefree 2025 goal, which was adopted by the Government in 2011, and 
reaffirmed in 2018.5

Section 3AB was inserted into the Act on 16 December 2022 by the Smokefree 
Environments and Regulated Products (Smoked Tobacco) Amendment Act 2022.6 
The intention behind this clause was to ‘uphold the principle of active participation, 
by ensuring that the new decision-making provisions of the Bill are implemented in 
a way that is effective for Māori’.7 A report produced by the Ministry of Health dis-
cussing the Bill noted that ‘[s]ubmitters commenting on Te Tiriti o Waitangi  /  ​the 
Treaty were either supportive of the requirements or considered the provisions did 
not go far enough.’8 The Explanatory Note to the Bill described how the new sec-
tion would provide ‘for the Crown’s intention to give effect to the principles of the 
Tiriti o Waitangi  /  ​the Treaty of Waitangi’.9 The Amendment Act came into force on 
1 January 2023.10

The Smokefree Environments and Regulated Products (Smoked Tobacco) 
Amendment Act 2022 was also influenced by the Māori Affairs Select Committee 
work.11 Section 3AB was part of a suite of measures enacted in 2022.12 These meas-
ures represented a ‘‘mutually reinforcing and comprehensive “endgame” approach” ’ 
for tobacco in Aotearoa.13 The provision also links to New Zealand’s obligations 

1.  Submission 3.3.51(a), p 29
2.  Document A4(a), p 2
3.  Document A4(a), p 4
4.  Document A4(a), p 4
5.  Submission 3.3.2(a), p 4
6.  Submission 3.3.51(a), p 29
7.  Submission 3.3.51(a), p 29
8.  Document A67, p 1358
9.  Submission 3.3.51(a), p 29
10.  Smokefree Environments and Regulated Products (Smoked Tobacco) Amendment Act 

2022, s 2
11.  Submission 3.3.2(a), p 4
12.  Submission 3.3.2, p 1  ; doc A4(a), pp 2, 5  ; doc A5, p 3  ; doc A6, p 3  ; doc A7, pp 3–4
13.  Submission 3.3.2(a), p 1
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under the Framework Convention on Tobacco Control to provide for the regula-
tion of the contents and emissions of tobacco products.14

On 24 November 2023, coalition agreements between the National Party and the 
ACT and New Zealand First parties were finalised. Both required repeals to differ-
ent aspects of the Smokefree Environments and Regulated Products Act 1990. The 
New Zealand First Party and the National Party agreed to repeal the 2022 amend-
ments and regulations before March 2024, thus removing any requirements for 
denicotisation.’15 The coalition agreement with ACT also required the repeal of the 
amendments ‘to remove the requirements for denicotinisation and the reduction 
in retail outlets.’16

In a briefing to the Associate Minister of Health in December 2023, the Ministry 
of Health noted that, due to the ‘inequitable impact smoking has on Māori, Pacific 
peoples and for people living in low socioeconomic communities, reversing the 
changes is likely to have a disproportionately negative impact on these groups in 
the absence of alternate measures.’17 The Ministry of Health made the point that 
smoking continued to be the leading cause of avoidable morbidity and mortality 
in New Zealand.18 The Ministry noted that while smoking rates had been reducing, 
they were still higher for Māori, Pacific, the disabled and those living in high dep-
rivation.19 The Ministry advised that repealing the legislative changes made in 2022 
would have “quantifiable negative impacts on equity particularly for Māori, Pacific, 
those living in low socio-economic communities and disabled adults.’20

In March 2024, the Crown enacted the Smokefree Environments and Regulated 
Products Amendment Act 2024 which repealed, among other things, section 
3AB(a), (b), and (c). Only section 3AB(d) survived the 2024 repeals.21 The Associate 
Minister of Health, Casey Costello, stated at the committee stage that section 3B(a), 
(b), and (c) were ‘required to be changed’, though she did not explain why.22 The 
Minister also opined that the duty to consult remained, but the High Court and 
Court of Appeal have stated otherwise.23

14.  Submission 3.3.2(b), p [11]
15.  Document A58(a), p 18
16.  New Zealand National Party and ACT New Zealand Party, ‘Coalition Agreement’, 

24 November 2023, p 8
17.  Submission 3.3.2(a), p 1
18.  Submission 3.3.2(a), p 3  ; see also doc A6, p 2
19.  Submission 3.3.2(a), p 5
20.  Submission 3.3.2(a), p 19
21.  Submission 3.3.51(a), p 29
22.  Submission 3.5.51(a), p 30
23.  Submission 3.3.51(a), p 30, cf ALT New Zealand Ltd v Attorney-General [2023] NZHC 3855  ; 

ALT New Zealand Ltd v Attorney-General [2025] NZCA 344, 3 NZLR 60
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including under section 82B (2)(b) the risks and benefits to Māori (including both 
users and non-users of smoked tobacco products) of regulating the constituent in 
the smoked tobacco product.

Section 3AB(d) relates specifically to section 82B(2)(b). Sections 3AB(d) and 
82B(2)(b) together require the Minister, before preparing regulations, to give effect 
to the principles of the Treaty  /  ​te Tiriti when considering the risk and benefits to 
Māori of regulating constituents in smoked tobacco products. If section 3AB is 
repealed there is no such obligation. Rather, all the Minister need consider are 
the risks and benefits to Māori (including both users and non-users of smoked 
tobacco products) of regulating constituents in the products. Therefore, section 
3AB adds additional elements to what the Minister must consider.

The only other section in the statute that makes any overt attempt to protect 
Māori interests is section 20P(2)(aa)(ii) preventing the Director-General approv-
ing a person becoming a specialist vape retailer unless satisfied that the retail 
premises in which that person’s vaping products are to be sold is at least 300 
metres from a marae in the vicinity.

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the repeal
As we discussed in chapter 3, Ministry of Health officials considered section 3AB 
to be appropriately clear and very specific in its purpose and application. Their 
advice was to maintain the provision in its current form – see section 3.2.4. The 
Advisory Group advice was consistent stating the provision provided certainty 
but recommended that the provision be amended to standardise the reference 
to the Treaty  /  ​te Tiriti and replace the reference to the ‘Crown’s intention’ to the 
‘Crown’s obligation’ – see chapter 3 section 3.2.6. The RIS noted that, if section 
3AB were repealed, it might create uncertainty, and that might create some chal-
lenges.198 Repeal was not recommended as it was unlikely to meet the objective of 
ensuring Treaty  /  ​Tiriti provisions are clear as to how the Treaty  /  ​te Tiriti applies 
in the context of the Act. It was the view of the Ministry of Justice that repeal 
would be unlikely to reduce uncertainty, and it would be unlikely to support better 
compliance.”199

We discussed the parties view of this proposal in chapter 2 at section 2.4. Here 
we add that Māori health providers who gave evidence before us were worried 
about the implications of this proposal for the Smokefree Goals and their service 
delivery programmes and noted they had not been consulted.200 Tracy Hillier had 
seen progress through her work with Te Hunga Auahi Kore Moana Toi in the 
Bay of Plenty. However, support for this initiative had reduced, yet smoking and 
tobacco harm were still affecting her community.201 She was concerned that the 

198.  Submission 3.1.35(a), p 128
199.  Submission 3.1.35(a), p 129
200.  Document A25, pp 7–9  ; doc A30, pp 9–10
201.  Document A30, p 9
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repeal of section 3AB would remove one of the last statutory requirements for the 
Crown to consider impacts on Māori.

Professor Papaarangi Reid explained that tobacco is directly attributed to 
cause 22.6 per cent of Māori deaths.202 She noted that tobacco products have 
disproportionately affected the Māori population and that the current inequities 
in consumption are set to continue this inequitable impact.203 Ministry of Health 
data for 2024–25 reflected ongoing inequalities for Māori. Daily smoking rates for 
Māori were 15 per cent compared with 5.7 per cent for European and 4.5 per cent 
for Asian adults.204 Daily vaping rates for Māori were at 27.5 per cent.205

Associate Professor Bridget Robson noted that current ‘inequalities in smoking 
and nicotine product use was significant.’206 Repealing section 3AB, or weakening 
it, would prioritise a ‘total population approach to smokefree policy, leading to 
widening inequality between Māori and non-Māori.’207 Other witnesses noted 
that there was no sound reason for the repeal of section 3AB and that it was their 
view that it cannot be justified by the continued existence of section 82B.208 As 
Shane Bradbrook put it, ‘s[ection] 82B can’t be treated as a Treaty clause dressed 
in different clothes. It does not direct decision-makers to give effect to Te Tiriti 
principles.’209 Andrew Waa and Lani Teddy stated that  :

repeal in this instance appears to reflect a policy preference rather than an evidence-
based recommendation, and it directly contradicts the stated objective of improv-
ing ‘certainty.’ For smokefree law, where Māori bear a disproportionate burden of 
tobacco-related harms, repealing s 3AB will cause harm to Māori. It removes a protec-
tion designed specifically for this context.210

What remains, they continued, ‘is a regime where Te Tiriti disappears entirely 
from the face of the legislation.’211 They added that it will make effective tobacco 
regulation for Māori harder and it was clear that more Māori would die.212 The 
evidence put to us was that this is entirely foreseeable. The witnesses called for 
the proposal to repeal section 3AB to be dropped and the endgame provisions 
reinstated.213

202.  Document A55, p 5
203.  Document A55, p 5
204.  ‘Trends in Smoking and Vaping  : New Zealand Health Survey 2024/25’, Ministry of Health, 

https://tinyurl.com/nzsmokingvaping, last modified 19 November 2025
205.  ‘Trends in Smoking and Vaping  : New Zealand Health Survey 2024/25’, Ministry of Health, 

https://tinyurl.com/nzsmokingvaping, last modified 19 November 2025
206.  Document A14, p 3
207.  Document A14, p 3
208.  Document A4(a), p 9  ; doc A5, p 3  ; doc A6, p 4
209.  Document A4(a), p 9
210.  Document A7, p 6
211.  Document A4(a), p 9
212.  Document A6, p 6
213.  Submission 3.3.2, pp 9–10
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(ii)  Our view on the potential impact of the repeals
The practical effect of this repeal would be that, in the making of regulations relat-
ing to requirements for smoked tobacco products, the Minister will not have to 
give effect to the principles of the Treaty  /  ​te Tiriti when considering the risks and 
benefits to Māori of regulating these products. Though the requirement on the 
Minister to consider Māori will be retained through the continued existence of 
section 82B, this all-important framing of Treaty  /  ​Tiriti consistency would be gone. 
For instance, the Minister would not be required to consider the Crown’s duties of 
active protection towards Māori. The Crown knows that the repeal of section 3AB 
will take way the requirement on the Minister to give effect to the principles of 
the Treaty  /  ​te Tiriti both before preparing regulations relating to requirements for 
smoked tobacco products and when considering the risks and benefits to Māori 
of regulating a constituent of a smoked product. The Crown is seeking to take 
away any Treaty  /  ​Tiriti obligation on the Minister in this context without any real 
justification. We must logically conclude that there is no foundation for the repeal, 
other than ‘Ministerial political judgement’.

At the least the repeal would signal a shift on the status and importance of the 
Treaty  /  ​te Tiriti, which will have a cooling effect on administration under the 
Act, lowering the ability of Māori to leverage equity-focused approaches with the 
Minister for the making of regulations. At worst, the repeal of section 3AB would 
mean that smoking rates for Māori will continue to plateau rather than decline, 
more Māori will suffer health consequences, and this could lead to more prevent-
able deaths. These are truly horrendous foreseeable possibilities verified by the 
several experts who provided evidence in our inquiry. This is a policy choice that 
is inconsistent with the principles of the Treaty  /  ​te Tiriti. The Crown has chosen 
repeal with no evidence to justify such a decision, no guarantee of clarity or 
certainty.

4.2.3  The Treaty  /  ​Tiriti weighting change
In this section, we consider the practical and legal impacts of the proposal to 
amend Treaty  /  ​Tiriti weightings to be no higher than ‘take into account’ across 
multiple statutes. On 23 February 2026, Cabinet agreed to amend the Treaty  /  ​Tiriti 
weightings in 16 provisions across ten statutes, excluding the changes proposed to 
the Education and Training Act, which we do not consider in this report.214 We set 
out this decision in depth in section 1.5.3(4).

On 25 June 2026, the Minister of Justice wrote to the National Iwi Chairs Forum 
to update them on the current status of the legislative proposals.215 The proposal 
to amend Treaty  /  ​Tiriti weightings had been slightly expanded from the scope of 
Cabinet’s original decision. The Treaty  /  ​Tiriti weighting in section 5 of the Plant 
Variety Rights Act and section 3(e) of the Data and Statistics Act are now proposed 
to be lowered.216

214.  Submission 3.1.35(a), pp 14–15
215.  Submission 3.4.45(a), p 29
216.  Submission 3.4.45(a), pp 32–33, 36
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In an appendix to the letter he provided, the Minister listed the following provi-
sions as being amended so their Treaty  /  ​Tiriti weightings would be no higher than 
take into account (excluding the provisions in the Education and Training Act)  :

ӹӹ section 3A of the Climate Change Response Act 2002  ;
ӹӹ section 15(3) of the Criminal Cases Review Commission Act 2019  ;
ӹӹ section 5 of the Crown Pastoral Land Act 1998  ;
ӹӹ section 3(e) and section 14(a) of the Data and Statistics Act 2022  ;
ӹӹ section 4(2) and section 9 of the Digital Identity Services Trust Framework 

Act 2023  ;
ӹӹ section 3(3)(c) and section 12 of the Exclusive Economic Zone and 

Continental Shelf (Environmental Effects) Act 2012  ;
ӹӹ section 3(b)(i) and section 9(1)(a) of the Mental Health and Wellbeing 

Commission Act 2020  ;
ӹӹ section 5(1) and section 6 of the Pae Ora (Healthy Futures) Act 2022  ;
ӹӹ section 4 of the Plant Variety Rights Act 2022  ; and
ӹӹ section 5(g)(i) and section 19(1)(b)(i) of the Water Services Authority – 

Taumata Arowai Act 2020.217

Several of these provisions are also currently proposed to be converted to a 
‘standard form’ descriptive provision if appropriate, though the Crown has pro-
vided very little information on what this ‘standard form’ provision might look like 
(see section 1.1.2(7)).218 However, based on the Minister’s decision that the conver-
sion of section 3A of the Climate Change Response Act into such a standard form 
provision would be ‘policy neutral in that the legal effect would be unchanged’, we 
assume the same is true for the other provisions affected by this decision.219

(1)  The legal effect of lowering Treaty  /  ​Tiriti weightings to take into account
The Treaty  /  ​te Tiriti weighting is the wording within a provision that reflects 
the strength of the relevant Treaty  /  ​Tiriti obligation, and the emphasis which is 
accordingly to be placed on the Treaty  /  ​te Tiriti – be it in a purpose, descriptive, 
or operative provision.220 The provisions proposed for amendment currently have 
a range of different Treaty  /  ​Tiriti weightings. Depending on the statute, decision-
makers are required to ‘give effect to’, ‘recognise and respect’, ensure their proce-
dures are ‘consistent with’, or ‘uphold’ the principles of the Treaty  /  ​te Tiriti.221 Of 

217.  Submission 3.4.45(a), pp 33–36
218.  The following provisions whose weightings are being changed are also listed in the appendix 

to the Minister’s letter as being amended to a ‘new standard form descriptive clause, if appropriate’  : 
section 3A of the Climate Change Response Act  ; section 4 of the Data and Statistics Act  ; section 9 of 
the Digital Identity Services Trust Framework Act  ; section 12 of the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects) Act  ; section 6 of the Pae Ora (Healthy Futures) Act  ; and 
section 4 of the Plant Variety Rights Act  : see submission 3.4.45(a), pp 33–36.

219.  Submission 3.4.45(a), p 20
220.  Document A61, p 21
221.  Submission 3.1.35(a), pp 14–15
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the provisions to be amended, the great majority use the ‘give effect to’ weighting 
– one of the strongest forms of Treaty  /  ​Tiriti weighting.222

(a)  The ‘give effect to’ weighting
The Supreme Court discussed the meaning of the ‘give effect to’ standard in 
Environment Defence Society Inc v New Zealand King Salmon Co Ltd.223 In this 
case, the Supreme Court was dealing with the requirement for regional councils 
to ‘give effect to’ national and other policy statements within their regional plans 
under section 67(3) of the Resource Management Act 1991. The court stated that, 
in this context, ‘give effect to’ simply meant ‘implement’. Later in the judgment, the 
court noted it was a ‘strong directive, creating a firm obligation on the part of those 
subject to it.’224 The court also noted that the strength of the obligation imposed 
on decision-makers depended on the overall wording of the provision. The court 
stated  : ‘A requirement to give effect to a policy which is framed in a specific and 
unqualified way may, in a practical sense, be more prescriptive than a requirement 
to give effect to a policy which is worded at a higher level of abstraction.’225

In another Supreme Court judgment, Ngāi Tai ki Tāmaki Tribal Trust v 
Minister of Conservation,226 the court considered the meaning of the ‘give effect 
to’ weighting in section 4 of the Conservation Act 1987. The court stated that 
‘[t]he requirement to “give effect to” the principles is a strong directive, creating 
a firm obligation on the part of those subject to it’.227 The court noted the Court 
of Appeal’s observation in Ngāi Tahu Māori Trust Board v Director-General of 
Conservation228 relating to section 4 – namely that statutory provisions for giving 
effect to the principles of the Treaty  /  ​te Tiriti should not be narrowly construed.229 
The Supreme Court emphasised the powerful nature of section 4, noting that it 
‘requires more than procedural steps’ – in some cases, ‘[s]ubstantive outcomes 
for iwi may be necessary’.230 The court also acknowledged that section 4 does not 
exist in a vacuum – several matters will need to be taken into account in decisions 
guided by the provision.231 Overall, the court considered that  :

222.  The ‘give effect’ to standard is the strongest expression of Treaty  /  ​Tiriti weighting, mirrored in 
strength only by negatively framed wording such as that, in section 9 of the State-Owned Enterprises 
Act, which provides that ‘[n]othing in this Act shall permit the Crown to act in a manner that is 
inconsistent with the principles of the Treaty of Waitangi’. We note that we also consider the weight-
ing in section 15(3) of the Criminal Cases Review Commission Act to be the equivalent in strength 
to ‘give effect’ – that provision provides that the Commission’s procedures ‘must be consistent with’ 
Treaty  /  ​Tiriti principles.

223.  Environment Defence Society Inc v New Zealand King Salmon Co Ltd [2014] NZSC 38
224.  Environment Defence Society Inc v New Zealand King Salmon Co Ltd [2014] NZSC 38 at paras 

77, 80
225.  Environment Defence Society Inc v New Zealand King Salmon Co Ltd [2014] NZSC 38 at paras 

80
226.  Ngāi Tai ki Tāmaki Tribal Trust v Minister of Conservation [2014] NZSC 122
227.  Ngāi Tai ki Tāmaki Tribal Trust v Minister of Conservation [2014] NZSC 122, at para 48
228.  Ngāi Tahu Māori Trust Board v Director-General of Conservation [1995] 3 NZLR 553 (CA)
229.  Ngāi Tai ki Tāmaki Tribal Trust v Minister of Conservation [2018] NZSC 122, at para 50
230.  Ngāi Tai ki Tāmaki Tribal Trust v Minister of Conservation [2018] NZSC 122, at para 50
231.  Ngāi Tai ki Tāmaki Tribal Trust v Minister of Conservation [2018] NZSC 122, at para 54
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[Section] 4 should not be seen as being trumped by other considerations . . . Nor 
should s[ection] 4 merely be part of an exercise in balancing it against the other rele-
vant considerations. What is required is a process under which the meeting of other 
statutory or non-statutory objectives is achieved, to the extent that this can be done 
consistently with s[ection] 4, in a way that best gives effect to the relevant Treaty 
principles.232

In the Climate Change Response Act and the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects) Act there are two different Treaty  /  ​
Tiriti weightings  : ‘give effect to’ and ‘recognise and respect’. In Trans-Tasman v 
Taranaki–Whanganui Conservation Board 233 (a case we discuss in section 4.2.2(1) 
above), the Supreme Court noted both weightings represent a ‘strong direction’ to 
decision-makers.234 It considered that Treaty  /  ​Tiriti provisions should not be nar-
rowly construed. Rather, ‘they must be given a broad and generous construction. 
An intention to constrain the ability of statutory decision-makers to respect Treaty 
principles should not be ascribed to Parliament unless that intention is made quite 
clear.’235

In considering section 3AB of the Climate Change Response Act, the Court 
of Appeal in Smith v Attorney-General,236 considered section 3AB and the wider 
legislative framework of the Act to be comprehensive, in a way which ousted the 
possibility of the Treaty  /  ​te Tiriti being enforced in its own right. The court stated  :

in all aspects of the CCRA framework, the Crown’s obligations under the Treaty 
are given effect through representation of persons with relevant expertise on the 
Commission and any review panel, requiring that emissions reduction and national 
adaptation plans take into account impacts on iwi and Māori and through consultation 
requirements on all key aspects of the framework. Its comprehensiveness in practice 
is illustrated by the detailed consideration of Treaty issues in the Commission’s advice 
to the Minister. In these circumstances, where Parliament has decided to give effect to 
the Crown’s obligations under the Treaty in this way, there is no room for a claim to 
operate that seeks to directly enforce the Treaty through an independent duty. This is 
also not an appropriate case to consider the ‘issue of major constitutional significance 
for New Zealand’ as to whether the courts may declare legislation inconsistent with 
the Treaty. The CCRA cannot be said to be a breach of the Treaty where Treaty prin-
ciple consistent decisions are available to be made under it.

To the extent Mr Smith’s claim concerns alleged inadequate steps taken under 
the CCRA, the question is whether the decisions relating to those steps have been 
made lawfully under the CCRA. .  .  . If the decisions have been made lawfully under 

232.  Ngāi Tai ki Tāmaki Tribal Trust v Minister of Conservation [2018] NZSC 122, at para 54
233.  Trans-Tasman v Taranaki–Whanganui Conservation Board [2021] NZSC 127
234.  Trans-Tasman v Taranaki–Whanganui Conservation Board [2021] NZSC 127
235.  Trans-Tasman Resources Limited v Taranaki–Whanganui Conservation Board [2021] NZSC 

127, at para 151
236.  Smith v Attorney-General [2024] NZCA 692
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legislation that gives effect to the Crown’s Treaty obligations, there is again no room 
for a claim to operate that the Treaty has been breached.237

However, this case is currently on appeal. It is still significant for our purposes as 
it discusses the practical effect of section 3AB within the wider statutory scheme of 
the Climate Change Response Act (a point we return to in section 4.2.4(2) below).

The ‘recognise and respect’ weighting appears in section 4 of the Plant Variety 
Rights Act, another provision which is proposed for amendment. We consider 
that like the formulation in the Climate Change Response Act and the Exclusive 
Economic Zone and Continental Shelf (Environmental Effects) Act, this effectively 
amounts to a similar weighting as the ‘give effect to’ standard being placed on 
decision-makers. Another strong Treaty  /  ​Tiriti weighting used in the provisions 
proposed for amendment is ‘uphold’, which is present in the Mental Health and 
Wellbeing Commission Act and the Water Services Authority – Taumata Arowai 
Act. We also consider this weighting to be akin to a requirement to ‘give effect to’ 
Treaty  /  ​Tiriti principles.

(b)  The weighting ‘take into account’
Having considered the strength of the ‘give effect to’ and other commensurate 
weightings, we now turn to examine the weighting ‘take into account’, as Cabinet 
agreed that these provisions be amended to a Treaty  /  ​Tiriti weighting of no higher 
than this standard. We should note that there are some cases where the ‘give effect 
to’ and ‘take into account’ weightings have not been treated as materially differ-
ent – see, for example, Barton-Prescott v Director-General of Social Welfare.238 In 
Students for Climate Solutions Incorporated v Minister of Energy and Resources, 
which considered section 4 of the Crown Minerals Act 1991,239 Justice Cooke was 
not convinced that meaning the courts give to Treaty  /  ​Tiriti weightings should 
turn on any particular verbal formulation.240

However, the characterising element of the ‘take into account’ weighting is 
the emphasis given to the discretion of decision-makers. The obligation ‘to take 
into account’ depends on the procedure adopted by the decision-maker. It will 
be up to them to consider what, in the circumstances, is appropriate.241 In other 
words, how Treaty  /  ​Tiriti principles are taken into account is at the discretion 
of the statutory decision-maker in question.242 In Bleakley v Environmental Risk 

237.  Smith v Attorney-General [2024] NZCA 692, at paras 149–151
238.  Barton-Prescott v Director-General of Social Welfare [1997] NZLR 179, p 184
239.  Section 4 of the Crown Minerals Act 1991 provides that ‘[a]ll persons exercising functions 

and powers under this Act shall have regard to the principles of the Treaty of Waitangi (Te Tiriti o 
Waitangi).’

240.  Students for Climate Solutions v Minister of Energy and Resources [2022] NZHC 2116
241.  GE Free NZ in Food and Environment Inc v Environmental Risk Management Authority [2011] 

NZRMA 45 (HC), pp 67–68
242.  Philip A Joseph, Joseph on Constitutional and Administrative Law 5th ed, (Wellington  : 

Thomson Reuters, 2021), pp 1016–1017
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Management Authority,243 for example, the High Court considered the ‘take into 
account’ weighting present in section 6(d) of the Hazardous Substances and New 
Organisms Act 1996. The court determined that ‘take into account’ imposed an 
‘obligation to consider the factor concerned in the course of making a decision 
– to weigh it up along with other factors – with the ability to give it considerable, 
moderate, little or no weight at all as in the end in all the circumstances seemed 
appropriate’.244

However, the court found the standard may differ in the context of other stat-
utes as ‘the phrase has been held to require some actual provision to be made for 
the factor concerned.’245 The meaning of ‘take into account’ was also articulated in 
Jackson v Te Rangi,246 where the High Court considered clause 6(2)(c) of schedule 
2 of the Local Government (Auckland Council) Act 2009.247 The court referred 
to ‘the well settled general principle that a requirement to take something into 
account is no more than an obligation to consider it but having done so being free 
to discard it  ; and therefore, under no obligation to act in accordance with it’.248

Parliamentary intent may also be the deciding factor in any case, as the Supreme 
Court indicated in Trans-Tasman. We note, for example, in Students for Climate 
Solutions Incorporated v Minister of Energy and Resources,249 Justice Cooke opined 
that the formulation of weightings was not of ‘decisive importance’ but rather that 
‘the legislative indication that the principles need to be addressed, with the natural 
inference that they should be honoured unless Parliament provides otherwise’.250

Applying this reasoning to the claim issues before us, if the proposed amend-
ments are enacted, Parliament would clearly indicate to the courts that it does 
not intend decision-makers to ‘give effect’ to the Treaty  /  ​te Tiriti through these 
statutory processes, and that it considers ‘take into account’ to be the appropriate 
weighting. The courts are unlikely to ignore that very clear signal of Parliamentary 
intent. It will necessarily colour the application of these provisions.

Finally, we note that the ‘take into account’ weighting can result in outcomes 
inconsistent with Treaty  /  ​Tiriti obligations, as we discussed in chapter 1 at sec-
tion 1.5.3(3), where the Tribunal in several inquiries concerning section 8 of the 
Resource Management Act 1991 (RMA) has found that provision to be inconsistent 
with the Treaty  /  ​te Tiriti. What is clear is that the weighting of ‘take into account’ 
imposes no stronger requirement on the decision-maker than to consider these 
obligations – and then, under their own discretion, decide whether to cast them 
aside or give substantive recognition to them. We now consider the practical effect 

243.  Bleakley v Environmental Risk Management Authority [2001] 3 NZLR 213
244.  Bleakley v Environmental Risk Management Authority [2001] 3 NZLR 213 at para 72
245.  Bleakly v Environmental Risk Management Authority [2001] 3 NZLR 213 at para 72
246.  Jackson v Te Rangi [2015] 2 NZLR 351
247.  Jackson v Te Rangi [2015] 2 NZLR 351
248.  Jackson v Te Rangi [2015] 2 NZLR 351 at p 366
249.  Students for Climate Solutions v Minister of Energy and Resources [2022] NZHC 2116
250.  Students for Climate Solutions Incorporated v Minister of Energy and Resources [2022] NZHC 

2116, at para 92
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of this ‘take into account’ weighting within the specific legislative schemes cap-
tured by the current proposals.

(2)  The legal and practical effect of lowering the Treaty  /  ​Tiriti weighting in each 
statute
(a)  The Climate Change Response Act 2002
On 23 February 2026, Cabinet decided to amend the Treaty  /  ​Tiriti weighting in 
section 3A of the Climate Change Response Act to be no higher than ‘take into 
account’.251 Section 3A is a Treaty  /  ​Tiriti provision that is largely descriptive, though 
it has some operative elements.252 On 20 May 2026, Minister Goldsmith decided 
that this provision would be converted to a ‘standard form descriptive provision’.253 
We have not been provided with any information about the wording of this ‘stand-
ard form descriptive provision’.254 In the absence of this information, we proceed 
on the basis of the Minister’s statement that the change will have no legal effect 
and analyse the potential impact of the Treaty  /  ​Tiriti weighting change alone.255

The purpose of the Climate Change Response Act is to provide frameworks to 
regulate Aotearoa New Zealand’s greenhouse gas emissions in order to ‘prepare 
for, and adapt to the effects of climate change’, and to meet its international obliga-
tions to limit global temperature increases.256 To achieve this, the Act establishes 
the Climate Change Commission and the Emissions Trading Scheme, and pro-
vides for the development of National Adaptation Plans.257 The purpose of the 
Climate Change Commission is (a) to provide independent, expert advice to the 
Government on mitigating climate change (including through reducing emissions 
of greenhouse gases) and adapting to the effects of climate change  ; and (b) to 
monitor and review the Government’s progress towards its emissions reduction 
and adaptation goals.258

Three of four substantive mentions of the Treaty  /  ​te Tiriti in the statute are in 
Section 3A. Section 3A applies to a total of 33 individual provisions in the wider 
Act, which we set out here  :

ӹӹ section 5G (requires the Climate Change Commission (‘the Commission’) to 
seek nominations from iwi and Māori representatives)  ;

ӹӹ section 5H (requires the Minister for Climate Change (‘the Minister’) to 
consider appointing individuals with expertise relevant to the Treaty  /  ​te 
Tiriti and tikanga Māori to the Commission)  ;

251.  Submission 3.1.35(a), p 14
252.  Submission 3.4.45(a), p 20
253.  Submission 3.4.45(a), p 20
254.  Document A65, p [6]
255.  Submission 3.4.45(a), p 32
256.  Climate Change Response Act 2002, s3. Aotearoa New Zealand is a Party to the United 

Nations Framework Convention on Climate Change, the Paris Agreement, and the Kyoto Protocols 
which are internationally recognised agreements to mitigate climate change.

257.  Climate Change Response Act 2002, parts 1A, 1C, 4
258.  Climate Change Response Act 2002, s5B
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Relevant Legislative History of the Climate Change Response Act 2002

Section 3A is primarily the result of two amendments to the Climate Change 
Response Act 2002, which operationalises Aotearoa New Zealand’s interna-
tional obligations under the United Nations Framework Convention on Climate 
Change (1992) and the Kyoto Protocol (1997). Section 3A was introduced through 
the Climate Change Response (Moderated Emissions Trading) Amendment Act 
2009,1 and further updated through the Climate Change Response (Zero Carbon) 
Amendment Act 2019.2 We have reviewed the Parliamentary materials available as 
the Bills behind these Acts progressed through the House and found that signifi-
cant consideration was given to the Treaty  /  ​Tiriti provision.

In developing the initial Climate Change Response Act 2002, the Crown engaged 
in public consultation, including with Māori, between 1990 and 2002.3 Feedback 
received indicated that Māori land-owners, particularly those in areas such as for-
estry which would be significantly impacted by an emissions trading scheme, were 
concerned that a scheme would limit land use and ‘lock in’ Māori investments in 
forestry.4 This consultation also informed a Cabinet paper from December 1998 
which noted that climate change-related impacts affecting coastal and flood prone 
areas could have Treaty  /  ​Tiriti implications.5 Despite such concerns, the original Act 
did not include a Treaty  /  ​Tiriti provision.

Section 3A was inserted in the Act on 8 December 2009 by the Climate Change 
Response (Moderated Emissions Trading) Amendment Act 2009.6 The clause 
was originally introduced by Māori Party member of Parliament Rahui Katene 
on 24 November 2009, as part of an agreement with the National Party to set 
out the ‘ongoing decisions on which the Government or Crown has an obliga-
tion to consult with Māori’.7 In introducing the amendment, Māori Party member 
of Parliament Te Ururoa Flavell noted the clause would ‘provide for the ongoing 
engagement of tangata whenua in the [emissions trading] scheme’, and ‘breathe 

1.  Climate Change Response (Moderated Emissions Trading) Amendment Act 2009, s 7
2.  Climate Change Response (Zero Carbon) Amendment Act 2019, s 5
3.  Helen Aikman to Crown Law Office, letter, 26 November 2008, Impact of Emissions Trading 

Scheme on Te Runanga o Ngai Tahu, pp 4, 6, 8–9
4.  Helen Aikman to Crown Law Office, letter, 26 November 2008, Impact of Emissions Trading 

Scheme on Te Runanga o Ngai Tahu,, pp 3, 8–9
5.  Helen Aikman to Crown Law Office, letter, 26 November 2008, Impact of Emissions Trading 

Scheme on Te Runanga o Ngai Tahu,, p 6
6.  Climate Change Response (Moderated Emissions Trading) Amendment Act 2009, s 7
7.  ‘Second Reading of Climate Change (Moderated Emissions Trading) Amendment Bill’, 24 

November 2009, NZPD, vol 659, p 7903. We note that, in closing submissions, counsel for the 
Crown attributed this amendment to Supplementary Order Paper 89 in the name of Rahui 
Katene (see 3.3.19(a)). Our research into the legislative history of section 3A has proven this par-
tially incorrect. The amendment was an addition from Rahui Katene to Supplementary Order 
Paper 98 in the name of Minister for Climate, Nick Smith.
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ӹӹ sections 5ZG and 5ZI (requires the Minster to adequately consult with iwi 
and Māori in the preparation of an emissions reduction plan, and to con-
sider the impacts of such a plan on iwi and Māori)  ;

ӹӹ section 5ZS (requires the Minister to take into account the effects of climate 
change on Māori in the preparation of a national adaptation plan)  ;

ӹӹ 28 sections listed under section 3A(b) which require the Minister to ensure 
iwi and Māori representatives have been consulted in the preparation of 
secondary legislation primarily relating to the emissions reduction plan and 
emissions trading scheme (for more detail, see appendix I)  ; and

life’ into the Act by ‘enacting the responsibilities of the Crown to incorporate the 
Treaty into legislation’.8 Rahui Katene added the Māori Party entered negotiations 
with National with the understanding ‘that the Treaty must be provided for in the 
scheme so that it is fair for our people, no matter what future changes are made 
along the way’ and considered that, when enacted, the amendment would reflect 
‘our role in responding to the shared challenge of climate change’.9

A decade later, the Climate Change Response (Zero Carbon) Amendment 
Act 2019 introduced the sections relating to the appointment and membership 
of the Commission, the development of the emissions reduction plan and emis-
sions trading scheme, and the development of a national adaptation plan.10 At 
the second reading of the Bill, Minister for Climate Change James Shaw noted that 
these amendments would ‘require the Commission to have regard for the Crown  /  ​
Māori relationship, Te Ao Māori, and specific impacts on iwi and iwi’.11 Member of 
Parliament Duncan Webb shared his satisfaction with the amendments, noting 
these recognised climate change-related impacts ‘will affect our Māori commu-
nities more than others’.12

8.  Second Reading of Climate Change (Moderated Emissions Trading) Amendment Bill’, 24 
November 2009, NZPD, vol 659, pp 7961–7962  ; see also submission 3.3.51(a), p 2

9.  Second Reading of Climate Change (Moderated Emissions Trading) Amendment Bill’, 24 
November 2009, NZPD, vol 659, p 7916

10.  Climate Change Response (Zero Carbon) Amendment Act 2019, s 5. As we have already 
listed, the particular provisions are sections 5G, 5H, 5ZG, 5ZI, and 5ZS.

11.  Submission 3.4.44(a), p [1]  ; see also Second Reading of Climate Change Response (Zero 
Carbon) Amendment Bill, 5 November 2019, vol  742, p 14719. These amendments appear, in 
part, to stem from the report from the select committee which recommended inserting what is 
now section 5M(f) and repeats the same wording (see ‘Climate Change Response (Zero Carbon) 
Amendment Bill. Government Bill. As reported from the Environment Committee’, p 5).

12.  Second Reading of Climate Change Response (Zero Carbon) Amendment Bill, 5 November 
2019, vol 742, p 14723
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ӹӹ section 161 (requires the Minister to ensure at least one member of the emis-
sions trading scheme review panel has knowledge of tikanga Māori and the 
Treaty  /  ​te Tiriti, and that the panel consults with iwi and Māori).

The current chapeau of section 3A provides that, ‘[i]n order to recognise and 
respect the Crown’s responsibility to give effect to the principles of the Treaty of 
Waitangi’, a number of statutory requirements exist within the Act.

In addition to being referenced in section 3A, the Treaty  /  ​Tiriti principles are 
already directly mentioned in section 5H, which governs appointment of mem-
bers to the Climate Change Commission (as noted above). Under section 5H(1)
(d)(ii), the Minister for Climate Change must ‘have regard to the need for the 
Commission to have members who, collectively, have .  .  . technical and profes-
sional skills, experience, and expertise in, and an understanding of innovative 
approaches relevant to .  .  . the Treaty of Waitangi (Te Tiriti o Waitangi) and te 
ao Māori (including tikanga Māori, te reo Māori, mātauranga Māori, and Māori 
economic activity).’

Other provisions, protective of Māori interests within the statute which are not 
already referred to via a cross-reference in section 3A, include  :

ӹӹ section 5M(f) (which requires the Commission when exercising its powers 
under the Act to consider, where relevant the Crown–Māori relationship, te 
ao Māori, and the specific effects on iwi and Māori)

ӹӹ section 160(5)(b) (which provides that when the Minister initiates a review 
of the operation and effectiveness of the emissions trading scheme, and 
does not appoint a panel, he  /  ​she must consult representatives of iwi and 
Māori with an interest)

ӹӹ section 168(1)(g) (which authorises the making of regulations that provide 
for the circumstances in which a notice of the status of forest land must be 
cancelled by the Registrar-General of Land, a Registrar of the Māori Land 
Court, or the Registrar of Deeds)

ӹӹ section 269 (which provides the Minister with the power to initiate a review 
of the the operation and effectiveness of the synthetic greenhouse gas levy. If 
he does so without appointing a panel he  /  ​she must consult representatives 
of iwi and Māori with an interest)

We now turn to consider the potential impacts were the chapeau in section 3A 
to instead read  : ‘[in] order to recognise and respect the Crown’s responsibility to 
take into account the principles of the Treaty of Waitangi’.

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
As we have set out in chapter 3, official advice did not recommend any change 
to the Treaty  /  ​Tiriti weighting of section 3A (see sections 3.2.3, 3.2.9, and 3.2.11). 
The Advisory Group suggested further amending the formulation of ‘give effect 
to’ weighting in the Climate Change Response Act so it would instead read ‘in 
order to assist the Crown to give effect to’ Treaty  /  ​Tiriti obligation requirements.259 

259.  Submission 3.1.35(a), p 43
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Significantly, it did not recommend that the Treaty  /  ​Tiriti weighting be down-
graded. Officials from the Ministry for the Environment considered the section to 
be ‘necessary to acknowledge or safeguard Māori rights’, and these concerns were 
echoed in the RIS which added that downgrading the Treaty  /  ​Tiriti weighting could 
have negative impacts on Māori social, cultural, economic, and environmental 
interests.260 Ministry for the Environment officials noted Māori communities are 
especially vulnerable to climate change as they tend to be located in coastal, rural, 
and remote areas which have greater exposure to climate related risks.261 Māori 
enterprises also tend to be ‘concentrated in the emissions-intensive industries’ like 
forestry and agriculture.262 Officials considered that amending the Treaty  /  ​Tiriti 
weighting in this Act would harm the Māori–Crown relationship and introduce 
uncertainty.263

The claimant and interested party witnesses we heard from were deeply con-
cerned about this proposed amendment to the Climate Change Response Act. 
Rangiamohia Dansey-White shared that climate change is ‘a direct and ongoing 
concern to the wai, the taiao, and the resources our people have exercised kai-
tiakitanga over since time immemorial’.264 She told us that weakening the Treaty  /  ​
Tiriti obligations of the Act ‘undermines the legislative basis for Ngāti Pikiao’s 
meaningful participation in climate-related decisions’, and noted that it is the next 
generation of rangatahi who will bear ‘the longest and heaviest consequences of 
that diminished protection’.265

Natalie Coates explained that, while section 3A is ‘not necessarily exhaustive of 
what may be required to honour te Tiriti, it does demonstrate a number of ways 
in which the Treaty purports to operate in a substantive and practical way’.266 
She argued that lowering the Treaty  /  ​Tiriti weighting of the chapeau from ‘give 
effect to’ to ‘take into account’ would have ‘significant’ practical effects including 
weakening the opportunity for ‘Māori participation, representation, consult-
ation, and consideration’ in Aotearoa New Zealand’s climate response.267 Many 
mitigation policies, including emissions reduction plans (included in section 3A) 
rely heavily on afforestation or rigid emissions targets which limit tikanga-based 
land-use practices.268 We discuss this impact of climate change policy on Māori 
land interests in more depth in chapter 2 – but these requirements can impose 
financial burdens on Māori which force ‘trade-offs between economic viability 
and tikanga-based priorities’, in the words of the Bioeconomy Sciences Institute.269

260.  Submission 3.1.35(a), p 90  ; submission 3.4.7(a), p 32
261.  Submission 3.4.7(a), p 32
262.  Submission 3.4.7(a), p 32
263.  Submission 3.4.16(a), pp 63, 65–66, 69
264.  Document A12, p 13
265.  Document A12, p 13
266.  Document A29, p 28
267.  Document A29, p 29
268.  Document A58(a), p 75
269.  Document A58(a), p 75
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Witnesses emphasized that Māori are currently facing increased harm as a 
result of climate change. Dr Carwyn Jones drew on the findings of the Bioeconomy 
Institute (chapter 2, section 2.3.4) that even if all existing climate change mitigation 
policies were implemented, Māori communities would remain disproportionately 
at risk of climate-related harm.270 He pointed out that, in the first five months of 
2026, 20 states of local emergency were declared, compared to just eight in the 
whole of 2025.271 The majority of these occurred in Northland, Gisborne, and 
the East Coast – areas with a high-density of Māori communities.272 Professor 
Papaarangi Reid told us that the resulting environmental degradation from 
climate change-related weather events has ‘disproportionate health impacts’ on 
Māori – something the Bioeconomic report also noted.273 Despite this recognised 
need, Māori infrastructure and communities tend to be excluded from nationally 
led resilience planning, limiting the funding available to Māori them.274 Dr Jones 
argued the standard change would have ‘serious, ongoing prejudicial effects on all 
Māori due to the extensive nature of the provisions within the [Climate Change 
Response Act] that are affected, and the participatory and oversight functions that 
are included.’.275

(ii)  Our view on the potential impact of the weighting change
The lowering of the Treaty  /  ​Tiriti weighting in the chapeau of section 3A of the 
Act, while retaining the 33 individual provisions which describe the Crown’s 
Treaty  /  ​Tiriti obligations, would create real uncertainty for users of the Act given 
the courts will have to grapple with the change. This will also weaken the weight 
given to Māori interests within the other Parts of the legislation which guide the 
Government’s approach to climate change response.

With respect to section 3A(ad) which references sections 5ZG and 5ZI, the cur-
rent wording states the Minister ‘must include in a emissions reduction plan a 
strategy to recognise and mitigate the impacts on iwi and Māori of reducing emis-
sions and must ensure that iwi and Māori have been adequately consulted on the 
plan’ in order to ‘give effect to’ Treaty  /  ​Tiriti principles. Changing the Treaty  /  ​Tiriti 
weighting to ‘take into account’ conflicts with the strength of these duties that the 
Minister ‘must’ carry out and creates further uncertainty that the relevant deci-
sion-maker, or the courts, will need to resolve. There is a risk that, if the Minister 
is merely required to ‘take into account’ Treaty  /  ​Tiriti principles, the Minister’s 
understanding of what constitutes ‘adequate’ consultation could also lessen. The 
potential that consultation with Māori will be reduced under these proposals is 
concerning. As we have seen, Māori are disproportionately represented in high-
emission industries, including forestry, which emissions reduction plans have 
direct fiscal and practical effects on. For example, the 2026–30 emissions reduction 

270.  Document A58(a), p 2
271.  Document A58, p 20
272.  Document A58, p 22
273.  Document A55, p 9
274.  Document A58(a), pp 57, 59
275.  Document A58, p 22
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plan places ‘an outsize reliance’ on the carbon removal abilities of forests.276 The 
goal should be to ensure consultation with Māori is as meaningful and substantive 
as possible, especially as the emissions reduction plan has a direct impact of the 
tino rangatiratanga rights of Māori over their land (see chapter 2, section 2.2.4).

Changing the Treaty  /  ​Tiriti weighting of the chapeau would also impact the clar-
ity and effect of section 3A(ae). The section states the Minister ‘must, in preparing 
a [national adaption] plan, take into account the economic, social, health, environ-
mental, ecological, and cultural effects of climate change on iwi and Māori’. In the 
current formulation, the ‘give effect’ weighting of the chapeau overrides ‘take into 
account’ and places a stronger impetus on the decision-maker to not disregard the 
needs of Māori when exercising their powers under section 5ZS. As we discussed 
in chapter 2, section 2.3.3, Māori face significant challenges when it comes to the 
climate change harm and the need to effectively adapt in the face of it. A report 
from the Bioeconomy Sciences Institute found that Māori are often forced to relo-
cate to avoid climate-related damage, which disrupts their spiritual connections, 
identity, and intergenerational well-being.277 Relocation and managed retreat also 
carries a financial burden, and while there are cases of whānau and hapū creat-
ing adaptation plans, most ‘lack formal links with local authorities, limiting their 
access to adaptation funding’.278 Māori-led adaptation initiatives are crucial in this 
context, from both an active protection and tino rangatiratanga standpoint, and 
any legislative change that could reduce the weighting placed on Māori views and 
interests within these adaptation strategies is of significant concern.

(b)  The Criminal Cases Review Commission Act 2019
On 23 February 2026, Cabinet agreed with Minister Goldsmith to amend the 
Treaty  /  ​Tiriti weighting in section 15(3) of the Criminal Cases Review Commission 
Act to be no higher than ‘take into account’.279

The purpose of the Criminal Cases Review Commission Act 2019 is ‘to estab-
lish an independent body to investigate and review criminal convictions and 
sentences and decide whether to refer them under the Act to an appeal court’. 
To achieve this, the Act establishes the Criminal Cases Review Commission as a 
Crown entity. Where it ‘identifies a practice, policy, procedure, or other matter of 
a general nature that it considers may be related to cases involving a miscarriage 
of justice or has the potential to give rise to such cases’, it may initiate its own 
inquiry and furnish a report with findings and recommendations to the Minister 
of Justice. The commission is able to regulate its own procedures, although these 

276.  He Pou a Rangi  /  ​Climate Change Commission, ‘Monitoring Report  : Emissions Reduction 
– Assessing Progress towards Meeting Aotearoa New Zealand’s Emissions Budgets and the 2050 
Target’ (July 2026), p 143  ; see also Ministry for the Environment, ‘Our Journey towards Net Zero  : 
New Zealand’s Second Emissions Reduction Plan, 2026–30’ (January 2026), pp 70–75. As we noted 
in chapter 2, at section 2.2.3, forests absorb carbon dioxide, while deforesting releases this carbon 
dioxide into the atmosphere.

277.  Document A58(a), pp 30–31
278.  Document A58(a), pp 58–59
279.  Submission 3.1.35(a), p 14
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must be consistent with the rules of natural justice and principles of the Treaty  /  ​te 
Tiriti and must be publicly available.280

Section 15(3) is an operative provision which states that the commission’s pro-
cedures ‘must be consistent with the rules of natural justice and the principles of 
the Treaty of Waitangi (te Tiriti o Waitangi)’. We note that, in addition to section 
15(3), Māori interests are provided for by section 9(2), which provides that at least 
one member of the commission ‘must have knowledge or understanding of te ao 
Māori and tikanga Māori’, and section 10(1), which provides that specialist advis-
ers the commission may appoint to assist it in its work can include those qualified 
to give advice on ‘cultural’ matters.

We now turn to consider the potential impacts were this subsection to instead 
read ‘must take into account of the principles of the Treaty of Waitangi (te Tiriti 
o Waitangi)’. For our purposes, we assume that the provision will still require the 
Commission’s procedures to be ‘consistent with’ the rules of natural justice.

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
As we noted in section 3.2.4, in April 2025 the Ministry of Justice noted that sec-
tion 15(3) had been ‘workable’ and that removing it would likely ‘have an impact’, 
sending ‘the message that Parliament intends that something should change’.281 
In its pack of advice provided to the Oversight Group in May 2025, the Ministry 
of Justice wrote that retaining the provision was ‘a viable option’  : the commis-
sion itself saw ‘no reason’ for any change and felt ‘it would be detrimental to its 
operations to do so’. However, Ministry of Justice officials indicated a preference 
for repeal of the section, remarking that this ‘would not prevent the CCRC from 
developing its process to help achieve equitable outcomes for Māori’.282

After this, of course, the Advisory Group recommended that the provision 
be retained rather than amended into a descriptive clause.283 In the Ministry of 
Justice’s advice attaching the draft Cabinet paper on 5 September 2025, officials 
told their Minister that ‘[w]e support the recommendation that section 15(3) of 
the CCRC Act retain its current form’ (albeit with a standardisation of the refer-
ence to the Treaty  /  ​te Tiriti). Officials cited the importance of maintaining the 
Criminal Cases Review Commission’s independence, commenting that section 
15(3) ‘recognises the Commission’s need for independence and flexibility to keep 
pace with any changes in its operational context, while also sending the signal 
that Parliament considers both natural justice and the Treaty principles are of par-
ticular importance in this context’.284 By this point (5 September 2025) Ministry of 
Justice officials had learned about Minister Goldsmith’s ‘option five’ of amending 
all clauses in scope so that no Treaty weighting was higher than ‘take into account’, 

280.  Criminal Cases Review Commission Act 2019, ss 3, 7, 12(1), 12(2), 15, 15(3), 15(4)
281.  Submission 3.4.7(a), p 179
282.  Document A61(a), pp 53–54
283.  Submission 3.1.35(a), p 44
284.  Document A61(a), p 308
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but it does not appear they briefed the Minister about it with specific respect to the 
Criminal Cases Review Commission Act.

Witness Natalie Coates noted the Criminal Cases Review Commission’s belief 
in the Treaty  /  ​Tiriti in its Act being a ‘central statutory pou  /  ​pillar’ underpinning 
its work. In the commission’s view it had, for example, led to the development 
of its relationships with iwi and its culturally informed engagement processes, 
and the embedding of tikanga in its practices. She also noted the commission’s 

Relevant Legislative History of  
the Criminal Cases Review Commission Act 2019

In introducing the Criminal Cases Review Commission Bill to Parliament in 
October 2018, Minister of Justice Andrew Little noted that Māori were heavily 
underrepresented (in terms of their share of the prison population) among appli-
cants for the royal prerogative of mercy, and the Bill would seek to address that 
imbalance.1 At this stage the Bill had no Treaty  /  ​Tiriti provision.2 In August 2019, 
in response to a submission to the Justice Committee from the Human Rights 
Commission that a section should be added ‘recognising and providing for a prac-
tical commitment to Te Tiriti o Waitangi’, the Ministry of Justice considered that 
‘the most effective way of recognising the fundamental importance of Te Tiriti o 
Waitangi in the Bill is through its operative provisions’. It therefore recommended 
adding the requirement for at least one commissioner to have ‘knowledge or under-
standing of te Ao Māori and tikanga Māori’, adding that this and other changes 
it proposed would ‘help to achieve the underlying intent of the [Human Rights 
Commission’s] submission’.3

In October 2019, the Justice Committee recommended that ‘the bill should .  .  . 
make it clear that the Commission’s procedures must be consistent with the prin-
ciples of the Treaty of Waitangi (te Tiriti o Waitangi). The Treaty is a founding docu-
ment of New Zealand. Its inclusion in clause 15 is pertinent to an underlying policy 
rationale of achieving equitable outcomes for Māori in relation to miscarriages 
of justice.’ The committee also recommended that at least one commissioner be 
required to have a knowledge or understanding of te ao Māori and tikanga Māori.4

1.  ‘Criminal Cases Review Commission Bill – First Reading’, 16 October 2018, NZPD, vol 733, 
p 7329

2.  ‘Criminal Cases Review Commission Bill’, Ngā Ture o Aotearoa – New Zealand Legislation, 
https://www.legislation.govt.nz/bill/government/2018/106/en/2018–09–27/#LMS90599, 
accessed 30 July 2026

3.  ‘Departmental Report for the Justice Committee  : Criminal Cases Review Commission Bill’, 
8 August 2019, pp 5, 43–44

4.  ‘Criminal Cases Review Commission Bill, Government Bill, As Reported from the Justice 
Committee’, pp 2–3  ; see also submission 3.3.51(a), p 4
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view that it had greatly increased Māori participation in the process of seeking to 
overturn miscarriages of justice, and its worry that any change would constrain or 
negate these positive developments. Ms Coates considered that ‘many of the posi-
tive institutional developments that have occurred within the organisation were 
driven by the strength and breadth of the existing Treaty clause and the obligation 
to actively reflect upon what Treaty consistency requires in its specific context’. 
She had doubts that ‘the same depth of institutional commitment and operational 
integration would have developed under a weaker statutory formulation’.285

Dr Hope Tupara, National President of Te Rōpu Wāhine Māori Toko i te Ora  /  ​
the Māori Women’s Welfare League, pointed to the fact that the overwhelming 
majority of women in prison are Māori. She felt that ‘[a]n effective Te Tiriti o 
Waitangi clause in the legislation ensures there is a statutory check on the Crown 
to uphold its commitment to a just system, not just for wāhine Maori, for all 
women’. If the Treaty  /  ​Tiriti weighting in the Act were scaled down, she said, con-
sideration of the Treaty  /  ​Tiriti would be left ‘to chance’.286

(ii)  Our view on the potential impact of the weighting change
The Criminal Cases Review Commission Act’s Treaty  /  ​Tiriti provision has had a 
significant impact on the commission’s work. As the Ministry of Justice wrote in its 
departmental report on the then Bill in 2019, the policy intent behind the Bill was 
‘to enhance the independence, timeliness, quality, and fairness of investigations 
into miscarriages of justice’. The commission was expected to achieve these object-
ives in part because ‘it is designed to be more accessible and transparent than the 
current system, particularly for Māori and Pacific people’.287 The evidence of its 
success in this regard speaks for itself  : from around 11 to 16 per cent of all applica-
tions for the royal prerogative of mercy coming from Māori and Pacific peoples 
in 2018,288 by February 2025 the commission’s chief executive was able to report to 
the Secretary for Justice that around 40 per cent of the applicants processed were 
now Māori. She remarked that ‘[t]his engagement by Māori applicants suggests a 
significant and positive shift that we consider is reflective of the Te Tiriti consistent 
procedures and overall culture of the Commission’.289 It is clearly important given 
what we related at section 2.3.7 about the extent of Māori criminal justice inequity.

The Commission’s published case procedures (as at 17 March 2022) are also 
clearly geared towards making the commission appear accessible to Māori. All 
headings are bilingual, with the reo Māori headings placed first. As the commis-
sion puts it in its introduction, ‘[t]hese procedures were developed in consider-
ation of the statutory obligations of Te Kāhui including the requirement in the Act 
for the procedures to be consistent with the principles of the Treaty of Waitangi’. 

285.  Document A29, pp 24–25
286.  Document A45, p 6
287.  ‘Departmental Report for the Justice Committee  : Criminal Cases Review Commission Bill’, 

8 August 2019, p 3
288.  ‘Criminal Cases Review Commission Bill – First Reading’, 16 October 2018, NZPD, vol 733, 

p 7329
289.  Document A29(b), p 4
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The Commission acknowledges ‘the different cultural backgrounds of applicants 
and their whānau and wider family groups and will adjust its application of these 
procedures to take account of those differences where it considers it appropriate 
in the circumstances’. As an example of this accommodation of Māori values and 
cultural practices, the Commission’s procedures set out that, where an applicant 
requests it, ‘updates on the progress on an application can be provided to a 
Representative’ such as ‘whānau or a family member’.290

We agree with Ms Coates’ view that Treaty  /  ​Tiriti provisions can ‘shape organi-
sational culture, culture, relationships, decision-making practices and approaches 
to Māori engagement over time’. Stronger Treaty  /  ​Tiriti provisions are likely to 
have an even greater impact in this regard. However, so can the inverse apply. As 
Ms Coates put it, ‘[t]here is a real risk that reducing the operative standard may 
weaken that institutional orientation over time.’291 We agree, and consider that a 
lowered Treaty  /  ​Tiriti weighting in section 15(3) could potentially lead to a dimin-
ished emphasis on the kinds of cultural accommodations we have noted in future 
iterations of the commission’s procedures.

The Ministry of Justice’s initial view was that removing the Treaty  /  ​Tiriti provi-
sion in the commission’s Act would not have a ‘material impact’, and that the com-
mission could simply choose to continue acting in a way that assisted in achieving 
equitable outcomes for Māori.292 It is notable that the Ministry had reversed this 
position four months later, recognising the need both for the commission to act 
independently and for Parliament to signal the importance of the Treaty  /  ​te Tiriti. 
It may be that this change was prompted by the Advisory Group’s report, but it 
may also have stemmed from a realisation that the Treaty  /  ​Tiriti provision in the 
Act simply worked. Downgrading the weighting of the provision would seem 
completely counterproductive in the circumstances. It would mean the commis-
sion’s responsiveness to Māori with regard to miscarriages of justice would become 
much more dependent on provisions such as sections 9(2) and 10(1).

(c)  The Crown Pastoral Land Act 1998
In his Cabinet paper, Minister Goldsmith recommended that Cabinet agree to 
repeal section 84(b) of the Crown Pastoral Land Act and section 54 of the Plant 
Variety Rights Act 2022, on the basis that they ‘duplicate other [Treaty  /  ​Tiriti] 
provisions’ within the Acts.293 On 23 February 2026, Cabinet agreed to the repeal 
of section 84(b) of the Crown Pastoral Land Act 1998, which it asserted dupli-
cated section 5.294 In addition to the repeal of section 84(b) (discussed above in 
4.3.2), Cabinet agreed to amend the weighting of the Treaty  /  ​Tiriti provision in 
the chapeau of section 5 to no higher than the ‘take into account’ standard.295 
Cabinet authorised the potential amalgamation of sections 5 and 84(b) – subject 

290.  Document A67, pp 1107, 1123. Te Kāhui Tātari Ture is the Māori name for the commission.
291.  Document A29, p 26
292.  Document A61(a), pp 53–54  ; submission 3.4.7(a), p 179
293.  Document3.1.35(a), pp 11–12
294.  Submission 3.1.35(a), pp 143–144
295.  Submission 3.1.35(a), p 144
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to further decisions – either by the Minister alone, or the Minister in combination 
with Ministerial colleagues.296 Filing provided to this Tribunal on 26 June 2026 
indicated that Minister of Justice decided to repeal section 84(b), but did not agree 
to amend section 5 to note the matters set out in section 84(b).297

The Crown Pastoral Land Act concerns the administration of 1.2 million hec-
tares of Crown-owned land mainly leased for pastoral farming in the South Island, 
as set out above in sections 2.3.1 and 4.2.2. As noted there, section 5 is the main 
Treaty  /  ​Tiriti provision of the Act and is titled ‘Māori Interests’. Its chapeau (sec-
tion 5(1)), provides that, where a range of uses permissions and permits are sought 
in respect of Crown pastoral land, including consent for discretionary pastoral 
activity, commercial recreation permit, easements, or stock limitation exemptions,

in order to recognise and respect the Crown’s responsibility to give effect to the prin-
ciples of te Tiriti o Waitangi  /  ​the Treaty of Waitangi, the Crown—(a) must recognise 
and provide for the relationship of Māori and their culture and traditions with their 
ancestral lands, water, mahinga kai, wāhi tapu, and other taonga.

 The requirement also applies to consideration of protective mechanisms.298

Section 5 is a descriptive provision ‘with some operative elements’.299 In its 
chapeau, the provision requires the Crown to ‘give effect to’ Treaty  /  ​Tiriti prin-
ciples. This chapeau frames the operative duties specified in the provision.300 The 
operative duties in the section can be identified as, first, a ‘recognise and provide’ 
weighting at section 5(1)(a) where decisions are being made and, secondly, a 
requirement in section 5(2) to ‘consult’ with specified iwi under certain sections of 
the Act. These sections relate to a range of matters, including a ‘monitoring frame-
work’ (section 22), a ‘strategic intentions document’ (section 22c), and ‘standards 
and directives’ (section 100S).301 The subsection lists the following iwi as being 
required to be consulted regarding these functions  :

ӹӹ Ngāi Tahu Whānui, as represented by Te Runanga o Ngai Tahu in accord-
ance with Te Runanga o Ngai Tahu Act 1996  ;

ӹӹ Ngāti Apa ki te Rā Tō  ;
ӹӹ Ngāti Kōata  ;
ӹӹ Ngāti Kuia  ;
ӹӹ Ngāti Rārua  ;
ӹӹ Ngāti Tama ki Te Tau Ihu  ;
ӹӹ Ngāti Toa Rangātira  ;
ӹӹ Rangitāne o Wairau  ; and
ӹӹ Te Ātiawa o Te Waka-a-Māui.’302

296.  Submission 3.4.10, p 6
297.  Submission 3.4.45(a), p 11
298.  Crown Pastoral Land Act 1998, s 5 a) (i-v)
299.  Submission 3.1.35(a), p 132
300.  Crown Pastoral Land Act 1998, s 5
301.  Crown Pastoral Land Reform Bill Government Bill (307—1)  ; submission 3.1.35(a), pp 45–46
302.  Crown Pastoral Land Act 1998, s 5
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The Legislative History of Section 5 of the Crown Pastoral Land Act

The general legislative history of the Crown Pastoral Land Act 1998 is covered in sec-
tion 4.2.2. As noted there, the current version of section 84(b) existed in the Crown 
Pastoral Land Bill at the time of introduction in April 1995. Section 5 was inserted 
on 17 November 2022 by section 8 of the Crown Pastoral Land Reform Act 2022.1

The Explanatory Note of the associated Bill stated the aim of the Bill was to sup-
port the Crown in its relationships with Māori under the Treaty of Waitangi and to 
reflect that those obligations sit with the Crown rather than leaseholders.2 When 
considering the Bill, the Environment Committee proposed amendments ‘to bet-
ter reflect the Crown’s responsibilities under te Tiriti  /  ​the Treaty and its obligations 
to mana whenua whose takiwā (area) included land under Crown pastoral leases.’3

Among these amendments was the suggestion to include a ‘give effect’ obliga-
tion in section 5 to ‘bring the [Crown Pastoral Land Act] in line with provisions 
in other legislation.’4 The May 2021 Departmental report to the Environment 
Committee by Land Information New Zealand noted that Te Rūnanga o Ngāi Tahu 
had submitted in respect of the Amendment Bill that that the new section 5(a) be 
amended from ‘the Crown must recognise and provide for the relationship with 
Māori . . . and other taonga’, to ‘the Crown must interpret and administer the Act as 
to give effect to . . . Te Tiriti.’5 Land Information New Zealand agreed a stronger ref-
erence to the Treaty  /  ​te Tiriti and its principles was needed in the section ‘to bring 
the Bill more into line with provisions for the Treaty  /  ​te Tiriti in other legislation.’6 It 
recommended the insertion of the words in the current Act’s section 5 chapeau  : ‘in 
order to recognise and respect the Crown’s responsibility to give effect to the prin-
ciples of te Tiriti o Waitangi  /  ​the Treaty of Waitangi.’7 This recommendation was 
accepted by the House.8

As mentioned in section 4.2.2, at the Bill’s second reading, Minister of Agriculture 

1.  Document A68, p 20  ; Crown Pastoral Land Reform Act 2022, s 8
2.  Submission 3.3.51(a), pp 5–6  ; Crown Pastoral Land Reform Bill 2020 (307–1)
3.  ‘Crown Pastoral Land Reform Bill – Government Bill 307–2 – As Reported from the 

Environment Committee – Commentary’, Ngā Ture o Aotearoa – New Zealand Legislation, 
https://www.legislation.govt.nz/bill/government/2020/307/en/2021–07–06, accessed 30 July 
2026  ; submission 3.3.51(a), p 6

4.  ‘Crown Pastoral Land Reform Bill – Government Bill 307–2 – As Reported from the 
Environment Committee – Commentary’, Ngā Ture o Aotearoa – New Zealand Legislation, 
https://www.legislation.govt.nz/bill/government/2020/307/en/2021–07–06, accessed 30 July 
2026

5.  Document A67, p 8
6.  Document A67, p 8
7.  Document A67, pp 8–9
8.  Submission 3.3.51(a), p 6
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(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
The Ministry of Justice’s initial view was to retain section 5, which it noted ‘pro-
vides explicit direction and is expressed clearly.’303 The Ministry of Justice also 
cautioned that any amendment could create ‘uncertainty’.304 Officials believed 
however, that section 84(b) could be amended to increase clarity. The Ministry 
of Justice again endorsed retaining the section in its 23 May 2025 recommenda-
tion to Minister Goldsmith and the summary of agency advice it prepared for the 
Advisory Group.305 Officials from Land Information New Zealand indicated that, 
as sections 5 and 84(b) were ‘relatively new’, they were unable ‘to say with certainty 
whether [they are] comprehensive and flexible enough’, but cautioned that amend-
ment or repeal could ‘create uncertainty’. They also advised that iwi referenced in 
the Act could ‘consider amendment or repeal of the clause adversely’.306 As such, 
officials noted a preference that the provision remain unchanged (see chapter 3, 
section 3.2.4). The Advisory Group recommended that sections 5 and 84(b) be 
‘tidied up for consistency’ by amending section 5 to specifically include the mat-
ters contained in s 84(b) and consequentially repeal s 84(b) (see section 3.2.6).307 
The Advisory Group recommended, however, that section 5 ‘be retained as it is, 
noting particularly that the specific iwi listed have Treaty Settlements which men-
tion Treaty principles, and whose legislation is excluded from this review.’308

(ii)  Our view on the potential impact of the weighting change
As with the other statutes in scope, it is clear to us that the proposal to change 
the Treaty  /  ​Tiriti weighting in the section 5 will create uncertainty. At present the 
main text of the Crown Pastoral Land Act has five general references to ‘Maori’, 

303.  Document A61(a), pp 7–8
304.  Document A61(a), p 8
305.  Document A61(a), pp 54, 188
306.  Submission 3.4.5(a), p 44
307.  Document3.1.35(a), p 46
308.  Document3.1.35(a), p 46

Damien O’Connor noted the changes would provide ‘more appropriate recognition 
of the Crown’s obligations to its Treaty partner and mana whenua interests’ and 
would ‘improve the clarity of the decision making and other processes set out in 
the bill.’9

9.  Submission 3.4.44(a), p 2
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in addition to references to specific iwi stakeholders. As Crown officials and the 
independent Advisory Group noted in their advice, sections 5(1) and (2) are clear 
operative provisions, the first of which sets out a requirement to consider the 
Māori interest in respect of key decisions on Crown pastoral land, and the second 
of which establishes the specific right of a number of settled tribal groups with 
Crown pastoral land in their rohe to be consulted and involved in planning for 
those lands. The proposal to amend demonstrates that the Crown is resiling from 
the position which led to the insertion of this provision on the recommendation of 
Land Information New Zealand in response to feedback from Te Rūnanga o Ngāi 
Tahu. Furthermore, amending the provision to ‘take into account’ may be inter-
preted by decision-makers under the Act to mean that the ‘relationship of Māori 
and their culture and traditions with their ancestral lands’ can be considered at 
a lower level when making the decisions noted in section 5.309 This weakening of 
statutory language is a backward step that has the potential to negatively impact 
Māori groups attempting to utilise the Act’s provisions (see chapter 2, section 2.3.1, 
for more detail on the effect of these provisions). For example, under section 5(1)
(a)(ii) the Commissioner must ‘give effect’ to the principles’ of the Treaty  /  ​te Tiriti 
when granting a ‘commercial recreation permit over pastoral land’ by recognising 
and providing for this relationship. Such a permit would allow ‘any person’ to use 
or occupy pastoral land ‘for any commercial undertaking’.310 If the weighting were 
lowered to ‘take into account’, the interests of mana whenua may be more readily 
put aside by the Commissioner when making significant decisions about the use 
of the land. Simply put, lowering the weighting to ‘take into account’ would reduce 
the effectiveness of the current provision.

In addition, the cohesiveness of the overall statute’s provision for Māori is likely 
affected by the planned repeal of section 84(b), which removes the principles of 
the Treaty  /  ​te Tiriti from a list of matters statutorily required to be considered 
by the Commissioner when acting under that part 3 of the Act, which concerns 
reviews of Crown Land.311 The chapeau change must be understood in this context 
and the likelihood of uncertainty ensuing is thus high.

(d)  The Data and Statistics Act 2022
On 23 February 2026, Cabinet agreed to amend the Treaty  /  ​Tiriti weighting in 
sections 4 and 14(a) of the Data and Statistics Act to be no higher than ‘take into 
account’.312 Cabinet also decided in February 2026 to introduce more specificity 
about the Government Statistician’s duties in section 14(a), subject to further 
policy work.

The Data and Statistics Act 2022 replaced the Statistics Act 1975, which had 
become heavily dated by advances in technology. Among other things, the pur-
pose of the 2022 Act is to ‘ensure that high-quality, impartial, and objective official 

309.  Crown Pastoral Land Act 1998, s 51 (1)
310.  Land Act 1948, s 66A(1)
311.  Crown Pastoral Land Act 1998, s 84(b)
312.  Submission 3.1.35(a), p 14
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statistics are produced relating to New Zealand to inform the public and inform 
decision making’.313

Section 3 is a purpose provision, describing a purpose of the Act as being ‘to 
recognise and respect the Crown’s responsibility to give effect to the principles of 
te Tiriti o Waitangi  /  ​the Treaty of Waitangi by providing for the interests of Māori 
in’ the following two matters  :

ӹӹ ‘the collection of data, the production of statistics, and access to, and use of, 
data for research as tools for furthering the economic, social, cultural, and 
environmental well-being of Māori (including iwi and hapū)’ (section 3(e)
(i))  ; and

ӹӹ ‘the way in which data is collected, managed, and used for the production of 
official statistics and for research’ (section 3(e)(ii)).

Section 4 is a descriptive Treaty  /  ​Tiriti provision that lists seven other sections 
or parts of the Act which sit under the chapeau. These include section 14, which is 
a description of the duties the Government Statistician must perform that relate to 
the Treaty  /  ​te Tiriti. The Statistician must, in section 14(a), ‘recognise and respect 
the Crown’s responsibility to give effect to the principles of te Tiriti o Waitangi  /  ​
the Treaty of Waitangi by recognising the interests of Māori in’ (i) ‘the collection 
of data, the production of statistics, and access to, and use of, data for research as 
tools for furthering the economic, social, cultural, and environmental well-being 
of Māori (including iwi and hapū)’ and (ii) ‘the way in which data is collected, 
managed, and used for the production of official statistics and for research’. We 
now turn to consider the potential impacts were sections 3(e), 4, and 14(a) to 
instead read ‘must take into account the principles of te Tiriti o Waitangi  /  ​the 
Treaty of Waitangi’.

We first note that, in addition to these three sections that are proposed to be 
amended, there are many other provisions in the Act that cater for Māori inter-
ests or reference the Treaty  /  ​te Tiriti. They include, of course, the sections cross-
referenced in section 4. First, there is the remainder of section 14. In section 14(b) 
the Statistician must ‘build and maintain the capability and capacity of Statistics 
New Zealand to’ (i) ‘understand te Tiriti o Waitangi  /  ​the Treaty of Waitangi and 
the perspectives of Māori (including iwi and hapū) in relation to the collection 
and use of data for the production of official statistics and for research’ and (ii) 
engage with Māori about the collection of data, the production of official statistics, 
and the use of data for research under this Act to provide useful insights about the 
economic, social, cultural, and environmental well-being of Māori (including iwi 
and hapū)’. In section 14(c), the Statistician must ‘foster the capability and capacity 
of Māori to’ (i) ‘collect and use data for the production of statistics’, (ii) ‘access and 
use data under this Act for research’, and (iii) ‘engage with the Statistician under 
this Act’.

The next provision cross-referenced in section 4 is section 15, which is titled 
‘Principles of engagement by Statistician with Māori’. These require that engage-
ment (a) ‘must begin early and be meaningful’, (b) ‘should include early discussion 

313.  Data and Statistics Act 2022, s 3(a)
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of the ways in which the Statistician and Māori can most effectively engage in 
the particular context’, and (c) ‘should include consideration of opportunities for 
Māori to partner with the Statistician in relation to activities that are the subject 
of the engagement.’ Section 4 then lists section 17, which sets out the Statistician’s 
ability to delegate functions and powers.

Section 4 then cross-references three sections which specify the subjects the 
Statistician must engage with Māori on (and to which the engagement principles 
set out in section 15 apply). These are section 19, which states that ‘When prepar-
ing a draft multi-year data and statistical programme, the Statistician must engage 
with Māori in ways that the Statistician is satisfied will promote the fulfilment 
of the Statistician’s duty in section 14(a)  ; section 35, which states that ‘Before 
determining the manner of taking, and the data to be collected in, a census of 
population and dwellings, the Statistician must engage with Māori in ways that 
the Statistician is satisfied will promote the fulfilment of the Statistician’s duty in 
section 14(a)  ; and section 91, which states that ‘Before setting a standard under 
section 90, the Statistician must engage with Māori in ways that the Statistician is 
satisfied will promote the fulfilment of the Statistician’s duty in section 14(a)’.

The final aspect of the Act cross-referenced in section 4 is part 5, which con-
cerns access to data held by Statistics New Zealand or other public agencies for 
research. The Statistician must take into account ‘the nature and extent of any 
likely contribution to the economic, social, cultural, and environmental well-being 
of Māori (including iwi and hapū) from the proposed research’ (section 49(1)(b)) 

Relevant Legislative History of the Data and Statistics Act 2022

The provisions in question were present in the Data and Statistics Act when it 
was first enacted in 2022. We have reviewed the Parliamentary material available 
as the Data and Statistics Bill was being progressed through the House, and do not 
consider that it provides any additional detail on the intent of specific clauses or 
subclauses. We note, however, the Explanatory Note to the Bill which stated the 
previous Statistics Act 1975 was ‘silent on the Māori–Crown relationship and the 
responsibility of the Crown to meet its obligations under te Tiriti o Waitangi  /  ​the 
Treaty of Waitangi’.1 At the first reading of the Bill in November 2021, Minister David 
Clark acknowledged ‘for many Māori, data is a taonga’.2 The thrust from the gov-
erning members was that the Bill would bring Māori into the legislation for the 
first time, and provide for the Statistician to work with Māori on how the Crown’s 
Treaty  /  ​Tiriti obligations could be given effect.

1.  Submission 3.3.51(a), p 7
2.  Submission 3.3.51(a), p 7
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and the ‘risk of harm to Māori’ arising from the proposed access (section 49(1)(c)
(i)).

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
As we have outlined at section 3.2.4, on 29 April 2025 Statistics New Zealand 
provided its Assessment Framework appraisal of the three provisions in scope for 
review in the Data and Statistics Act. It considered that all three provisions were 
‘clear in their intent and application’ and it warned that ‘[a]mending or repeal-
ing the provisions would create ambiguity about what is required in the data and 
statistics context, weaken accountability mechanisms, and create significant legal 
risks including possible Waitangi Tribunal claims and judicial review.’314

Later, on 28 October 2025, Statistics New Zealand gave its Minister further 
advice about the legal implications of the proposed changes, which had just been 
considered by the Cabinet Social Outcomes Committee. It considered that reduc-
ing the Treaty  /  ​Tiriti weighting in the Act might have ‘little effect’, because the 
Statistician ‘would still be required to recognise the interests of Māori’. However, it 
added that the changes could ‘indicate greater discretion in decision-making, with 
a heightened risk of legal challenge’.315

Subsequent to this, the Minister of Statistics asked officials for advice about 
whether the Statistician’s duty in section 14 could be amended from ‘must’ to 
‘should’. Statistics New Zealand advised him on 13 November 2025 that ‘should’ 
was ‘not recommended in a provision that sets out a duty because the meaning 
is ambiguous’. However, officials added that the Statistician still had ‘discretion in 
both how Māori interests are acknowledged and supported in practice, and what 
weight is given to those interests relative to the interests of others’.316

On 19 May 2026, after Cabinet took its decision to amend the weighting in sec-
tion 14(a) and section 4, officials provided further advice on whether the section 
3(e) purpose provision should be amended, recommending that section 3(e) be 
amended to use ‘take into account’ in order to be consistent with section 14(a).317 
Minister Goldsmith accepted this recommendation.318

The proposed changes to the Data and Statistics Act were addressed by several 
claimant and interested party witnesses. Kirikowhai Mikaere, the lead technical 
adviser to the National Iwi Chairs Forum Data Iwi Leadership Group and head 
of Te Kāhui Raraunga Charitable Trust, noted the 2019 Mana Ōrite Relationship 
Agreement between Statistics New Zealand and these two groups. She described 
this as a ‘Tiriti-derived relationship’ that aspires to do more than ‘give effect to’. A 
change to ‘take into account’, she observed, would fall ‘even further short’ of this 
level.319 Under questioning she explained that ‘[t]rust is the currency of data’ and 

314.  Submission 3.4.5(a), p 50
315.  Submission 3.4.16(a), p 123
316.  Submission 3.4.16(a), p 120
317.  Submission 3.4.45(a), p 13
318.  Submission 3.4.45(a), p 14
319.  Document A44, pp 10, 13
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the proposed changes meant there had been ‘big steps backwards with respect to 
that’.320

Health academic Bridget Robson feared that weakening the Treaty  /  ​Tiriti provi-
sions in the Data and Statistics Act would make it harder to obtain reliable data 
to measure the impact of – for example – government policies on Māori smok-
ing and use of other nicotine products.321 Public health advocates Andrew Waa 
and Lani Teddy made the same point, arguing that ‘[d]ata is power in this space’. 
They remarked upon what they saw as ‘a broader pattern where the Government 
is reducing the ability to gather and use evidence relating to inequities. .  .  . That 
makes Māori harm less visible and accountability harder.’322 In a similar vein, Di 
Rump was particularly anxious about the potential impact on an unsettled iwi like 
Muaūpoko, whose leaders rely on data to advocate for their members’ needs.323

(ii)  Our view on the potential impact of the weighting change
At present the main text of the Data and Statistics Act has 25 references to ‘Māori’. 
The lowered weighting will send mixed messages to decision-makers under the 
Act and bring greater uncertainty, where the courts grapple with the changes. For 
example, as set out above, the duties of the Statistician relating to the Treaty  /  ​te 
Tiriti in section 14 include building and maintaining the capacity and capability of 
Statistics New Zealand to ‘understand te Tiriti o Waitangi  /  ​the Treaty of Waitangi 
and the perspectives of Māori (including iwi and hapū) in relation to the collec-
tion and use of data for the production of official statistics and for research’, and 
fostering the capability and capacity of Māori to (among other things) ‘collect 
and use data for the production of statistics’. In section 15, as we have noted, the 
Statistician’s engagement with Māori ‘must begin early and be meaningful’ and 
should include ‘consideration of opportunities for Māori to partner with the 
Statistician in relation to activities that are the subject of the engagement’. These 
examples are essentially what one would associate with a ‘give effect’ Treaty  /  ​
Tiriti weighting. That is, it is difficult to see how the Statistician can only take the 
Treaty  /  ​te Tiriti into account while under the specific obligation to engage early 
and meaningfully with Māori and build the capacity of Statistics New Zealand to 
understand the Treaty  /  ​te Tiriti and Māori perspectives. These are both actions 
that the Statistician ‘must’ do.

As Statistics New Zealand officials noted, though, the Statistician already has a 
discretion ‘in practice’ about how much weight to give to Māori interests vis-à-vis 
the interests of others. The reduction of the Treaty  /  ​Tiriti weighting to ‘take into 
account’ would doubtless signal that this discretion is even greater. It would create 
considerable uncertainty for both Māori and officials and make the Act internally 
contradictory. It would be a mismatch with the Mana Ōrite agreement, and thus 
destabilise that important relationship. It would rekindle Māori distrust of the 

320.  Transcript 4.1.1, p 190
321.  Document A14, pp 3–4
322.  Document A7, p 6
323.  Document A36, p 4
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Government’s management of data and statistics at a time when there is already 
considerable Māori concern about the looming termination of the national census.

More specifically, the Statistician could – for example – exercise his or her 
discretion about what constitutes sufficiently ‘early’ or ‘meaningful’ engagement 
with Māori under the Act. If the Treaty  /  ​Tiriti weighting was reduced to ‘take into 
account’, the Statistician might perceive a legislative justification for involving 
Māori less substantively in important statistical policy processes, like standard-
setting for public sector agencies and the multi-year government statistical pro-
gramme. That is, the Statistician (in terms of statutory wording) could potentially 
limit not just the time provided to Māori stakeholders to engage with these policy 
proposals (compared to other interests) but also their degree of input. In light of 
the significance of the Tiriti  /  ​Treaty interests engaged by the Government’s man-
agement of Māori data (see section 4.2.1 above and chapter 2, section 2.3.6), we do 
not consider that proceeding with these legislative proposals given this prospec-
tive impact would be the conduct of a reasonable Treaty  /  ​Tiriti partner.

(e)  The Digital Identity Services Trust Framework Act 2023
On 23 February 2026, Cabinet agreed to amend the Treaty  /  ​Tiriti weighting in sec-
tions 4(2) and 9 of the Digital Identity Services and Trust Framework Act to be no 
higher than ‘take into account’.324

The purpose of the Digital Identity Services Trust Framework Act 2023 is two-
fold  : ‘to establish a legal framework for the provision of secure and trusted digital 
identity services for individuals and organisations’ and ‘to establish governance 
and accreditation functions that are transparent and incorporate te ao Māori 
approaches to identity’. To this end the Act established a Trust Framework board 
and a Trust Framework authority.325

Section 4 gives an overview of the Act and subsection (2) is a cross-reference 
to section 9. Section 9 is a descriptive Treaty  /  ​Tiriti provision that lists eight other 
sections or parts of the Act which sit under the chapeau. The provision starts with  : 
‘In order to recognise and respect the Crown’s responsibility to give effect to the 
principles of te Tiriti o Waitangi  /  ​the Treaty of Waitangi, this Act’. It then applies 
this weighting to the following cross-referenced sections  :

ӹӹ section 21(1)(b) (the Trust Framework board’s duty ‘to consult and invite 
submissions from tikanga experts who have knowledge of te ao Māori 
approaches to identity before it can recommend draft TF rules to the 
Minister’)  ;

ӹӹ section 45(3) (the Trust Framework board’s duty ‘to engage with Māori in 
the manner provided for under section 53(5) to recognise and provide for 
Māori interests in the operation of the trust framework’)  ;

ӹӹ section 47(2)(a) and (b) (the chief executive’s duty to ensure Trust 
Framework board members include members with expertise in te ao Māori 
and the principles of the Treaty  /  ​te Tiriti)  ;

324.  Submission 3.1.35(a), p 14
325.  Digital Identity Services and Trust Framework Act 2023, sections 3 and 8
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ӹӹ sections 51–55 (which establish a Māori Advisory Group to advise the Trust 
Framework board ‘on Māori interests and knowledge’)  ;

ӹӹ section 53(5) (the requirement for the Trust Framework board and the 
Māori Advisory Group’s engagement policy to ‘include details of how and 
when consultation with iwi and hapū will be undertaken’)  ;

ӹӹ section 68(a) (the duty of the Trust Framework authority ‘to be guided by 
the principle that processes for complaints should be fair and accessible and 
have particular regard to tikanga Māori)  ; and

ӹӹ section 105(3)(c) (the requirement for the scheduled departmental review 
of the Trust Framework board’s operation ‘to include an assessment of how 
other models might better provide opportunities for Māori engagement in 
the trust framework’).

The Legislative History of  
the Digital Identity Services Trust Framework Act 2023

The provisions in question were present in the Digital Identity Services 
Trust Framework Act when it was first enacted in 2023. We have reviewed the 
Parliamentary material available as the Digital Identity Services Trust Framework 
Bill was being progressed through the House. At first reading, in October 2021, the 
Minister for the Digital Economy and Communications explained that the estab-
lishment of the Māori Advisory Group to advise the board was ‘recognition that 
we want to have a partnership arrangement with Māori and to uphold Te Tiriti – 
the Treaty – in these arrangements’.1 At the second reading, member of Parliament 
Tāmati Coffey referred to the establishment of the Māori Advisory Group as 
‘giv[ing] effect’ to ‘our Treaty partnership’.2 The Bill passed the House unanimously.3 
The Data Iwi Leaders Group had submitted to the select committee that consist-
ency with the Treaty  /  ​te Tiriti be included in the Bill’s purpose provision, but offi-
cials had opposed this on the grounds that ‘the core functions under the Bill will be 
undertaken within the public service, who are required to act consistently with the 
Treaty’.4

1.  ‘Digital Identity Services Trust Framework Bill – First Reading’, NZPD, 19 October 2021, 
vol 755, p 5401

2.  ‘Digital Identity Services Trust Framework Bill – Second Reading’, NZPD, 26 July 2022, 
vol 761, p 10906

3.  ‘Digital Identity Services Trust Framework Bill – In Committee’, NZPD, 28 March 2023, 
vol 766, p 15740

4.  ‘Digital Identity Services Trust Framework Bill – Departmental Report’, Department of 
Internal Affairs – Te Tari Taiwhenua, 8 March 2022, p 17, https://www3.parliament.nz/resource/
en-NZ/53SCED_ADV_116015_ED8763/a4773fc7daa5eca390410f30060ea800b4db8add, accessed 
30 July 2026
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We now turn to consider the potential impacts were sections 4(2) and 9 to 
instead read ‘[in] order to recognise and respect the Crown’s responsibility to take 
into account the principles of te Tiriti o Waitangi’/the Treaty of Waitangi’.

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
As noted in chapter 3 at section 3.2.4, in May 2025 the Department of Internal 
Affairs considered the Treaty  /  ​Tiriti provisions in the Act ‘clear’ and the status quo 
the best option. It described the seven subclauses of section 9 – which descriptively 
list the sections of the Act that the Treaty  /  ​Tiriti section applies to, as we have set 
out above – as proving ‘tangible steps on how to give effect to the principles of 
the Treaty’. Were the Treaty  /  ​Tiriti reference in section 9 repealed or replaced with 
specific wording about its application, wrote officials, there would need to be ‘a 
significant investment of time and other resources for minimal or even detrimen-
tal change’.326

On 30 October 2025, the Department of Internal Affairs briefed the Minister for 
Digitising Government concerning the proposal to change the wording of sections 
4(2) and 9 from ‘give effect to’ to ‘take into account’. Some of this advice is redacted 
as legally privileged. However, we know that the Secretary for Internal Affairs 
wrote that the effect of this change would be ‘relatively minor’, as no change was 
being proposed for section 9(a)–(g). He described these subsections as ‘specific 
and clear on what obligations have been created as a result of the principles of the 
Treaty’, therefore leaving ‘little . . . to interpretation’. The Secretary did note, though 
– as officials had done earlier in the year – that the changes would risk damaging 
the department’s relationship with the Data Iwi Leadership Group, with whom the 
department had developed its own Mana Ōrite agreement. As he put it, ‘While the 
operational impact of the proposed amendment is expected to be minimal, there 
is a risk of relational and perceived impact if the change is viewed as inconsistent 
with earlier assurances or as a softening of Crown intent.’327

Witness Kirikowhai Mikaere explained the role and efforts of the Data Iwi 
Leadership Group (and other submitters on the then Bill) in having sections 
4(2), 9, and 47(2)(b)(i) (the three Treaty  /  ​Tiriti provisions) included in the Act in 
2023. This inclusion ‘demonstrated a genuine willingness to do things differently’. 
However, the proposed changes had now ‘trampled on that effort’ and eroded 
Māori trust in the Crown. Ms Mikaere described the proposed lowered Treaty  /  ​
Tiriti weighting as ‘not a semantic adjustment’ but ‘the difference between obli-
gation and option’. For Māori, she said, ‘that distinction determines whether the 
Crown acts, or simply notices’ (in her oral presentation she applied this also to 
the proposed change to the Data and Statistics Act). She particularly stressed the 
need, in ‘an AI-driven economy’, for data frameworks that uphold the Treaty  /  ​te 
Tiriti. As she explained, ‘Without a firm Treaty obligation embedded at the foun-
dation of these systems, the protection of Māori identity data, whakapapa-linked 

326.  Submission 3.4.5(a), pp 3, 9, 11
327.  Submission 3.4.34(a), pp 1–2

4.2.3(2)(e)(i)
The Impact of the Proposed Amendments



242

information, and collectively held digital assets becomes discretionary[,] subject 
to political appetite rather than enforceable right.’ Māori now risked being not 
just underserved but also ‘misrepresented, their data extracted and applied within 
frameworks that were never designed with them in mind’.328

(ii)  Our view on the potential impact of the weighting change
The lowering of the Treaty  /  ​Tiriti weighting in sections 4(2) and 9 of the Act, while 
retaining the seven sections which describe the Crown’s Treaty  /  ​Tiriti obligations 
untouched, will lead to uncertainty as the courts grapple with the meaning of the 
changes in light of the particular circumstances of any case before them. It will lead 
to uncertainty for decision-makers and create a confusing picture for Māori and 
other users of the statute. As the Minister of the time said when introducing the 
Digital Identity Services Trust Framework Bill to Parliament in 2021, the establish-
ment and role of the Māori Advisory Group was a key means of giving effect to the 
Treaty  /  ​te Tiriti. The group’s role remains unchanged but, if the proposed changes 
are enacted, the group’s existence would theoretically be merely an aspect of taking 
the Treaty  /  ​te Tiriti into account. The incongruity of the weighting change with the 
group’s elaborated statutory function would be profound.

While the Secretary for Internal Affairs considered that ‘the material effect of 
the proposed changes is likely to be minor’,329 he was also alive to the damage that 
could be done to his department’s carefully developed relationship with the Data 
Iwi Leadership Group. We have seen Ms Mikaere’s concern that trust will now 
be lost and difficult to reestablish. Māori will justifiably lack confidence in an 
arrangement where the Treaty  /  ​te Tiriti could effectively be disregarded.

We do not consider the Secretary for Internal Affairs was right to characterise 
the proposed changes as having a minimal effect only. The chief executive could 
well interpret the Treaty  /  ​Tiriti weighting as meaning that he or she need not place 
as much emphasis on ensuring that members of the Trust Framework board have 
as thorough a knowledge of the Treaty  /  ​te Tiriti and its principles or understanding 
of te ao Māori perspectives as a ‘give effect to’ weighting would require. Similarly, 
the Trust Framework authority could potentially feel able to place less emphasis 
on tikanga Māori in addressing complaints than it might do otherwise. Above 
all, the changed Treaty  /  ​Tiriti weighting risks signalling a much lesser regard for 
Māori interests at a time when the prevalence of AI is placing an ever-greater value 
on trust. After all, as officials put it, the Treaty  /  ​Tiriti provision was intended ‘to 
increase Māori participation in the framework’ and guard against ‘Māori mistrust’ 
in it.330 Proceeding with the proposed changes would therefore seem to be utterly 
self-defeating.

328.  Document A44, pp 17–18
329.  Submission 3.4.34(a), p 3
330.  Submission 3.4.5(a), p 2
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(f)  The Exclusive Economic Zone and Continental Shelf (Environmental Effects) 
Act 2012
On 23 February 2026, Cabinet agreed with Minister Goldsmith to amend the 
Treaty  /  ​Tiriti weighting in sections 3(3)(c) and 12 of the Act to be no higher than 
‘take into account’.331

The purpose of the Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012 is twofold  : ‘to promote the sustainable manage-
ment of the natural resources of the exclusive economic zone and the continental 
shelf ’ and, ‘in relation to the exclusive economic zone, the continental shelf, and 
the waters above the continental shelf beyond the outer limits of the exclusive eco-
nomic zone, to protect the environment from pollution by regulating or prohibit-
ing the discharge of harmful substances and the dumping or incineration of waste 
or other matter’.332

Section 3 provides the outline of the Act and subsection (3)(c) reads that subpart 
2 of the Act  : ‘specifies how the Crown’s responsibility to give effect to the prin-
ciples of the Treaty of Waitangi is recognised and respected by provisions of the 
Act.’ Subpart 2 includes the purpose of the Act at section 10, lists New Zealand’s 
international obligations at section 11, and references the Treaty  /  ​te Tiriti at section 
12.

Section 12, a descriptive provision, is the main Treaty  /  ​Tiriti provision in the 
statute. The weighting is currently ‘In order to recognise and respect the Crown’s 
responsibility to give effect to the principles of the Treaty of Waitangi for the pur-
poses of the Act’. It cross-references to the following sections  :

ӹӹ section 18 (concerning the functions of the Māori Advisory Committee)  ;
ӹӹ section 32 (the process for developing or amending regulations, including 

the Minister’s duty to notify iwi authorities and give them time to respond)  ;
ӹӹ section 33 (the Minister’s duty to take matters into account in developing 

regulations)  ;
ӹӹ section 59 (a marine consent authority’s duty to take matters into account in 

considering an application for a marine consent)  ; and
ӹӹ section 46 (the duty of the Environmental Protection Authority to notify iwi 

authorities and customary rights groups of applications for a marine con-
sent for a publicly notified activity).

The Act contains another eight provisions protective of Māori interests which 
are not cross-referenced to in section 12. Sections 56(1)(b) and 70(1)(a)(iii) relate 
to the function of the Māori Advisory Committee as part of the marine consent 
process. Two further provisions require the board of the Environmental Protection 
Authority, or a board of inquiry established under the Act, to ensure at least one 
member has knowledge of tikanga Māori (sections 52(5)(c) and 99A(5)(iii)), while 
section 158(1)(a) permits the Authority to issue an order to ‘avoid causing serious 
offence to tikanga Māori or avoid disclosing the location of wāhi tapu’. Finally, 

331.  Submission 3.1.35(a), p 14
332.  Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012, s 10
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under schedules 2, 3, and 4, any hearings carried out under the Act must recognise 
tikanga Māori and accept evidence presented in te reo Māori.333

We now turn to consider the potential impacts were sections 3(3)(c) and 12 to 
instead read ‘recognise and respect the Crown’s responsibility to take into account 
the principles of the Treaty of Waitangi’.

333.  See sch 2, cl 3(2)  ; sch 3, cl 3(3)(b)  ; sch 4, cl 7(3)

Relevant Legislative History of the Exclusive Economic  
Zone and Continental Shelf (Environmental Effects Act) 2012

In introducing the Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Bill in September 2011, the Minister for the Environment 
did not refer to the then Treaty  /  ​Tiriti clause, which required the Crown ‘to take 
appropriate account of the Treaty of Waitangi’.1 At the Local Government and 
Environment Committee, 33 submitters commented on the Treaty  /  ​Tiriti clause, 
with most arguing that the clause as worded was insufficient to give effect to the 
Crown’s Treaty  /  ​Tiriti duties.2 The Ministry for the Environment recommended in 
February 2012 that the Treaty  /  ​Tiriti clause be amended to ‘give effect to the prin-
ciples of the Treaty of Waitangi through the specific provisions listed’.3 On 15 May 
2012 the Local Government and Environment Committee issued its report, in which 
it made such a recommendation.4

At the Bill’s second reading, the Minister for the Environment noted that changes 
had arisen from the select committee process, including ‘stronger recognition of 
the Treaty of Waitangi’. As the Minister explained, [t]he select committee has rec-
ommended amending the reference to the Treaty of Waitangi in clause 14 to give 
effect to the principles of the Treaty of Waitangi through the listed provisions. This 
is a stronger requirement than the previous wording that the Treaty be taken into 
account.’5 In other words, it was the deliberate intention of Parliament in 2012 to 
make the Act’s Treaty  /  ​Tiriti provision a strong one.

1.  ‘Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill – First 
Reading’, 13 September 2011, NZPD, vol 675, pp 21214–21231

2.  Document A67, p 253
3.  Document A67, pp 254–255
4.  ‘Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 321–2 – As 

Reported from the Environment Committee – Commentary’, Ngā Ture o Aotearoa – New 
Zealand Legislation, https://www.legislation.govt.nz/bill/government/2011/321/en/2012–05–
15/#DLM4493300, accessed 30 July 2026  ; see also submission 3.3.51(a), p 11

5.  ‘Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill – Second 
Reading’, 30 May 2012, NZPD, vol 680, p 2734
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(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
As we have set out in chapter 3 at section 3.2.4, in May 2025 the Ministry for the 
Environment considered that section 12 provided ‘clear guidance’ and certainty 
and should remain unchanged. It saw no harm in adding further specificity to 
each sub-section of section 12 to provide context as to why each related to the 
Treaty  /  ​Tiriti obligation. However, officials warned that any perceived narrowing 
of the application of the Treaty  /  ​te Tiriti would ‘likely have implications for the 
Crown–Māori relationship’. Any repeal of section 12 would likely mean ambiguity 
about how decision-makers should apply the Treaty  /  ​te Tiriti.334

On 24 October 2025, the Ministry for the Environment advised its Minister that 
the impact of the proposed lowered Treaty  /  ​Tiriti weighting (in both the Exclusive 
Economic Zone and Continental Shelf (Environmental Effects) Act and the 
Climate Change Response Act) had not been explained in the Social Outcomes 
Committee Cabinet paper and was uncertain. Officials predicted that the changes 
would have ‘a detrimental impact on the Crown–Māori relationship’. Māori would 
view the change ‘as weakening the statutory protection of their Treaty rights and 
interests’, and this would be ‘exacerbated by there having been no engagement with 
Māori’. There could also be implications about whether the changes upheld Treaty 
settlements. Officials felt that ‘more time is needed to ensure the proposed changes 
do not increase uncertainty and to allow for engagement with Treaty partners’.335

Several claimants and interested parties gave evidence on the proposed changes 
to the Act. Margaret Mutu explained that her iwi Ngāti Kahu were a coastal people 
whose ‘identity and wellbeing is intimately tied to our rohe moana’. If consider-
ation of her iwi’s interests was removed from the Act, she feared that ‘the mauri of 
our rohe moana could be at risk of seabed mining or other destructive commercial 
activities’, meaning a corresponding inability to harvest kaimoana.336 Di Rump of 
Muaūpoko was also ‘very concerned’ about the prospect of seabed mining. The 
Muaūpoko Tribal Authority had supported other iwi in opposing Trans-Tasman 
Resources’ application to mine iron sands off the Taranaki coast. The Supreme 
Court had ruled against the application, in large part on the basis of what ‘giving 
effect’ to Treaty  /  ​Tiriti principles meant. Ms Rump feared what could happen to 
Trans-Tasman Resources’ renewed application if the weighting of the Treaty  /  ​Tiriti 
provision in the Exclusive Economic Zone and Continental Shelf (Environmental 
Effects) Act was lowered.337

Herbert Rihari of Ngāti Torehina ki Matakā was concerned with a different 
aspect of the Act. Section 20J forbids human burial at sea unless the disposal 
complies with the regulations made under the Act. Section 29A(4)(f) provides 
that regulations can be made which ‘specify sites at which burial at sea may be 
approved’. He foresaw a change from ‘giving effect’ to ‘taking into account’ as 

334.  Submission 3.3.7(a), pp 80, 92–93, 94
335.  Submission 3.4.16(a), pp 74–75, 77
336.  Document A31, p 15
337.  Document A36, pp 3–4
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inevitably leading ‘to more degradation and the disposing of mate in our waters 
and sources of kaimoana’. The disposal of any tūpāpaku into the sea, he said, 
required the consent of hapū like Ngāti Torehina ki Matakā.338

(ii)  Our view on the potential impact of the weighting change
If the Treaty  /  ​Tiriti weighting in section 12 of the Act is lowered (along with a 
corresponding change to section 3(3)(c)), the wording of the Act will return to 
a similar form to when the Bill was first introduced to Parliament in September 
2011. After a thorough select committee process, the Government of the day 
decided that the Bill as worded offered insufficient recognition of Māori rights 
and interests under the Treaty  /  ​te Tiriti. The Government therefore corrected the 
Bill by including a much stronger Treaty  /  ​Tiriti clause. Officials considered in 2025 
that section 12 had been unambiguous and clear, whereas the impact of amending 
it in the way proposed was quite uncertain.

We share officials’ concern and note that they appeared not to be able to discern 
a coherent rationale for the change. Nor can we. A weaker Treaty  /  ​Tiriti provi-
sion will cause uncertainty about the how the subsections of section 12 should be 
complied with. Section 32, for example, obliges the Minister to establish a process 
that gives iwi sufficient time and opportunity to respond to proposed regulations. 
If the Minister need only take the principles of the Treaty  /  ​te Tiriti into account, 
what care will the Minister take in establishing such a process  ? How much influ-
ence under a changed regime would the Māori Advisory Committee have  ? By our 
estimation, the descriptive provisions that sit under section 12 of the Act are, in 
comparison with more recent legislation, not the most onerous. With a change at 
section 12 to ‘take into account’, we can foresee the Act becoming distanced from 
the intention Parliament had for it when it was passed in 2012.

(g)  The Mental Health and Wellbeing Commission Act 2020
On 23 February 2026, Cabinet agreed with Minister Goldsmith to amend the 
Treaty  /  ​Tiriti weighting in sections 3(b)(i) and 9(1)(a) of the Mental Health and 
Wellbeing Commission Act to be no higher than ‘take into account’.339

The objective of the Mental Health and Wellbeing Commission is ‘to contribute 
to better and equitable mental health and wellbeing outcomes for people in New 
Zealand’.340 Section 3 is the main Treaty  /  ​Tiriti provision of the Act, but is not itself 
in scope of Cabinet’s February 2026 decision, except to the extent that section 3(b)
(i) serves as a cross-reference to section 9 of the Act.341 We assume that this is 
because section 3, though a descriptive provision, does not refer to Treaty  /  ​Tiriti 
principles – rather, it refers simply to the ‘Treaty of Waitangi’. We note for full-
ness that the weighting contained in the chapeau of section 3 is ‘take appropriate 
account of ’.

338.  Document A38, pp 10–11
339.  Submission 3.1.35(a), p 14
340.  Mental Health and Wellbeing Act 2020, section 10
341.  Submission 3.1.35(a). pp 14–15
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Section 9 is titled ‘Additional collective duty of board’ and section 9(1) itself 
is an operative provision that reads as follows  : ‘The board must ensure that the 
Commission maintains systems and processes to ensure that, for the purposes 
of carrying out its functions under this Act, the Commission has the capability 
and capacity’ (a) ‘to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its 
principles’.

We note that, in addition to these two sections that are proposed to be amended, 
there are several other provisions in the Act that provide for Māori interests. They 
include, of course, the other sections cross-referenced in section 3. First, there is 
section 8(2), which sets out that, when ‘recommending a person for membership of 
the board, the Minister must have regard to the need for members to collectively’ 
(a) ‘have knowledge, understanding, and experience of ’ (i) ‘te ao Māori (Māori 
world view), tikanga Māori (Māori protocol and culture), and whānau-centred 
approaches to wellbeing’. Then there is the other part of section 9(1), whereby the 
board must ensure that the commission ‘has the capability and capacity’ (b) ‘to 
engage with Māori and to understand perspectives of Māori’.

There is also section 11(2), which states that ‘[w]hen performing its functions 
under this Act, the Commission must have particular regard to the experience of, 
and outcomes for, Māori’. Section 3(c) specifies that this regard must be exercised 
when the commission is carrying out its other functions, which include (i) ‘assess-
ing and reporting publicly on the mental health and wellbeing of people in New 
Zealand’, (ii) ‘assessing and reporting publicly on factors that affect people’s mental 
health and wellbeing’, (iii) ‘assessing and reporting publicly on the effectiveness, 
efficiency, and adequacy of approaches to mental health and wellbeing’, and (iv) 
‘advocating for the collective interests of people who experience mental distress or 
addiction (or both), and the persons (including family and whānau) who support 
them’. These components of section 3(c) are cross-references to sections 11(1)(a), 
(b), (c), and (g).

Then there is section 11(3), which requires the commission have regard to (b) 
‘the cultural, economic, educational, spiritual, societal, environmental, and other 
factors that affect people’s mental health and wellbeing’ and (c) ‘actions under-
taken that (or that could be undertaken to)’ (iii) ‘identify and respond to people 
experiencing poor mental health and wellbeing, and the persons (including family 
and whānau) who support them’. The last provision listed in section 3 is section 
13, which requires the commission (in section 13(1)) to ‘ensure that it has effective 
means of seeking the views of ’ (a) ‘Māori’.

We should mention also that, in July 2026, Parliament passed the Mental Health 
Act 2026, which provides for compulsory mental health assessment. While it is 
outside the scope of our inquiry, we note that section 5 of the Act is a Treaty  /  ​
Tiriti provision with a ‘give effect’ weighting. We assume that this Act, passed after 
Cabinet’s February 2026 decision, will ultimately also have its own Treaty  /  ​Tiriti 
weighting lowered alongside the other proposed enactments.

We now turn to consider the potential impacts were sections 3(b)(i) and 9(1)(a) 
to instead read ‘has the capability and capacity to take into account the Treaty of 
Waitangi (Te Tiriti o Waitangi) and its principles’.
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(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
As we noted in chapter 3, section 3.2.4, in April 2025 the Ministry of Health pre-
ferred that the status quo be retained with sections 3 and 9, in part because the 
Act was due for review in any event. It believed that repeal would be pointless, as 
the commission would need to focus on Māori mental health in any event, and 
that any amendment would need to be at a ‘high, structural level’ rather than ‘the 
day to day business of the Commission’.342 On 22 May 2025 officials informed the 
Minister of Health that they had met with their Ministry of Justice counterparts 
and concurred with their ‘initial recommendation’ that the wording of sections 
3 and 9 be amended ‘to provide further clarity’.343 Ministry of Health officials 
updated their Minister again on 25 September 2025, but do not appear to have 
been aware in doing so of ‘option five’. Their understanding was that the proposal 
was not to omit references to the Treaty  /  ​te Tiriti to avoid ‘legal uncertainty’ but 

342.  Submission 3.4.7(a), pp 174–175
343.  Submission 3.4.16(a), p 109

The Legislative History of  
the Mental Health and Wellbeing Commission Act 2020

When the Mental Health and Wellbeing Commission Bill was introduced to the 
House, both the Government and Opposition stressed the importance of acting 
to improve Māori mental health outcomes. At the second reading of the Bill in 
May 2020, the Minister of Health stated that ‘[t]he bill is drafted throughout to 
give effect to the principles of the Treaty of Waitangi’.1 In its departmental report 
the Ministry of Health rejected the submissions calling for changes in the wording 
of clause 9. These submitters largely wanted the clause strengthened (for example 
by actively promoting the Treaty  /  ​te Tiriti rather than simply upholding it) or fur-
ther specified, but officials considered that the current wording both enabled the 
commission to take a flexible approach and was ‘consistent with current legislative 
approaches to recognising the Crown’s Treaty of Waitangi obligations and Māori 
interests’.2 No amendment to the Bill’s wording arose through its consideration by 
the Health Committee.3

1.  ‘Mental Health and Wellbeing Commission Bill – Second Reading’, 27 May 2020, NZPD, 
vol 746, p 18233

2.  ‘Mental Health and Wellbeing Commission Bill. Departmental Report. Health Committee’, 
February 2020, p 11

3.  ‘Mental Health and Wellbeing Commission Bill. Government Bill. As reported from the 
Health Committee’, 24 March 2020
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instead to standardise references to it. The Ministry still understood that there 
would be targeted engagement with stakeholders (including the commission 
itself).344

With regard to the proposed changes to the Act, witness Professor Papaarangi 
Reid told us that  :

mental health is a consequence of many of the same drivers of other health inequities 
for Māori – racism, colonisation, intergenerational trauma, abuse and violence, pov-
erty and cultural disconnection. Any weakening of the Mental Health and Wellbeing 
Commission Act 2020 is concerning as the explicit provisions are critical to mitigate 
the current inequities in mental health needs, outcomes, and well-documented fail-
ures in government mental health care for Māori.345

We asked Professor Reid to expand on just why the work of the commission was 
so important for Māori. She explained that mental health was ‘a critical signal of an 
unhealthy social and general environment’. Māori mental health was measurably 
worse than that of non-Māori, and so ‘any interference with any leverage we might 
have’ would erode the ability of Māori to turn around serious problems like youth 
suicide statistics. She found it ‘very distressing’ that there would be any weakening 
of the provisions that are now in place. As she put it, mental health inequities had 
been ‘visible for many years, and there are many social and economic factors in 
our environment at the moment that indicate they might not get better but might 
get worse’.346 Her account squares fully with the extent of Māori mental health 
inequity we outlined at section 2.3.6 in chapter 2.

(ii)  Our view on the potential impact of the weighting change
The Mental Health and Wellbeing Commission Act lays heavy emphasis on the 
Treaty  /  ​te Tiriti, with section 3 relating to numerous sections and subsections in 
the Act, as we have set out above. It is likely that, if the Treaty  /  ​Tiriti weighting 
in section 9(1)(a) were downgraded, the commission would carry on in the same 
way regardless. Because there was no targeted engagement with the commission, 
we are unaware of what its view of the impact of the proposed changes would be. 
We suspect, however, that it would seek to continue to endeavour to uphold the 
Treaty  /  ​te Tiriti in both its words and actions. In July 2025 it published a position 
statement on the Treaty  /  ​te Tiriti, committing ‘to being an organisation grounded 
in Te Tiriti o Waitangi’ and adopting the Treaty  /  ​te Tiriti as ‘the framework to use 
in regularly measuring and assessing our decisions, actions, and deliverables’.347 
Such a commitment may of course depend on it retaining the same level of 
resourcing, which is another matter.

344.  Submission 3.4.16(a), p 110
345.  Document A55, pp 5–6
346.  Transcript 4.1.1, p 242
347.  Document A67, p 1856
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The Commission’s commitment makes the proposed changes seem at once 
redundant. Despite this, a weakened Treaty  /  ​Tiriti provision in section 9 could be 
the cause of confusion and uncertainty. The commission’s range of duties related 
to the Treaty  /  ​te Tiriti would only be required to meet the ‘take into account’ 
weighting. Potentially, it would send a signal to advocates for Māori health and 
wellbeing that the commission was somehow less committed to improving Māori 
mental health. This is not the clarity that the Government is seeking.

We accept that the chapeau in section 3 of the Act has a lower Treaty  /  ​Tiriti 
weighting of ‘take appropriate account’, and that this has apparently not lessened 
the commission’s commitment to Māori and Treaty  /  ​Tiriti interests in its work. It 
may well be, however, that the existence of section 9(1)(a) as currently worded has 
uplifted the application of other aspects of the Act. In the field of mental health, 
where the considerable inequities that exist for Māori were a key driver of the 
passage of the legislation in 2020 in the first place, we see no reason to make this 
change. Furthermore, the Crown has demonstrated no sound reason for it. We 
also cannot understand why the Crown would risk creating uncertainty in this 
area.

(h)  The Pae Ora (Healthy Futures) Act 2022
Following advice from Minister Goldsmith, Cabinet agreed to amend the weight-
ing of the Treaty  /  ​Tiriti provisions in sections 5(1) and 6 of the Pae Ora (Healthy 
Futures) Act.348

The main Treaty  /  ​Tiriti provision in the Act is section 6, a descriptive provision, 
which cross-references to several other provisions in the Act which are included 
in the statute in order to ‘provide for the Crown’s intention to give effect to the 
principles of te Tiriti o Waitangi  /  ​the Treaty of Waitangi’. Cabinet agreed to lower 
this ‘give effect to’ weighting to be no higher to ‘take into account’.

Section 3 of the Pae Ora (Healthy Futures) Act 2022 states as its purpose ‘to 
provide for the public funding and provisions of services in order to  : (a) protect, 
promote, and improve the health of all New Zealanders  ; and (b) achieve equity in 
health outcomes among New Zealand’s population groups, including by striving 
to eliminate health disparities, in particular for Māori  ; and (c) build towards pae 
ora (healthy futures) for all New Zealanders. Section 5 (1) is part of the ‘Guide’ to 
the Act, which outlines the contents of its constituent parts. It records that part 1 
‘sets out how this Act provides for the Crown’s intention to give effect to the prin-
ciples of te Tiriti o Waitangi (the Treaty of Waitangi).’ Section 6 states  :

In order to provide for the Crown’s intention to give effect to the principles of te 
Tiriti o Waitangi (the Treaty of Waitangi), this Act—
(a)	 [Repealed]
(b)	 [Repealed]

348.  Submission 3.1.35(a), p 144
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Relevant Legislative History of the Pae Ora (Healthy Futures) Act 2022

Both section 5(1) and section 6 were present in the Pae Ora (Healthy Futures) 
Act when enacted in 2022. We note that parts of section 6 – those relating to the 
Māori Health Authority – were repealed on 30 June 2024 following the disestablish-
ment of the Authority.1

The Pae Ora (Healthy Futures) Bill was first read in the House on 27 October 2021 
by Minister Andrew Little.2 The Explanatory Note stated the Bill incorporated ‘the 
concepts of the principles for the health system discussed by the Waitangi Tribunal 
in the WAI 2575 [Health] Inquiry [and] places Tiriti  /  ​Treaty-informed decision-mak-
ing at the heart of the system’.3 At the first reading of the Bill, Minister Little empha-
sised the intention to recognise and address the ‘disparity of health outcome[s] 
in this country, depending not only on who you are – and if you are Māori, you 
are much more likely to have worse health outcomes than pretty much anybody 
else in the population’.4 Associate Health Minister Peeni Henare praised the Bill as 
one which ‘actually delivers something that Māori communities and that Te Tiriti o 
Waitangi partner can look to with hope and aspiration’.5

The Pae Ora Legislation Committee recommended several amendments to what 
would become section 6, including adding section 6(g) requiring the Government 
Policy Statement to ‘contain priorities for hauora Māori’.6 During the second read-
ing of the Bill, several members of the House called for a stronger Treaty  /  ​Tiriti obli-
gation to be included in the Act, but the provision retained the ‘give effect’ weight-
ing reflected in the Act today.7 The Bill passed into law on 7 June 2022.8

As previously mentioned, the coalition government introduced the Healthy 
Futures (Pae Ora) Amendment Bill to Parliament on 2 July 2025. The Bill passed its 
third reading on 30 June 2026 and passed into law on 9 July 2026.9 We have already 
discussed in chapter 2, section 2.4.3(3), how the Treaty  /  ​Tiriti provision in the Act 
has been further amended, and how other provisions protective of Māori interests 
have been changed. While we do not go into those changes in detail here, we note 
that the entirety of section 7 which aimed to provide equity in the health sector 

1.  Pae Ora (Disestablishment of Māori Health Authority) Amendment Act 2024, Ngā Ture 
o Aotearoa – New Zealand Legislation, https://www.legislation.govt.nz/act/public/2024/5/en/
latest/#LMS939827, accessed 30 July 2026

2.  ‘Pae Ora (Healthy Futures) Bill – First Reading’, 27 October 2021, NZPD, vol 755, pp 5717–5743
3.  Submission 3.3.51(a), p 20
4.  ‘Pae Ora (Healthy Futures) Bill – First Reading’, 27 October 2021, NZPD, vol 755, p 5717
5.  ‘Pae Ora (Healthy Futures) Bill – First Reading’, 27 October 2021, NZPD, vol 755, p 5721
6.  Pae Ora (Healthy Futures) Bill 85–1, s 6  ; ‘Pae Ora (Healthy Futures) Bill. Government Bill. As 

reported from the Pae Ora Legislation Committee’, 14 April 2022  ; see also submission 3.3.51(a), 
pp 23–24  ; Pae Ora (Health Futures) Bill 2022 85–1, s 6

7.  ‘Pae Ora (Healthy Futures) Bill – Second Reading’, 03 May 2022, NZPD, vol 759, pp 9108–9127
8.  ‘Pae Ora (Healthy Futures) Bill – Third Reading’, 07 June 2022, NZPD, vol 760, pp 10159–10179
9.  Healthy Futures (Pae Ora) Amendment Act 2026
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(c)	 requires the Minister to establish a permanent committee, the Hauora 
Māori Advisory Committee, to advise the Minister and the board of Health 
New Zealand  ; and

(d)	 requires the Minister to have regard to any advice of the Hauora Māori 
Advisory Committee when determining a health strategy  ; and

(e)	 requires the board of Health New Zealand to take into account any advice it 
receives from the Hauora Māori Advisory Committee  ; and

(f)	 provides for iwi-Māori partnership boards to engage with local Māori com-
munities about their health needs, aspirations, and health outcomes  ; and

(g)	 requires the Government Policy Statement to contain priorities for hauora 
Māori  ; and

(h)	 [Repealed]
(i) 	 Repealed]
(j)	 [Repealed]
(k)	 [Repealed]
(l)	 [Repealed]
(m)	 requires Health New Zealand—

for Māori and other groups has been repealed.10 As a result of these recent amend-
ments, several provisions which commit to maintaining processes and systems 
to acknowledge and incorporate the Treaty  /  ​te Tiriti and mātauranga Māori into 
health services and decision-making have also been repealed from section 6.11

We also note that, as a result of these amendments, what substantively remains 
at present in section 6 are its references to the Hauora Māori Advisory Committee 
and the iwi-Māori partnership boards, contained in subsections (c), (d), (e), (f), and 
(m) respectively. Iwi Māori partnership boards were established under section 29 of 
the Act ‘to represent local Māori perspectives on the needs and aspirations of Māori 
in relation to hauora Māori outcomes’.12 Section 6(g) of the Act, which ‘requires 
the Government Policy Statement to contain priorities for hauora Māori’ also still 
remains. We note that, as a result of the July 2026 amendments, the functions of 
iwi-Māori partnership boards were also simplified from a range of co-responsibil-
ities with Health New Zealand to engaging with Māori communities about their 
‘health needs, aspirations, and health outcomes’, and communicating the ‘results 
and insights from that engagement to the Hauora Māori Advisory Committee’.13

10.  Healthy Futures (Pae Ora) Amendment Act 2026, s 9
11.  These sections include section 6(a), (k), (l), and (n)  ; section 7(1) (c) and (d)  ; and section 

16(a)  : see Healthy Futures (Pae Ora) Amendment Bill 2025 (179—2)
12.  Pae Ora (Healthy Futures) Act 2022, s 29 as at 15 January 2026
13.  Pae Ora (Healthy Futures) Act 2022, ss 29, 30
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(i)	 to have systems in place for the purpose of engaging with Māori and 
enabling responses from that engagement to inform the performance 
of its functions  ; and

(ii)	 to support and engage with iwi-Māori partnership boards  ; and
(n)	 [Repealed]

It is worth noting that there are numerous other references to Māori throughout 
the Act, especially in sections 29 to 31 (concerning iwi-Māori partnership boards) 
and 89 (concerning the Hauora Māori Advisory Committee).

We now turn to consider the potential impacts were sections 5(1) and 6 to 
instead read ‘in order to provide for the Crown’s intention to take account of the 
principles of te Tiriti o Waitangi (the Treaty of Waitangi)’.

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
In its initial April 2025 agency assessment, the Ministry of Health advised the 
status quo should be retained in respect of sections 5(1) and 6. It stated, ‘[o]ur 
preferred option is retaining the status quo and continuing with current provi-
sions in Sections 5 and 6 of the Pae Ora Act as they are already fit for purpose.’349 
Ministry of Health officials recommended that section 6 be retained as is, noting 
that both sections are ‘already fit for purpose’ and ‘[t]he status quo is consistent 
with the Treaty Principles of equity, active protection, options and partnership’.350 
Ministry of Health officials noted further that ‘the status quo also aligns with the 
Cabinet Office Guidelines, which emphasise the importance of maintaining Treaty 
obligations in the Pae Ora Act.’ They observed that amending the provisions 
could strengthen Māori participation in decision-making if drafted carefully,351 
and bring increased certainty. However, they cautioned that the changes could 
damage the Māori–Crown relationship by being overly restrictive.352 They did not 
see any benefits to repealing the clause, instead warning that such action would 
‘exacerbate existing inequalities in the health sector’.353 The option of keeping the 
provisions as they stood, officials observed, ‘supports the Crown’s ongoing com-
mitment to Treaty obligations, supports Māori health equity and strengthens 
the Māori–Crown relationship in the context of health governance’. Changes or 
appeals, in the agency’s assessment, could risk undermining this commitment.354

In August 2025, the Advisory Group considered that sections 5(1) and 6 of the 
Act provided ‘reasonable certainty’, although the mention of the ‘Crown’s inten-
tion’ in both provisions was ‘inconsistent’ with that in other statutes.355 Instead, 
they noted ‘[t]ypically, legislative reference will be to a commitment from, or 

349.  Document A68, p 99
350.  Document A68, p 105
351.  Submission 3.4.7(a), p 173
352.  Submission 3.4.7(a), pp 173–174
353.  Submission 3.4.7(a), p 174
354.  Submission 3.4.7(a), p 172
355.  Submission 3.1.35(a), p 73
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obligations on, the Crown rather than an intention’.356 The Advisory Group sub-
sequently recommended removing the reference to intention from section 6 and 
consequentially amending section 5(1), as well as standardising the reference to 
the Treaty  /  ​te Tiriti in each section.357 In November, the Ministry for Regulation, 
when noting the proposal was exempt from the requirement to provide a RIS, 
commented that the proposal ‘to replace the phrase “the Crown’s intention” with 
the standard formulation “the Crown’s obligation” when referring to the Treaty 
duty’ was intended to ‘address unexplained variation’ of Treaty  /  ​Tiriti provisions 
‘while retaining the policy intent of the provisions’.358

Dr Chris Tooley of Eastern Bay of Plenty Māori health provider Te Puna Ora 
told us that, having advised on the drafting of the Act, he was familiar with the 
‘levers’ built into section 6.359 The view of Te Puna Ora was that, if the Government 
were to weaken the Pae Ora (Healthy Futures) Act Treaty  /  ​Tiriti provision from its 
current legal weighting of ‘give effect’ to ‘take into account’, ‘Te Puna Ora, and those 
Māori communities it services, including people suffering grave health inequities, 
would suffer significant and irreversible prejudice.’360 Dr Tooley explained that 
the change would ‘reduce the practical effect and implementation’ of the Crown’s 
Treaty  /  ​Tiriti obligations in the health sector. He explained that this prejudice 
would take the form of ‘further health inequities for Māori and compounded chal-
lenges for Te Puna Ora in its delivery of targeted kaupapa Māori health services to 
isolated Māori communities.’361 Dr Hope Tupara from the Māori Women’s Welfare 
League similarly observed that

Any tutuing with Te Tiriti o Waitangi, or of Treaty-based provisions in the Pae Ora 
Act, will damage the already tenuous relationship between Māori and the Crown, 
and highlights the Crown is clearly unaware of its obligation to Māori. If the Crown 
is intending to remove its obligations to te Tiriti, it risks further inequities in the 
health system and must therefore accept full responsibility for the disparities that will 
result.362

Tukoroirangi Morgan and Donna Flavell also addressed the significance of 
Treaty  /  ​Tiriti provisions within the Pae Ora (Healthy Futures) Act.363 They men-
tioned the Koiora Accord that Te Whakakitenga o Waikato Incorporated had 

356.  Submission 3.1.35(a), p 73
357.  Submission 3.1.35(a), p 72
358.  Submission 3.1.35(a), p 141. While this proposal to replace the word ‘intention’ with ‘obliga-

tion’ was mentioned in the RIS, it is not clear to us if Cabinet explicitly approved this change. As such, 
we evaluate the changed weighting alone in our analysis – though for clarity we do not consider that 
replacing the word ‘intention’ with ‘obligation’ in the provision would alter the effect of the weighting 
change, which we discuss below.

359.  Document A8, pp 10–11
360.  Document A8, p 3
361.  Document A8, p 3
362.  Document A45, p 5
363.  Document A43, p 17
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entered into with core Crown agencies.364 The purpose of the accord, which built 
upon the Waikato River Settlement of 2010, was to ‘create a commitment between 
the tribe and Crown Agencies to work in partnership to restore, maintain and 
improve the health and wellbeing of our whaanau, marae, hapuu, iwi and wider 
community.’365 They noted  :

‘Koiora’ is taken from the maimai aroha by the second Maaori King, Kiingi 
Taawhiao, in which he recorded his adoration for the Waikato River, and the sig-
nificance of the river as a treasure for all generations. In this context, it is described 
as referring to the river of life, a source that gives life to all its living embodiments 
including lands, plants, trees, fish, streams and people. Koiora can also be defined as 
‘life itself ’ or the spiritual, mental, physical, environmental and social wellbeing of the 
people. These visionary words inspired the actions necessary, not only to restore the 
health and wellbeing of the Waikato River, but also the health and wellbeing of our 
whaanau, marae, hapuu, iwi and wider community.366

In their view, the Treaty  /  ​Tiriti provisions of the Pae Ora (Healthy Futures) Act 
had ‘presented a pathway to the transformational change that our health system 
so desperately required to better meet the needs of our communities’.367 The legis-
lation had ‘created the necessary focus on reducing inequities for Maaori in all 
spaces, such as governance, decision-making, service provision and delivery, as 
well as the development of the Maaori workforce and infrastructure.’368

We heard evidence from members of the medical profession regarding the 
effects of measures to reduce provisions for equity and the Treaty  /  ​te Tiriti in the 
health system. Oncologist and Associate Professor, Dr George Laking, criticised 
the inadequacy of analysis on the proposed reform of the Pae Ora Act, noting that 
the RIS said that ‘option Five’ (the Minister’s preferred global change to no more 
than a ‘take into account’ standard) has the potential for ‘wide-ranging impacts 
on Māori social, cultural, economic, and environmental interests.’369 Dr Laking 
was unable to identify any reference to health interests specifically within the RIS, 
which he described as a significant omission.370

Professor Papaarangi Reid has over 30 years’ experience in the public health 
field and is a member of Te Ohu Rata o Aotearoa (Te ORA), the Māori Medical 
Practitioners Association.371 Professor Reid gave evidence about the continuing 
disparities in Māori health and the Crown’s failure to address these.372 As she 
noted, life expectancy for Māori is still seven years shorter than that of non-Māori, 

364.  Document A43, p 17
365.  Document A43, p 18
366.  Document A43, p 17
367.  Document A43, p 20
368.  Document A43, p 20
369.  Document A53, p 6
370.  Document A53, p 6
371.  Document A55, p 2
372.  Document A55, p 4
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and negative differentials remained in nearly all major disease types and causes of 
death, including cardiovascular diseases, respiratory diseases, metabolic diseases 
including diabetes, most cancers, unintentional injury, suicide and infectious 
diseases.373 She also described disparity in exposure to the determinants of health, 
access to health services, and in health system responsiveness. She noted that 
the current provisions in the Pae Ora Act were ‘explicitly included to address the 
Crown’s’ well-established ‘failure to provide health equity for Māori’.374

Lady Tureiti Moxon identified, as an illustrative example of what happens 
when equity and Treaty  /  ​Tiriti provisions are weakened, changes the Coalition 
Government has recently made to eligibility ages for bowel cancer screening.375 
Under previous policy settings, Māori and Pasifika were eligible for funded 
screenings from age 50. However, in March 2025, Cabinet decided to instead 
implement a general screening age of 58 across the total population.376 This change 
was made despite modelling Cabinet was presented that the original policy would 
prevent the deaths of 390 Māori and Pasifika people over 25 years.377 Professor 
Reid explained that Māori and Pacific peoples ‘are being diagnosed at a younger 
age with a later stage of disease’ than the general population. Reversing these 
screening measures, Professor Reid argued, would mean the health sector is less 
able to intervene, treat and cure. She told us that this amounts to ‘a death sentence’ 
for Māori.378 We discuss this example further in section 4.2.4(2).

Lady Moxon also commented, in relation to Treaty/ Tiriti provisions and equity, 
that ‘once te Tiriti is removed, the health system does not have to confront that 
the biggest cause of Māori poor health is Crown breaches of te Tiriti o Waitangi’. 
She contended that ‘[t]he story becomes that Māori are to blame for our own poor 
health and suffering’, which absolves the Government of the ‘need to invest in 
equity measures’.379

(ii)  Our view on the potential impact of the weighting change
As of July 2026, only five subsections remain in section 6 of the Pae Ora (Healthy 
Futures) Act. These subsections of the Pae Ora (Healthy Futures) Act are those 
enabling the operations of the Haoura Māori Advisory Committee and iwi-Māori 
partnership boards, and the requirement in section 6(g) that the Government 
Policy Statement contain priorities for hauora Māori. In addition to this, section 
(5)(1) of the Act cross-references to section 6 by noting that part 1 of the Act ‘sets 
out how this Act provides for the Crown’s intention to give effect to the principles’ 
of the Treaty  /  ​te Tiriti. As noted earlier, the objective of achieving health equity for 
Māori, as a particularly identified group, also remains within the purpose provi-
sion of the Act at section 3(b).

373.  Document A55, pp 3, 4
374.  Document A55, p 5
375.  Document A15, pp 5–6
376.  Document A15(b)(i), pp 2, 4  ; doc A15, p 6
377.  Document A15(b)(i), p 4
378.  Transcript 4.1.1, p 239
379.  Document A15, p 3
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It may not seem immediately apparent that amending sections 5(1) and 6 of the 
Pae Ora (Healthy Futures) Act to reflect the Minister’s preferred ‘take into account’ 
standard will directly impact the remaining provisions addressing the Māori 
interest in other sections of the Act – most notably sections 29 to 31 and section 
89 relating to the Committee and iwi-Māori partnership boards. However, as 
discussed, we received a volume of compelling evidence from claimants and inter-
ested parties (including those working within health providers) and other medical 
experts that changes to the weighting of Treaty  /  ​Tiriti provisions in legislation, 
even those that may appear subtle, can have prejudicial impacts on Māori service 
providers and users. We agree that this can occur in a range of ways, most notably 
through the creation of a ‘chilling effect’ in respect of equity and the Treaty  /  ​te 
Tiriti. We also agree that this effect may influence Government decision-makers 
in their procurement and resourcing decisions, and that the proposed amend-
ments could be used to justify further weakening of equity measures. In an area 
of government responsibility where unsuccessful reforms and neglect can have as 
grave implications for Māori as health, the Crown’s Treaty  /  ​Tiriti duties to protect 
measures targeting greater equity for Māori is elevated. As the Tribunal in the 
Hauora report noted, ‘[u]nder an equity-focused health system, the depth of, or 
imminent threat posed by, health inequity should heighten the urgency of action  ; 
the Crown’s Treaty obligations are heightened under similar conditions.’380

We concur, and advise the Crown to be extremely cautious since the potential 
ramifications of imposing a chilling effect on Treaty  /  ​Tiriti and equity considera-
tions in the health sphere may result in bad public health decisions that can result 
in worsened health outcomes or death. As Professor Reid reminded us, these pro-
visions were ‘explicitly included to address the Crown’s failure to provide health 
equity for Māori’ (see also chapter 2, section 2.3.5).381

In sum, we understand why the claimants and interested parties are so con-
cerned that the prejudicial impacts they described are likely to emerge or worsen 
should the wording of sections 5(1) and 6 of the Pae Ora (Healthy Futures) Act be 
changed to the ‘take into account’ weighting.

(i)  The Plant Variety Rights Act 2022
Cabinet proposes to amend the Plant Variety Rights Act 2022, by merging sections 
4 and 54 into a single descriptive Treaty  /  ​Tiriti provision. Cabinet agreed on 23 
February 2026 to the repeal of section 54, on the basis that it duplicates section 4.382 
In addition, the Treaty  /  ​te Tiriti provision will be adjusted in response to Minister 
Goldsmith’s endorsement of option five in the Cabinet paper (that Treaty  /  ​Tiriti 
weightings be changed to no higher than ‘take into account’). Attached to Minister 
Goldsmith’s recent letter to the National Iwi Chairs Forum, updating them on 
the Treaty  /  ​Tiriti statute reforms was a summary and a table of ‘decisions to date’. 

380.  Waitangi Tribunal, Hauora  : Report on Stage One of the Health Services and Outcomes 
Kaupapa Inquiry (Wellington  : Legislation Direct, 2023), p 67

381.  Document A55, p 5
382.  Submission 3.3.45(a), p 20
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Within this table, a box labelled ‘amend so the weighting is no higher than “take 
into account” ’ had been ticked in relation to the Plant Variety Rights Act.383 We 
discussed this repeal proposal at section 4.2.2 above. Here we focus on the amend-
ment to the weighting of section 4.

As set out in section 4.2.2(2)(d), the purpose of the Plant Variety Rights Act is to 
revise and consolidate the law on plant variety rights in the light of New Zealand’s 
obligations under the CPTPP in relation to the UPOV Convention  ; protect ‘kaitiaki 
relationships with taonga species and mātauranga Māori in the plant variety rights 
system’, and promote ‘innovation and economic growth’ while ‘maintaining an 
appropriate balance between the interests of plant breeders, growers, and others so 
there is a net benefit to society as a whole.’384

Section 4, titled ‘Principles of the Treaty of Waitangi’, notes  :

This Act recognises and respects the Crown’s obligations under the principles of Te 
Tiriti o Waitangi  /  ​the Treaty of Waitangi in relation to the law on plant variety rights, 
through the provisions of Part 5 and related provisions that support the purpose of 
Part 5.

Part 5 of the Act, entitled ‘Additional provisions that apply to indigenous plant 
species and non-indigenous plant species of significance’, concerns the Māori 
interest in the plant variety rights regime. Part  5 includes section 54, which has 
the same ‘recognise and respect’ formulation as section 4, but which also contains 
a more detailed description of the Māori rights, interests, and participation in the 
regime.385

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
In its March 2025 assessment of the provisions, the Ministry of Justice noted that 
considering the comprehensive provision for Māori interests in part 5 of the Act 
(particularly its overview section 54), ‘section 4 appears to be redundant. It merely 
repeats section 54 but in less detail’.386 The Ministry of Justice again recommended 
repeal in its May 2025 advice to Minister Goldsmith, on the basis of duplica-
tion with section 54.387 However, the 11 April 2025 assessment by the Ministry of 
Business, Innovation and Employment recommended ‘no change is made to the 
Treaty clauses’ because these provisions were already suitably ‘explicit’.388 On 16 
December 2025, Ministry of Business, Innovation and Employment officials again 
advised against repealing sections 4 and 54 of the Plant Variety Rights Act. They 
noted that the Crown had specifically committed to accede or ‘give effect to’ UPOV 
91, and that this commitment within the CPTPP was specifically negotiated to 

383.  Submission 3.4.45, p 33
384.  Plant Variety Rights Act 2022, s 3
385.  Plant Variety Rights Act 2022, s 54
386.  Document A61(a), p 33
387.  Document A61(a), p 62
388.  Submission 3.4.7(a), pp 23, 29–30
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Relevant Legislative History of  
Sections 4 and 54 of the Plant Variety Rights Act 2022

As discussed in chapter 2 and above at section 4.2.2(2)(d), following a compre-
hensive review of the plant variety rights regime and its governing legislation, the 
Plant Variety Rights Act 1987, the Labour Government introduced the Plant Variety 
Rights Bill 2021. The explanatory note of the Bill specified that it was ‘guided by the 
recommendations made in the Wai 262 [Ko Aotearoa Tēnei] report’ to ensure the 
resulting Act ‘provide[d] a reasonable degree of protection for kaitiaki relationships 
with taonga species’.1 It also stated that the Bill ‘modernises’ the plant variety rights 
regime and implements ‘the Crown’s obligations under the Treaty of Waitangi in 
relation to [that] regime’.2

At the first reading of the Bill in May 2021, member of Parliament Rachel Brooking 
noted the Bill was ‘trying to rectify the issue that there’s been no acknowledgement 
of the Treaty’ in the 1987 Act.3 The Bill was referred to the Economic Development, 
Science and Innovation Committee, which characterised it as ‘recognising the coun-
try’s unique heritage and deference to Te Tiriti o Waitangi  /  ​the Treaty of Waitangi’.4 
It suggested changes to add to what is now section 3, and the intention of what is 
now section 4.5 These changes were adopted, and at the Committee of the Whole 
House, Minister David Clark noted they were ‘examined by a cross-agency group, 
including the Ministry of Business, Innovation and Employment, Te Puni Kōkiri, Te 
Arawhiti, the Crown Law Office, and the Parliamentary Counsel Office’ to create 
a ‘straightforward statement of what the bill does’ and set out ‘how the bill rec-
ognises and respects the Crown’s Treaty obligation’.6 Included in the Bill as clause 
52, the current section 54 was described by Ms Brooking as ‘a very well-developed 
Treaty clause.’7

1.  Submission 3.3.51(a), p 25  ; see also explanatory note, Plant Variety Rights Bill 2021 (35—1)
2.  Explanatory note, Plant Variety Rights Bill 2021 (35—1)
3.  Submission 3.3.51(a), p 27
4.  Submission 3.3.51(a), p 26
5.  Plant Variety Rights Bill, as reported from the Economic Development, Science and 

Innovation Committee, pp 8–9, https://bills.parliament.nz/v/6/d2ec5576–40ba-46a6–835a-
87968b2fea04?lang=en&Tab=history  ; see also submission 3.3.51(a), p 26

6.  Submission 3.3.51(a), p 28
7.  Submission 3.3.51(a), p 27

4.2.3(2)(i)(i)
The Impact of the Proposed Amendments



260

ensure the Crown could ‘implement any measures ‘deemed necessary’ to meet the 
Crown’s obligations under the Treaty of Waitangi.’389

The Advisory Group recommended amending the section to standardise the 
reference to the Treaty  /  ​te Tiriti and the ‘formulation of the duty’ (this appears 
to refer to the Act’s unusual ‘respect and recognise’ Treaty  /  ​Tiriti language), and 
combine these provisions into one, resulting in the repeal of section 54. However, 
the Advisory Group also observed that an ‘important function of section 54 
(not covered by section 4) is to clearly indicate to our trading partners how we 
have met our obligations under the Comprehensive and Progressive Agreement 
for Trans-Pacific Partnership (CPTPP) in relation to plant variety rights. It 
achieves this by setting out exactly how the Crown meets its Treaty obligations’. 
The Advisory Group thus recommended combining sections 4 and 54, but ‘only 
if this does not compromise New Zealand’s position in respect of international 
treaty obligations.’390 In the draft Cabinet paper from September 2025, Minister 
Goldsmith noted that the Oversight Group supported the Advisory group’s advice 
that, ‘where practicable, descriptive provisions should be consolidated, and redun-
dant aspects consequentially repealed.’391

Evidence from Heidi Mackey for Ngāti Hine reflected on the implications of 
legislative protections for Māori intellectual property being reduced or removed 
from the Plant Variety Rights Act. Ms Mackey, who as mentioned is Chief 
Executive Officer of the Ngāti Hine Forestry Trust, noted that in the past no 
legislative protections for Māori within intellectual property systems had existed. 
It was instead a ‘free for all’, where commercial use and control over native spe-
cies and mātauranga Māori could occur without ‘Māori engagement, consent or 
protection.’392 Ms Mackey said ‘removal or amendment to lessen the treaty protec-
tions currently provided in the Plant Variety Rights Act would undoubtedly set us 
back to how things were before where our taonga species were exploited for profit  ; 
and likely curb the progress we have made to protect our indigenous plant species 
and role as kaitiaki’.393

(ii)  Our view on the potential impact of the weighting change
Our first assessment is that the consolidation of sections 4 and 54 (involving the 
repeal of section 54), if done carefully as the Advisory Group recommended, 
would not be, in and of itself, a negative development. This part of the proposed 
reform is a technical change unlikely on its own to have a discernible negative 
influence on Māori rights and interests Plant Variety Rights regime. Ministry of 
Business, Innovation and Employment officials have recognised that there is room 
to improve duplication between the sections. However, we note that part 5 of the 

389.  Submission 3.4.16(a), pp 35–38
390.  Submission 3.4.45(a), p 75
391.  Document A61(a), p 308. This view was carried through to the final Cabinet paper  : see sub-

mission 3.1.259(a), p 4.
392.  Document A28, p 3
393.  Document A28, p 3
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Act has, overall, been drafted carefully to set out how the Crown will meet its 
Treaty  /  ​Tiriti obligation in respect of plant variety rights. It defines the roles and 
responsibilities of the Māori Plant Varieties Committee which does not support 
the change as we discussed at chapter 3, section 3.2.4, above.

We are more concerned about the downgrading of the Treaty  /  ​Tiriti weighting 
to no more than ‘take into account’ and the uncertainty it is likely to introduce.

(j)  The Water Services Authority – Taumata Arowai Act 2020
On 23 February 2026, Cabinet agreed to amend the Treaty  /  ​Tiriti weighting in sec-
tions 5(g)(i) and 19(1)(b)(i) of the Act to be no higher than ‘take into account’.394

The purpose of the Water Services Authority – Taumata Arowai Act 2020 is 
‘to establish the Water Services Authority – Taumata Arowai and provide for its 
objectives, functions, and governance arrangements’. The Water Services Authority 
is a Crown entity with objectives to (among other things) ‘protect and promote 
drinking water safety and related public health outcomes’ and ‘provide oversight 
of, and advice on, the regulation, management, and environmental performance 
of drinking water, wastewater, and stormwater networks.395

Section 5(g)(i) provides  :

In order to recognise and respect the Crown’s responsibility to consider and pro-
vide for Māori interests,—
(g)	 Section 19 requires the board to maintain systems and processes to ensure 

that, for the purposes of carrying out its functions under this Act, the Water 
Services Authority has the capability and capacity—
(1)	 to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its 

principles.

Section 19(1) provides  :

(1)	 The board must ensure that the Water Services Authority—
(a)	 acts in a manner consistent with the operating principles in section 18  ; and
(b)	 maintains systems and processes to ensure that, for the purposes of carry-

ing out its functions under this Act, the Water Services Authority has the 
capability and capacity—
(i)	 to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its prin-

ciples  ; and
(ii)	 to engage with Māori and to understand perspectives of Māori.

Under section 19(2)(b), these are collective duties owed to the responsible 
Minister under the Crown Entities Act 2004. We note that there are several other 
provisions in the Act that provide for Māori interests. These are listed under 

394.  Submission 3.1.35(a), p 14
395.  Water Services Authority – Taumata Arowai Act 2020, sections 3, 8, 10
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section 5 and include the establishment of a Māori Advisory Group to ‘advise the 
board and the Water Services Authority on Māori interests and knowledge, from 
a Māori perspective’  ; a requirement for the board to take the advice of the Māori 
Advisory Group into account  ; and a requirement for the Water Services Authority 
to partner and engage ‘early and meaningfully with Māori.

We now turn to consider the potential impacts were sections 5(g)(i) and 19(1)
(b)(i) to instead read ‘take into account the Treaty of Waitangi and its principles’.

(i)  The views of Crown officials and witnesses in our inquiry on the potential 
impact of the weighting change
As we noted in section 3.2.4, in April 2025 the Department of Internal Affairs 
preferred that section 19(1)(b)(i) be retained unchanged. Its repeal, it said, would 

The Legislative History

When the Taumata Arowai – Water Services Regulator Bill was introduced to 
the House in December 2019, relatively little was made of its Treaty  /  ​Tiriti provi-
sions. Labour member Duncan Webb noted that the Bill ‘clearly recognises the 
Māori interest, because it’s very important that we recognise the absolute import-
ance of te wai to what goes on’. He drew attention to the clause that referred to 
Treaty  /  ​Tiriti principles, noting that the Bill also recognised tikanga Māori.1 At 
the third reading of the Bill, Nanaia Mahuta noted the clause would inform how 
Taumata Arowai ‘can give effect to te mana o te wai  ; and understand, support, and 
enable the exercise of mātauranga Māori, tikanga Māori, and kaitaikitanga’.2 In its 
departmental report on the submissions to the select committee in April 2020, the 
Department of Internal Affairs described the Bill as having ‘a number of provisions 
that individually and collectively recognise and respect the Crown’s responsibil-
ities to consider and provide for Māori interests’. These included the requirements 
for board members to have knowledge and experience of the Treaty  /  ​te Tiriti, to 
understand Māori perspectives and tikanga, and to ensure Taumata Arowai had 
the same. The creation of the Māori Advisory Group was also seen by officials as 
‘an appropriate recognition of the Māori–Crown relationship’. With respect to the 
proposed requirement for the board to ensure that Taumata Arowai had the capa-
bility and capacity to uphold the Treaty  /  ​te Tiriti and its principles, the department 
recommended that the clause be retained without amendment.3

1.  ‘Taumata Arowai–The Water Services Regulator Bill – First Reading’, 17 December 2019, 
vol 743, p 16012

2.  Submission 3.3.51(a), p 31
3.  ‘Taumata Arowai – the Water Services Regulator Bill  : Departmental Report’, Department of 

Internal Affairs, April 2020, pp 35, 40, 45
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‘very likely exacerbate the current concerns of iwi  /  ​Māori, further negatively 
impacting the Crown Māori relationship’. It would also likely ‘reduce the extent to 
which iwi  /  ​Māori concerns are considered equally alongside those of other parties 
or communities in decision-making by the Authority’. The impact of amending 
the section’s wording would entirely depend on the words chosen and the extent 
of Māori input. As the Department of Internal Affairs put it, ‘the wording of the 
clause would likely not be well received by iwi  /  ​Māori if it was to be developed 
solely by the Crown without iwi  /  ​Māori input at the development stage’.396

In November 2025, the Department of Internal Affairs briefed its Minister 
on the proposed changes that had been put to the Cabinet Social Outcomes 
Committee late the previous month. It now understood that section 19(1)(b)(i) 
would be amended from the board having the duty to ensure the Water Services 
Authority has the capacity and capability to uphold the Treaty  /  ​te Tiriti to it being 
able to take the Treaty  /  ​te Tiriti into account. Officials noted that this would lessen 
the obligation on the Water Services Authority ‘rather than increasing certainty 
and improving clarity of the drafting’. They had not had the time to consider 
whether the change could ‘have unintended consequences, including whether it 
may undermine Treaty settlements’. It felt the change might be ‘be controversial 
and likely opposed by many Māori’ and would have ‘the potential to undermine 
ongoing relationships with [post-settlement governance entities] and Maori’.397

We did not receive any claimant evidence that directly concerned the Water 
Services Authority – Taumata Arowai Act. However, counsel for varied interested 
parties, Ms Sykes, submitted that ‘[t]he weakening of Taumata Arowai Act provi-
sions affects the legislative basis for Ngāti Pikiao’s participation in decisions about 
water quality in their lakes’.398 Counsel for another interested party, Waitaha ki Te 
Waipounamu, also submitted that the proposed changes to the Water Services 
Authority – Taumata Arowai Act came after legislation in 2025 had already sys-
tematically diminished the recognition of Māori interests in the Act, including 
changing its name from ‘Taumata Arowai – the Water Services Regulator Act’. 
Counsel submitted that he raised this ‘as an example of what the Crown is already 
doing regardless of this review’. As he put it, ‘[t]he statutory recognition of Māori 
interests is being hollowed out across the legislative landscape, without consult-
ation, and without constitutional scrutiny.’399

(ii)  Our view on the potential impact of the weighting change
In our view, counsel was correct to point out the changes that have been made to 
the Taumata Arowai – the Water Services Regulator Act since its enactment in 
2020. Under the Local Government (Water Services) (Repeals and Amendments) 
Act 2025 the name of the legislation was changed, as noted. Section 5(a), which 
provided that an objective of Taumata Arowai was to give effect to Te Mana o te 

396.  Submission 3.4.36(b), pp 16–17
397.  Submission 3.4.34(a), pp 8–9
398.  Submission 3.3.3, p 20
399.  Submission 3.3.38, pp 2–3
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Wai, was also repealed. So was section 5(b), which provided that the board should 
have members who had knowledge of the Treaty  /  ​te Tiriti and its principles as 
well ‘perspectives of Māori and tikanga Māori’. It was replaced with a requirement 
for the Minister to appoint ‘only people who, in the Minister’s opinion, have the 
appropriate knowledge, skills, and experience to assist the board to perform its 
role’. The requirement for the board to ‘have regard to’ the advice of the Māori 
Advisory Group’ was changed to a requirement to take that advice into account. 
Section 17(3)(b), which required the board to account for how it had had regard to 
the Māori Advisory Group’s advice, was repealed. Section 19 was presumably only 
spared at the time because of the ongoing Treaty Clause Review.

The Act still retains a section on Māori interests, as we have noted. The Water 
Services Authority is still required, for example, to partner and engage ‘early and 
meaningfully with Māori’. But the ‘individual and collective’ recognition of the 
Crown’s responsibilities to provide for Māori interests in the Act’s provisions that 
the Department of Internal Affairs described in 2020 has clearly already been 
seriously undermined. The impact of downgrading the Treaty  /  ​Tiriti weighting in 
section 19 would make this even worse. The disempowered Māori Advisory Group 
would become even weaker, and the Minister may now theoretically appoint a 
board which is ignorant of both the Treaty  /  ​te Tiriti and Māori perspectives. This 
will add further confusion, given the ongoing requirement for meaningful and 
early ‘partnering’ with Māori. Ultimately, as long as section 19 retains a require-
ment to uphold the Treaty  /  ​te Tiriti and its principles, it is a mechanism to uplift 
the remaining sections of the Act that cater to Māori interests. Without that, there 
would not be much more than a shell of the Act that was passed in 2020.

4.2.4  The cumulative effects of the repeals and the Treaty  /  ​Tiriti weighting 
change
(1)  The constitutional effects of the proposed reforms
Treaty provisions reflect their purpose which is to calibrate how the Treaty  /  ​Tiriti 
duties of the Crown and the principles of the Treaty  /  ​Tiriti are to be given effect 
or taken into account. The repeal of or lowering the standard of these provisions 
necessarily alters their purpose in the statutory schemes affected by these reforms.
As we canvassed in chapter 2, at section 2.2.2, decades of advocacy lay behind the 
emerging recognition of the Treaty  /  ​te Tiriti in legislation. During our inquiry, 
several claimant and interested party witnesses asserted that the Crown’s proposed 
reforms undermine this progress.400 Natalie Coates told us that the Crown’s 
proposed reforms are ‘a significant departure from the constitutional trajectory 
that has developed over recent decades towards increased recognition of Te Tiriti 
within legislation, executive practice and public law reasoning’.401 Donna Awatere-
Huata argued that the Crown is returning to the legislative ‘tradition’ of excluding 
Māori from ‘all power and economic decision-making’, and is undermining what 

400.  Document A29, p 35  ; doc A40, p 3  ; doc A57, p 8  ; doc A58, p 5  ; doc A13, p 2  ; doc A25, p 14  ; doc 
A37, p 10

401.  Document A29, p 35
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little ‘sovereignty’ Māori have been afforded in recent years.402 Jack McDonald, 
speaking on behalf of Māori members of the Public Service Association, stated 
that the reforms ‘constitute one of the most extreme attempts to undermine the 
role of Te Tiriti o Waitangi in New Zealand law’.403

While Ms Coates noted it is ‘difficult to fully assess the likely implications of the 
reforms .  .  . enough information is presently available to conclude that the pro-
posed reforms raise significant constitutional concerns regarding the future rec-
ognition and practical operation of Te Tiriti within New Zealand’s legal system’.404 
She described the impacts of the reforms in visceral terms, stating  : ‘What we have 
seen over the last couple of years is a scorched-earth policy on [all] things Māori 
across multiple fronts[,] but what this current proposed reform does is turn up the 
blow torch on the remaining cinders.’405

Similarly, Dr Carwyn Jones believed the proposals, if enacted ‘will form part 
of the most wide-ranging legislative breach of Te Tiriti in modern history’.406 
He argued they will ‘relegate Te Tiriti to become one competing consideration 
amongst others’ and create significant prejudice to Māori.407

Several other witnesses expressed their belief that the Crown had prioritised 
political convenience over the constitutional importance of the Treaty  /  ​te Tiriti.408 
Rowena Tana emphasised that the importance given to the Treaty  /  ​te Tiriti should 
not depend on whether the Government of the day considered ‘stronger Treaty 
obligations too difficult, too uncertain, or too unpopular. The Crown must stand 
by te Tiriti when it is popular and when it is unpopular’.409 In proposing these 
reforms, Huhana Lyndon asserted that the Crown had negatively affected ‘how 
Māori understand their place within the nation’.410 Not only did the reforms 
undermine the constitutional foundations of Aotearoa New Zealand, Hilda 
Halkyard-Harawira argued, they created ‘psychological harm . . . to communities 
already battling intergenerational trauma [which] must not be underestimated’.411

Ms Coates emphasised that ‘the [r]eview appears directed towards suppressing 
and recasting Treaty obligations within a more constrained’ framework through-
out the statute book.412 Hayden Turoa argued that the reforms ‘should strengthen 
genuine hapū authority and partnership, not weaken the already limited mech-
anisms that currently restrain Crown behaviour’ (emphasis in original).413 Kipa 
Munro noted the reforms elevated the authority of the Crown over that of Māori, 

402.  Document A37, pp 5, 10
403.  Document A13, p 2  ; see also transcript 4.4.1, p 199
404.  Document A29, p 20
405.  Transcript 4.1.1, p 264
406.  Document A58, p 5
407.  Document A58, pp 5, 17, 23
408.  Document A40, p 14  ; doc A24, p 10
409.  Document A24, p 10
410.  Document A32, p 4
411.  Document A40, p 14
412.  Document A29, p 20
413.  Document A19, pp 3–4
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and diminished ‘the guarantees and promises to a mutually beneficial and shared 
nation’.414

Professor Margaret Mutu told us that setting a maximum Treaty  /  ​Tiriti standard 
of ‘take into account’ in legislation prevented Māori and the Crown ‘from operat-
ing in genuine partnership going forward’.415 Mere Kepa asserted the ‘reforms will 
marginalise the voice of the hapu’ and ensure ‘that there is less Treaty partnership, 
less democracy, more binary talk of races, and a less sophisticated New Zealand 
society’.416 In Doreen Puru’s words  : ‘[t]he Crown ought to remember that if 
it diminishes te Tiriti and diminishes the mana of tāngata whenua, it is in fact 
diminishing itself ’.417

As canvassed in chapter 1, section 1.5.1, the obligation of partnership is imposed 
by articles 1 and 2 of the Treaty  /  ​te Tiriti and underlies the kāwanatanga of the 
Crown. It recognises the constitutional place of the Treaty  /  ​te Tiriti as a ‘frame-
work for two peoples to live together in one country’.418 We agree with these claim-
ant and interested party witnesses that the constitutional impacts of the proposed 
reforms, if enacted, would be significant. These provisions are Parliament’s way of 
legally holding the Executive accountable to its Treaty  /  ​Tiriti obligations. It is the 
strongest commitment the Crown can make, aside from settlement agreements, 
to the Treaty  /  ​te Tiriti and its principles. Any weakening of these provisions is a 
profoundly constitutional matter – as such weakening is an indication from the 
Crown that it wishes to lessen its own legal obligations to the founding document 
of Aotearoa New Zealand. We discuss this matter further in our findings at section 
4.3 below.

(2)  The wider policy effect of these changes
Cabinet’s decision to lower the weighting in Treaty  /  ​Tiriti provisions – both now 
and potentially in future legislation – affects more than the statutory processes 
these provisions apply to. This reform, if confirmed through legislative enactment, 
sets a very strong signal to officials across the public sector from a Ministerial level 
that Treaty  /  ​Tiriti consistency should not be a driving factor in their work or deci-
sions – instead, the Treaty  /  ​te Tiriti may simply be considered and disregarded, 
depending on the circumstances. Ms Coates explained, and we agree, that these 
changes do not simply create harm in their specific legislative contexts, but they 
also send ‘a dangerous and profoundly minimising message’ that the Treaty  /  ​te 
Tiriti ‘is not something to honour, uphold, or give effect to’.419 She told us that 
even where organisations are not governed by the Acts under review, the mere 

414.  Document A49, p 11
415.  Document A31, p 16
416.  Document A42, pp 4–5
417.  Document A21, p 3
418.  Waitangi Tribunal, The Napier Hospital and Health Services Report (Wellington  : Legislation 

Direct, 2001), p 48
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existence of Treaty  /  ​Tiriti provisions ‘shape institutional culture, policy develop-
ment, administrative behaviour, and the on-the-ground interface of Crown–Māori 
relationships’.420 Tamati Shepherd-Wipiiti noted Treaty  /  ​Tiriti obligations are ‘criti-
cal because they shape behaviour’.421

Lady Tureiti Moxon told us about the harm downgrading Treaty  /  ​Tiriti obliga-
tions causes to Māori in a health context. She argued that, in deciding to lower the 
Treaty  /  ​Tiriti weighting of the Pae Ora (Healthy Futures) Act from ‘give effect’ to 
‘take account of ’, the Crown ‘never considered the real-life harm’ it would create 
for Māori.422 While this commitment did not immediately change the legislation, 
it prompted the Crown to alter existing policies aimed at reducing inequities 
for Māori – for example, a 2025 decision to cut early bowel cancer screening 
for Māori.423 We highlight here Cabinet circular CO(24)5 which was issued in 
September 2024 to give effect to the coalition agreements between National, New 
Zealand First, and ACT ‘that it is the Government’s expectation that public services 
should be prioritised on the basis of need, not race’.424 As we noted at section 
4.2.3(2)(h) above, previously bowel cancer screening was funded for Māori and 
Pasifika peoples from the age of 50, while the general population was funded from 
the age of 60.425 Despite evidence that ‘a large proportion of [colorectal cancer] 
cases present before the age of 60 in Māori’, the Crown instituted a new system 
which made screening available to everyone from age 58 – increasing the age 
of access for Māori.426 Lady Moxon and Professor Reid drew on research which 
calculated that this change would make over 122,000 additional people eligible for 
bowel cancer screening across a two-year period.427 While the modelling did not 
calculate how many Māori deaths the change would cause, Professor Reid empha-
sised that ‘you would need Māori and Pacific [people] to be screened at 50 years, 
ie 10 years earlier’ than the general population in order for screening intervention 
to result in ‘equitable outcomes’.428 She continued, ‘I have to wonder at what cost 
[the change was made] because what wasn’t modelled was .  .  . how many more 
[Māori] would have our cancer diagnosed late’ and be unable to access ‘curative 
treatment’.429 Lady Moxon emphasised that such a decision occurred even though 

420.  Document A29(c), p [1]
421.  Document A25, p 3
422.  Submission 3.1.77(a) [Wai 3300 ROI], pp 24–25
423.  Document A15(d), pp 1, 9  ; Simeon Brown, ‘Bowel Screening Changes to Save 

Hundreds of Lives’, press release, 6 March 2025, https://www.beehive.govt.nz/release/
bowel-screening-changes-save-hundreds-lives

424.  Cabinet Office, ‘Needs-based Service Provision’, Cabinet circular, CO(24)5, 13 September 
2024, p 1

425.  Simeon Brown, ‘Bowel Screening Changes to Save Hundreds of Lives’, press release, 6 March 
2025, https://www.beehive.govt.nz/release/bowel-screening-changes-save-hundreds-lives
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427.  Wai 3565 ROI, doc A15(b)(i), p 5  ; transcript 4.1.1, p 239
428.  Transcript 4.1.1, p 239  ; see also doc A55(a), p [4]
429.  Transcript 4.1.1, p 239
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at the time the Pae Ora (Healthy Futures) Act had a stronger ‘give effect to’ Treaty  /  ​
Tiriti provision. in this context, Lady Moxon stated  : ‘Māori cannot afford to have 
weaker te Tiriti obligations on the health system, because with the current Pae Ora 
Treaty clause, the Crown can decide to let hundreds of Māori die. With a weaker 
Treaty clause we can only expect worse.’430

Also in the context of Māori health, Tamati Shepherd-Wipiiti noted the ‘danger’ 
that changes to Treaty  /  ​Tiriti obligations in legislation creates.431 He focused on the 
fiscal effects of removing ‘equity loading’ from legislation and funding formulas.432 
Ngāti Hine Health Trust is a Māori health provider that provides mobile health 
clinics to communities throughout Te Tai Tokerau who are unable to travel to 
town centres for health access.433 He shared that the trust relies on Crown funding 
and that while Māori providers are used to ‘turning poor funding arrangements 
into good services’, ‘if the funding is reduced too far, or if the system no longer 
recognises the extra effort required to reach our whānau, then eventually the 
service is affected’.434 Mr Shepherd-Wipiiti told us that the proposed changes to 
the Pae Ora (Healthy Futures) Act risked reducing the funding the Trust receives, 
and would mean they could no longer afford to serve at risk whānau.435 Dr Chris 
Tooley emphasised these risks, noting that ‘since the coalition government came 
into power’ Māori health providers ‘cannot mention’ te Tiriti or equity ‘otherwise 
there is a really good chance that we would lose funding, lose contracts and not be 
able to be in the room’ when decisions are made.436 In his opinion, the proposed 
changes have ‘exacerbated’ this chilling effect.437 While Mr Shepherd-Wipiiti 
noted that the Treaty  /  ​Tiriti provision in the Act was not perfect, ‘the Tiriti-based 
health settings associated with that framework gave Māori providers a stronger 
footing’.438 The reforms risked pulling this ground away. We draw on the words 
of Heather Gifford, speaking about the dangers of removing section 3AB of the 
Smokefree Environments and Regulated Products Act, as a perfect summary of 
the real negative effects Cabinet’s decision could create  :

Removing the Treaty of Waitangi clause in the Act will have devastating implica-
tions in regard to Māori tobacco control leadership. Not because we will stop showing 
leadership of leading solutions in our communities, but because the Crown will have 

430.  Document A15(b), p 4
431.  Document A25, p 3
432.  Document A25, p 4
433.  Document A25, p 11
434.  Document A25, p 4
435.  Document A25, p 11
436.  Transcript, 4.1.1, p 215
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no explicit responsibility to engage with Māori to find solutions to a problem the dis-
proportionally affects Māori.439

In its examination of the Crown’s decision to deprioritise the use of te reo Māori 
throughout the public sector, the Tribunal observed in the Taku Reo Kura, Taku 
Reo Kahurangi report (2025) that even before the ‘formal decision by Cabinet’ was 
made, agencies were already reducing their use of te reo Māori.440 We consider 
these observations particularly pertinent to the issues we cover here, namely the 
chilling effect that this reform will have on decision making.

Hayden Turoa argued that ‘give effect’ standards tended to result in ‘stronger 
engagement, earlier involvement, and greater willingness’ from Crown agencies to 
engage with iwi and hapū, while ‘take into account’ tended to lead to engagement 
that was ‘more superficial, reactive, or framed around consultation rather than 
partnership’.441 By publicly demonstrating their lack of support for the Treaty  /  ​te 
Tiriti, the Crown is signalling that organisations do not need to engage meaning-
fully with Treaty  /  ​Tiriti obligations. We further note that, between November 
2023 (when the current Government took office) and 30 June 2025, a total of 2341 
employees within core public service departments were made redundant, 373 of 
whom were Māori.442 Additionally, a number of Māori-focused teams across pub-
lic sector agencies have been or are proposed to be disestablished.443 While these 
are not explicitly linked to the Crown’s removal of Treaty  /  ​Tiriti principles from 
legislation, we consider, as Jack McDonald does, that ‘it is highly likely that the 
changes will result in a further loss of Māori and Treaty specific roles and teams in 
the agencies that administer the relevant Acts’.444

We heard repeatedly over the course of our inquiry that Māori equity is depend-
ent on who is dictating terms.445 Aaron Taikato shared his experience from the 
Defence Force, the Department of Conservation, and local government that many 
leaders are reliant on the systems they operate within, and need ‘strong treaty 

439.  Document A6, p 6
440.  Waitangi Tribunal, Taku Reo Kura, Taku Reo Kahurangi, 2005, p 209
441.  Document A19, p 2
442.  Document A13(b)(i), p [1]
443.  Document A13(b), pp 2–3. These teams include Statistics New Zealand’s tangata Tiriti (Māori 

Learning Capability) team, the Waitangi Tribunal claims inquiries team at the Ministry of Justice, 
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equity team at WorkSafe, the Māori–Crown relations team at Ministry of Business, Innovation, and 
employment, and the confirmation that there will be no dedicated Māori or Tiriti team at the newly 
established Ministry for Cities, Environment, Regions and Transport. Mr McDonald also provided 
information on redundancies, including 237 job losses as a result of the disestablishment of Te Aka 
Whai Ora, and redundancies of 166 staff from Te Whatu Ora’s Hauora Māori services team.
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obligations to help entice them to tend to the issues facing Māori’.446 Mr Taikato 
focused on the extent statutory levers could helpfully guide the choices of senior 
decision makers within the bureaucracy. He noted that many of these figures did 
not necessarily come from a place of familiarity or comfort with tikanga or te ao 
Māori that would have given them an independent appreciation of the Crown’s 
Treaty  /  ​Tiriti obligations in their areas of governance.447 He noted that ‘those 
experiences gave me a practical understanding of what treaty provisions can mean 
inside an organisation’. Mr Taikato stressed that  :

The words in legislation are not just drafting choices  ; they set the level of obliga-
tion. Stronger wording gives Māori staff and Māori communities a firmer basis to get 
issues into the room, to hold senior leaders to what is required of them, and to move 
an organisation from consultation in name only to actual partnership.448

While recognising the positive impact when Treaty  /  ​Tiriti provisions in statute 
were unambiguous and strong, Mr Taikato described, as the flipside of this, a dan-
ger that their reduction could frustrate the efforts of staff in government organi-
sations attempting to lobby senior leadership to take Treaty  /  ​Tiriti obligations 
seriously. He warned that ‘if the Crown reduces treaty clauses across legislation 
to a lower and more generic standard, then from my experience that will make 
the work of Māori staff and Māori communities harder. It will reduce the leverage 
available to get proper consideration of Māori aspirations and treaty obligations.’449

Taylor Curd also told us that the ‘meaningful implementation’ of even strong 
Treaty  /  ​Tiriti provisions relies upon ‘leadership that supports and empowers te ao 
Māori’, and argued that weakening these standards to ‘take into account’ would 
‘likely result in more agencies adopting minimal approaches rather than com-
prehensive frameworks’.450 As Moe Milne put it, and as the evidence we have set 
out above foreshadows, Cabinet’s decision, if enacted, will relegate Treaty  /  ​Tiriti 
compliance to ‘a tick box exercise’ and ‘on the ground, it will mean Māori are not 
part of important decisions and discussions’.451 We would not be surprised if we 
saw this effect within agencies that are not governed by the statutes in scope of 
Cabinet’s decision.

In this regard it is significant that Andrew Kibblewhite, Chief Executive of the 
Ministry of Justice, responded in the following way when asked about the Crown’s 
Treaty  /  ​Tiriti obligations  :

Mr Ferguson  : And you would accept, wouldn’t you, that when one is looking at the 
process all the way from initial policy development and options within Ministries or 
a Ministry, in this case, the Ministry of Justice, through to, as the one we had in play 
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here, and Cabinet itself that all of those faces of the executive inaction are all subject 
in terms of te Tiriti to the Crown obligations in relation to te Tiriti and its principles  ? 
Would you accept that  ?
Mr Kibblewhite  : I think the Treaty is a backdrop for all of the actions and decision-
making of government.
Mr Ferguson  : I want to go further than to say it is a backdrop. But that, given the 
jurisdiction of this Tribunal, which is to consider whether all actions, omissions, pol-
icies and practices, right up until the introduction of a Bill are consistent or not with 
the principles of Te Tiriti of Waitangi, that there is an obligation on the Crown to act 
consistently with Te Tiriti o Waitangi and its principles.
Mr Kibblewhite  : I think there is always in action an obligation on the Crown to be 
mindful of the Treaty in all its processes.
Mr Ferguson  : Which sounds a little bit like ‘take into account’.
Mr Kibblewhite  : I wouldn’t want to speculate exactly which standard that might 
appear and if it was in legislation. But the Treaty is a foundational document of our 
country and I think certainly officials and Ministers operate in that world. Different 
actors in that space will interpret that obligation differently I think.452

Mr Kibblewhite’s answer is illustrative of how senior officials may now see the 
value of the Treaty  /  ​te Tiriti – something that does not need to be upheld, provided 
for, and given effect to. Fundamentally, this is our concern. If officials across the 
public sector making important decisions relating to Māori interests – their land, 
their resources, their health, or even their children – take the signal sent by these 
reforms to heart, the Treaty  /  ​Tiriti will lose its rightful place as a primary con-
sideration in the minds of decision-makers. The effects of this are far-reaching and 
difficult to quantify, but will no doubt be harmful to Māori.

(3)  The destabilisation of the Māori–Crown relationship
We heard evidence that spoke to Māori concern for the health of their relationship 
with the Crown if the proposed reforms were to be enacted. Donna Awatere-Huata 
contended, the matter ‘is not simply a disagreement about legislative drafting’, but 
‘the latest episode in a colonial project that began before 1840, and has never fully 
abated.’453 While emphasising continuity in this respect, Awatere–Huata also noted 
the proposed ‘downgrade’ in the ‘legal language’454 of Treaty  /  ​Tiriti obligations was 
a new and destabilising ‘retreat’ from hard-won progress achieved in recent dec-
ades by ‘advocacy, negotiation, and litigation’.455 In her view, the proposed reforms 
represent ‘a real and concrete change in how Māori are treated.’456

Hūhana Lyndon also expressed her concern for the direction of the Māori–
Crown partnership, noting that ‘Treaty clauses are often one of the few legal 
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protections ensuring that Māori perspectives, relationships, and interests are 
recognised in public decision-making.’457 Weakening them, she believed, would 
cause harm to Māori and ‘further degrade Māori–Crown relationships.’458 Dr 
Carwyn Jones warned the proposals would result in a ‘significant constitutional 
re-calibration and reduction of the status of Te Tiriti throughout the statute book 
that will be detrimental and prejudicial to Māori.’459

In addition to these broader cautions, claimant and interested party witnesses 
highlighted the destabilising effect the proposed amendments (specifically the 
repeals and the Treaty  /  ​Tiriti weighting change) would have on the Crown–Māori 
relationship at a practical level. As touched on in chapter 2, we were told that those 
working on governance boards and service organisations for unsettled iwi and 
hapū would feel deep uncertainty about the proposed reforms. We heard these 
groups operated from an already unstable position because they did not have a 
bespoke, codified relationship with the Crown to set expectations and understand-
ings of how to work together. In these conditions, commitments to give effect to 
the Treaty  /  ​te Tiriti in statute law were indispensable to their work programmes.460

Members of unsettled iwi in the North and elsewhere informed us how fewer 
legislative Treaty  /  ​Tiriti provisions would increase trouble they already had exert-
ing influence in a Crown–Māori relations framework geared toward fulfilment 
of commitments in settlement agreements. Here we highlight the evidence of 
Professor Margaret Mutu (traversed in section 2.2.4), chair of Te Rūnanga-a-Iwi o 
Ngāti Kahu, who sounded a strong note of caution about the limited alternatives 
available to unsettled iwi such as hers when Treaty  /  ​Tiriti levers have been have 
reduced, and their ability to influence government subsequently diminished.461 
As also noted in section 2.2.2, Ngāti Hine claimants expressed similar sentiments 
in relation to the amount of leverage they were able to exercise when developing 
plans and initiatives for management of the local environment.462

Di Rump, chair of the Muaūpoko Tribal Authority, agreed in hearing with the 
proposition that, as an un-settled iwi at a time when Treaty/ Tiriti provisions were 
being scaled back, Muaūpoko found themselves in the unenviable position of hav-
ing to use their ‘settlement credits’ to pursue objectives that they previously could 
have counted on being supported by either policy or legislation.463 Charlie Rahiri 
also spoke to this point in his kōrero about the long history of negotiations leading 
up to the Ngāti Ranginui Claims Settlement Act 2025, noting that the iwi opted 
strategically to leave several objectives out of negotiations due to an understanding 
that they were already being addressed by the Crown through general legislative 
provisions.464

457.  Document A32, p 3
458.  Document A32, p 4
459.  Document A58, p 22
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In this way, these reforms, if enacted, would undermine several important facets 
of the Treaty  /  ​Tiriti relationship between Māori and the Crown.

4.3  The Tribunal’s Findings on the Impacts of  
the Proposed Amendments
4.3.1  Findings of breach
The Treaty of Waitangi  /  ​te Tiriti o Waitangi is the founding constitutional docu-
ment of Aotearoa New Zealand.465 The Tribunal in the Hūtia te Rito report noted 
that Treaty  /  ​Tiriti provisions have ‘constitutional significance, as they alter the way 
the strength and nature of the Crown’s treaty obligations are reflected in statute’.466 
Treaty  /  ​Tiriti provisions translate the constitutional commitments of the Crown 
under the Treaty  /  ​Tiriti into practical administrative obligations for decision 
makers including within the public service. Most of the statutory provisions rele-
vant to the reforms proposed were adopted by Parliament to enhance rather than 
detract from the Treaty  /  ​Tiriti relationship. They represent a good faith attempt to 
give effect to the Crown’s obligations under the principles of the Treaty  /  ​te Tiriti.

We agree with the claimants and interested parties that, if the legislative pro-
posals approved by Cabinet in February 2026 were to be enacted by Parliament, 
this would amount to a significant and fundamental change to the legislative 
recognition of the Treaty  /  ​te Tiriti. To recap, Cabinet has decided to either repeal 
substantive Treaty  /  ​Tiriti provisions or lower Treaty  /  ​Tiriti weightings to no higher 
than ‘take into account’ across 13 statutes which engage with a diverse range 
of Māori interests (see section 2.3). It has also decided to use this weighting as 
a default in future Treaty  /  ​Tiriti provisions unless inappropriate.467 Cabinet has, 
therefore, in no uncertain terms, sent a signal that the Treaty  /  ​te Tiriti and its prin-
ciples should not be ‘given effect’ to by the Crown. If adopted by Parliament, it 
will be the most sweeping and significant step in our history that Parliament has 
taken to remove or reduce the effect of Treaty  /  ​Tiriti principles in legislation. It is 
unprecedented. That Parliament will be asked to do so will be a blight on its record. 
In overseeing such a result, the Crown would be acting in direct contravention of 
its duty to act honourably towards Māori as the indigenous peoples of Aotearoa 
New Zealand, which we discussed in section 1.5.

We are also concerned about the legal uncertainty created by both the repeals 
and amendments as the courts will have to grapple with what these changes mean. 
Māori, facing that uncertainty, will have to litigate or worse relitigate to obtain 
definite answers depending on the circumstances or facts of their issues. There are 
the specific statutory impacts we have traversed in this chapter, which highlight 

465.  Waitangi Tribunal, Ngā Mātāpono Pari I, p 33  ; Waitangi Tribunal, He Whakaputanga me te 
Tiriti, p 441  ; doc A67, p 1575  ; doc A57, p 8  ; doc A58, p 5

466.  Waitangi Tribunal, Hūtia te Rito o te Harakeke, Kei Hea te Kōmako e Kō  ? The Interim Stage One 
Report of the Education and Training Amendment Act & the Te Mātaiaho Inquiry – Pre-publication 
Version (Wellington  : Waitangi Tribunal, 2026), p 44
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both that very few of the proposed repeals or amendments were supported by 
Government agencies as well as the continued advice from the Ministry of Justice.

Beyond their specific statutory impacts, these changes amount to a significant 
constitutional regression, and will have a chilling effect on policy matters affecting 
Māori more generally given the clear signal Cabinet has sent to statutory decision 
makers. This will result in Māori being subject to the uncertainties of administra-
tive discretion. In essence, the protection of Treaty  /  ​Tiriti interests across many 
facets of the public sector will be left up to chance. In this context, the chances 
are Māori will not have their interests protected. Mr Kibblewhite’s answer dur-
ing cross-examination discussed above at section 4.2.4(2) is emblematic of the 
regression Cabinet’s decision represents. It also is a troubling indication that the 
policy signals sent by Cabinet’s decisions will influence how officials throughout 
the public service prioritise the Treaty  /  ​te Tiriti in their day-to-day work.

The downgrading or removal of Treaty  /  ​Tiriti provisions has the potential to 
undermine the confidence and options of officials earnestly attempting to comply 
with the Crown’s Treaty  /  ​Tiriti obligations to increase equity and Māori participa-
tion. Moreover, as we have discussed, the reduction or removal of statutory provi-
sions runs the risk of further frustrating those hapū and iwi who find themselves 
in the already difficult position of navigating a future-focused relationship with 
the Crown in the absence of settlement legislation. In addition to these practical 
effects, repeal or scaling back of Treaty  /  ​Tiriti provisions sends an alarming mes-
sage in respect of the overall Māori–Crown relationship, threatening to undo 
many years of effort on behalf of both Māori and Crown representatives who 
have advocated for Treaty  /  ​Tiriti protections in legislation enabling them to work 
together productively. These effects are the clear results of the reform policy agreed 
to by Cabinet and pursued with vigorous intent by Minister Goldsmith. The range 
of evidence we received on the destabilising effects of the proposed reforms leads 
to us agree with Mr Taikato and others that the implications for the Māori–Crown 
relationship are grave if the reforms proceed.

Yet, by its own criteria, the Crown has not undertaken a proper Treaty  /  ​Tiriti 
analysis of the effect of the suite of repeals or amendments proposed. The RIS 
Assessment Quality Assurance Panel considered that the information and analysis 
summarised in the RIS did not meet the quality assurance criteria. The panel found 
that the ‘constraints and limitations imposed by Ministerial direction in terms of 
the options to be considered, timeframes, and the lack of consultation, especially 
with iwi and hapū as Treaty partners, are material.’468 ‘These constraints’, in the 
panel’s view, ‘meant that the analysis is not sufficiently developed to form the basis 
for Ministers to make informed decisions.’469 The evidence before us on the impact 
of each proposal to repeal or amend, along with the cumulative impacts, amply 
demonstrates this.

In light of these likely and foreseeable impacts of the proposals, we find that, 
were the Crown to enact the current proposals for repeal and amendment, this 

468.  Submission 3.1.35(a), p 93
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would amount to a breach of Treaty  /  ​Tiriti principles. These changes will clearly 
increase legislative uncertainty, rather than reduce it, as per our statute-specific 
analysis above and the advice of officials. We can see no link between Minister 
Goldsmith and Cabinet’s rationale of legal clarity and certainty and the majority of 
the proposed repeals, nor can we see how lowering Treaty  /  ​Tiriti weightings would 
increase certainty in the law. What we have seen demonstrated in the evidence is 
a Crown (through the Minister of Justice and Cabinet) determined to undermine 
the Treaty  /  ​Tiriti relationship with Māori by either stripping away statutory pro-
tections through repeal or by deliberately reducing Treaty  /  ​Tiriti guarantees from 
strong Treaty  /  ​Tiriti weightings to nothing more than ‘take into account.’

These proposals, if enacted, are likely to weaken the legislative protections 
available for the Māori interests which sit at the heart of the tino rangatiratanga 
sphere, including those related to land and natural resources. Additionally, current 
legislative protections exist in the overlap between the tino rangatiratanga and 
kāwanatanga spheres (as we discussed in our findings in chapter 3, section 3.4). 
The standard of engagement with Māori about these legislative changes should, 
in Treaty  /  ​Tiriti terms, be co-design. In the words of the Tribunal in He Maunga 
Rongo (2008), ‘the interface between rangatiratanga and kāwantanga required 
negotiation and compromise on both sides’ and this interface was itself ‘governed 
by the Treaty principles of partnership and reciprocity.’470 We have already dis-
cussed how planned engagement with Māori (through the National Iwi Chairs 
Forum and at select committee stage), is not adequate – see chapter 3, section 3.3.4.

As we discussed in section 1.5.1, the responsibility to consult is essential when 
the Crown does not know the specific impacts a legislative change may have on 
Māori. Indeed, the Tribunal in Hūtia te Rito found that when impacts are con-
sidered unknown or context-dependent, the Crown must make an active effort to 
engage in targeted consultation with Māori groups most closely involved with the 
legislation in question.471 In the Te Tau Ihu o te Waka a Maui report (2008), the 
Tribunal stated that active protection ‘requires honourable conduct by, and fair 
processes from, the Crown, and full consultation with – and, where appropriate, 
decision-making by – those whose interests are to be protected’.472 This level of 
engagement is required if the Crown is to comply with the principle of good gov-
ernment and create policies forged within the Treaty partnership, as was noted by 
the Tribunal in Ko Aotearoa Tēnei.473

We therefore find that, if the proposed reforms are enacted, in the absence of 
meaningful co-design engagement with Māori, the Crown will breach the Treaty  /  ​
Tiriti principles of good government and active protection. Additionally, in doing 
so, the Crown would fail to adequately recognise Māori tino rangatiratanga and 
as such be in breach of the principle of partnership. We also consider that this 
action would be inconsistent with upholding the honour of the Crown, for much 

470.  Waitangi Tribunal, He Maunga Rongo, vol 1, p 173
471.  Waitangi Tribunal, Hūtia te Rito, p 62
472.  Waitangi Tribunal, Te Tau Ihu o te Waka a Maui, vol 1, p 4
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the same reasons as we set out in our analysis of Cabinet’s February 2026 decision 
at section 3.4.1.

However, we are not willing to make a finding of bad faith in this instance, 
for similar reasons as we set out in section 3.4.1 when considering the same with 
regard to Cabinet’s February 2026 decision. While enacting these legislative pro-
posals as they stand without meaningful consultation with Māori would amount 
to reckless disregard of both the interests of Māori and the Crown’s own Treaty  /  ​
Tiriti obligations, we do not consider this would amount to intentionally deceptive 
conduct on the Crown’s part or a conscious abuse of power.

When creating policy and enacting legislation, the Crown has clear duties to 
protect Māori interests. In the Māori Wards inquiry, the Tribunal emphasised 
that active protection applies to all categories of Māori interest, including such 
‘intangible properties’ as policy processes, local government policies and practices, 
and political representation.474 In Hūtia te Rito, the Tribunal commented that the 
principle of active protection ‘requires honourable conduct by, and fair processes 
from the Crown’ to ensure that the rights and interests of Māori are protected in 
its policies.475 The proposed repeals and downgrading of Treaty  /  ​Tiriti weight-
ings across 13 pieces of legislation amount to a weakening of legislative measures 
designed to protect Māori interests.

We therefore find that, if the proposed reforms are enacted, the Crown will 
breach of the Treaty  /  ​Tiriti principle of active protection.

In addition to the principles already discussed here, we noted in chapter 1 that 
we consider two further Treaty  /  ​Tiriti principles to be relevant to the claim issues 
before us – the principles of equity and redress.

As we discussed in chapter 1, equity is not the same as simply treating all 
citizens exactly the same. The principle of equity recognises that Māori have been 
historically disadvantaged, including by the Crown’s past Treaty  /  ​Tiriti breaches. 
Therefore, the principle of equity obliges the Crown to ‘remove the many long-
standing barriers (especially barriers of the Crown’s own creation) that prevent 
Māori from having a genuinely level playing field with non-Māori’.476 In Te Tau 
Ihu, the Tribunal specified that this requires ‘active measures’ from the Crown.477 
We have explained how four of the statutes in scope of Cabinet’s decision to lower 
Treaty  /  ​Tiriti weightings include provisions specifically designed to assist in reduc-
ing inequities faced by Māori in the criminal justice and health spaces (see chapter 
2, sections 2.3.5 and 2.3.7, and sections 4.2.3(2)(b) and 4.2.3(2)(h) above). These 
statutes are the Criminal Cases Review Commission Act, the Mental Health and 
Wellbeing Commission Act, the Pae Ora (Healthy Futures) Act, and the Smokefree 
Environments and Regulated Products Act. The proposed amendments to these 

474.  Waitangi Tribunal, Māori Wards, pp 15, 18
475.  Waitangi Tribunal Hūtia te Rito, p 71
476.  Waitangi Tribunal, Ngā Mātāpono Part I, p 78  ; see also Waitangi Tribunal, He Maunga Rongo, 

vol  3, p 1000  ; Waitangi Tribunal, Te Tau Ihu, vol  3, p 5  ; Waitangi Tribunal, The Stage 2 Report on 
the National Freshwater and Geothermal Resources Claims – Pre-Publication Version (Wellington  : 
Waitangi Tribunal, 2019), pp 518–519, 550–551  ; Waitangi Tribunal, Whaia te Mana Motuhake pp 45–46
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Acts increase uncertainty and de-emphasise the importance of reducing these 
inequities within the statutory regimes in question. There is also a significant risk 
that a broader chilling effect will limit Crown engagement with Māori on work 
to reduce inequities more broadly, particularly in the health sector, see section 
4.2.3(2) above.

We therefore find that, if the proposed reforms are enacted, the Crown will 
breach the Treaty  /  ​Tiriti principle of equity.

The final principle engaged by the Crown’s proposed reforms is the principles 
of redress. In Ahu Moana  : The Aquaculture and Marine Farming Report (2002), 
the Tribunal considered redress to be required ‘where the Crown fails actively 
to protect Māori interests,’ and found that ‘[t]his duty exists to ensure that any 
failure to discharge Treaty obligations in the past can be rectified by addressing 
the current and future needs of Maori.’478 Redress may take many forms, including 
– as found by the Tribunal in He Maunga Rongo – the restoration of iwi or hapū 
rangatiratanga over their property and taonga, the return of land, the restoration 
of environmental damage, and the passing of legislation.479 More recently, the 
Tribunal in Ngā Mātāpono Part I found that, if the Crown passed legislation ‘that 
inhibits or takes away access to justice, that legislation would be inconsistent with 
the principle of redress’ and would ‘have the effect of denigrating the honour of 
the Crown in the Treaty  /  ​te Tiriti relationship.’480

Two of the Treaty  /  ​Tiriti provisions Cabinet has agreed to repeal or weaken were 
themselves included in statute in response to a past Tribunal finding of Treaty  /  ​
Tiriti breach. This is true of the Pae Ora (Healthy Futures) Act and the Plant 
Variety Rights Act (see section 2.2.2). Other provisions seek to reduce the inequi-
ties faced by Māori which can be traced to past Crown Treaty  /  ​Tiriti breaches and 
the ongoing legacy of deprivation – we consider this to be true of the Criminal 
Cases Review Commission Act, the Mental Health and Wellbeing Commission 
Act, and the Smokefree Environments and Regulated Products Act, for example. 
Other provisions seek to strengthen the consideration of Māori views and inter-
ests in relation to the environment and the land – and, in many instances, that 
land and those resources will have been removed from the ambit of direct Māori 
influence due to past Crown Treaty  /  ​Tiriti breaches. Weakening these legislative 
protections in any form is contrary to the Crown’s obligations under the principle 
of redress.

More generally, many of these legislative recognitions are vital to the ongoing 
success of the relationship between the Crown and settled iwi. Undermining those 
settlement relationships by compromising these legislative protections is contrary 
to the principle of redress. We consider that these changes, if enacted, will make 
future settlement negotiations more difficult for unsettled iwi and hapū to navi-
gate, as they would be forced to use the leverage they have in negotiations to 

478.  Waitangi Tribunal, Ahu Moana  : The Aquaculture and Marine Farming Report (Wellington  : 
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secure outcomes which would have previously been readily available under statute 
(see section 4.2.4(3) above). This, again, is contrary to the Crown’s obligations 
under redress. Finally, we consider that the weakening of the legislative mechan-
isms through which Māori can have their Treaty  /  ​Tiriti rights enforced constitutes 
a limitation on access to justice, which is also contrary to the principle of redress 
as per the commentary of the Tribunal in Ngā Mātāpono Part I.

We therefore find that, if the proposed reforms are enacted, the Crown will 
breach the Treaty  /  ​Tiriti principle of redress.

In summary, we find that  :
ӹӹ if the proposed reforms are enacted without meaningful co-design engage-

ment with Māori, the Crown will breach the Treaty  /  ​Tiriti principles of good 
government and active protection. Additionally, in doing so, the Crown 
would fail to adequately recognise Māori tino rangatiratanga and as such be 
in breach of the principle of partnership. We also consider that this action 
would be inconsistent with upholding the honour of the Crown.

ӹӹ if the proposed reforms are enacted, the Crown will breach the Treaty  /  ​Tiriti 
principles of active protection, equity, and redress.

4.3.2  Findings of prejudice
This chapter, in its examination of the various negative impacts to Māori which 
could be caused if the proposed reforms were to proceed, has in itself entirely been 
about prejudice. We consider that the evidence provided by witnesses before us 
about the relevant statutory regimes and our own analysis on the impacts of the 
repeals and amendments, along with the cumulative impacts, indicate that Māori 
will be significantly prejudiced by the Crown’s proposed reforms. The changes, if 
enacted, could result in poorer environmental and health outcomes for Māori, and 
will impact Māori kaitiakitanga and rangatiratanga. We do not intend to repeat 
that evidence or our specific findings in detail here.

One of the most concerning aspects of Cabinet’s decision is, if it is progressed, 
these changes could apply to more than just the legislation within scope of the 
February 2026 decision. Cabinet has also decided the ‘take into account’ weighting 
will be used as a default preference, unless inappropriate, in future legislation with 
Treaty  /  ​Tiriti provisions. Given statutes such as the Resource Management Act 
1991, the Crown Minerals Act 1991, and the Conservation Act 1987 are currently 
subject to distinct review and reform processes, we consider these specific agreed 
changes to be the tip of the iceberg.

We wish to emphasise here that these impacts are not abstract or theoretical. 
The prejudice, should these proposals be legislated, will impact Māori on the 
ground. The legislative uncertainty created will likely result in Māori bearing the 
burden of litigation in the courts, in order to confirm what judicial enforcement 
of Treaty  /  ​Tiriti obligations is possible under these reformed statutory regimes. In 
the words of Rowena Tana, speaking on behalf of Ngāti Hine  :

If treaty clauses are weakened, Ngāti Hine will have to spend more time and 
resources trying to persuade agencies to do what they should already be required to 
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do. We will have to make more submissions, attend more meetings, object more often, 
litigate more often, and keep explaining why te Tiriti matters.

That burden falls on our people, our kaumātua, kuia, marae, providers, leaders, and 
whānau. We are already trying to care for our people, protect our whenua, support 
our tamariki, strengthen our reo, maintain our marae, and uphold the legacy of our 
tūpuna. We should not have to keep defending te Tiriti from the Crown.481

Important work streams, vital to the ongoing partnership work between the 
Crown and both settled and unsettled hapū and iwi, stand to be disrupted if these 
proposals are enacted. This is particularly true where the proposed repeals or low-
ering of Treaty  /  ​Tiriti weightings could lead officials to de-prioritise engagement 
and consultation with Māori on important matters of policy – a real risk given the 
amendments proposed to statutes like the Data and Statistics Act and the Climate 
Change Response Act, for example (see sections 4.2.3(2)(a) and 4.2.3(2)(d)), but 
also by the more general chilling effect the proposed reforms would have.

The significant damage to the Māori–Crown relationship, already caused by 
Cabinet’s February 2026 decision (discussed in section 3.4.2), will be exacerbated. 
We consider Eru Kapa-Kingi’s description of these proposals, if enacted, appropri-
ate in this context. He said amending legislation would affect several statutes ‘in 
one massive blow that will turn back our collective progress in fighting for the 
legal recognition of Te Tiriti and He Whakaputanga by 50 years’.482

Beyond the specific statutory impacts of these changes in each regime, which 
we canvas above and are themselves a form of prejudice, we already know what 
it looks like when Treaty  /  ​Tiriti rights are downgraded in policy terms. Cabinet’s 
decision to raise the bowel cancer screening age for Māori, for example, is expected 
to lead to preventable cancer deaths amongst Māori (see section 4.2.4(2) above). 
The smoking rates of Māori, decreasing under previous legislative and policy 
settings, appear to now be plateauing given the 2024 changes to the Smokefree 
and Regulated Products Act and associated policy changes (see section 2.4.3(2)). 
Mr Morgan and Ms Flavell told us how a Waikato-Tainui initiative to screen for 
cardio-vascular disease was ‘axed overnight’ when Te Aka Whai Ora was disestab-
lished (see section 2.4.3(3)).

There are pressing problems facing Māori today which much of the legislation 
proposed for repeal or amendment seeks to combat. For example, Māori will be 
and already are disproportionately harmed by the effects of climate change (see 
section 2.3.3). Māori have consistently shorter life spans than their non-Māori 
counterparts (see section 2.3.5). Any reduction of the focus on the needs of Māori 
within the legislative and policy settings relevant to these issues will not simply be 
detrimental to Māori interests in a theoretical sense. These changes could result 
in real harm, and potentially the loss of Māori lives. This was the reason many 
of the witnesses we heard from wanted to dedicate their time and expertise to 
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participating in the inquiry. In the words of Professor Papaarangi Reid, ‘it’s not 
really about words. For us, it’s about life and death and for us, it’s about saving 
Māori lives.’483

4.4  The Tribunal’s Commentary on the Other Changes 
Contemplated by the Reforms
4.4.1  The specification of provisions
In his Cabinet paper Minister Goldsmith proposed amending section 8 of the 
Hazardous Substances and New Organisms Act 1996, ‘a general operative provi-
sion, to replace it with a descriptive provision identifying specific measures to be 
complied with.’484 He explained that, in his view, ‘[t]his provision is too broad and 
does not provide sufficient guidance to decision-makers as to what is required of 
them,’485 He noted that his recommendation would require further policy work 
and decisions and, depending on the extent of additional work, may need to be 
progressed through alternative legislative change processes.486 Cabinet raised this 
issue and authorised Minister Goldsmith, with the Oversight Group and other 
relevant Ministers, to make further decisions, in line with the policy decisions 
made by Cabinet on these and other matters.487

Ministry of Justice officials notified Minister Goldsmith that they would 
provide a joint briefing to him and the Minister for the Environment on these 
options on 4 June 2026, though we did not receive evidence about the content of 
that briefing.488 In the table attached to the letter from the Minister of Justice to the 
National Iwi Chairs Forum dated 25 June 2026, it was noted Ministers have been 
actively considering options to make section 8 more specific.489 They were going to 
‘convert the provision into a descriptive provision’, which ‘may include amending 
existing provisions or including new provisions.’490 Relevant provisions were to be 
‘listed under the new descriptive Treaty provision’.491

Despite the lack of any downgrading of the Treaty  /  ​Tiriti weighting, claimants 
have good reason to be concerned about this change. As Hohipere Williams, Troy 
Brockbank, and Jaycee Tipene-Thomas put it  :

Our concern is a practical one. A broad operative obligation can help shape how 
decisions are made. A narrower set of procedural requirements may be complied with 
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without necessarily changing the outcome. In areas affecting te taiao, that difference 
matters because the consequences can be long-term and intergenerational.492

Tracy Hillier also felt that the existing Treaty  /  ​Tiriti provision was working, 
and she had seen no evidence that it needed to be made more specific. Her sus-
picion was that ‘the Crown is moving to narrow Māori engagement rather than 
strengthen it’.493 Margaret Mutu likewise noted that if the nearly 30-year-old provi-
sion ‘was not specific enough then I imagine it would have already been amended 
by now, or at the very least there would be some evidence of issues caused by a 
lack of specificity’. However, she had not seen any such evidence either.494 It will 
be recalled, of course, that Ministry for the Environment officials firmly recom-
mended against any specification of the Crown’s obligations under section 8, given 
its existing flexibility and the inherent difficulty in determining and describing all 
the ways in which Treaty  /  ​Tiriti interests should be considered (see section 3.2.4). 
For our part, we believe that, unless carefully and precisely worded, specification 
will result in less Treaty  /  ​Tiriti protections than the broader operative provision.

4.4.2  The standardisation of references to the Treaty  /  ​te Tiriti
In his Cabinet paper, Minister Goldsmith advised that, to reduce the variation in 
language within statutes, he proposed that provisions be standardised to refer to 
both the Treaty of Waitangi and te Tiriti o Waitangi for the 18 statutes at issue in 
the report.495 He further accepted the advice of the Advisory Group that ‘removing 
existing references to “Treaty principles” while retaining a reference to the Treaty 
(or using a new phrase) would be likely to introduce legal uncertainty rather than 
decrease it, as such a change may be interpreted in novel ways by the courts.’496 
In February 2026, Cabinet agreed that ‘to standardise Treaty provisions, a refer-
ence to both the Treaty of Waitangi and Te Tiriti o Waitangi should be used in all 
instances and provisions should retain references to Treaty principles.’497 Through 
every update we have seen, including in the table to the letter from the Minister 
of Justice to the National Iwi Chairs Forum dated 25 June 2026, this aspect of 
Cabinet’s decision is reflected in the proposed changes.498 We consider this aspect 
of the reforms to be benign and so we make no further comment on it.

4.4.3  Potential changes to clarify the duties of non-core Crown actors
In his Cabinet paper, Minister Goldsmith advised Cabinet of the Advisory 
Group’s observations on ‘clarifying the extent and nature of Treaty responsibilities 
imposed on Crown entities or non-Crown actors.’499 He advised he would receive 

492.  Document A27, p 6
493.  Document A30, p 10
494.  Document A31, 13
495.  Submission 3.1.35(a), p 5
496.  Submission 3.1.35(a), pp 3, 5
497.  Submission 3.1.35(a), p 144
498.  Submission 3.4.45(a), pp 33–36
499.  Submission 3.1.35(a), p 6

4.4.3
The Impact of the Proposed Amendments
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further advice from his officials on this and that they in turn would work with 
Crown Law and the Parliamentary Counsel Office as a Bill progressed.500 Cabinet 
noted this and that the Minister was to receive additional advice ‘on these further 
standardisation changes as drafting of a Bill progresses.’501

We now know the Crown is considering provisions in the Local Government 
Act 2002, the Mental Health and Wellbeing Commission Act 2020, the Water 
Services Authority – Taumata Arowai Act 2020, the Education and Training 
Act 2020 and the Criminal Cases Review Commission Act 2019.502 On 20 May 
2026, the Minister agreed that the text of ‘[p]rovisions relating to non-Crown 
actors should be drafted in a way that avoids the implication that those entities 
have direct Treaty obligations.’503 This decision was made on the basis that it is ‘the 
Crown who holds obligations under the Treaty as one of the parties to it.’504 The 
Minister agreed that this approach should apply ‘where Treaty provisions are pro-
posed for non-Crown actors in future’, and that he would seek Cabinet’s agreement 
on this matter when he seeks its approval to introduce any amending legislation.505

We note that whether a non-Crown actor has a Treaty  /  ​Tiriti obligation depends 
on the degree to which the responsibilities and obligations of the Crown have 
been delegated to that person or organisation. Much will depend on the legislation 
at issue. In any event, we remind the Crown of its responsibility to ensure that 
legislative frameworks support consistency with the Treaty  /  ​te Tiriti, regardless of 
whether its powers are delegated to non-core Crown actors. See, for example, our 
comments on local government in section 2.3.8.

500.  Submission 3.1.35(a), p 6
501.  Submission 3.1.35(a), p 144
502.  Submission 3.4.45(a), p 32
503.  Submission 3.4.45(a), p 20
504.  Submission 3.4.45(a), p 20
505.  Submission 3.4.45(a), p 20

4.4.3
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CHAPTER 5

SUMMARY OF FINDINGS AND RECOMMENDATIONS

5.1  Summary of Treaty / ​Tiriti Findings
In section 3.4.1, we found that Cabinet’s February 2026 decision amounted to a 
breach of the Treaty  /  ​Tiriti principles of active protection and good government. 
We also found that Cabinet’s decision violated the principle of partnership as the 
Crown failed to recognise Māori tino rangatiratanga. Further, the decision was 
inconsistent with upholding the honour of the Crown. In summary we found that, 
through Cabinet’s decision on 23 February 2026, the Crown  :

ӹӹ breached the Treaty  /  ​Tiriti principle of good government by approving 
legislative proposals to substantively repeal several provisions (subject to 
Ministerial approval) and to amend Treaty  /  ​Tiriti weightings in the affected 
provisions to no higher than ‘take into account’ on the basis of a flawed 
rationale and in an absence of supporting evidence  ;

ӹӹ breached the Treaty  /  ​Tiriti principles of good government and active pro-
tection by approving legislative proposals to amend or repeal the provisions 
in question without adequately informing itself of the effects of the changes 
on Māori or Māori interests  ;

ӹӹ breached the Treaty  /  ​Tiriti principles of good government and active pro-
tection by prioritising coalition agreement commitments over the need to 
make informed policy decisions  ; and

ӹӹ breached the Treaty  /  ​Tiriti principles of active protection, good government, 
and failed to recognise Māori tino rangatiratanga in breach of the principle 
of partnership by making substantive policy decisions to approve the legis-
lative proposals in the absence of meaningful engagement with Māori on 
the proposals in question. We also consider this omission to be inconsistent 
with upholding the honour of the Crown.

The prejudice which has already arisen as a result of this breach of Treaty  /  ​Tiriti 
principles was discussed in section 3.4.2. Cabinet’s decision has already caused sig-
nificant prejudice to Māori. The Māori–Crown relationship has been significantly 
damaged and has caused distress and uncertainty amongst Māori as to the future 
legislative protection of their interests.

In section 4.3.1, we found that, given the potential impacts of the proposed 
reforms, if they are enacted, the Crown will breach the Tiriti  /  ​Treaty principles of 
partnership, good government, active protection, equity, and redress.

In summary, we found that  :
ӹӹ if the proposed reforms are enacted without meaningful co-design engage-

ment with Māori, the Crown will breach the Treaty  /  ​Tiriti principles of good 
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government and active protection. Additionally, in doing so, the Crown 
would fail to adequately recognise Māori tino rangatiratanga and as such be 
in breach of the principle of partnership. We also consider that this action 
would be inconsistent with upholding the honour of the Crown.

ӹӹ if the proposed reforms are enacted, the Crown will breach the Treaty  /  ​Tiriti 
principles of active protection, equity, and redress.

In light of these potential impacts, the prejudice which would be caused by this 
breach is self-evident, as we discuss in more detail in section 4.3.2.

5.2  The Tribunal’s Recommendations
5.2.1  The relief sought by the claimants and interested parties
Claimants and interested parties overwhelmingly requested that we recommend 
the Crown ‘immediately halt’ the proposed reforms.1 Failing that, they sought a 
recommendation that the Crown engage in meaningful consultation with all 
Māori affected by the reforms, including hapū, iwi, and sector-specific groups, 
before any further review of Treaty  /  ​Tiriti provisions commences.2 The claimants 
and interested parties specifically sought that the term ‘co-design’ be used to 
characterise this engagement.3 Counsel for the Ngāti Hine claimants stated that ‘a 
recommendation of this nature is essential’, and would be in line with that made by 
the Tribunal in Hūtia te Rito o te Harakeke, Kei Hea te Kōmako e Kō  ? The Interim 
Stage One Report of the Education and Training Amendment Act and Te Mātaiaho 
Urgent Inquiry (2026).4

More specifically, the interested parties requested that the Tribunal recom-
mend that the Crown provide a ‘full and frank account of the decision-making 
process’ which led Minister Goldsmith to ignore the advice from officials and the 
Ministerial Advisory Group that the repeal proposals should not progress.5 Te 
Whakakitenga o Waikato and the National Iwi Chairs Forum sought a recommen-
dation that the Crown provide ‘a clear evidential basis for the need to amend any te 
Tiriti clauses’, while the Public Service Association sought a recommendation that 
any future review should be refocused on achieving clarity rather than a push for 

1.  Submission 3.3.5, pp 7–8  ; statement of claim, 1.1.1, p 8  ; submission 3.3.28, p 29  ; submission 3.3.3, 
p 25  ; submission 3.3.6, p 2  ; submission 3.3.19, p 19  ; submission 3.3.23, p 14  ; submission 3.3.24, p 12  ; 
submission 3.3.18, p 10  ; submission 3.3.44, p 5  ; submission 3.3.45, p 37  ; submission 3.3.46, p 44  ; sub-
mission 3.3.47, p 29  ; submission 3.3.48, p 5  ; submission 3.3.33, p 6  ; submission 3.3.38, p 7  ; submission 
3.3.40, pp 20–21  ; submission 3.3.36, p 21  ; doc A8, p 21  ; submission 3.3.41, p 23  ; submission 3.3.30, p 19  ; 
submission 3.3.35, p 32  ; submission 3.3.50, pp 8, 141

2.  Submission 3.3.28, p 29  ; submission 3.3.3, p 25  ; submission 3.3.6, p 2  ; submission 3.3.19, p 20  ; 
submission 3.3.23, p 14  ; submission 3.3.24, p 12  ; submission 3.3.18, p 10  ; submission 3.3.44, p 5  ; submis-
sion 3.3.45, p 37  ; submission 3.3.46, p 44  ; submission 3.3.47, p 29  ; submission 3.3.48, p 5  ; submission 
3.3.33, p 6  ; submission 3.3.38, p 7  ; submission 3.3.40, pp 21  ; submission 3.3.36, p 21  ; submission 3.3.30, 
p 19

3.  Submission 3.3.5, p 8  ; see also submission 3.3.30, p 19  ; submission 3.3.45, p 37  ; submission 3.3.19, 
p 20  ; submission 3.3.38, p 7  ; submission 3.3.40, p 21

4.  Submission 3.3.5, p 8
5.  Submission 3.3.30, p 20

5.2
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the ‘equality of all New Zealanders and the importance of equality before the law’.6 
Other interested parties requested recommendations relating to specific legislation 
affected by the proposed reforms. Interested party counsel for both Tupeka Kore  /  ​
Smokefree Aotearoa and Te Puna Ora, for example, sought recommendations 
that the 2022 versions of Treaty  /  ​Tiriti provisions in the Smokefree Environments 
and Regulated Products Act 1990, and the Pae Ora (Healthy Futures) Act 2022 be 
reinstated or, alternatively, at least retained in their current state.7

Additionally, the Ngāti Hine claimants and interested parties asked that we adopt 
the recommendations of the Tribunal in Ngā Mātāpono Part III in this inquiry.8 Of 
these recommendations, several parties sought that, should the Crown deem it 
necessary to continue with the review and reform of Treaty  /  ​Tiriti provisions, it 
reconceptualise its review of Treaty  /  ​Tiriti provisions in a way which strengthens 
rather than diminishes the statutory recognition of Treaty  /  ​Tiriti obligations.9 In 
addition, Māori members of the Public Service Association sought that the Crown 
expand the timeline provided to Māori for engagement and provide Māori with 
the resources to adequately participate in such a large-scale review,10 while Ngāti 
Hine sought a recommendation that the Crown form a Māori–Crown Relations 
Committee to oversee the review and ensure any future policy work is Treaty  /  ​
Tiriti compliant.11

Finally, the Ngāti Hine claimants and several interested parties sought an apol-
ogy from the Crown for the prejudice experienced by Māori as a result of Cabinet’s 
decision,12 and a broader recommendation that the Crown work in partnership 
with Māori to ensure any future policy change relating to legislative protections of 
Treaty  /  ​Tiriti interests is carried out in accordance with Treaty  /  ​Tiriti principles.13 
The Ngāti Hine claimants also sought a broader recommendation ‘that the Crown 
work with Māori to restore the Crown Māori relationship’ and ‘ensure any future 
law and policy change is done in accordance with the principles of te Tiriti’.14

5.2.2  The Tribunal’s recommendations
We remarked in chapter 3 that, if the Crown wanted to salvage its relationship 
with Māori given the prejudice thus far caused, it would need to take heed of our 
recommendations. Having said that, we are not convinced that it will be easy to 
heal the damage caused by the diminished trust and heightened uncertainty that 
the Crown’s process and decisions have already generated. Trust hard earned can 

6.  Submission 3.3.25, pp 61–62  ; submission 3.3.45, p 37
7.  Document A8, p 21  ; submission 3.3.35, p 32  ; submission 3.3.2, p 10  ; submission 3.3.29, p 18. The 

relevant provisions are section 3AB(d) of the Smokefree Environments and Regulated Products Act 
1990, and section 6 of the Pae Ora (Healthy Futures) Act 2022.

8.  Submission 3.3.5, pp 7–8  ; submission 3.3.3, p 24
9.  Submission 3.3.5, pp 6–8  ; submission 3.3.3, p 24  ; submission 3.3.24, p 12  ; submission 3.3.42, p 10
10.  Submission 3.3.45, p 37
11.  Submission 3.3.5, p 7
12.  Submission 3.3.5, p 9  ; submission 3.3.36, p 20  ; submission 3.3.28, p 29  ; submission 3.3.41, p 23
13.  Statement of claim 1.1.1, p 8  ; submission 3.3.30, pp 19–20  ; submission 3.3.28, p 29  ; submission 

3.3.50, p 141
14.  Statement of claim 1.1.1, p 8

5.2.2
Summary of Findings and Recommendations
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easily (and carelessly) be lost, and it will clearly take time for the Māori–Crown 
relationship to recover.

Our first and key recommendation is that the Crown immediately pause its 
reforms, both with regard to the proposed repeals and the downgraded Treaty  /  ​
Tiriti weightings. For the many reasons we have set out, the Government should 
not put a bill before the House on such fundamental constitutional matters after 
having barely engaged with Māori at all. We have explained that these Treaty  /  ​
Tiriti protections sit squarely within the overlap between the kāwanatanga and 
tino rangatiratanga spheres, as legislative manifestations of the Crown’s Treaty  /  ​
Tiriti obligations. As such, we recommend that none of the proposed amendments 
progress until meaningful co-design engagement with Māori on any changes 
has occurred, and note that this is consistent with the recommendations of the 
Tribunal in Ngā Mātāpono Part I and Ngā Mātāpono Part III on the broader Treaty 
Clause Review policy.15 We also agree with the Tribunal’s recommendation in Ngā 
Mātāpono Part III that no Treaty  /  ​Tiriti provisions should be repealed.16 We also 
recommend strongly that nor should any Treaty  /  ​Tiriti weightings be weakened.

What is now needed first and foremost is the identification of a coherent ration-
ale on the part of the Crown for change. The Advisory Group felt there were some 
grounds for reform, although many officials did not. If one can actually be identi-
fied – such as the need for a consistently high weighting across statutes – our next 
recommendation is for a period of thorough engagement with all Māori stake-
holders associated with each affected statute. This engagement should amount to 
co-design, with a view to achieving consensus between the Crown and its Treaty  /  ​
Tiriti partner on how to proceed. That process should take at least six months. 
Needless to say, the Crown must approach that engagement with an open mind 
and without a predetermined outcome that has sprung from a coalition agreement 
or a reductive option identified by a small group of Ministers.

If the Crown is wondering who these stakeholder groups might be, we remind it 
that, in the May 2025 advice pack prepared by officials for the Ministerial Advisory 
Group, there was an indicative list for each statute of likely interested groups. 
This generally included post-settlement governance entities, groups yet to settle 
their historical claims, the National Iwi Chairs Forum (including specific pou), 
and specialist Māori organisations such as Te Mana Raraunga (the Māori Data 
Sovereignty Network), Te Waka Kai Ora (the Māori Organics Authority), Ngā 
Kaihautū Tikanga Taiao (the Environmental Protection Authority Māori Advisory 
Committee), and so on. The Tribunal provided guidance on identifying repre-
sentatives of the Māori Treaty  /  ​Tiriti partner in the Ko Aotearoa Tēnei report in 
2011. As it put it, ‘[u]sually there will be a community of specialist interest entitled 
to participate in decision-making’ and ‘it is important that the relevant field of 

15.  Waitangi Tribunal, Ngā Mātāpono Part  I, pp 188–189  ; Waitangi Tribunal, Ngā Mātāpono 
Part III, p 49

16.  Waitangi Tribunal, Ngā Mātāpono Part III, p 49

5.2.2
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Māori expertise be well represented’. It also argued, however, ‘for “political” rep-
resentation in its widest Māori sense’, ensuring ‘a spectrum of views at the table’.17

If the Crown does not halt its process and introduces an amending Bill which 
is then referred to select committee, we have another recommendation to make. 
First, though, we make the observation that the Crown must include (or retain) in 
statutes the form of Treaty  /  ​Tiriti provision that is most conducive to Treaty  /  ​Tiriti-
consistent outcomes. In most cases that will involve a weighting of ‘give effect to’, 
although we do not discount the similar value of ‘act consistently with’, ‘honour’, 
and ‘uphold’. We also consider that descriptive provisions can both serve the 
important purpose of guiding the Crown towards Treaty  /  ​Tiriti-complaint policy 
formulation and conduct across a range of specified activities and provide Māori 
with a clear path through which they can have their interests protected. However, 
descriptive provisions should not be used to oust a more general expectation that 
all those exercising powers under an Act should do so in a way consistent with 
Treaty  /  ​Tiriti principles. We see the greatest value in the inclusion of both a strong 
Treaty  /  ​Tiriti provision and an elaborated set of descriptive duties, so long as these 
duties are not treated, either by officials (or indeed by the courts), as an exhaustive 
definition of the Treaty  /  ​Tiriti obligations those exercising powers under the Act 
have. As such, we consider that both descriptive and detailed statutory obligations, 
and a more general operative requirement that the Act must be interpreted and 
administered as to give effect to the Treaty  /  ​Tiriti principles (akin to the require-
ment set out in section 4 of the Conservation Act 1987) can and should co-exist 
within statute. This combination provides direction as well as allowing the Treaty  /  ​
Tiriti provision to be flexible enough to cover evolving circumstances.

We note further in this regard that, in any legislative setting, the Crown has an 
obligation to act consistently with the principles of the Treaty  /  ​te Tiriti. Therefore, 
any legislation which meaningfully impacts the lives of Māori should contain a 
legislative measure for the observation of Treaty  /  ​Tiriti obligations by the Crown. 
In our opinion the onus is on the Crown to explain why such a measure is not 
justified in legislation. We encourage the Crown to bear this obligation in mind, 
should it proceed in any way with the currently proposed reforms.

As for the select committee inquiry, we recommend a more meaningful and 
in-depth process than usually takes place. We have in mind the 2010 Māori Affairs 
Select Committee ‘Inquiry into the tobacco industry in Aotearoa and the conse-
quences of tobacco use for Māori’. While a policy inquiry rather than the con-
sideration of a bill before Parliament, there are lessons from that process about the 
value of thorough engagement. As we have noted in chapter 4.2.2(2), the inquiry 
received 260 submissions and heard orally from 96 submitters at venues around 
the country. The committee reported  :

17.  Waitangi Tribunal, Ko Aotearoa Tēnei  : A Report into Claims concerning New Zealand Law 
and Policy Affecting Māori Culture and Identity, Te Taumata Tuarua, 2 vols (Wellington  : Legislation 
Direct, 2011), vol 2, pp 579–580
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The diversity of the submissions – from public health researchers, health providers, 
individuals, iwi, non-government organisations, retailers, and tobacco companies – 
has given us a very detailed, accurate representation of the wide-ranging impact of 
tobacco on New Zealanders.18

It was this level of engagement that enabled the committee to make its 42 rec-
ommendations. By contrast, Hone Harawira – a member of that committee – 
described the standard select committee process as very ‘strict’, ‘dull’, and ‘short’, 
with the effect that people are turned off even participating.19

Alongside the select committee process, we also recommend that the Crown 
meaningfully consult with post-settlement governance entities about the potential 
impact of the proposed changes on their Treaty settlements. Those entities will 
need some convincing that the goodwill expressed by Parliament in passing their 
settlement legislation is not now being tossed aside.

Finally – and while this is not an interim report – we reserve our jurisdiction 
to consider the proposed reforms further should they be indeed enacted or if 
Cabinet’s broader decision that the ‘take into account’ Treaty  /  ​Tiriti weighting be 
the default preference in legislation results in further weakening of Treaty  /  ​Tiriti 
provisions beyond the statutes specifically in scope of its February 2026 decision.

In sum, we recommend that  :
ӹӹ the Crown immediately pause its reforms, both with regard to the proposed 

repeals and the downgraded Treaty  /  ​Tiriti weightings  ;
ӹӹ the Crown progress none of the proposed amendments until meaningful 

co-design engagement with Māori on any changes has occurred  ;
ӹӹ that the Crown not repeal any Treaty  /  ​Tiriti provisions and not downgrade 

any Treaty  /  ​Tiriti weightings  ;
ӹӹ upon the identification of a coherent rationale on the part of the Crown for 

change, the Crown conduct thorough engagement with all Māori stakehold-
ers associated with each affected statute  ;

ӹӹ if the Crown does not halt its process and introduces a bill which is then 
referred to select committee, there be a more meaningful and in-depth 
process than a standard select committee inquiry, such as that of the 2010 
Māori Affairs Select Committee into the impact of smoking on Māori  ; and

ӹӹ the Crown meaningfully consult with post-settlement governance enti-
ties about the potential impact of the proposed changes on their Treaty 
settlements.

18.  Document A4(b), p 13
19.  Transcript 4.1.1, p 121
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Chief Judge Dr Caren Fox, presiding officer

Derek Fox, member

Dr Paul Hamer, member
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APPENDIX i

ALL PROVISIONS AFFECTED BY THE PROPOSALS

Throughout this appendix, where Treaty  /  ​Tiriti provisions are found in a subsection, 
we have included the entirety of the surrounding section in the vast majority of cases, 
to provide the reader context. Where this has occurred, we have placed the relevant 
provision in red for clarity. We note that this emphasis is not included in the statute as 
written. Where the provision in question is a cross-reference to a major Treaty  /  ​Tiriti 
provision (for example section 3(3)(c) of the Exclusive Economic Zone and Continen
tal Shelf (Environmental Effects) Act 2012) we have omitted the less relevant parts of 

the wider section through the use of ellipses.

The Climate Change Response Act 2002

3A	 Treaty of Waitangi (Te Tiriti o Waitangi)
In order to recognise and respect the Crown’s responsibility to give effect to the prin-
ciples of the Treaty of Waitangi,—
(a)	 [Repealed]
(ab)	 with respect to section 5G (which relates to nominations for the Climate 

Change Commission), particular attention is required to seeking nominations 
from iwi and Māori representative organisations  :

(ac)	 with respect to section 5H (which relates to appointments of members of the 
Commission), the Minister must, before recommending the appointment of 
a member to the Commission, have regard to the need for the Commission 
to have members who have technical and professional skills, experience, and 
expertise, and innovative approaches, relevant to the Treaty of Waitangi (Te 
Tiriti o Waitangi)  :

(ad)	 with respect to sections 5ZG and 5ZI (which require the Minister to prepare 
and publish an emissions reduction plan), the Minister must include in a 
emissions reduction plan a strategy to recognise and mitigate the impacts on 
iwi and Māori of reducing emissions and must ensure that iwi and Māori have 
been adequately consulted on the plan  :

(ae)	 with respect to section 5ZS (which requires the Minister to prepare a national 
adaptation plan), the Minister must, in preparing a plan, take into account 
the economic, social, health, environmental, ecological, and cultural effects of 
climate change on iwi and Māori  :

(b)	 with respect to the following provisions (which relate to powers to make sec-
ondary legislation), before recommending the making of secondary legisla-
tion, under those provisions, the Minister must consult, or be satisfied that 
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the chief executive has consulted, representatives of iwi and Māori that appear 
to the Minister or chief executive likely to have an interest in the secondary 
legislation  :
(i)	 [Repealed]
(ii)	 section 30G(1)(b)(i), (c), (j), or (k) (dealings with units under Part 2)  :
(iii)	 section 30GA (auctions to sell New Zealand units)  :
(iv)	 section 30GB (limits and price controls for units)  :
(v)	 section 30GD (auction monitor)  :
(vi)	 section 30M (infringement offences)  :
(via)	 section 30W(1)(a) (price of carbon)  :
(vii)	 section 60 (exemptions in respect of activities listed in Schedule 3)  :
(viii)	 section 60A (exemptions for participants in standard forestry or per-

manent forestry)  :
(ix)	 section 84A or 84B (phase-out rates for eligible industrial activities)  :
(x)	 section 161D(1)(a) (notice specifying description of activity in relation 

to industrial allocations), unless the only purpose of the notice is to 
require persons to provide electricity-related contracts or any infor-
mation related to those contracts  :

(xa)	 section 161FA(6) (assumptions for the model used to determine the 
electricity allocation factor)  :

(xi)	 [Repealed]
(xii)	 section 162 (adding further activity to Part 2 of Schedule 4)  :
(xiii)	 section 163 (methodologies and verifiers)  :
(xiv)	 section 164 (unique emissions factors)  :
(xv)	 section 168(1)(nb) (New Zealand’s best practice forest management)  :
(xva)	 section 180G (exemptions for deforestation of land with tree weeds)  :
(xvi)	 section 181W (P90 offsetting)  :
(xvia)	 section 190F (pecuniary penalty for clear-felling)  :
(xviab)	section 190KZE (regulations for changing annual hectare limit)  :
(xvib)	 section 191I (averaging)  :
(xvic)	 section 192U (P89 offsetting)  :
(xvid)	 section 193R (temporary adverse event suspensions)  :
(xvii)	 section 194B (input returns)  :
(xviii)	 section 196F (forestry classifications)  :
(xix)	 section 244 (exemptions from payment of synthetic greenhouse gas 

levy)  :
(xx)	 section 246(1)(a) to (e) (synthetic greenhouse gas levy)  :
(xxi)	 section 258 (verifiers)  :

(c)	 [Repealed]
(d)	 with respect to section 161 (which relates to the appointment and conduct of a 

review panel),—
(i)	 if the Minister initiates a review under section 160(1) or 269(1) and 

appoints an independent panel under section 160(3) or 269(3), the 
Minister must ensure that the review panel has at least 1 member 
who, in the Minister’s opinion, has the appropriate knowledge, skill, 
and experience relating to the principles of the Treaty of Waitangi and 
tikanga Māori to conduct the review  ; and
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(ii)	 the review panel must consult with the representatives of iwi and 
Māori that appear to the panel likely to have an interest in the review  ; 
and

(iii)	 the terms of reference for the review panel must incorporate reference 
to the principles of the Treaty of Waitangi.

(e)	 [Repealed]
(f)	 [Repealed]
(g)	 [Repealed]
(h)	 [Repealed]
(i)	 [Repealed]
(j)	 [Repealed]

The Criminal Cases Review Commission Act 2019

15	 Commission may regulate own procedures
(1)	 Subject to this Act, the Commission may regulate its own procedures for performing 

its functions and duties as the Commission considers appropriate including, without 
limitation, its procedures for—
(a)	 obtaining information  :
(b)	 conducting interviews or examinations, or taking evidence by other means, 

including on oath or affirmation  :
(c)	 disclosing information obtained in the course of an investigation  :
(d)	 giving its opinion to the Minister of Justice under section 29  :
(e)	 notifying and interacting with victims of crime, where appropriate, when con-

sidering a conviction or sentence  :
(f)	 handling any complaints to the Commission about its actions, processes, or 

procedures.
(2)	 The Commission’s powers under this section include, without limitation, the power 

to specify how a person may make an application to the Commission.
(3)	 The Commission’s procedures must be consistent with the rules of natural justice 

and the principles of the Treaty of Waitangi (te Tiriti o Waitangi).
(4)	 The Commission must make its procedures publicly available, in the manner it con-

siders appropriate.

The Crown Pastoral Land Act 1998

5	 Māori interests
(1)	 In order to recognise and respect the Crown’s responsibility to give effect to the prin-

ciples of te Tiriti o Waitangi  /  ​the Treaty of Waitangi, the Crown—
(a)	 must recognise and provide for the relationship of Māori and their culture 

and traditions with their ancestral lands, water, mahinga kai, wāhi tapu, and 
other taonga in any case where—
(i)	 consent for a discretionary pastoral activity is sought  ; or
(ii)	 a commercial recreation permit over pastoral land is sought  ; or
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(iii)	 an easement over pastoral land is sought  ; or
(iv)	 a stock limitation exemption or a variation or revocation of a stock 

limitation exemption is sought (except a grant, variation, or revoca-
tion made under section 15(4))  ; or

(v)	 a protective mechanism is being considered  ; and
(b)	 must consult the relevant iwi listed in subsection (2) in accordance with sec-

tions 22A, 22C, 100O, 100P, 100R, and 100S.
(2)	 The relevant iwi are—

(a)	 Ngāi Tahu Whānui as represented by Te Runanga o Ngai Tahu in accordance 
with Te Runanga o Ngai Tahu Act 1996  :

(b)	 Ngāti Apa ki te Rā Tō  :
(c)	 Ngāti Kōata  :
(d)	 Ngāti Kuia  :
(e)	 Ngāti Rārua  :
(f)	 Ngāti Tama ki Te Tau Ihu  :
(g)	 Ngāti Toa Rangātira  :
(h)	 Rangitāne o Wairau  :
(i)	 Te Ātiawa o Te Waka-a-Māui.

84	 Matters to be taken in account by Commissioner
In acting under this Part, the Commissioner must (to the extent that those matters 
are applicable) take into account—
(a)	 the outcomes stated in section 4 and the objects of this Part  ; and
(b)	 the principles of the Treaty of Waitangi  ; and
(c)	 if acting in relation to land used or intended to be used by the Crown for any 

particular purpose, that purpose.

The Data and Statistics Act 2022

3	 Purpose
The purpose of this Act is to—
(a)	 ensure that high-quality, impartial, and objective official statistics are pro-

duced relating to New Zealand to inform the public and inform decision 
making  ; and

(b)	 promote consistent and collaborative practices across government in order 
to—
(i)	 enable the trusted collection and use of data for the production of offi-

cial statistics and for research  ; and
(ii)	 minimise the burden on those providing data for the production of 

official statistics and for research by avoiding unnecessary duplication 
of requests  ; and

(c)	 improve the quality of data collected across government, and eliminate gaps 
in data collected, to promote its usefulness for the production of official statis-
tics and for research  ; and
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(d)	 protect the interests of the people and organisations represented in, or by, data 
that is used for the production of official statistics and for research, by provid-
ing for—
(i)	 appropriate privacy, confidentiality, and security  ; and
(ii)	 transparency about how the data is used  ; and

(e)	 recognise and respect the Crown’s responsibility to give effect to the principles 
of te Tiriti o Waitangi  /  ​the Treaty of Waitangi by providing for the interests of 
Māori in—
(i)	 the collection of data, the production of statistics, and access to, and 

use of, data for research as tools for furthering the economic, social, 
cultural, and environmental well-being of Māori (including iwi and 
hapū)  ; and

(ii)	 the way in which data is collected, managed, and used for the produc-
tion of official statistics and for research.

4	 Te Tiriti o Waitangi  /  ​Treaty of Waitangi
In order to recognise and respect the Crown’s responsibility to give effect to the prin-
ciples of te Tiriti o Waitangi  /  ​the Treaty of Waitangi, this Act—
(a)	 imposes duties on the Statistician as set out in section 14  :
(b)	 sets out in section 15 the principles of the engagement with Māori provided 

for under sections 19, 35, and 91  :
(c)	 provides in section 17 the ability for the Statistician to delegate the Statistician’s 

functions and powers  :
(d)	 in section 19, requires the Statistician to engage with Māori when preparing a 

draft multi-year data and statistical programme  :
(e)	 in section 35, requires the Statistician to engage with Māori before determin-

ing the manner of taking, and the data to be collected in, a census of popu-
lation and dwellings  :

(f)	 in section 91, requires the Statistician to engage with Māori when setting a 
standard  :

(g)	 provides, in Part 5, criteria and requirements (for those authorising access to 
data for research under that Part) that are designed to reflect Māori interests 
in the use of data for research.

14	 Duties of Statistician relating to Tiriti o Waitangi  /  ​Treaty of Waitangi
The Statistician must,—
(a)	 in performing the Statistician’s functions under this Act, recognise and 

respect the Crown’s responsibility to give effect to the principles of te Tiriti o 
Waitangi  /  ​the Treaty of Waitangi by recognising the interests of Māori in—
(i)	 the collection of data, the production of statistics, and access to, and 

use of, data for research as tools for furthering the economic, social, 
cultural, and environmental well-being of Māori (including iwi and 
hapū)  ; and

(ii)	 the way in which data is collected, managed, and used for the produc-
tion of official statistics and for research  :

(b)	 build and maintain the capability and capacity of Statistics New Zealand to—
(i)	 understand te Tiriti o Waitangi  /  ​the Treaty of Waitangi and the 

perspectives of Māori (including iwi and hapū) in relation to the 
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collection and use of data for the production of official statistics and 
for research  ; and

(ii)	 engage with Māori about the collection of data, the production of offi-
cial statistics, and the use of data for research under this Act to pro-
vide useful insights about the economic, social, cultural, and environ-
mental well-being of Māori (including iwi and hapū)  :

(c)	 foster the capability and capacity of Māori to—
(i)	 collect and use data for the production of statistics  ; and
(ii)	 access and use data under this Act for research  ; and
(iii)	 engage with the Statistician under this Act.

The Digital Identity Services Trust Framework Act 2023

4	 Overview of Act
Key definitions in Part 2

(1)	 The definition of the digital identity services trust framework is in section 8 along 
with a description of the main components of the trust framework. The definition 
of digital identity service is in section 10. The 3 types of trust framework participants 
are listed in section 11.

(2)	 The ways in which the Act recognises and respects the Crown’s responsibility to give 
effect to the principles of te Tiriti o Waitangi  /  ​the Treaty of Waitangi are listed in sec-
tion 9.
Other Parts in Act

(3)	 Part 3 relates to the TF rules, the accreditation of providers of digital identity services 
and the services they provide, and record-keeping and reporting by them once they 
are accredited. Part 3 also contains provisions relating to the TF register of accredited 
providers and services.

(4)	 Part 4 relates to the TF board, the Māori Advisory Group, and committees of advisers 
to advise the board.

(5)	 Part 5 relates to the TF authority.
(6)	 Part 6 relates to complaints and offences. Part 6 also sets out remedies that may be 

granted by the TF authority following a finding of breach by a TF provider of the TF 
rules, regulations, terms of use of accreditation marks, or provisions of this Act.

(7)	 Part 7 contains a miscellaneous group of provisions relating to regulations, immu-
nity from liability, and reviews.
Effect of overview section

(8)	 This overview is for explanation only and does not affect the meaning of this Act.

9	 Tiriti o Waitangi  /  ​Treaty of Waitangi
In order to recognise and respect the Crown’s responsibility to give effect to the prin-
ciples of te Tiriti o Waitangi  /  ​the Treaty of Waitangi, this Act,—
(a)	 in section 21(1)(b), requires the TF board to consult and invite submissions 

from tikanga experts who have knowledge of te ao Māori approaches to iden-
tity before it can recommend draft TF rules to the Minister  :
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(b)	 in section 45(3), requires the TF board, when performing its functions, to 
engage with Māori in the manner provided for under section 53(5) to recog-
nise and provide for Māori interests in the operation of the trust framework  :

(c)	 in section 47(2)(a) and (b), requires the chief executive to ensure that mem-
bers of the TF board include people who have—
(i)	 expert knowledge of te ao Māori approaches to identity  ; and
(ii)	 expert knowledge of the principles of te Tiriti o Waitangi  /  ​the Treaty of 

Waitangi  ; and
(iii)	 experience in engaging with Māori  :

(d)	 in sections 51 to 55, establishes a Māori Advisory Group to advise the TF board 
on Māori interests and knowledge, as they relate to the operation of the trust 
framework  :

(e)	 in section 53(5), requires the engagement policy between the TF board and the 
Māori Advisory Group to include details of how and when consultation with 
iwi and hapū will be undertaken by both the Māori Advisory Group and the 
board  :

(f)	 in section 68(a), requires the TF authority, when carrying out its functions 
under Part 6 (relating to complaints and offences), to be guided by the prin-
ciple that processes for complaints should be fair and accessible and have par-
ticular regard to tikanga Māori  :

(g)	 in section 105(3)(c), requires a review of the TF board’s operation to include an 
assessment of how other models might better provide opportunities for Māori 
engagement in the trust framework.

47	 Appointment of TF board members
(1)	 The chief executive must appoint the members of the TF board. The members may 

include public service employees and individuals from outside the public service.
(2)	 When selecting the board’s members, the chief executive must ensure that—

(a)	 members of the board include people who have expert knowledge of te ao 
Māori approaches to identity  ; and

(b)	 members of the board include people who have—
(i)	 expert knowledge of the principles of te Tiriti o Waitangi  /  ​the Treaty of 

Waitangi  ; and
(ii)	 experience in engaging with Māori  ; and

(c)	 the members of the board collectively possess sufficient knowledge and exper-
tise in working with technology and identity data management, including 
with—
(i)	 the ethical use of digital information  ; and
(ii)	 protecting the privacy and confidentiality of digital information  ; and
(iii)	 the secure handling of digital information  ; and

(d)	 the board has sufficient members to carry out its functions in a timely and 
efficient manner.
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The Energy Efficiency and Conservation Act 2000

6	 Sustainability principles
In achieving the purpose of this Act, all persons exercising responsibilities, powers, 
or functions under it must take into account—
(a)	 the health and safety of people and communities, and their social, economic, 

and cultural well-being  ; and
(b)	 the need to maintain and enhance the quality of the environment  ; and
(c)	 the reasonably foreseeable needs of future generations  ; and
(d)	 the principles of the Treaty of Waitangi.

The Environment Act 1986

An Act to—
(a)	 provide for the establishment of the office of Parliamentary Commissioner for the 

Environment  :
(b)	 [Repealed]
(c)	 ensure that, in the management of natural and physical resources, full and balanced 

account is taken of—
(i)	 the intrinsic values of ecosystems  ; and
(ii)	 all values which are placed by individuals and groups on the quality of the 

environment  ; and
(iii)	 the principles of the Treaty of Waitangi  ; and
(iv)	 the sustainability of natural and physical resources  ; and
(v)	 the needs of future generations

The Exclusive Economic Zone and  
Continental Shelf (Environmental Effects) Act 2012

3	 Outline of Act
(1)	 This section is a guide to the overall scheme and effect of this Act, but does not affect 

the interpretation or application of the other provisions of this Act.
Part 1

(2)	 Subpart 1—
(a)	 defines terms used in the Act  ; and
(b)	 provides that the Act binds the Crown  ; and
(c)	 provides for the application of the Act to the ships and aircraft of the New 

Zealand Defence Force and foreign States.
(3)	 Subpart 2—

(a)	 sets out the purpose of the Act  ; and
(b)	 provides that the Act continues or enables the implementation of New 

Zealand’s international obligations relating to the marine environment  ; and
(c)	 specifies how the Crown’s responsibility to give effect to the principles of the 

Treaty of Waitangi is recognised and respected by provisions of the Act.
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(4)	 Subpart 3 sets out the functions, duties, and powers of the Environmental Protection 
Authority and the Māori Advisory Committee, and regulates—
(a)	 the Minister’s power to direct the EPA in relation to certain powers, duties, or 

functions exercised or performed by the EPA  ; and
(b)	 the EPA’s power to delegate its decision-making function in relation to appli-

cations for marine consents to a committee or a board of inquiry hearing a 
resource consent application in relation to the same cross-boundary activity.

Part 2
(5)	 Subpart 1 sets out restrictions imposed by this Act on activities other than discharges 

and dumping.
(5A)	 Subpart 2 sets out restrictions and prohibitions on the discharge of harmful sub-

stances and the dumping of waste and other matter.
(5B)	 Subpart 3—

(a)	 sets out, in sections 21 and 23, ongoing transitional provisions for activ-
ities that are being carried out when the regulations that apply to them are 
amended or replaced and require a marine consent as a result; and

(b)	 provides, in section 22, for petroleum activities that, although authorised, 
have not commenced when new regulations come into force that change the 
rules for those activities and require a marine consent as a result. An activity 
may commence if the person planning to undertake the activity first provides 
an impact assessment to the EPA  ; and

(c)	 requires, in section 24, a person undertaking an activity to stop undertaking it 
once it is no longer authorised.

(5C)	 Subpart 4—
(a)	 imposes, in section 25, a duty on every person to avoid, remedy, or mitigate 

the adverse effects of their activities on the environment and a duty to provide 
sufficient training, supervision, and resources to their employees (if any) to 
ensure compliance with the Act; and

(b)	 clarifies, in section 26, that compliance with the Act does not mean a person 
need not comply with other legal requirements and vice versa.

Part 3
(6)	 Part 3 provides for the making of regulations for the purposes of this Act.

Part 3A
(7)	 Subpart 1 provides for activities to be permitted, discretionary, or prohibited 

activities.
(8)	 Subpart 2 provides for the Minister to make EEZ policy statements that state object-

ives and policies to support decision-making on applications for marine consents.
(8A)	 Subparts 2A to 2D set out the processes for—

(a)	 applying for marine consents; and
(b)	 disclosure and notification of applications for marine consents and the mak-

ing of submissions; and
(c)	 consideration of applications for marine consents, including the appointment 

of boards of inquiry for applications relating to publicly notifiable section 20 
activities; and

(d)	 deciding applications for marine consents, including the matters that must be 
considered by the marine consent authority deciding the application.

(8B)	 Subpart 2E sets out matters relating to marine consents, including their nature, when 
they commence, their duration, and their review, correction, and cancellation.
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(9)	 Subpart 3 sets out the process for applying for consent for an activity that straddles 
the boundary between the territorial sea and the exclusive economic zone, including 
a cross-boundary activity that includes a matter of national significance.

(9A)	 Subpart 4 sets out the processes for acceptance of decommissioning plans and for 
amendment of accepted plans.
Part 4

(10)	 Subpart 1 provides for objections to decisions of marine consent authorities.
(10A)	 Subparts 1A and 1B provide for appeals to the High Court on questions of law against 

decisions of the EPA and of boards of inquiry.
(10B)	 Subpart 1C provides for representation at proceedings before the High Court.
(11)	 Subpart 2 provides for enforcement of the Act by providing for—

(a)	 the Environment Court to issue enforcement orders under section 115; and
(b)	 enforcement officers to serve abatement notices under section 125; and
(c)	 offences and penalties; and
(d)	 the appointment of enforcement officers under section 138 and their powers.
Part 5

(12)	 Subpart 1 deals with miscellaneous matters, including—
(a)	 protection of the Crown and others from liability; and
(b)	 cost recovery; and
(c)	 service of documents; and
(d)	 provision for the incorporation by reference into regulations of written mater-

ial; and
(e)	 protection of sensitive information; and
(f)	 waivers and extension of time limits.

(13)	 Subpart 2 sets out transitional arrangements.
(14)	 Subpart 3 makes a number of amendments to other Acts, regulations, and marine 

protection rules.

12	 Treaty of Waitangi
In order to recognise and respect the Crown’s responsibility to give effect to the prin-
ciples of the Treaty of Waitangi for the purposes of this Act,—
(a)	 section 18 (which relates to the function of the Māori Advisory Committee) 

provides for the Māori Advisory Committee to advise marine consent author-
ities so that decisions made under this Act may be informed by a Māori per-
spective  ; and

(b)	 section 32 requires the Minister to establish and use a process that gives iwi 
adequate time and opportunity to comment on the subject matter of proposed 
regulations  ; and

(c)	 sections 33 and 59, respectively, require the Minister and a marine consent 
authority to take into account the effects of activities on existing interests  ; and

(d)	 section 46 requires the Environmental Protection Authority to notify iwi 
authorities, customary marine title groups, and protected customary rights 
groups directly of consent applications that may affect them.
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The Hazardous Substances and New Organisms Act 1996

8	 Treaty of Waitangi
All persons exercising powers and functions under this Act shall take into account 
the principles of the Treaty of Waitangi (Te Tiriti o Waitangi).

The Land Transport Management Act 2003

4	 Treaty of Waitangi
In order to recognise and respect the Crown’s responsibility to take appropriate 
account of the principles of the Treaty of Waitangi and to maintain and improve 
opportunities for Māori to contribute to land transport decision-making processes, 
sections 18, 18A, 18G, 18H, and 100(1)(f) provide principles and requirements that 
are intended to facilitate participation by Māori in land transport decision-making 
processes.

The Local Government Act 2002

4	 Treaty of Waitangi
In order to recognise and respect the Crown’s responsibility to take appropriate 
account of the principles of the Treaty of Waitangi and to maintain and improve 
opportunities for Māori to contribute to local government decision-making pro-
cesses, Parts 2 and 6 provide principles and requirements for local authorities that 
are intended to facilitate participation by Māori in local authority decision-making 
processes.

The Mental Health and Wellbeing Commission Act 2020

3	 Treaty of Waitangi (Te Tiriti o Waitangi)
In order to recognise and respect the Crown’s responsibility to take appropriate 
account of the Treaty of Waitangi, and with a view to achieving better and equitable 
mental health and wellbeing outcomes for Māori,—
(a)	 section 8(2) requires the Minister to have regard to the need for members of 

the board to collectively have knowledge, understanding, and experience of—
(i)	 te ao Māori (Māori world view), tikanga Māori (Māori protocol and 

culture), and whānau-centred approaches to wellbeing  ; and
(ii)	 the cultural, economic, educational, spiritual, societal, environmental, 

and other factors that affect people’s mental health and wellbeing  ; and
(b)	 section 9(1) requires the board to ensure that the Commission maintains sys-

tems and processes to ensure that, for the purposes of carrying out its func-
tions under this Act, the Commission has the capability and capacity—
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(i)	 to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its prin-
ciples  ; and

(ii)	 to engage with Māori and to understand perspectives of Māori  ; and
(c)	 section 11(2) requires the Commission to have particular regard to the experi-

ence of, and outcomes for, Māori when the Commission performs its func-
tions under this Act, which include—
(i)	 assessing and reporting publicly on the mental health and wellbeing of 

people in New Zealand  ; and
(ii)	 assessing and reporting publicly on factors that affect people’s mental 

health and wellbeing  ; and
(iii)	 assessing and reporting publicly on the effectiveness, efficiency, and 

adequacy of approaches to mental health and wellbeing  ; and
(iv)	 advocating for the collective interests of people who experience men-

tal distress or addiction (or both), and the persons (including family 
and whānau) who support them  ; and

(d)	 section 11(3) requires the Commission, when it performs its functions under 
this Act, to also have regard to—
(i)	 the cultural, economic, educational, spiritual, societal, environmental, 

and other factors that affect people’s mental health and wellbeing  ; and
(ii)	 actions undertaken that (or that could be undertaken to) identify and 

respond to people experiencing poor mental health and wellbeing, 
and the persons (including family and whānau) who support them  ; 
and

(e)	 section 13 requires the Commission, in performing its functions and exercis-
ing its powers under this Act, to ensure that it has effective means of seeking 
the views of Māori.

9	 Additional collective duty of board
(1)	 The board must ensure that the Commission maintains systems and processes 

to ensure that, for the purposes of carrying out its functions under this Act, the 
Commission has the capability and capacity—
(a)	 to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its principles  ; and
(b)	 to engage with Māori and to understand perspectives of Māori.

(2)	 The duty in subsection (1)—
(a)	 applies in addition to the duties of the board in sections 49 to 52 of the Crown 

Entities Act 2004  ; and
(b)	 is a collective duty owed to the Minister for the purposes of section 58 of the 

Crown Entities Act 2004.

The Oranga Tamariki Act 1989

4	 Purposes
(1)	 The purposes of this Act are to promote the well-being of children, young persons, 

and their families, whānau, hapū, iwi, and family groups by—
(a)	 establishing, promoting, or co-ordinating services that—
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(i)	 are designed to affirm mana tamaiti (tamariki), are centred on children’s 
and young persons’ rights, promote their best interests, advance their 
well-being, address their needs, and provide for their participation in 
decision making that affects them  :

(ii)	 advance positive long-term health, educational, social, economic, or 
other outcomes for children and young persons  :

(iii)	 are culturally appropriate and competently provided  :
(b)	 supporting and protecting children and young persons to—

(i)	 prevent them from suffering harm (including harm to their develop-
ment and well-being), abuse, neglect, ill treatment, or deprivation or 
by responding to those things  ; or

(ii)	 prevent offending or reoffending or respond to offending or 
reoffending  :

(c)	 assisting families, whānau, hapū, iwi, and family groups to—
(i)	 prevent their children and young persons from suffering harm, abuse, 

neglect, ill treatment, or deprivation or by responding to those things  ; 
or

(ii)	 prevent their children or young persons from offending or reoffending 
or respond to offending or reoffending  :

(d)	 assisting families and whānau, hapū, iwi, and family groups, at the earliest 
opportunity, to fulfil their responsibility to meet the needs of their children 
and young persons (including their developmental needs, and the need for a 
safe, stable, and loving home)  :

(e)	 ensuring that, where children and young persons require care under the Act, 
they have—
(i)	 a safe, stable, and loving home from the earliest opportunity  ; and
(ii)	 support to address their needs  :

(f)	 providing a practical commitment to the principles of the Treaty of Waitangi 
(te Tiriti o Waitangi)  :

(g)	 recognising mana tamaiti (tamariki), whakapapa, and the practice of 
whanaungatanga for children and young persons who come to the attention 
of the department  :

(h)	 maintaining and strengthening the relationship between children and young 
persons who come to the attention of the department and their—
(i)	 family, whānau, hapū, iwi, and family group  ; and
(ii)	 siblings  :

(i)	 responding to alleged offending and offending by children and young persons 
in a way that—
(i)	 promotes their rights and best interests and acknowledges their needs  ; 

and
(ii)	 prevents or reduces offending or future offending  ; and
(iii)	 recognises the rights and interests of victims  ; and
(iv)	 holds the children and young persons accountable and encourages 

them to accept responsibility for their behaviour  :
(j)	 assisting young persons who are or have been in care or custody under the 

Act to successfully transition to adulthood in the ways provided in the Act.
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(2)	 In subsection (1)(c) and (d), assisting, in relation to any person or groups of persons, 
includes developing the capability of those persons or groups to themselves do the 
things for which assistance is being provided.

The Organic Products and Production Act 2003

4	 Te Tiriti o Waitangi / Treaty of Waitangi
In order to recognise and respect the Crown’s responsibility to give effect to the prin-
ciples of te Tiriti o Waitangi  /  ​the Treaty of Waitangi, this Act provides that,—
(a)	 with respect to section 73 (which relates to 3-yearly reviews of cost recovery), 

the relevant Minister must be satisfied there has been consultation with Māori 
(or their representatives) that appear to the Minister likely to be substantially 
affected in relation to the review  ; and

(b)	 with respect to the following provisions (which relate to powers to make regu-
lations, or to issue notices supplementing organic standards), before recom-
mending the making of regulations or issuing a notice, the relevant Minister 
or relevant chief executive, as the case may be, must be satisfied that there 
has been consultation with Māori (or their representatives) that appear to the 
consulter likely to be substantially affected by the regulations or notice  :
(i)	 section 130 (organic standards regulations)  :
(ii)	 section 133 (general power to make regulations)  :
(iii)	 section 134 (regulations relating to tracing and recall)  :
(iv)	 section 135 (regulations relating to verification)  :
(v)	 section 138 (exemptions for classes of persons)  :
(vi)	 section 139 (regulations imposing fees and charges)  :
(vii)	 section 140 (regulations imposing levies)  :
(viii)	 section 141 (regulations providing for exemptions, waivers, and 

refunds for a class of person or case)  :
(ix)	 section 142 (notices supplementing organic standards)  ; and

(c)	 with respect to section 150 (which relates to the power to establish advi-
sory councils), the relevant Minister must ensure that any advisory council 
includes appropriate and suitably representative Māori membership.

5	 Outline of Act
(1)	 Part 1 provides for preliminary matters, including—

(a)	 the purpose of the Act  ; and
(b)	 how the Act recognises and respects the Crown’s responsibility to give effect 

to the principles of te Tiriti o Waitangi  /  ​the Treaty of Waitangi  ; and
(c)	 the interpretation of terms used  ; and
(d)	 that the Act binds the Crown.

(2)	 Part 2 deals with some general matters and with approval and recognition, and 
empowers the relevant chief executive—
(a)	 to approve operators so that they can describe products as organic; and
(b)	 to recognise a range of entities that have oversight of operators’ activities.
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(3)	 Part 3 sets out provisions relating to imports and exports.
(4)	 Part 4 relates to cost recovery.
(5)	 Part 5 deals with enforcement, including—

(a)	 the appointment of organic products officers and the other powers of the rele-
vant chief executive  ; and

(b)	 infringement offences  ; and
(c)	 other offences.

(6)	 Part 6 provides for powers for making regulations and issuing notices.
(7)	 Part 7 sets out general provisions, including establishing an advisory council, pro-

viding review rights in relation to certain decisions under this Act, and the use of 
automated electronic systems.

(8)	 Part 8 makes consequential amendments to other enactments.
(9)	 This section is only a guide to the general scheme of this Act.

The Pae Ora (Healthy Futures) Act 2022

(As of 9 July 2026, the title of this Act is the Healthy Futures (Pae Ora) Act 2022)

5	 Guide to this Act
(1)	 Part 1 provides for the purpose of this Act and for definitions, and sets out how this 

Act provides for the Crown’s intention to give effect to the principles of te Tiriti o 
Waitangi (the Treaty of Waitangi).

(2)	 Part 2 provides for the roles of the Minister of Health, Health New Zealand, and iwi–
Māori partnership boards. Part 2 also provides for the key health documents that 
will inform the provision of services under this Act.

(3)	 Part 3 sets out the roles of Pharmac, HQSC, NZBOS, and specified committees includ-
ing the Hauora Māori Advisory Committee, and provides for the establishment of 
ministerial committees.

(4)	 Part 4 contains powers relating to service commissioning, provisions that apply to 
health entities, and empowers the making of secondary legislation.

(5)	 This section is intended as a guide only.

6	 Te Tiriti o Waitangi (the Treaty of Waitangi)
In order to provide for the Crown’s intention to give effect to the principles of te 
Tiriti o Waitangi (the Treaty of Waitangi), this Act—
(a)	 [Repealed]
(b)	 [Repealed]
(c)	 requires the Minister to establish a permanent committee, the Hauora Māori 

Advisory Committee, to advise the Minister and the board of Health New 
Zealand  ; and

(d)	 requires the Minister to have regard to any advice of the Hauora Māori 
Advisory Committee when determining a health strategy  ; and

(e)	 requires the board of Health New Zealand to take into account any advice it 
receives from the Hauora Māori Advisory Committee  ; and
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(f)	 provides for iwi–Māori partnership boards to engage with local Māori com-
munities about their health needs, aspirations, and health outcomes;  ; and

(g)	 requires the Government Policy Statement to contain priorities for hauora 
Māori  ; and

(h)	 [Repealed]
(i)	 [Repealed]
(j)	 [Repealed]
(k)	 [Repealed]
(l)	 [Repealed]
(m)	 requires Health New Zealand—

(i)	 support iwi–Māori partnership boards  ; and
(ii)	 to provide relevant information to iwi–Māori partnership boards for 

that purpose.
(n)	 [Repealed]

The Plant Variety Rights Act 2022

4	 Principles of Treaty of Waitangi
This Act recognises and respects the Crown’s obligations under the principles of Te 
Tiriti o Waitangi  /  ​the Treaty of Waitangi in relation to the law on plant variety rights, 
through the provisions of Part 5 and related provisions that support the purpose of 
Part 5.

54	 Overview of Part 5
This Part recognises and respects the Crown’s obligations under the principles of Te 
Tiriti o Waitangi  /  ​the Treaty of Waitangi through protecting kaitiaki relationships 
with taonga species and mātauranga Māori in the plant variety rights system, by—
(a)	 providing additional procedures that will recognise and protect kaitiaki rela-

tionships  ; and
(b)	 providing for a Māori Plant Varieties Committee to administer those proce-

dures, to make determinations about kaitiaki relationships, and to have advi-
sory functions  ; and

(c)	 enabling the nullification or cancellation of PVRs that have adverse effects on 
kaitiaki relationships.

The Smokefree Environments and Regulated Products Act 1990

3AB	 Te Tiriti o Waitangi (the Treaty of Waitangi)
In order to provide for the Crown’s intention to give effect to the principles of te 
Tiriti o Waitangi (the Treaty of Waitangi), this Act—
(a)	 [Repealed]
(b)	 [Repealed]
(c)	 [Repealed]
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(d)	 requires the Minister, before preparing regulations relating to requirements 
for smoked tobacco products, to consider the risks and benefits to Māori 
of regulating a constituent (including both users and non-users of smoked 
tobacco products).

The Water Services Authority – Taumata Arowai Act 2020

5	 Māori interests
In order to recognise and respect the Crown’s responsibility to consider and provide 
for Māori interests,—
(a)	 [Repealed]
(b)	 [Repealed]
(c)	 section 14 establishes the Māori Advisory Group  :
(d)	 section 17(1) and (2) provides that the role of the Māori Advisory Group is 

to advise the board and the Water Services Authority on Māori interests and 
knowledge, from a Māori perspective and in accordance with the group’s 
terms of reference  :

(e)	 section 17(3) requires the board to take the advice of the Māori Advisory 
Group into account  :

(f)	 section 18 provides that the operating principles of the Water Services 
Authority include—
(i)	 building and maintaining credibility and integrity, so that the Water 

Services Authority is trusted by Māori (among others)  ; and
(ii)	 partnering and engaging early and meaningfully with Māori, includ-

ing to inform how the Water Services Authority can—
(A)	 take into account any relevant national direction issued under 

Part 5 of the Resource Management Act 1991 and any regional 
plans (as defined in section 43AA of that Act) that relate to 
freshwater  ; and

(B)	 understand, support, and enable the exercise of mātauranga 
Māori, tikanga Māori, and kaitiakitanga  :

(g)	 section 19 requires the board to maintain systems and processes to ensure 
that, for the purposes of carrying out its functions under this Act, the Water 
Services Authority has the capability and capacity—
(i)	 to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its prin-

ciples  ; and
(ii)	 to engage with Māori and to understand perspectives of Māori.

19	 Additional collective duties of board
(1)	 The board must ensure that the Water Services Authority—

(a)	 acts in a manner consistent with the operating principles in section 18  ; and
(b)	 maintains systems and processes to ensure that, for the purposes of carrying 

out its functions under this Act, the Water Services Authority has the capabil-
ity and capacity—
(i)	 to uphold the Treaty of Waitangi (Te Tiriti o Waitangi) and its prin-

ciples  ; and
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(ii)	 to engage with Māori and to understand perspectives of Māori.
(2)	 The duties in subsection (1)—

(a)	 apply in addition to the duties of the board in sections 49 to 52 of the Crown 
Entities Act 2004  ; and

(b)	 are collective duties owed to the responsible Minister for the purposes of sec-
tion 58 of the Crown Entities Act 2004.

Appi
Te Tinihanga o ngā Mātāpono



309

APPENDIX ii

THE CLAIMANTS AND INTERESTED PARTIES

Memorandum 2.5.6(a), pp 1–2

Claimants
Te Rūnanga o Ngāti Hine mō ngā uri o Torongare and Hauhaua (Wai 682)

Interested Parties
Toitū Te Tiriti Movement
Ngāti Rēhia (Wai 1341) and Ngāi te Hapū (Wai 3374)
Te Puna Ora o Mataatua
Lady Tureiti Moxon, on behalf of Te Kōhao Health Limited and the National Urban Māori 

Authority (Wai 3351)
Māori Women’s Welfare League Incorporated (Wai 2959)
National Iwi Chairs Forum
Te Whakakitenga o Waikato Incorporated
New Zealand Māori Council (Wai 3352)
Ngā Hapū o Whangaroa (Wai 58)
Ngāti Hikitanga (Wai 113J)
Dr Terence Lomax and Te Rangimarie James (Wai 605)
Ngā Uri Tangata o Ngāti Kauwhata (Wai 972)
Descendants of Whakaki and Te Hapū o Ngāti Kawau (Wai 1312)
Ngātiuru and Te Whānaupani (Wai 1333)
Ngā Hapū o Hīmatangi (Wai 1618)
Descendants of Matenga and Haua Baker (Wai 1628)
Muriwhenua Hapū Collective (Wai 1662)
Te Paatu and Te Uri o Ratima (Wai 1670)
Te Hoia, Ngāti Rangimatamoemoe, and Ngāti Rangimatakaka (Wai 1684)
Ngāti Ruamahue (Wai 2389)
Dr Huhana Hickey (Wai 2619)
Whānau of Te Rito Foundation (Wai 2945)
Taylor Alexander Curd (Wai 3069)
Toni Lee Jarvis (Wai 3430)
Ngāi Tamahaua and Te Rūnanga-a-Iwi o Ngāti Kahu Charitable Trust (Wai 1781) and Ngāti 

Kahu (Wai 2214)
Te Rūnanga Nui o Te Aupōuri Trust (Wai 2831)
Waitaha te Iwi ki Te Waipounamu (Wai 3418)
Ngāti Pikiao (Wai 1194) and Te Tokotoru a Manawakotokoto (Wai 1212)
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Ngāti Torehina ki Mataka (Wai 1508, Wai 1757)
Ngati Ruamahue hapū and Ngati Kahu ki Whangaroa (Wai 3317)
Ngāpuhi-nui-tonu (Wai 3320)
The Grandfather Council of the Waitaha Nation (Wai 3343)
The Waitaha Executive Grandmother Council (Wai 3316)
Te Rūnanga o Ngāti Whakaue Incorporated on behalf of Ngāti Whakaue ki Maketu Hapū 

(Wai 3318)
Ngatiawa ki Kapiti (Wai 3321)
Dr Mere Kepa on behalf of Te Parawhau Hapu Te Patuharakeke o Te Parawhau Hapu (Wai 

3481)
Muaūpoko Tribal Authority (Wai 2139)
Mereana Peka on behalf of herself and the Turehou Māori Wardens
Thomas Henry on behalf of himself and the Ōtāhuhu Māori Wardens
Elisabeth (Lizz) Crawford, for herself and her whānau
Puhi Ariki Rita (Rita) Beckmannflay, for herself, her Hereditary Tane Ariki Rangatira 

Rangatiratanga Tātai of Taotahi, her tamāhine tokorua, her tama, and on behalf of Ngāti 
Torehina Ki Mataure-ō-Hau

Maia Honetana, for herself, her whānau, those with disabilities and mental health needs, 
and those unreasonably detained in the justice system (Wai 3323  /  ​Wai 3456)

Huhana Lyndon regarding representation in local and central government by wāhine Māori 
(Wai 2917)

Kristi Henare and Thelma Connor
Natasha Willison-Reardon (Wai 3559)
Debbie Munroe (Wai 2745)
Wiremu Puke (Wai 3524)
Dr Will Flavell
Phillip Wakatene
Ngā Hapū o Ngāti Ranginui Settlement Trust on behalf of Ngā Hapū o Ngāti Ranginui
Dr Rawiri Jansen and others on behalf of Te Ohu Rata o Aotearoa  /  ​Māori Medical 

Practitioners Association (Wai 2499)
Tūpeka Kore  /  ​Smokefree Aotearoa (Wai 3315)
Donna Awatere-Huata (Wai 2494)
Dr Leonie Pihama, Angeline Greensill, Mereana Pitman, Hilda Halkyard-Harawira, and Te 

Ringahuia Hata (Wai 2872)
Professor Leonie Pihama
Angeline Greensill
Mereana Pitman
Hilda Halkyard-Harawira
Te Ringahuia Hata
Te Pūkenga Here Tikanga Mahi  /  ​New Zealand Public Service Association (Wai 3349)
Sheridan Aroha Waitai on behalf of the Wai 262 Taumata Whakapūmau
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APPENDIX iii

THE TRIBUNAL’S STATEMENT OF ISSUES

Statement of issues 2.5.7(a), p [1]

(a)	 What is the Crown’s rationale for the decisions made by Cabinet on 23 February 2026  ?
(b)	 Did the Crown adequately inform itself of the effect on the Crown’s obligations and 

the potential risks to the Treaty of Waitangi  /  ​te Tiriti o Waitangi interests of Māori cre-
ated by repealing or amending each of the provisions referring to the Treaty  /  ​te Tiriti 
principles that are within the scope of the proposed reforms  ?

(c)	 In determining to repeal or amend each of those provisions, what, if any, measures 
did the Crown take to ensure the Treaty  /  ​te Tiriti interests of Māori would be upheld 
within the legislative frameworks to which each provision relates  ?

(d)	 To what extent is the process followed by the Crown consistent or inconsistent with 
the principles of the Treaty  /  ​te Tiriti  ?

(e)	 What is the legal effect of the repeals of Treaty principles provisions proposed on 
the Crown’s obligations under the Treaty of Waitangi  /  ​te Tiriti o Waitangi and on the 
rights of Māori therein recognised.

(f)	 What are the differences in legal meaning and effect between the current Treaty prin-
ciples provisions identified in the reform proposal and the proposed amendments to 
those provisions by a Bill that will set the standard to one of ‘take into account’ the 
Treaty of Waitangi  /  ​te Tiriti o Waitangi and  /  ​or its principles.

(g)	 To what extent are each of the proposed repeals or amendments proposed under the 
reform consistent or inconsistent with the principles of the Treaty  /  ​te Tiriti.

(h)	 What real and  /  ​or potential prejudice (in addition to the impact on mana, rangatira-
tanga, and partnership) arises for Māori from the proposed reforms  ?

(i)	 Are opportunities for Māori to influence the proposed reforms consistent with Treaty  /  ​
te Tiriti principles  ?
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