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I, Elizabeth Jane Kelsey, Professor Emeritus of Law, Auckland, state:
Introduction

1. This is the sixth brief of evidence or affidavit I have given in this inquiry
relating to Te Tiriti o Waitangi, the climate crisis and international trade and

investment policy and agreements.

2. My credentials and expertise on this matter have been set out in my first

affidavit dating 21 October 2024 and subsequently.

3. 1 confirm that I have read the Code of Conduct for Expert Witnesses.! 1
agree to comply with this Code. This evidence is within my area of expertise.
I have not omitted to consider material facts known to me that might alter or

detract from the opinions that I express.

4. In this brief I reply to the evidence of Crown witness Grahame Morton,
Deputy Secretary for the Americas and Asia Group at the Ministry of Foreign
Affairs and Trade.

5. Thave chosen to focus on the answers of Mr Morton to written questions put
to him after Hearing Eight. Where I refer to paragraph numbers, I am
referring to the paragraphs in the document filed containing Mr Morton’s

answers to written questions.’
Te Tiriti and Rangatiratanga

6. Mr Morton has not directly answered several crucial questions, notably

about Te Tiriti o Waitangi and rangatiratanga.

a. While the Minerals Strategy, and the questions, refer only to “te Tiriti
o Waitangi”, Mr Morton consistently couples that with “The Treaty”
(for example at [14]), without addressing the difference.

b. At [35] Mr Morton was asked where “rangatiratanga” was

operational in the decision making on the proposed US agreement.

! High Court Rules 2016, schedule 4.
2 At this point, the document does not yet appear to have been added to the record of inquiry.



Mr Morton responded that decisions would be made by the Crown,
consistent with the Crown’s assumed sovereignty, referencing
Victoria Hallum’s evidence. So there is no rangatiratanga, only

Crown sovereignty under The Treaty.

c. The answer in [14] reinforces that downgrading of Te Tiriti, referring
to both Te Tiriti/The Treaty as a guiding principle, unexplained, and
processes that “ensure Maori perspectives are taken into account” in
policy development and decision-making. “Taking into account” of

“perspectives” is not rangatiratanga.

d. The question at [38] cited the Crown’s Cabinet Circular 19(5) and
asked, with respect to the negotiation of a critical minerals
framework agreement with the United States, for information on the
assessment to be undertaken based on the specific questions provided
in relation to Article Two (enabling rangatiratanga). I assume from
the generalised response in [41] that there was no such assessment.
Rather, factors that were “considered” included obligations under Te
Tiriti/The Treaty, with subsequent processes enabling “consideration

of Maori interests”.

e. The response in [41] said that MFAT led negotiations based on the
Minerals Strategy to 2024. That was during the period of IPEF and
the Critical Minerals Dialogue, which is not referred to anywhere in
Mr Morton’s answers. As my evidence showed, the IPEF Supply
Chain Resilience and Clean Economy agreements make numerous
references to participation of Indigenous Peoples, but there is no
evidence that MFAT or MBIE complied. Engagement only occurred
after Nga Toki Whakarururanga had raised the issue and there was

only ever one meeting with MBIE, despite several requests.
Second-hand engagement

7. 1t is clear that Mr Morton, as the MFAT official responsible for critical
minerals, never directly engaged with Nga Toki Whakarururanga and other
Maori entities. The MFAT official who engaged with Nga Toki
Whakarururanga then conveyed that information to MFAT and to MBIE.



8.

10.

Nga Toki Whakarururanga was therefore once — or in the case of MBIE
twice — removed from the officials actively undertaking the policy, placing
the intermediating official in the position of a gate-keeper with the actual
decision makers kept at a distance. I note that the position of the MFAT
official who performed that role is now vacant, and there is currently no
Maori MFAT official with whom to have that discussion while the

negotiations with the United States continue.

I note that at [10] Mr Morton did not answer the question of whether the
climate change division of MFAT was involved and whether they talked to

Maori. If they had, I assume that he would have mentioned that.

Mr Morton referred to MFAT’s work on critical minerals being “at an early
stage”; yet the IPEF critical minerals dialogue was launched in November

2023, more than two and a half years ago.

Crown silos

11.

There is a contradiction in Mr Morton’s evidence. In some places, such as at
[8], he represents the Crown as a united entity with seamless transfers of
information and joint decisions, each performing specific tasks. In other
places, he by-passes important questions as being outside his role and
knowledge. An example is the Tiriti compatibility of minerals extraction at
[12]; further, at [41] to [43] (on the critical minerals roundtable that involved
foreign diplomats and industry representatives) he denies personal
knowledge and redirects the question to the Minister for Resources. He
could have made such inquiries, especially as he would be aware that his

proposed approach by the claimants would not be feasible at this stage of the
inquiry.

Secrecy of US negotiation

12.

Mr Morton’s evidence, including his answer at [26], repeatedly refers to the
initial engagement with Nga Toki Whakarururanga over the US negotiation,
which we have noted was delayed and required a response at very short
notice. The initial Cabinet paper did summarise the common position of Nga

Toki Whakarururanga and FOMA.



13.

14.

15.

However, Mr Morton declines to provide any updated information on
Cabinet decisions and ministers’ instructions regarding Tiriti protections,
including revisions to the text. That includes a refusal in [32] to provide it to
the Tribunal. As implied in [24], Nga Toki Whakarururanga has also not been
provided with this information even under the confidentiality agreement. I
have resorted to a request under the Official Information Act to secure more
recent information regarding the Crown’s decisions on this, but the Minister
for Resources has extended the time to respond by a month. Presumably

negotiations with the United States are continuing during that time.

Mr Morton’s response demonstrates the excessive secrecy that surrounds
these negotiations, to the exclusion of Maori authority to exercise
rangatiratanga and to hold the Crown accountable for decisions that exceed

the limited authority of kawanatanga.

It is also not correct that the Crown has never released negotiating texts
during the course of negotiations, as per [20]. The Crown can do so if it
wishes to, although for some documents it requires the agreement of the
other party. This matter was canvassed in the claimants’ evidence to the Wai
2522 TPPA inquiry, especially during the Mediation. I can provide further

information if that would assist the Tribunal.

Tiriti o Waitangi protections

16.

17.

Given the centrality of Tiriti o Waitangi protections in engagement over
international agreements, and the inputs from Nga Toki Whakarururanga at
the earlier stages of the US negotiation, Mr Morton should be aware that the
question of protections is crucial to the Crown’s obligation of “active

protection”.

Mr Morton was unwilling in [26] to [34] to confirm whether there would be
any protections for Maori responsibilities and rights under Te Tiriti in an
agreement with the US, whether Cabinet or ministers have given any
instructions on that matter, and whether there was a risk that there would be

no such protections.



18.

19.

Nor could Mr Morton point to any precedent for the US agreeing to include
such protections in critical minerals agreements. He side-stepped the
question about the potential for the US to impose tariffs if it was not satisfied
with the agreement by saying he was not aware of any such statements being

made “officially” to New Zealand.

Cumulatively, this reinforces concerns that the extractivist colonialism that
Dr Bargh and India Logan-Riley pointed to will continue in relation to
critical minerals in breach of Te Tiriti o Waitangi, and exacerbate the climate

crisis in the name of the “green” and “blue” economy.
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